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with whom these arrangements have
been made. As required by Public Law
105-261, such monitoring will cover, but
not be limited to—

(i) Technical discussions and activi-
ties, including the design, develop-
ment, operation, maintenance, modi-
fication, and repair of satellites, sat-
ellite components, missiles, other
equipment, launch facilities, and
launch vehicles;

(ii) Satellite processing and launch
activities, including launch prepara-
tion, satellite transportation, integra-
tion of the satellite with the launch ve-
hicle, testing and checkout prior to
launch, satellite launch, and return of
equipment to the United States;

(iii) Activities relating to Ilaunch
failure, delay, or cancellation, includ-
ing post-launch failure investigations
or analyses with regard to either the
launcher or the satellite; and

(iv) All other aspects of the launch.

(b) Mandatory licenses for launch
failure (crash) investigations or anal-
yses of any satellite controlled pursu-
ant to this subchapter or subject to the
EAR: In the event of a failure of a
launch from a foreign country (includ-
ing a post liftoff failure to reach proper
orbit)—

(1) The activities of U.S. persons or
entities in connection with any subse-
quent investigation or analysis of the
failure continue to be subject to the
controls established under section 38 of
the Arms Export Control Act, includ-
ing the requirements under this sub-
chapter for express approval prior to
participation in such investigations or
analyses, regardless of whether a li-
cense was issued under this subchapter
for the initial export of the satellite or
satellite component;

(2) Officials of the Department of De-
fense must monitor all activities asso-
ciated with the investigation or anal-
yses to insure against unauthorized
transfer of technical data or services
and U.S. persons must follow the proce-
dures set forth in paragraphs (a)(1) and
(a)(2) of this section.

(c) Although Public Law 105-261 does
not require the application of special
export controls for the launch of U.S.-
origin satellites and components from
or by nationals of countries that are
members of NATO or major non-NATO
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allies, such export controls may none-
theless be applied, in addition to any
other export controls required under
this subchapter, as appropriate in fur-
therance of the security and foreign
policy of the United States. Further,
the export of any article or defense
service controlled under this sub-
chapter to any destination may also re-
quire that the special export controls
identified in paragraphs (a)(1) and (a)(2)
of this section be applied in further-
ance of the security and foreign policy
of the United States.

(d) Mandatory licenses for exports to
insurance providers and underwriters:
None of the exemptions or sub-licens-
ing provisions available in this sub-
chapter may be used for the export of
technical data in order to obtain or
satisfy insurance requirements. Such
exports are always subject to the prior
approval and re-transfer requirements
of sections 3 and 38 of the Arms Export
Control Act, as applied by relevant pro-
visions of this subchapter.

[64 FR 13681, Mar. 22, 1999, as amended at 79
FR 27189, May 13, 2014]

§124.16 [Reserved]

PART 125—LICENSES FOR THE EX-
PORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

Sec.

125.1 Exports subject to this part.

125.2 Exports of unclassified technical data.

125.3 Exports of classified technical data
and classified defense articles.

125.4 Exemptions of general applicability.

125.5 Exemptions for plant visits.

125.6 [Reserved]

125.7 Procedures for the export of classified
technical data and other classified de-
fense articles.

125.8 [Reserved]

125.9 Filing of licenses and other authoriza-
tions for exports of classified technical
data and classified defense articles.

AUTHORITY: Secs. 2 and 38, Pub. L. 90-629, 90
Stat. 744 (22 U.S.C. 2752, 2778); 22 U.S.C. 2651a;
E.O. 13637, 78 FR 16129.

SOURCE: 58 FR 39310, July 22, 1993, unless
otherwise noted.
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§125.1 Exports subject to this part.

(a) The controls of this part apply to
the export of technical data and the ex-
port of classified defense articles. In-
formation which is in the public do-
main (see §120.34 of this subchapter and
§125.4(b)(13)) is not subject to the con-
trols of this subchapter.

(b) A license for the export of tech-
nical data and the exemptions in §125.4
may not be used for foreign production
purposes or for technical assistance un-
less the approval of the Directorate of
Defense Trade Controls has been ob-
tained. Such approval is generally pro-
vided only pursuant to the procedures
specified in part 124 of this subchapter.

(c) Technical data authorized for ex-
port may not be reexported, trans-
ferred or diverted from the country of
ultimate end-use or from the author-
ized foreign end-user (as designated in
the license or approval for export) or
disclosed to a national of another coun-
try without the prior written approval
of the Directorate of Defense Trade
Controls.

(d) The controls of this part apply to
the exports referred to in paragraph (a)
of this section regardless of whether
the person who intends to export the
technical data produces or manufac-
tures defense articles if the technical
data is determined by the Directorate
of Defense Trade Controls to be subject
to the controls of this subchapter.

(e) For the export of technical data
related to articles in Category VI(e),
Category XVI, and Category XX(b)(1) of
§121.1 of this subchapter, see §120.5(c)
of this subchapter.

(f) Unless limited by a condition set
out in an agreement, the export, reex-
port, retransfer, or temporary import
authorized by a license is for the
item(s), end-use(s), and parties de-
scribed in the agreement, license, and
any letters of explanation. DDTC ap-
proves agreements and grants licenses
in reliance on representations the ap-
plicant made in or submitted in con-
nection with the agreement, letters of
explanation, and other documents sub-
mitted.

[68 FR 39310, July 22, 1993, as amended at 71
FR 20544, Apr. 21, 2006; 78 FR 40933, July 8,
2013; 79 FR 47, Jan. 2, 2014; 81 FR 62008, Sept.
8, 2016; 87 FR 16424, Mar. 23, 2022]

§125.3

§125.2 Exports of unclassified tech-
nical data.

(a) License. A license (DSP-5) is re-
quired for the export of unclassified
technical data unless the export is ex-
empt from the licensing requirements
of this subchapter. In the case of a
plant visit, details of the proposed dis-
cussions must be transmitted to the
Directorate of Defense Trade Controls
for an appraisal of the technical data.

(b) Patents. A license issued by the
Directorate of Defense Trade Controls
is required for the export of technical
data whenever the data exceeds that
which is used to support a domestic fil-
ing of a patent application or to sup-
port a foreign filing of a patent appli-
cation whenever no domestic applica-
tion has been filed. Requests for the fil-
ing of patent applications in a foreign
country, and requests for the filing of
amendments, modifications or supple-
ments to such patents, should follow
the regulations of the U.S. Patent and
Trademark Office in accordance with
37 CFR part 5. The export of technical
data to support the filing and proc-
essing of patent applications in foreign
countries is subject to regulations
issued by the U.S. Patent and Trade-
mark Office pursuant to 35 U.S.C. 184.

(c) Disclosures. Unless otherwise ex-
pressly exempted in this subchapter, a
license is required for the oral, visual
or documentary disclosure of technical
data by U.S. persons to foreign persons.
A license is required regardless of the
manner in which the technical data is
transmitted (e.g., in person, by tele-
phone, correspondence, electronic
means, etc.). A license is required for
such disclosures by U.S. persons in con-
nection with visits to foreign diplo-
matic missions and consular offices.

[68 FR 39310, July 22, 1993, as amended at 71
FR 20544, Apr. 21, 2006; 81 FR 54737, Aug. 17,
2016]

§125.3 Exports of classified technical
data and classified defense articles.

(a) A request for authority to export
defense articles, including technical
data, classified by a foreign govern-
ment or pursuant to Executive Order
123566, successor orders, or other legal
authority must be submitted to the Di-
rectorate of Defense Trade Controls for
approval. The application must contain
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full details of the proposed transaction.
It should also list the facility security
clearance code of all U.S. parties on
the license and include the Defense Se-
curity Service cognizant security office
of the party responsible for packaging
the commodity for shipment. A non-
transfer and use certificate (Form
DSP-83) executed by the applicant, for-
eign consignee, end-user and an author-
ized representative of the foreign gov-
ernment involved will be required.

(b) Classified technical data which is
approved by the Directorate of Defense
Trade Controls either for export or re-
export after a temporary import will be
transferred or disclosed only in accord-
ance with the requirements in the De-
partment of Defense National Indus-
trial Security Program Operating Man-
ual (unless such requirements are in di-
rect conflict with guidance provided by
the Directorate of Defense Trade Con-
trols, in which case the latter guidance
must be followed). Any other require-
ments imposed by cognizant U.S. de-
partments and agencies must also be
satisfied.

(c) The approval of the Directorate of
Defense Trade Controls must be ob-
tained for the export of technical data
by a U.S. person to a foreign person in
the U.S. or in a foreign country unless
the proposed export is exempt under
the provisions of this subchapter.

(d) All communications relating to a
patent application covered by an inven-
tion secrecy order are to be addressed
to the U.S. Patent and Trademark Of-
fice (see 37 CFR 5.11).

[68 FR 39310, July 22, 1993, as amended at 71
FR 20544, Apr. 21, 2006]

§125.4 Exemptions of general applica-
bility.

(a) The following exemptions apply
to exports of technical data for which
approval is not needed from the Direc-
torate of Defense Trade Controls. The
exemptions, except for paragraph
(b)(13) of this section, do not apply to
exports to proscribed destinations
under §126.1 of this subchapter or for
persons considered generally ineligible
under §120.16 of this subchapter. The
exemptions are also not applicable for
purposes of establishing offshore pro-
curement arrangements or producing
defense articles offshore (see §124.13),
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except as authorized under §125.4(c).
Transmission of classified information
must comply with the requirements of
the Department of Defense National In-
dustrial Security Program Operating
Manual (unless such requirements are
in direct conflict with guidance pro-
vided by the Directorate of Defense
Trade controls, in which case the latter
guidance must be followed) and the ex-
porter must certify to the transmittal
authority that the technical data does
not exceed the technical limitation of
the authorized export.

(b) The following exports are exempt
from the licensing requirements of this
subchapter.

(1) Technical data, including classi-
fied information, to be disclosed pursu-
ant to an official written request or di-
rective from the U.S. Department of
Defense;

(2) Technical data, including classi-
fied information, in furtherance of a
manufacturing license or technical as-
sistance agreement approved by the
Department of State under part 124 of
this subchapter and which meet the re-
quirements of §124.3 of this subchapter;

(3) Technical data, including classi-
fied information, in furtherance of a
contract between the exporter and an
agency of the U.S. Government, if the
contract provides for the export of the
data and such data does not disclose
the details of design, development, pro-
duction, or manufacture of any defense
article;

(4) Copies of technical data, including
classified information, previously au-
thorized for export to the same recipi-
ent. Revised copies of such technical
data are also exempt if they pertain to
the identical defense article, and if the
revisions are solely editorial and do
not add to the content of technology
previously exported or authorized for
export to the same recipient;

(5) Technical data, including classi-
fied information, in the form of basic
operations, maintenance, and training
information relating to a defense arti-
cle lawfully exported or authorized for
export to the same recipient. Inter-
mediate or depot-level repair and
maintenance information may be ex-
ported only under a license or agree-
ment approved specifically for that
purpose;
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(6) Technical data, including classi-
fied information, related to firearms
not in excess of caliber .50 and ammu-
nition for such weapons, except de-
tailed design, development, production
or manufacturing information;

(7) Technical data, including classi-
fied information, being returned to the
original source of import;

(8) Technical data directly related to
classified information which has been
previously exported or authorized for
export in accordance with this part to
the same recipient, and which does not
disclose the details of the design, de-
velopment, production, or manufacture
of any defense article;

(9) Technical data, including classi-
fied information, regardless of media
or format, exported, reexported, or re-
transferred by or to a U.S. person, or a
foreign person employee of a U.S. per-
son travelling or on temporary assign-
ment abroad, subject to the following
restrictions:

(i) Foreign persons may only export,
reexport, retransfer, or receive such
technical data as they are authorized
to receive through a separate license or
other approval.

(ii) The technical data exported, re-
exported, or retransferred under this
authorization may only be possessed or
used by a U.S. person or authorized for-
eign person. Sufficient security pre-
cautions must be taken to prevent the
unauthorized release of the technical
data. Such security precautions may
include encryption of the technical
data; the use of secure network connec-
tions, such as virtual private networks;
the use of passwords or other access re-
strictions on the electronic device or
media on which the technical data is
stored; and the use of firewalls and
other network security measures to
prevent unauthorized access.

(iii) The individual is an employee of
the U.S. government or is directly em-
ployed by a U.S. person and not by a
foreign subsidiary.

(iv) Technical data authorized under
this exception may not be used for for-
eign production purposes or for defense
services unless authorized through a li-
cense or other separate approval.

(v) Classified information is sent or
taken outside the United States in ac-
cordance with the requirements of the

§125.4

Department of Defense National Indus-
trial Security Program Operating Man-
ual (unless such requirements are in di-
rect conflict with guidance provided by
the Directorate of Defense Trade Con-
trols, in which case such guidance
must be followed).

(10) Disclosures of unclassified tech-
nical data in the U.S. by U.S. institu-
tions of higher learning to foreign per-
sons who are their bona fide and full
time regular employees. This exemp-
tion is available only if:

(i) The employee’s permanent abode
throughout the period of employment
is in the United States;

(ii) The employee is not a national of
a country to which exports are prohib-
ited pursuant to §126.1 of this sub-
chapter; and

(iii) The institution informs the indi-
vidual in writing that the technical
data may not be transferred to other
foreign persons without the prior writ-
ten approval of the Directorate of De-
fense Trade Controls;

(11) Technical data, including classi-
fied information, for which the ex-
porter, pursuant to an arrangement
with the Department of Defense, De-
partment of Energy or NASA which re-
quires such exports, has been granted
an exemption in writing from the 1li-
censing provisions of this part by the
Directorate of Defense Trade Controls.
Such an exemption will normally be
granted only if the arrangement di-
rectly implements an international
agreement to which the United States
is a party and if multiple exports are
contemplated. The Directorate of De-
fense Trade Controls, in consultation
with the relevant U.S. Government
agencies, will determine whether the
interests of the United States Govern-
ment are best served by expediting ex-
ports under an arrangement through an
exemption (see also paragraph (b)(3) of
this section for a related exemption);

(12) Technical data which is specifi-
cally exempt under part 126 of this sub-
chapter; or

(13) Technical data approved for pub-
lic release (i.e., unlimited distribution)
by the cognizant U.S. Government de-
partment or agency or Office of Free-
dom of Information and Security Re-
view. This exemption is applicable to
information approved by the cognizant

557



§125.5

U.S. Government department or agen-
cy for public release in any form. It
does not require that the information
be published in order to qualify for the
exemption.

(c) Defense services and related un-
classified technical data are exempt
from the licensing requirements of this
subchapter, to mnationals of NATO
countries, Australia, Japan, and Swe-
den, for the purposes of responding to a
written request from the Department
of Defense for a quote or bid proposal.
Such exports must be pursuant to an
official written request or directive
from an authorized official of the U.S.
Department of Defense. The defense
services and technical data are limited
to paragraphs (f), (g), and (h) (build-to-
print, build/design-to-specification, and
basic research, respectively) of §120.43
of this subchapter and must not in-
clude paragraph (c), (d), (e), or (i) (de-
sign methodology, engineering anal-
ysis, manufacturing know-how, and ap-
plied research, respectively) of §120.43.

[68 FR 39310, July 22, 1993, as amended at 65
FR 45284, July 21, 2000; 66 FR 35900, July 10,
2001; 67 FR 15101, Mar. 29, 2002; 71 FR 20545,
Apr. 21, 2006; 75 FR 52624, 52626, Aug. 27, 2010;
79 FR 66609, Nov. 10, 2014; 81 FR 35617, June 3,
2016; 87 FR 16424, Mar. 23, 2022]

§125.5 Exemptions for plant visits.

(a) A license is not required for the
oral and visual disclosure of unclassi-
fied technical data during the course of
a classified plant visit by a foreign per-
son, provided: The classified visit has
itself been authorized pursuant to a li-
cense issued by the Directorate of De-
fense Trade Controls; or the classified
visit was approved in connection with
an actual or potential government-to-
government program or project by a
U.S. Government agency having classi-
fication jurisdiction over the classified
defense article or classified technical
data involved under Executive Order
12356 or other applicable Executive
Order; and the unclassified information
to be released is directly related to the
classified defense article or technical
data for which approval was obtained
and does not disclose the details of the
design, development, production or
manufacture of any other defense arti-
cles. In the case of visits involving
classified information, the require-
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ments of the Department of Defense
National Industrial Security Program
Operating Manual must be met (unless
such requirements are in direct con-
flict with guidance provided by the Di-
rectorate of Defense Trade Controls, in
which case the latter guidance must be
followed).

(b) The approval of the Directorate of
Defense Trade Controls is not required
for the disclosure of oral and visual
classified information to a foreign per-
son during the course of a plant visit
approved by the appropriate U.S. Gov-
ernment agency if: The requirements of
the Department of Defense National In-
dustrial Security Program Operating
Manual have been met (unless such re-
quirements are in direct conflict with
guidance provided by the Directorate
of Defense Trade Controls, in which
case the latter guidance must be fol-
lowed); the classified information is di-
rectly related to that which was ap-
proved by the U.S. Government agency;
it does not exceed that for which ap-
proval was obtained; and it does not
disclose the details of the design, de-
velopment, production or manufacture
of any defense articles.

(c) A license is not required for the
disclosure to a foreign person of un-
classified technical data during the
course of a plant visit (either classified
or unclassified) approved by the Direc-
torate of Defense Trade Controls or a
cognizant U.S. Government agency
provided the technical data does not
contain information in excess of that
approved for disclosure. This exemp-
tion does not apply to technical data
which could be used for design, devel-
opment, production or manufacture of
a defense article.

[71 FR 20545, Apr. 21, 2006]
§125.6 [Reserved]

§125.7 Procedures for the export of
classified technical data and other
classified defense articles.

(a) All applications for the export or
temporary import of classified tech-
nical data or other classified defense
articles must be submitted to the Di-
rectorate of Defense Trade Controls on
Form DSP-85.
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(b) An application for the export of
classified technical data or other clas-
sified defense articles must be accom-
panied by a completed form DSP-83 (see
§123.10 of this subchapter). All classi-
fied materials accompanying an appli-
cation must be transmitted to the Di-
rectorate of Defense Trade Controls in
accordance with the procedures con-
tained in the Department of Defense
National Industrial Security Program
Operating Manual (unless such require-
ments are inconsistent with guidance
provided by the Directorate of Defense
Trade Controls, in which case the lat-
ter guidance must be followed).

[71 FR 20546, Apr. 21, 2006, as amended at 81
FR 54737, Aug. 17, 2016]

§125.8 [Reserved]

§125.9 Filing of licenses and other au-
thorizations for exports of classified
technical data and classified de-
fense articles.

Licenses and other authorizations for
the export of classified technical data
or classified defense articles will be
forwarded by the Directorate of De-
fense Trade Controls to the Defense Se-
curity Service of the Department of
Defense in accordance with the provi-
sions of the Department of Defense Na-
tional Industrial Security Program Op-
erating Manual (unless such require-
ments are in direct conflict with guid-
ance provided by the Directorate of De-
fense Trade Controls, in which case the
latter guidance must be followed). The
Directorate of Defense Trade Controls
will forward a copy of the license to
the applicant for the applicant’s infor-
mation. The Defense Security Service
will return the endorsed license to the
Directorate of Defense Trade Controls
upon completion of the authorized ex-
port or expiration of the license,
whichever occurs first.

[71 FR 20546, Apr. 21, 2006]

PART 126—GENERAL POLICIES AND
PROVISIONS

Sec.

126.1 Prohibited exports, imports, and sales
to or from certain countries.

126.2 Temporary suspension or modification
of this subchapter.

126.3 Exceptions.

§126.1

126.4 Transfers by or for the United States
Government.

126.5 Canadian exemptions.

126.6 Foreign-owned military aircraft and
naval vessels, and the Foreign Military
Sales program.

126.7 Exemption for defense trade and co-
operation among Australia, the United
Kingdom, and the United States.

126.8-126.12 [Reserved]

126.13 Required information.

126.14 Special comprehensive export author-
izations for NATO, Australia, Japan, and
Sweden.

126.15 Expedited processing of license appli-
cations for the export of defense articles
and defense services to Australia, the
United Kingdom, or Canada.

126.16 Exemption pursuant to the Defense
Trade Cooperation Treaty between the
United States and Australia.

126.17 Exemption pursuant to the Defense
Trade Cooperation Treaty between the
United States and the United Kingdom.

126.18 Exemptions regarding intra-company,
intra-organization, and intra-govern-
mental transfers to employees who are
dual nationals or third-country nation-
als.

SUPPLEMENT NO. 1 TO PART 126

SUPPLEMENT NO. 2 TO PART 126—EXCLUDED
TECHNOLOGY LIST

AUTHORITY: 22 U.S.C. 287c, 2651a, 2752, 2753,
2776, 2718, 2779, 2779a, 2780, 2791, 2797, 10423;
sec. 1225, Pub. L. 108-375, 118 Stat. 2091; sec.
7045, Pub. L. 112-74, 125 Stat. 1232; sec. 1250A,
Pub. L 116-92, 133 Stat. 1665; sec. 205, Pub. L.
116-94, 133 Stat. 30562; and E.O. 13637, 78 FR
16129, 3 CFR, 2013 Comp., p. 223.

SOURCE: 58 FR 39312, July 22, 1993, unless
otherwise noted.

§126.1 Prohibited exports, imports,
and sales to or from certain coun-
tries.

(a) General. It is the policy of the
United States to deny licenses and
other approvals for exports and im-
ports of defense articles and defense
services, destined for or originating in
certain countries. The exemptions pro-
vided in this subchapter, except §123.17
of this subchapter and §§126.4(a)(1) or
(3) and (b)(1) (paragraph (a)(2) or (b)(2)
when the export is destined for Russia
and in support of government space co-
operation), 126.6, and 126.18(e), or when
the recipient is a U.S. Government de-
partment or agency, do not apply with
respect to defense articles or defense
services originating in or for export to
any proscribed countries, areas, or per-
sons. (See §129.7 of this subchapter,
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