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case of re-exports or re-transfers, and, 

other documentary requirements that 

may be imposed as a condition of a li-

cense (e.g., parts control plans for 

MTCR-controlled items). The shipment 

information reported must include a 

description of the item and quantity, 

value, port of exit and end user and 

country of destination of the item. 

(6) At any time in which an item ex-

ported pursuant to this section is pro-

posed for re-transfer outside of the ap-

proved territory, programs or persons 

(e.g., such as in the case of an item in-

cluded in a satellite for launch beyond 

the approved territory), the detailed 

requirements of § 123.9 apply with re-

gard to obtaining the prior written 

consent of the Directorate of Defense 

Trade Controls. 

(b) The re-export or re-transfer of the 

articles authorized for export (includ-

ing to specified re-export destinations) 

in accordance with this section do not 

require the separate prior written ap-

proval of the Directorate of Defense 

Trade Controls provided all of the re-

quirements in paragraph (a) of this sec-

tion are met. 

(c) The Directorate of Defense Trade 

Controls will consider, on a case-by- 

case basis, requests to include addi-

tional foreign companies and satellite 

programs within the geographic cov-

erage of a license application sub-

mitted pursuant to this section from 

countries not otherwise covered, who 

are members of the European Space 

Agency or the European Union. In no 

case, however, can the provisions of 

this section apply or be relied upon by 

U.S. exporters in the case of countries 

who are subject to the mandatory re-

quirements of Section 1514 of the 

Strom Thurmond National Defense Au-

thorization Act for Fiscal Year 1999 

(Pub. L. 105–261), concerning national 

security controls on satellite export li-
censing. 

(d) Registered U.S. exporters may re-
quest at the time of a license applica-
tion submitted pursuant to this section 
that additional foreign persons or com-
munications satellite programs be 
added to the lists referred to in para-
graph (a)(2) of this section, which addi-
tions, if approved, will be included 

within the publicly available lists of 
authorized recipients and programs. 

[65 FR 34091, May 26, 2000, as amended at 67 
FR 58988, Sept. 19, 2002; 69 FR 40314, July 2, 
2004; 70 FR 50963, Aug. 29, 2005; 71 FR 20542, 
Apr. 21, 2006; 87 FR 16424, Mar. 23, 2022] 

§ 123.28 Scope of a license. 

Unless limited by a condition set out 
in a license, the export, reexport, re-
transfer, or temporary import author-
ized by a license is for the item(s), end- 
use(s), and parties described in the li-
cense application and any letters of ex-
planation. DDTC grants licenses in re-
liance on representations the applicant 
made in or submitted in connection 
with the license application, letters of 
explanation, and other documents sub-
mitted. 

[81 FR 35616, June 3, 2016] 

PART 124—AGREEMENTS, OFF- 
SHORE PROCUREMENT, AND 
OTHER DEFENSE SERVICES 

Sec. 
124.1 Manufacturing license agreements and 

technical assistance agreements. 
124.2 Exemptions for training and military 

service. 
124.3 Exports of technical data in further-

ance of an agreement. 
124.4 Deposit of signed agreements with the 

Directorate of Defense Trade Controls. 
124.5 Proposed agreements that are not con-

cluded. 
124.6 Termination of manufacturing license 

agreements and technical assistance 
agreements. 

124.7 Information required in all manufac-
turing license agreements and technical 
assistance agreements. 

124.8 Clauses required both in manufac-
turing license agreements and technical 
assistance agreements. 

124.9 Additional clauses required only in 
manufacturing license agreements. 

124.10 Nontransfer and use assurances. 
124.11 Congressional certification pursuant 

to Section 36(d) of the Arms Export Con-
trol Act. 

124.12 Required information in letters of 
transmittal. 

124.13 Procurement by U.S. persons in for-
eign countries (offshore procurement). 

124.14 Exports to warehouses or distribution 
points outside the United States. 

124.15 Special Export Controls for Defense 
Articles and Defense Services Controlled 
under Category XV: Space Systems and 
Space Launches. 
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124.16 [Reserved] 

AUTHORITY: Secs. 2, 38, and 71, Pub. L. 90– 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 2797); 22 
U.S.C. 2651a; 22 U.S.C. 2776; Section 1514, Pub. 
L. 105–261; Pub. L. 111–266; Section 1261, Pub. 
L. 112–239; E.O. 13637, 78 FR 16129. 

SOURCE: 58 FR 39305, July 22, 1993, unless 
otherwise noted. 

§ 124.1 Manufacturing license agree-
ments and technical assistance 
agreements. 

(a) Approval. The approval of the Di-
rectorate of Defense Trade Controls 
must be obtained before the defense 
services described in § 120.32 of this sub-
chapter may be furnished. In order to 
obtain such approval, the U.S. person 
must submit a proposed agreement to 
the Directorate of Defense Trade Con-
trols. Such agreements are generally 
characterized as manufacturing license 
agreements, technical assistance 
agreements, distribution agreements, 
or off-shore procurement agreements, 
and may not enter into force without 
the prior written approval of the Direc-
torate of Defense Trade Controls. Once 
approved, the defense services de-
scribed in the agreements may gen-
erally be provided without further li-
censing in accordance with §§ 124.3 and 
125.4(b)(2) of this subchapter. The re-
quirements of this section apply 
whether or not technical data is to be 
disclosed or used in the performance of 
the defense services described in § 120.32 
of this subchapter (e.g., all the infor-
mation relied upon by the U.S. person 
in performing the defense service is in 
the public domain or is otherwise ex-
empt from licensing requirements of 
this subchapter pursuant to § 125.4 of 
this subchapter). This requirement also 
applies to the training of any foreign 
military forces, regular and irregular, 
in the use of defense articles. Technical 
assistance agreements must be sub-
mitted in such cases. In exceptional 
cases, the Directorate of Defense Trade 
Controls, upon written request, will 
consider approving the provision of de-
fense services described in § 120.32 of 
this subchapter by granting a license 
under part 125 of this subchapter. 

(b) Classified articles. Copies of ap-
proved agreements involving the re-
lease of classified defense articles will 
be forwarded by the Directorate of De-

fense Trade Controls to the Defense Se-
curity Service of the Department of 
Defense. 

(c) Amendments. Changes to the scope 
of approved agreements, including 
modifications, upgrades, or extensions 
must be submitted for approval. The 
amendments may not enter into force 
until approved by the Directorate of 
Defense Trade Controls. 

(d) Minor amendments. Amendments 
which only alter delivery or perform-
ance schedules, or other minor admin-
istrative amendments which do not af-
fect in any manner the duration of the 
agreement or the clauses or informa-
tion which must be included in such 
agreements because of the require-
ments of this part, do not have to be 
submitted for approval. One copy of all 
such minor amendments must be sub-
mitted to the Directorate of Defense 
Trade Controls within thirty days after 
they are concluded. 

(e) Unless limited by a condition set 
out in an agreement, the export, reex-
port, retransfer, or temporary import 
authorized by a license is for the 
item(s), end-use(s), and parties de-
scribed in the agreement, license, and 
any letters of explanation. DDTC ap-
proves agreements and grants licenses 
in reliance on representations the ap-
plicant made in or submitted in con-
nection with the agreement, letters of 
explanation, and other documents sub-
mitted. 

[71 FR 20542, Apr. 21, 2006, as amended at 75 
FR 52624, Aug. 27, 2010; 81 FR 35616, June 3, 
2016; 87 FR 16424, Mar. 23, 2022] 

§ 124.2 Exemptions for training and 
military service. 

(a) Technical assistance agreements 
are not required for the provision of 
training in the basic operation and 
maintenance of defense articles law-
fully exported or authorized for export 
to the same recipient. This does not in-
clude training in intermediate and 
depot level maintenance. 

(b) Services performed as a member 
of the regular military forces of a for-
eign nation by U.S. persons who have 
been drafted into such forces are not 
deemed to be defense services for pur-
poses of § 120.32 of this subchapter. 

(c) NATO countries, Australia, 
Japan, and Sweden, in addition to the 
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basic maintenance training exemption 
provided in § 124.2(a) and basic mainte-
nance information exemption in 
§ 125.4(b)(5) of this subchapter, no tech-
nical assistance agreement is required 
for maintenance training or the per-
formance of maintenance, including 
the export of supporting technical 
data, when the following criteria can 
be met: 

(1) Defense services are for unclassi-
fied U.S.-origin defense articles law-
fully exported or authorized for export 
and owned or operated by and in the in-
ventory of NATO or the Federal Gov-
ernments of NATO countries, Aus-
tralia, Japan or Sweden. 

(2) This defense service exemption 
does not apply to any transaction in-
volving defense services for which con-
gressional notification is required in 
accordance with §§ 123.15 and 124.11 of 
this subchapter. 

(3) Maintenance training or the per-
formance of maintenance must be lim-
ited to inspection, testing, calibration 
or repair, including overhaul, recondi-
tioning and one-to-one replacement of 
any defective items, parts or compo-
nents; and excluding any modification, 
enhancement, upgrade or other form of 
alteration or improvement that en-
hances the performance or capability 
of the defense article. This does not 
preclude maintenance training or the 
performance of maintenance that 
would result in enhancements or im-
provements only in the reliability or 
maintainability of the defense article, 
such as an increased mean time be-
tween failure (MTBF). 

(4) Supporting technical data must be 
unclassified and must not include soft-
ware documentation on the design or 
details of the computer software, soft-
ware source code, design methodology, 
engineering analysis, or manufacturing 
know-how. 

(5) This defense service exemption 
does not apply to maintenance training 
or the performance of maintenance and 
service or the transfer of supporting 
technical data for the following defense 
articles: 

(i) All Missile Technology Control 
Regime Annex Items; 

(ii) Firearms listed in Category I; and 
ammunition listed in Category III for 
the firearms in Category I; 

(iii) [Reserved] 
(iv) Naval nuclear propulsion equip-

ment listed in USML Category VI and 
USML Category XX; 

(v) Gas turbine engine hot sections 
covered by Category XIX(f); 

(vi) Category VIII(f); 
(vii) Category XII(c); 
(viii) Chemical agents listed in Cat-

egory XIV (a), biological agents in Cat-
egory XIV (b), and equipment listed in 
Category XIV (c) for dissemination of 
the chemical agents and biological 
agents listed in Categories XIV (a) and 
(b); 

(ix) [Reserved] 
(x) Category XV; 
(xi) [Reserved] 
(xii) Submersible and semi-submers-

ible vessels and related articles covered 
in USML Category XX; or 

(xiii) Miscellaneous articles covered 
by Category XXI. 

(6) Eligibility criteria for foreign per-
sons. Foreign persons eligible to re-
ceive technical data or maintenance 
training under this exemption are lim-
ited to nationals of the NATO coun-
tries, Australia, Japan, or Sweden. 

[58 FR 39305, July 22, 1993, as amended at 65 
FR 45283, July 21, 2000; 66 FR 35899, July 10, 
2001; 71 FR 20543, Apr. 21, 2006; 78 FR 40933, 
July 8, 2013; 79 FR 47, Jan. 2, 2014; 81 FR 87429, 
Dec. 5, 2016; 87 FR 16424, Mar. 23, 2022] 

§ 124.3 Exports of technical data in 
furtherance of an agreement. 

(a) Unclassified technical data. The 
U.S. Customs and Border Protection or 
U.S. Postal authorities shall permit 
the export without a license of unclas-
sified technical data if the export is in 
furtherance of a manufacturing license 
or technical assistance agreement 
which has been approved in writing by 
the Directorate of Defense Trade Con-
trols (DDTC) and the technical data 
does not exceed the scope or limita-
tions of the relevant agreement. The 
approval of the DDTC must be obtained 
for the export of any unclassified tech-
nical data that may exceed the terms 
of the agreement. 

(b) Classified technical data. The ex-
port of classified information in fur-
therance of an approved manufacturing 
license or technical assistance agree-
ment which provides for the trans-
mittal of classified information does 
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not require further approval from the 
Directorate of Defense Trade Controls 
when: 

(1) The United States party certifies 
to the Department of Defense trans-
mittal authority that the classified in-
formation does not exceed the tech-
nical or product limitations in the 
agreement; and 

(2) The U.S. party complies with the 
requirements of the Department of De-
fense National Industrial Security Pro-
gram Operating Manual concerning the 
transmission of classified information 
(unless such requirements are in direct 
conflict with guidance provided by the 
Directorate of Defense Trade Controls, 
in which case the latter guidance must 
be followed) and any other require-
ments of cognizant U.S. departments 
or agencies. 

[58 FR 39305, July 22, 1993, as amended at 68 
FR 61102, Oct. 27, 2003; 70 FR 50963, Aug. 29, 
2005; 71 FR 20543, Apr. 21, 2006] 

§ 124.4 Deposit of signed agreements 
with the Directorate of Defense 
Trade Controls. 

(a) The United States party to a 
manufacturing license or a technical 
assistance agreement must file one 
copy of the concluded agreement with 
the Directorate of Defense Trade Con-
trols not later than 30 days after it en-
ters into force. If the agreement is not 
concluded within one year of the date 
of approval, the Directorate of Defense 
Trade Controls must be notified in 
writing and be kept informed of the 
status of the agreement until the re-
quirements of this paragraph or the re-
quirements of § 124.5 are satisfied. 

(b) In the case of concluded agree-
ments involving coproduction or li-
censed production outside of the 
United States of defense articles of 
United States origin, a written state-
ment must accompany filing of the 
concluded agreement with the Direc-
torate of Defense Trade Controls, 
which shall include: 

(1) The identity of the foreign coun-
tries, international organization, or 
foreign firms involved; 

(2) A description and the estimated 
value of the articles authorized to be 
produced, and an estimate of the quan-
tity of the articles authorized to be 
produced: 

(3) A description of any restrictions 
on third-party transfers of the foreign- 
manufactured articles; and 

(4) If any such agreement does not 
provide for United States access to and 
verification of quantities of articles 
produced overseas and their disposition 
in the foreign country, a description of 
alternative measures and controls to 
ensure compliance with restrictions in 
the agreement on production quan-
tities and third-party transfers. 

[62 FR 67276, Dec. 24, 1997, as amended at 71 
FR 20543, Apr. 21, 2006] 

§ 124.5 Proposed agreements that are 
not concluded. 

The United States party to any pro-
posed manufacturing license agree-
ment or technical assistance agree-
ment must inform the Directorate of 
Defense Trade Controls if a decision is 
made not to conclude the agreement. 
The information must be provided 
within 60 days of the date of the deci-
sion. These requirements apply only if 
the approval of the Directorate of De-
fense Trade Controls was obtained for 
the agreement to be concluded (with or 
without any provisos). 

[71 FR 20543, Apr. 21, 2006] 

§ 124.6 Termination of manufacturing 
license agreements and technical 
assistance agreements. 

The U.S. party to a manufacturing li-
cense or a technical assistance agree-
ment must inform the Directorate of 
Defense Trade Controls in writing of 
the impending termination of the 
agreement not less than 30 days prior 
to the expiration date of such agree-
ment. 

[71 FR 20543, Apr. 21, 2006] 

§ 124.7 Information required in all 
manufacturing license agreements 
and technical assistance agree-
ments. 

(a) The following information must 
be included in all proposed manufac-
turing license agreements and tech-
nical assistance agreements. The infor-
mation should be provided in terms 
which are as precise as possible. If the 
applicant believes that a clause or that 
required information is not relevant or 
necessary, the applicant may request 
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the omission of the clause or informa-
tion. The transmittal letter accom-
panying the agreement must state the 
reasons for any proposed variation in 
the clauses or required information. 

(1) The agreement must describe the 
defense article to be manufactured and 
all defense articles to be exported, in-
cluding any test and support equip-
ment or advanced materials. They 
should be described by military nomen-
clature, contract number, National 
Stock Number, nameplate data, or 
other specific information. Only de-
fense articles listed in the agreement 
will be eligible for export under the ex-
emption in § 123.16(b)(1) of this sub-
chapter. 

(2) The agreement must specifically 
describe the assistance and technical 
data, including the design and manu-
facturing know-how involved, to be fur-
nished and any manufacturing rights 
to be granted; 

(3) The agreement must specify its 
duration; and 

(4) The agreement must specifically 
identify the countries or areas in which 
manufacturing, production, processing, 
sale or other form of transfer is to be 
licensed. 

(b) [Reserved] 

[58 FR 39305, July 22, 1993, as amended at 81 
FR 54736, Aug. 17, 2016] 

§ 124.8 Clauses required both in manu-
facturing license agreements and 
technical assistance agreements. 

(a) The following statements must be 
included both in manufacturing license 
agreements and in technical assistance 
agreements: 

(1) ‘‘This agreement shall not enter 
into force, and shall not be amended or 
extended, without the prior written ap-
proval of the Department of State of 
the U.S. Government.’’ 

(2) ‘‘This agreement is subject to all 
United States laws and regulations re-
lating to exports and to all administra-
tive acts of the U.S. Government pur-
suant to such laws and regulations.’’ 

(3) ‘‘The parties to this agreement 
agree that the obligations contained in 
this agreement shall not affect the per-
formance of any obligations created by 
prior contracts or subcontracts which 
the parties may have individually or 

collectively with the U.S. Govern-
ment.’’ 

(4) ‘‘No liability will be incurred by 
or attributed to the U.S. Government 
in connection with any possible in-
fringement of privately owned patent 
or proprietary rights, either domestic 
or foreign, by reason of the U.S. Gov-
ernment’s approval of this agreement.’’ 

(5) ‘‘The technical data or defense 
service exported from the United 
States in furtherance of this agreement 
and any defense article which may be 
produced or manufactured from such 
technical data or defense service may 
not be transferred to a foreign person 
except pursuant to 22 CFR 126.7 or 
126.18, as specifically authorized in this 
agreement, or where prior written ap-
proval of the Department of State has 
been obtained.’’ 

(6) ‘‘All provisions in this agreement 
which refer to the United States Gov-
ernment and the Department of State 
will remain binding on the parties after 
the termination of the agreement.’’ 

(b) [Reserved] 

[58 FR 39305, July 22, 1993, as amended at 76 
FR 28177, May 16, 2011; 81 FR 35616, June 3, 
2016; 81 FR 54736, Aug. 17, 2016; 89 FR 67290, 
Aug. 20, 2024; 89 FR 68778, Aug. 28, 2024] 

§ 124.9 Additional clauses required 
only in manufacturing license 
agreements. 

(a) Clauses for all manufacturing li-
cense agreements. The following clauses 
must be included only in manufac-
turing license agreements: 

(1) ‘‘No export, sale, transfer, or 
other disposition of the licensed article 
is authorized to any country outside 
the territory wherein manufacture or 
sale is herein licensed without the 
prior written approval of the U.S. Gov-
ernment unless otherwise exempted by 
the U.S. Government. Sales or other 
transfers of the licensed article shall 
be limited to governments of countries 
wherein manufacture or sale is hereby 
licensed and to private entities seeking 
to procure the licensed article pursu-
ant to a contract with any such gov-
ernment unless the prior written ap-
proval of the U.S. Government is ob-
tained.’’ 

(2) ‘‘It is agreed that sales by licensee 
or its sub-licensees under contracts 
made through the U.S. Government 
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will not include either charges for pat-
ent rights in which the U.S. Govern-
ment holds a royalty-free license, or 
charges for data which the U.S. Gov-
ernment has a right to use and disclose 
to others, which are in the public do-
main, or which the U.S. Government 
has acquired or is entitled to acquire 
without restrictions upon their use and 
disclosure to others.’’ 

(3) ‘‘If the U.S. Government is obli-
gated or becomes obligated to pay to 
the licensor royalties, fees, or other 
charges for the use of technical data or 
patents which are involved in the man-
ufacture, use, or sale of any licensed 
article, any royalties, fees or other 
charges in connection with purchases 
of such licensed article from licensee 
or its sub-licensees with funds derived 
through the U.S. Government may not 
exceed the total amount the U.S. Gov-
ernment would have been obligated to 
pay the licensor directly.’’ 

(4) ‘‘If the U.S. Government has made 
financial or other contributions to the 
design and development of any licensed 
article, any charges for technical as-
sistance or know-how relating to the 
item in connection with purchases of 
such articles from licensee or sub-li-
censees with funds derived through the 
U.S. Government must be proportion-
ately reduced to reflect the U.S. Gov-
ernment contributions, and subject to 
the provisions of paragraphs (a) (2) and 
(3) of this section, no other royalties, 
or fees or other charges may be as-
sessed against U.S. Government funded 
purchases of such articles. However, 
charges may be made for reasonable re-
production, handling, mailing, or simi-
lar administrative costs incident to the 
furnishing of such data.’’ 

(5) ‘‘The parties to this agreement 
agree that an annual report of sales or 
other transfers pursuant to this agree-
ment of the licensed articles, by quan-
tity, type, U.S. dollar value, and pur-
chaser or recipient, shall be provided 
by (applicant or licensee) to the De-
partment of State.’’ This clause must 
specify which party is obligated to pro-
vide the annual report. Such reports 
may be submitted either directly by 
the licensee or indirectly through the 
licensor, and may cover calendar or fis-
cal years. Reports shall be deemed pro-
prietary information by the Depart-

ment of State and will not be disclosed 
to unauthorized persons. See § 126.10(b) 
of this subchapter. 

(6) (Licensee) agrees to incorporate 
the following statement as an integral 
provision of a contract, commercial in-
voice or other appropriate document 
whenever the licensed articles are sold 
or otherwise transferred: 

These items are controlled by the U.S. gov-

ernment and authorized for export only to 

the country of ultimate destination for use 

by the ultimate consignee or end-user(s) 

herein identified. They may not be resold, 

transferred, or otherwise disposed of, to any 

other country or to any person other than 

the authorized ultimate consignee or end- 

user(s), either in their original form or after 

being incorporated into other items, without 

first obtaining approval from the U.S. gov-

ernment or as otherwise authorized by U.S. 

law and regulations. 

(b) Special clause for agreements relat-
ing to significant military equipment. 
With respect to an agreement for the 
production of significant military 
equipment, the following additional 
provisions must be included in the 
agreement: 

(1) ‘‘A completed nontransfer and use 
certificate (DSP–83) must be executed 
by the foreign end-user and submitted 
to the Department of State of the 
United States before any transfer may 
take place.’’ 

(2) ‘‘The prior written approval of the 
U.S. Government must be obtained be-
fore entering into a commitment for 
the transfer of the licensed article by 
sale or otherwise to any person or gov-
ernment outside of the approved sales 
territory.’’ 

[58 FR 39305, July 22, 1993, as amended at 81 
FR 54736, Aug. 17, 2016] 

§ 124.10 Nontransfer and use assur-
ances. 

(a) Types of agreements requiring as-
surances. With respect to any manufac-
turing license agreement or technical 
assistance agreement which relates to 
significant military equipment or clas-
sified defense articles, including classi-
fied technical data, a Nontransfer and 
Use Certificate (Form DSP–83) (see 
§ 123.10 of this subchapter) signed by 
the applicant and the foreign party 
must be submitted to the Directorate 
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of Defense Trade Controls. With re-
spect to all agreements involving clas-
sified articles, including classified 
technical data, an authorized rep-
resentative of the foreign government 
must sign the DSP–83 (or provide the 
same assurances in the form of a diplo-
matic note), unless the Directorate of 
Defense Trade Controls has granted an 
exception to this requirement. The Di-
rectorate of Defense Trade Controls 
may require that a DSP–83 be provided 
in conjunction with an agreement that 
does not relate to significant military 
equipment or classified defense arti-
cles. The Directorate of Defense Trade 
Controls may also require with respect 
to any agreement that an appropriate 
authority of the foreign party’s govern-
ment also sign the DSP–83 (or provide 
the same assurances in the form of a 
diplomatic note). 

(b) Timing of submission of assurances. 
Submission of a Form DSP–83 and/or 
diplomatic note must occur as follows: 

(1) Agreements which have been 
signed by all parties before being sub-
mitted to the Directorate of Defense 
Trade Controls may only be submitted 
along with any required DSP–83 and/or 
diplomatic note. 

(2) If an agreement has not been 
signed by all parties before being sub-
mitted, the required DSP–83 and/or dip-
lomatic note must be submitted along 
with the signed agreement. 

NOTE TO PARAGRAPH (b): In no case may a 
transfer occur before a required DSP–83 and/ 
or diplomatic note has been submitted to the 
Directorate of Defense Trade Controls. 

[59 FR 29951, June 10, 1994, as amended at 71 
FR 20543, Apr. 21, 2006] 

§ 124.11 Congressional certification 
pursuant to Section 36(d) of the 
Arms Export Control Act. 

(a) The Arms Export Control Act re-
quires that a certification be provided 
to the Congress prior to the granting of 
any approval of a manufacturing li-
cense agreement or technical assist-
ance agreement for the manufacturing 
abroad of any item of significant mili-
tary equipment that is entered into 
with any country regardless of dollar 
value. Additionally, any manufac-
turing license agreement or technical 
assistance agreement providing for the 
export of major defense equipment 

shall also require a certification when 
meeting the requirements of § 123.15 of 
this subchapter. 

(b) Unless an emergency exists which 
requires the immediate approval of the 
agreement in the national security in-
terests of the United States, approval 
may not be granted until at least 15 
calendar days have elapsed after re-
ceipt by the Congress of the certifi-
cation required by 22 U.S.C. 2776(d)(1) 
involving the North Atlantic Treaty 
Organization, any member country of 
that Organization, or Australia, Israel, 
Japan, New Zealand, or the Republic of 
Korea or at least 30 calendar days have 
elapsed for any other country. Approv-
als may not be granted when the Con-
gress has enacted a joint resolution 
prohibiting the export. 

(c) Persons who intend to export de-
fense articles and defense services pur-
suant to any exemption in this sub-
chapter under the circumstances de-
scribed in this section and section 
123.15 must provide written notifica-
tion to the Directorate of Defense 
Trade Controls and include a signed 
contract and a DSP–83 signed by the 
applicant, the foreign consignee and 
the end-user. 

[70 FR 34654, June 15, 2005, as amended at 73 
FR 38343, Aug. 3, 2009; 77 FR 16599, Mar. 21, 
2012; 87 FR 16424, Mar. 23, 2022] 

§ 124.12 Required information in let-
ters of transmittal. 

(a) An application for the approval of 
a manufacturing license or technical 
assistance agreement with a foreign 
person must be accompanied by an ex-
planatory letter. The explanatory let-
ter shall contain: 

(1) A statement giving the appli-
cant’s Directorate of Defense Trade 
Controls registration number. 

(2) A statement identifying the li-
censee and the scope of the agreement. 

(3) A statement identifying the U.S. 
Government contract under which the 
equipment or technical data was gen-
erated, improved, or developed and sup-
plied to the U.S. Government, and 
whether the equipment or technical 
data was derived from any bid or other 
proposal to the U.S. Government. 

(4) A statement giving the military 
security classification of the equip-
ment or technical data. 
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(5) A statement identifying any pat-
ent application which discloses any of 
the subject matter of the equipment or 
technical data covered by an invention 
secrecy order issued by the U.S. Patent 
and Trademark Office. 

(6) A statement of the actual or esti-
mated value of the agreement, includ-
ing the estimated value of all defense 
articles to be exported in furtherance 
of the agreement or amendments there-
to. If the value is $500,000 or more, an 
additional statement must be made re-
garding the payment of political con-
tributions, fees or commissions, pursu-
ant to part 130 of this subchapter. 

(7) A statement indicating whether 
any foreign military sales credits or 
loan guarantees are or will be involved 
in financing the agreement. 

(8) The agreement must describe any 
classified information involved and 
identify, from Department of Defense 
form DD254, the address and telephone 
number of the U.S. Government office 
that classified the information. 

(9) For agreements that may require 
the export of classified information, 
the Defense Security Service cognizant 
security offices that have responsi-
bility for the facilities of the U.S. par-
ties to the agreement shall be identi-
fied. The facility security clearance 
codes of the U.S. parties shall also be 
provided. 

(b) The following statements must be 
made in the letter of transmittal: 

(1) ‘‘If the agreement is approved by 
the Department of State, such approval 
will not be construed by (the applicant) 
as passing on the legality of the agree-
ment from the standpoint of antitrust 
laws or other applicable statutes, nor 
will (the applicant) construe the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of 
the business terms or conditions be-
tween the parties to the agreement.’’ 

(2) ‘‘The (applicant) will not permit 
the proposed agreement to enter into 
force until it has been approved by the 
Department of State.’’ 

(3) ‘‘The (applicant) will furnish the 
Department of State with one copy of 
the signed agreement (or amendment) 
within 30 days from the date that the 
agreement is concluded and will inform 
the Department of its termination not 
less than 30 days prior to expiration 

and provide information on the con-
tinuation of any foreign rights or the 
flow of technical data to the foreign 
party. If a decision is made not to con-
clude the proposed agreement, the ap-
plicant will so inform the Department 
within 60 days.’’ 

(4) ‘‘If this agreement grants any 
rights to sub-license, it will be amend-
ed to require that all sub-licensing ar-
rangements incorporate all the provi-
sions of the basic agreement that refer 
to the U.S. Government and the De-
partment of State (i.e., 22 CFR 124.8 and 
124.9).’’ 

[58 FR 39305, July 22, 1993, as amended at 71 
FR 20543, Apr. 21, 2006; 72 FR 71786, Dec. 19, 
2007; 81 FR 35617, June 3, 2016; 81 FR 54736, 
Aug. 17, 2016; 81 FR 87430, Dec. 5, 2016] 

§ 124.13 Procurement by U.S. persons 
in foreign countries (offshore pro-
curement). 

Notwithstanding the other provisions 
in part 124 of this subchapter, the Di-
rectorate of Defense Trade Controls 
may authorize by means of a license 
(DSP–5) the export of unclassified tech-
nical data to foreign persons for off-
shore procurement of defense articles, 
provided that: 

(a) The contract or purchase order 
for offshore procurement limits deliv-
ery of the defense articles to be pro-
duced only to the person in the United 
States or to an agency of the U.S. Gov-
ernment; and 

(b) The technical data of U.S.-origin 
to be used in the foreign manufacture 
of defense articles does not exceed that 
required for bid purposes on a build-to- 
print basis; and 

(c) The contract or purchase order 
between the person in the United 
States and the foreign person: 

(1) Limits the use of the technical 
data to the manufacture of the defense 
articles required by the contract or 
purchase order only; and 

(2) Prohibits the disclosure of the 
data to any other person except sub-
contractors within the same country; 
and 

(3) Prohibits the acquisition of any 
rights in the data by any foreign per-
son; and 

(4) Provides that any subcontracts 
between foreign persons in the ap-
proved country for manufacture of 



551 

Department of State § 124.14 

equipment for delivery pursuant to the 

contract or purchase order contain all 

the limitations of this paragraph (c); 

and 

(5) Requires the foreign person, in-

cluding subcontractors, to destroy or 

return to the person in the United 

States all of the technical data ex-

ported pursuant to the contract or pur-

chase order upon fulfillment of their 

terms; and 

(6) Requires delivery of the defense 

articles manufactured abroad only to 

the person in the United States or to 

an agency of the U.S. Government; and 

(d) The person in the United States 

provides the Directorate of Defense 

Trade Controls with a copy of each 

contract, purchase order or sub-

contract for offshore procurement at 

the time it is accepted. Each such con-

tract, purchase order or subcontract 
must clearly identify the article to be 
produced and must identify the license 
number or exemption under which the 
technical data was exported; and 

(e) Licenses issued pursuant to this 
section must be renewed prior to their 
expiration if offshore procurement is to 
be extended beyond the period of valid-
ity of the original approved license. In 
all instances a license for offshore pro-
curement must state as the purpose 
‘‘Offshore procurement in accordance 
with the conditions established in the 
ITAR, including § 124.13. No other use 
will be made of the technical data.’’ If 
the technical data involved in an off-
shore procurement arrangement is oth-
erwise exempt from the licensing re-
quirements of this subchapter (e.g., 
§ 126.4), the DSP–5 referred to in the 
first sentence of this section is not re-
quired. However, the exporter must 
comply with the other requirements of 
this section and provide a written cer-
tification to the Directorate of Defense 
Trade Controls annually of the offshore 
procurement activity and cite the ex-
emption under which the technical 
data was exported. The exemptions 
under § 125.4 of this subchapter may not 
be used to establish offshore procure-
ment arrangements. 

[58 FR 39305, July 22, 1993, as amended at 64 

FR 17534, Apr. 12, 1999; 71 FR 20543, Apr. 21, 

2006; 87 FR 16424, Mar. 23, 2022] 

§ 124.14 Exports to warehouses or dis-
tribution points outside the United 
States. 

(a) Agreements. Agreements (e.g., con-
tracts) between U.S. persons and for-
eign persons for the warehousing and 
distribution of defense articles must be 
approved by the Directorate of Defense 
Trade Controls before they enter into 
force. Such agreements will be limited 
to unclassified defense articles and 
must contain conditions for special dis-
tribution, end-use and reporting. Li-
censes for exports pursuant to such 
agreements must be obtained prior to 
exports of the defense articles unless 
an exemption under § 123.16(b)(1) of this 
subchapter is applicable. 

(b) Required information. Proposed 
warehousing and distribution agree-
ments (and amendments thereto) shall 
be submitted to the Directorate of De-
fense Trade Controls for approval. The 
following information must be included 
in all such agreements: 

(1) A description of the defense arti-
cles involved including test and sup-
port equipment covered by the U.S. 
Munitions List. This shall include 
when applicable the military nomen-
clature, the Federal stock number, 
nameplate data, and any control num-
bers under which the defense articles 
were developed or procured by the U.S. 
Government. Only those defense arti-
cles specifically listed in the agree-
ment will be eligible for export under 
the exemption in § 123.16(b)(1) of this 
subchapter. 

(2) A detailed statement of the terms 
and conditions under which the defense 
articles will be exported and distrib-
uted; 

(3) The duration of the proposed 
agreement; 

(4) Specific identification of the 
country or countries that comprise the 
distribution territory. Distribution 
must be specifically limited to the gov-
ernments of such countries or to pri-
vate entities seeking to procure de-
fense articles pursuant to a contract 
with a government within the distribu-
tion territory or to other eligible enti-
ties as specified by the Directorate of 
Defense Trade Controls. Consequently, 
any deviation from this condition must 
be fully explained and justified. A non-
transfer and use certificate (DSP–83) 
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will be required to the same extent re-
quired in licensing agreements under 
§ 124.9(b). 

(c) Required statements. The following 
statements must be included in all 
warehousing and distribution agree-
ments: 

(1) ‘‘This agreement shall not enter 
into force, and may not be amended or 
extended, without the prior written ap-
proval of the Department of State of 
U.S. Government.’’ 

(2) ‘‘This agreement is subject to all 
United States laws and regulations re-
lated to exports and to all administra-
tive acts of the United States Govern-
ment pursuant to such laws and regula-
tions. 

(3) ‘‘The parties to this agreement 
agree that the obligations contained in 
this agreement shall not affect the per-
formance of any obligations created by 
prior contracts or subcontracts which 
the parties may have individually or 
collectively with the U.S. Govern-
ment.’’ 

(4) ‘‘No liability will be incurred by 
or attributed to the U.S. Government 
in connection with any possible in-
fringement of privately owned patent 
or proprietary rights, either domestic 
or foreign by reason of the U.S. Gov-
ernment’s approval of this agreement.’’ 

(5) ‘‘No export, sale, transfer, or 
other disposition of the defense articles 
covered by this agreement is author-
ized to any country outside the dis-
tribution territory without the prior 
written approval of the Directorate of 
Defense Trade Controls of the U.S. De-
partment of State.’’ 

(6) ‘‘The parties to this agreement 
agree that an annual report of sales or 
other transfers pursuant to this agree-
ment of the licensed articles, by quan-
tity, type, U.S. dollar value, and pur-
chaser or recipient shall be provided by 
(applicant or licensee) to the Depart-
ment of State.’’ This clause must speci-
fy which party is obligated to provide 
the annual report. Such reports may be 
submitted either directly by the li-
censee or indirectly through the licen-
sor, and may cover calendar or fiscal 
years. Reports shall be deemed propri-
etary information by the Department 
of State and will not be disclosed to 
unauthorized persons. (See § 126.10(b) of 
this subchapter.) 

(7) ‘‘(Licensee) agrees to incorporate 
the following statement as an integral 
provision of a contract, invoice or 
other appropriate document whenever 
the articles covered by this agreement 
are sold or otherwise transferred: 
‘These items are controlled by the U.S. 
government and authorized for export 
only to the country of ultimate des-
tination for use by the ultimate con-
signee or end-user(s) herein identified. 
They may not be resold, transferred, or 
otherwise disposed of, to any other 
country or to any person other than 
the authorized ultimate consignee or 
end-user(s), either in their original 
form or after being incorporated into 
other items, without first obtaining ap-
proval from the U.S. government or as 
otherwise authorized by U.S. law and 
regulations.’ ’’ 

(8) ‘‘All provisions in this agreement 
which refer to the United States Gov-
ernment and the Department of State 
will remain binding on the parties after 
the termination of the agreement.’’ 

(9) Unless the articles covered by the 
agreement are in fact intended to be 
distributed to private persons or enti-
ties (e.g., cryptographic devices and 
software for financial and business ap-
plications), the following clause must 
be included in all warehousing and dis-
tribution agreements: ‘‘Sales or other 
transfers of the licensed article shall 
be limited to governments of the coun-
tries in the distribution territory and 
to private entities seeking to procure 
the licensed article pursuant to a con-
tract with a government within the 
distribution territory, unless the prior 
written approval of the U.S. Depart-
ment of State is obtained.’’ 

(d) Special clauses for agreements relat-
ing to significant military equipment. 
With respect to agreements for the 
warehousing and distribution of signifi-
cant military equipment, the following 
additional provisions must be included 
in the agreement: 

(1) A completed nontransfer and use 
certificate (DSP–83) must be executed 
by the foreign end-user and submitted 
to the U.S. Department of State before 
any transfer may take place. 

(2) The prior written approval of the 
U.S. Department of State must be ob-
tained before entering into a commit-
ment for the transfer of the licensed 
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article by sale or otherwise to any per-
son or government outside the ap-
proved distribution territory. 

(e) Transmittal letters. Requests for 
approval of warehousing and distribu-
tion agreements with foreign persons 
must be made by letter. The letter 
shall contain: 

(1) A statement giving the appli-
cant’s Directorate of Defense Trade 
Controls registration number. 

(2) A statement identifying the for-
eign party to the agreement. 

(3) A statement identifying the de-
fense articles to be distributed under 
the agreement. 

(4) A statement identifying any U.S. 
Government contract under which the 
equipment may have been generated, 
improved, developed or supplied to the 
U.S. Government, and whether the 
equipment was derived from any bid or 
other proposal to the U.S. Government. 

(5) A statement that no classified de-
fense articles or classified technical 
data are involved. 

(6) A statement identifying any pat-
ent application which discloses any of 
the subject matter of the equipment or 
related technical data covered by an 
invention secrecy order issued by the 
U.S. Patent and Trademark Office. 

(f) Required clauses. The following 
statements must be made in the letter 
of transmittal: 

(1) ‘‘If the agreement is approved by 
the Department of State, such approval 
will not be construed by (applicant) as 
passing on the legality of the agree-
ment from the standpoint of antitrust 
laws or other applicable statutes, nor 
will (the applicant) construe the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of 
the business terms or conditions be-
tween the parties to the agreement.’’ 

(2) ‘‘The (applicant) will not permit 
the proposed agreement to enter into 
force until it has been approved by the 
Department of State.’’ 

(3) ‘‘(Applicant) will furnish the De-
partment of State with one copy of the 
signed agreement (or amendment 
thereto) within 30 days from the date 
that the agreement is concluded, and 
will inform the Department of its ter-
mination not less than 30 days prior to 
expiration. If a decision is made not to 
conclude the proposed agreement, (ap-

plicant) will so inform the Department 
within 60 days.’’ 

[58 FR 39305, July 22, 1993, as amended at 71 
FR 20544, Apr. 21, 2006; 81 FR 54736, Aug. 17, 
2016; 85 FR 3833, Jan. 23, 2020] 

§ 124.15 Special Export Controls for 
Defense Articles and Defense Serv-
ices Controlled under Category XV: 
Space Systems and Space Launches. 

(a) The export of a satellite or re-
lated item controlled by Category XV 
of part 121 of this subchapter or any de-
fense service controlled by this sub-
chapter associated with the launch in, 
or by nationals of, a country that is 
not a member of the North Atlantic 
Treaty Organization (NATO) or a 
major non-NATO ally of the United 
States always requires special export 
controls, in addition to other export 
controls required by this subchapter, 
as follows: 

(1) All licenses and other requests for 
approval require a technology transfer 
control plan (TTCP) approved by the 
Department of Defense and an 
encryption technology control plan ap-
proved by the National Security Agen-
cy. Drafts reflecting advance discus-
sions with both agencies must accom-
pany submission of the license applica-
tion or proposed technical assistance 
agreement, and the letter of trans-
mittal required in § 124.12 must identify 
the U.S. Government officials familiar 
with the preparation of the draft 
TTCPs. The TTCP must require any 
U.S. person or entity involved in the 
export to notify the Department of De-
fense in advance of all meetings and 
interactions with any foreign person or 
entity that is a party to the export and 
require such U.S. person or entity to 
certify that it has complied with this 
notification requirement within 30 
days after launch. 

(2) The U.S. person must make ar-
rangements with the Department of 
Defense for monitoring. The costs of 
such monitoring services must be fully 
reimbursed to the Department of De-
fense by the U.S. person receiving such 
services. The letter of transmittal re-
quired under § 124.12 must also state 
that such reimbursement arrange-
ments have been made with the De-
partment of Defense and identify the 
specific Department of Defense official 
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with whom these arrangements have 
been made. As required by Public Law 
105–261, such monitoring will cover, but 
not be limited to— 

(i) Technical discussions and activi-
ties, including the design, develop-
ment, operation, maintenance, modi-
fication, and repair of satellites, sat-
ellite components, missiles, other 
equipment, launch facilities, and 
launch vehicles; 

(ii) Satellite processing and launch 
activities, including launch prepara-
tion, satellite transportation, integra-
tion of the satellite with the launch ve-
hicle, testing and checkout prior to 
launch, satellite launch, and return of 
equipment to the United States; 

(iii) Activities relating to launch 
failure, delay, or cancellation, includ-
ing post-launch failure investigations 
or analyses with regard to either the 
launcher or the satellite; and 

(iv) All other aspects of the launch. 
(b) Mandatory licenses for launch 

failure (crash) investigations or anal-
yses of any satellite controlled pursu-
ant to this subchapter or subject to the 
EAR: In the event of a failure of a 
launch from a foreign country (includ-
ing a post liftoff failure to reach proper 
orbit)— 

(1) The activities of U.S. persons or 
entities in connection with any subse-
quent investigation or analysis of the 
failure continue to be subject to the 
controls established under section 38 of 
the Arms Export Control Act, includ-
ing the requirements under this sub-
chapter for express approval prior to 
participation in such investigations or 
analyses, regardless of whether a li-
cense was issued under this subchapter 
for the initial export of the satellite or 
satellite component; 

(2) Officials of the Department of De-
fense must monitor all activities asso-
ciated with the investigation or anal-
yses to insure against unauthorized 
transfer of technical data or services 
and U.S. persons must follow the proce-
dures set forth in paragraphs (a)(1) and 
(a)(2) of this section. 

(c) Although Public Law 105–261 does 
not require the application of special 
export controls for the launch of U.S.- 
origin satellites and components from 
or by nationals of countries that are 
members of NATO or major non-NATO 

allies, such export controls may none-

theless be applied, in addition to any 

other export controls required under 

this subchapter, as appropriate in fur-

therance of the security and foreign 

policy of the United States. Further, 

the export of any article or defense 

service controlled under this sub-

chapter to any destination may also re-

quire that the special export controls 

identified in paragraphs (a)(1) and (a)(2) 

of this section be applied in further-

ance of the security and foreign policy 

of the United States. 

(d) Mandatory licenses for exports to 

insurance providers and underwriters: 

None of the exemptions or sub-licens-

ing provisions available in this sub-

chapter may be used for the export of 

technical data in order to obtain or 

satisfy insurance requirements. Such 

exports are always subject to the prior 

approval and re-transfer requirements 

of sections 3 and 38 of the Arms Export 

Control Act, as applied by relevant pro-

visions of this subchapter. 

[64 FR 13681, Mar. 22, 1999, as amended at 79 

FR 27189, May 13, 2014] 

§ 124.16 [Reserved] 

PART 125—LICENSES FOR THE EX-
PORT OF TECHNICAL DATA AND 
CLASSIFIED DEFENSE ARTICLES 

Sec. 

125.1 Exports subject to this part. 

125.2 Exports of unclassified technical data. 

125.3 Exports of classified technical data 

and classified defense articles. 

125.4 Exemptions of general applicability. 

125.5 Exemptions for plant visits. 

125.6 [Reserved] 

125.7 Procedures for the export of classified 

technical data and other classified de-

fense articles. 

125.8 [Reserved] 

125.9 Filing of licenses and other authoriza-

tions for exports of classified technical 

data and classified defense articles. 

AUTHORITY: Secs. 2 and 38, Pub. L. 90–629, 90 

Stat. 744 (22 U.S.C. 2752, 2778); 22 U.S.C. 2651a; 

E.O. 13637, 78 FR 16129. 

SOURCE: 58 FR 39310, July 22, 1993, unless 

otherwise noted. 
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