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Subpart A—Freedom of Informa-
fion Act Policies and Proce-
dures

§1401.1 Purpose.

The purpose of this part is to pre-
scribe rules, guidelines and procedures
to implement the Freedom of Informa-
tion Act (FOIA), as amended, 5 U.S.C.
552.

§1401.2 The Office of National Drug
Control Policy—organization and
functions.

(a) The Office of National Drug Con-
trol Policy (ONDCP or Agency) was
created by the Anti-Drug Abuse Act of
1988, 21 U.S.C. 1501 et seq., and reauthor-
ized under the SUPPORT for Patients
and Communities Act, 21 U.S.C. 1701 et
seq. and several appropriations acts.
The mission of ONDCP is to coordinate
the anti-drug efforts of the various
agencies and departments of the Fed-
eral Government, to consult with
States and localities and assist their
anti-drug efforts, and to annually pro-
mulgate the National Drug Control
Strategy. ONDCP is headed by the Di-
rector of National Drug Control Policy.

(b) ONDCP’s Office of External and
Legislative Affairs is responsible for
providing information to the press and
to the general public. If members of the
public have general questions about
ONDCP, they may email the Office of
External and Legislative Affairs at
mediainquiry@ondcp.eop.gov. This email
address should not be used to make
FOIA requests. All oral requests for in-
formation under FOIA will be rejected.

§1401.3 Definitions.

For the purpose of this part, all the
terms defined in the Freedom of Infor-
mation Act apply.

Commercial use request is a request
that asks for information for a use or a
purpose that furthers a commercial,
trade, or profit interest, which can in-
clude furthering those interests
through litigation. An agency’s deci-
sion to place a requester in the com-
mercial use category will be made on a
case-by-case basis based on the re-
quester’s intended use of the informa-
tion. Agencies will notify requesters of
their placement in this category.

Direct costs means the expense actu-
ally expended to search, review, or du-
plicate in response to a FOIA request.
For example, direct costs include 116%
of the salary of the employee per-
forming work (i.e., the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the actual
costs incurred while operating equip-
ment.

Duplicate means the process of mak-
ing a copy of a document. Such copies
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§1401.3

may take the form of ©paper,
microform, audio-visual materials, or
machine-readable documentation.

Educational institution is any school
that operates a program of scholarly
research. A requester in this fee cat-
egory must show that the request is
made in connection with his or her role
at the educational institution. Agency
may seek verification from the re-
quester that the request furthers schol-
arly research, and agency will advise
requesters of their placement in this
category.

Fee waiver means the waiver or re-
duction of processing fees if a requester
can demonstrate that certain statutory
standards are satisfied, including that
the information is in the public inter-
est and is not requested for a commer-
cial interest.

FOIA public liaison means a super-
visory agency FOIA official who assists
in reducing delays, increasing trans-
parency and understanding of the sta-
tus of requests, and resolving disputes
between the requester and ONDCP.

Noncommercial scientific institution is
an institution that is not operated on a
“‘commercial” basis and that is oper-
ated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry. A
requester in this category must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are
sought to further scientific research
and are not for a commercial use.
Agency will advise requesters of their
placement in this category.

OGIS means the Office of Govern-
ment Information Services of the Na-
tional Archives and Records Adminis-
tration. OGIS offers FOIA dispute reso-
lution services, which is a voluntary
process. If ONDCP agrees to participate
in the dispute resolution services pro-
vided by OGIS, ONDCP will actively
engage as a partner to the process in
an attempt to resolve the dispute.

Records and any other terms used in
this part in reference to information
includes any information that would be
an agency record subject to the re-
quirements of this part when main-
tained in any format, including elec-
tronic format.

21 CFR Ch. lll (4-1-25 Edition)

Representative of the news media is any
person or entity that gathers informa-
tion of potential interest to a segment
of the public, uses its editorial skills to
turn the raw materials into distinct
work, and distributes that work to an
audience. The term ‘“‘news’ means in-
formation that is about current events
or information that would be of inter-
est to the public. Examples of news
media entities include television or
radio stations that broadcast ‘“‘news”
to the public at large and publishers of
periodicals that disseminate ‘‘news”
and make their products available
through a variety of means to the gen-
eral public, including news organiza-
tions that disseminate solely on the
internet. A request for records sup-
porting the news-dissemination func-
tion of the requester will not be consid-
ered to be for a commercial use.
“Freelance” journalists who dem-
onstrate a solid basis for expecting
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing
contract would provide the clearest
evidence that publication is expected;
however, the Agency can also consider
a requester’s past publication record in
making this determination. The Agen-
cy will advise requesters of their place-
ment in this category.

Request means a letter or other writ-
ten communication seeking records or
information under FOIA.

Requester category means one of the
three categories that ONDCP will place
requesters in for the purpose of deter-
mining whether a requester will be
charged fees for search, review, and du-
plication. The categories are: commer-
cial use requests; non-commercial sci-
entific or educational institutions or
news media requesters; and all other
requesters.

Review means the process of exam-
ining documents that are located dur-
ing a search to determine if any por-
tion should lawfully be withheld. It is
the processing of determining
disclosability. Review time includes
processing any record for disclosure,
such as doing all that is necessary to
prepare the record for disclosure, in-
cluding the process of redacting the
record and marking the appropriate ex-
emptions. Review costs are properly
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Office of National Drug Control Policy

charged even if a record ultimately is
not disclosed. Review time also in-
cludes time spent both obtaining and
considering any formal objection to
disclosure made by a confidential com-
mercial information submitter under
§1401.18, but it does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

Search means to review, manually or
by automated means, agency records
for the purpose of locating those
records responsive to a request.

§1401.4 Access to information.

The Office of National Drug Control
Policy makes available information
pertaining to matters issued, adopted,
or promulgated by ONDCP, that are
within the scope of 5 U.S.C. 552(a)(2).
Such information is located at htips:/
www.whitehouse.gov/ondcp. Included in
that information are ONDCP’s
proactive disclosures. Proactive disclo-
sures are records that have been re-
quested three or more times, or that
have been released to a requester and
that ONDCP determines have become,
or are likely to become, the subject of
subsequent requests for substantially
the same records.

§1401.5 Records requiring consulta-
tion.

Requests for records that are in
ONDCP’s custody but in which other
agencies have equities shall be re-
viewed by ONDCP and then ONDCP
will either consult with or refer the
records to the other agency or agencies
for further processing.

(a) Consultation. When records origi-
nated with ONDCP, but contain within
them information of interest to an-
other agency or other Federal govern-
ment office, ONDCP will consult with
that other entity prior to making a re-
lease determination.

(b) Referral—(1) Determination. When
ONDCP believes that a different agency
or component is best able to determine
whether to disclose the record, ONDCP
will refer the responsibility for re-
sponding to the request regarding that
record to that agency. Ordinarily, the
agency that originated the record is
presumed to be the best agency to
make the disclosure determination.

§1401.5

However, if the agency processing the
request and the originating agency
jointly agree that the agency proc-
essing the request is in the best posi-
tion to respond regarding the record,
then the record may be handled as a
consultation.

(2) Documentation. Whenever ONDCP
refers any part of the responsibility for
responding to a request to another
agency, it must document the referral,
maintain a copy of the record that it
refers, and notify the requester of the
referral, informing the requester of the
name(s) of the agency to which the
record was referred, including that
agency’s FOIA contact information.

(3) Coordination. The standard refer-
ral procedure is not appropriate where
disclosure of the identity of the agency
to which the referral would be made
could harm an interest protected by an
applicable exemption, such as the ex-
emptions that protect personal privacy
or national security interests. In order
to avoid harm to an interest protected
by an applicable exemption, the agency
that received the request should co-
ordinate with the originating agency
to seek its views on the disclosability
of the record. The release determina-
tion for the record that is the subject
of the coordination should then be con-
veyed to the requester by the agency
that originally received the request.

(c) Classified information. On receipt
of any request involving classified in-
formation, ONDCP must determine
whether the information is currently
and properly classified in accordance
with applicable classification rules.
Whenever a request involves a record
containing information that has been
classified or may be appropriate for
classification by another agency under
any applicable executive order con-
cerning the classification of records,
the receiving agency must refer the re-
sponsibility for responding to the re-
quest regarding that information to
the agency that classified the informa-
tion, or that should consider the infor-
mation for classification. Whenever an
agency’s record contains information
that has been derivatively classified
(for example, when it contains infor-
mation classified by another agency),
the agency must refer the responsi-
bility for responding to that portion of
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§1401.6

the request to the agency that classi-
fied the underlying information.

(d) Timing of responses to consultations
and referrals. All consultations and re-
ferrals received by ONDCP will be han-
dled according to the date that the
first agency received the perfected
FOIA request.

(e) Agreements regarding consultations
and referrals. ONDCP may establish
agreements with other agencies to
eliminate the need for consultations or
referrals with respect to particular
types of records.

§1401.6 How to request records—form
and content.

(a) You must describe the records
you seek in sufficient detail and in
writing to enable ONDCP personnel to
locate them with a reasonable amount
of effort. To satisfy this requirement,
you should be as detailed as possible
when describing the records you seek.
To the extent possible, each request
must reasonably describe the record(s)
sought including the type of document,
specific event or action, title or name,
author, recipient, subject matter of the
record, date or time period, location,
and all other pertinent data. Before or
after submitting their requests, re-
questers may contact ONDCP’s FOIA
Public Liaison to discuss the records
they seek and for assistance in describ-
ing the records. A list of Agency FOIA
Public Liaisons is available at https:/
www.foia.gov/#agency-search.

(b)(1) If you are making a request for
records about yourself, you must com-
ply with the verification of identity
provision set forth in §1401.21(f) of this
part.

(2) If a request for records pertains to
a third party, you may receive greater
access by submitting either a notarized
authorization signed by that individual
or an unsworn declaration under 26
U.S.C. 1746 by that individual author-
izing disclosure of the records to you.
If the other individual is deceased, you
should submit proof of death such as a
copy of the death certificate or an obit-
uary. As an exercise of administrative
discretion, ONDCP may require you to
provide additional information if nec-
essary in order to verify that a par-
ticular individual has consented to dis-
closure.

21 CFR Ch. lll (4-1-25 Edition)

(c) Requesters may specify the pre-
ferred form or format (including elec-
tronic formats) for the records they
seek. ONDCP will try to accommodate
formatting requests if the record is
readily reproducible in that form or
format.

(d) Whenever it is appropriate to do
so, ONDCP automatically processes a
Privacy Act request for access to
records under both the Privacy Act and
the FOIA, following the rules con-
tained in this part. ONDCP processes a
request under both the FOIA and Pri-
vacy Act so you will receive the max-
imum amount of information available
to you by law.

(e) Requests must be received by
ONDCP through methods specified on
the FOIA page of ONDCP’s website:
hittps://www.whitehouse.gov/ondcp/about/
foia-and-legal/. Requests may be
emailed at any time to
FOIA@ondcp.eop.gov or mailed to
SSDMD/RDS; ONDCP Office of General
Counsel; Joint Base Anacostia-Bolling
(JBAB) Bldg. 410/Door 123; 250 Murray
Lane SW, Washington, DC 20509. Email
requests are strongly preferred.

(f) The words “FOIA REQUEST” or
“REQUEST FOR RECORDS’’ should be
clearly marked on all FOIA request
communications. The time limitations
imposed by §1401.7(a) will not begin
until ONDCP identifies a communica-
tion as a FOIA request.

(g) You must provide contact infor-
mation, such as your phone number,
email address and mailing address, so
we will be able to communicate with
you about your request and provide re-
leased records. If we cannot contact
you, or you do not respond within 20
calendar days to our request for clari-
fication, we will close your request.

(h) To protect our computer systems,
ONDCP reserves the right to not open
attachments to emailed request. Please
include your request within the body of
your email.

§1401.7 Responses—form and content.

(a) Determinations. The General Coun-
sel, or designee, will determine within
20 days (excepting Saturdays, Sundays,
and legal public holidays) after the re-
ceipt of a FOIA request whether it is
appropriate to grant the request and
will provide written notification to the
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person making the request. The notifi-
cation shall also advise the person
making the request of any fees assessed
under §1401.11 through 13. ONDCP will
inform the requester of the availability
of its FOIA Public Liaison.

(b) Tracking number. ONDCP will as-
sign it an individualized tracking num-
ber if it will take longer than 10 work-
ing days to process and may assign
such a tracking number for less than 10
working days at our discretion.

(c) Adverse determinations. If ONDCP
makes an adverse determination deny-
ing a request in any respect, it must
notify the requester of that determina-
tion in writing. Adverse determina-
tions, or denials of requests, include
decisions that: The requested record is
exempt, in whole or in part; the re-
quest does not reasonably describe the
records sought; the information re-
quested is not a record subject to the
FOIA; the requested record does not
exist, cannot be located, or has been
destroyed; or the requested record is
not readily reproducible in the form or
format sought by the requester. Ad-
verse determinations also include deni-
als involving fees or fee waiver matters
or denials of requests for expedited
processing.

(d) Content of denial. The denial must
be signed by the head of the agency or
designee and must include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons
for the denial, including any FOIA ex-
emption applied by the agency in deny-
ing the request;

(3) An estimate of the volume of any
records or information withheld, such
as the number of pages or some other
reasonable form of estimation, al-
though such an estimate is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records
that are disclosed in part or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; and

(4) A statement that the denial may
be appealed to the Director or his/her
designee within 90 days of the date of
the response. The requirements for
making an appeal are specified in
§1401.10.

§1401.8

(5) A statement notifying the re-
quester of the assistance available
from the agency’s FOIA Public Liaison
and the dispute resolution services of-
fered by OGIS.

§1401.8 Expedited process.

(a) A request for expedited processing
may be made at any time. ONDCP
must process requests and appeals on
an expedited basis whenever it is deter-
mined that they involve:

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(2) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity, beyond the public’s
right to know about government activ-
ity generally, and the request is made
by a person primarily engaged in dis-
seminating information.

(b) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct, ex-
plaining in detail the basis for request-
ing expedited processing. For example,
under paragraph (a)(2) of this section, a
requester who is not a full-time mem-
ber of the news media must establish
that the requester is a person who is
primarily engaged in information dis-
semination, though it need not be the
requester’s sole occupation. Such a re-
quester also must establish a par-
ticular urgency to inform the public
about the government activity in-
volved in the request, beyond the
public’s right to know about govern-
ment activity generally. The existence
of numerous articles published on a
given subject can be helpful in estab-
lishing the requirement that there be
an ‘‘urgency to inform” the public on
the topic. The formality of certifi-
cation may be waived as a matter of
administrative discretion.

(c) Within 10 days of receipt of a re-
quest for expedited processing, ONDCP
will decide whether to grant it and will
notify the requester of the decision. If
a request for expedited treatment is
granted, the request will be given pri-
ority and will be processed as soon as
practicable. If a request for expedited
processing is denied, any appeal of that
decision will be acted on expeditiously.
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§1401.9

§1401.9 Extension of time.

(a) In unusual circumstances, ONDCP
may extend the time limit prescribed
in §1401.7(a), (b) or §1401.8 by written
notice to the FOIA requester. The no-
tice will state the reasons for the ex-
tension.

(b) The phrase
cumstances’ means:

(1) The requested records are located
in establishments that are separated
from the office processing the request;

(2) A voluminous amount of separate
and distinct records are demanded in a
single request; or

(3) Another agency or two or more
components in the same agency have
substantial interest in the determina-
tion of the request.

(c) Whenever ONDCP cannot meet
the statutory time limit for processing
a request because of ‘‘unusual cir-
cumstances,” as defined by 5 U.S.C.
562(a)(b)(B), and ONDCP extends the
time limit on that basis, the agency
must, before expiration of the 20-day
period to respond, notify the requester
in writing of the unusual -cir-
cumstances involved and of the date by
which ONDCP estimates processing of
the request will be completed. Where
the extension exceeds 10 working days,
ONDCP must, as described by the
FOIA, provide the requester with an
opportunity to modify the request or
arrange an alternative time period for
processing the original or modified re-
quest. The Agency must make avail-
able its designated FOIA contact or its
FOIA Public Liaison for this purpose.
The Agency must also alert requesters
to the availability of the Office of Gov-
ernment Information Services (OGIS)
to provide dispute resolution services.

(d) To satisfy unusual circumstances
under the FOIA, ONDCP may aggre-
gate requests in cases where it reason-
ably appears that multiple requests,
submitted either by a requester or by a
group of requesters acting in concert,
constitute a single request that would
otherwise involve unusual cir-
cumstances. ONDCP cannot aggregate
multiple requests that involve unre-
lated matters.

“unusual cir-

§1401.10 Appeal procedures.

(a) An appeal to the ONDCP must ex-
plain the reasoning and factual basis

21 CFR Ch. lll (4-1-25 Edition)

for the appeal. It must be received by
email at FOIAwondcp.eop.gov or an-
other method specified on the FOIA
page of ONDCP’s website within 90
days of the date of the response. The
appeal must be in writing, addressed to
SSDMD/RDS; ONDCP Office of General
Counsel; Joint Base Anacostia-Bolling
(JBAB) Bldg. 410/Door 123; 250 Murray
Lane SW, Washington, DC 20509. The
communication should clearly be la-
beled as a ‘“‘Freedom of Information
Act Appeal.”

(b) The Director or designee will de-
cide the appeal within 20 days (except-
ing Saturdays, Sundays, and legal pub-
lic holidays). If the Director or des-
ignee deny an appeal in whole or in
part, the written determination will
contain the reason for the denial, the
name and title of the person respon-
sible for the denial, any FOIA exemp-
tions applied, and the provisions for ju-
dicial review of the denial and ruling
on appeal provided in 5 U.S.C. 552(a)(4).
The denial will also inform the re-
quester of the dispute resolution serv-
ices offered by OGIS as a non-exclusive
alternate to litigation. If ONDCP
agrees to participate in voluntary dis-
pute resolution services provided by
OGIS, it will actively engage in an at-
tempt to resolve the dispute.

§1401.11 Fees to be charged—general.

ONDCP will assess a fee to process
FOIA requests in accordance with the
provisions of this section and Uniform
Freedom of Information Fee Schedule
and Guidelines published by the Office
of Management and Budget (‘‘OMB
Guidelines’’). ONDCP shall ensure that
searches, review and duplication are
conducted in the most efficient and the
least expensive manner. ONDCP will
ordinarily collect all applicable fees be-
fore sending copies of records to a re-
quester. ONDCP will charge the fol-
lowing fees unless a waiver or reduc-
tion of fees is granted under §1401.15, or
the total fee to be charged is less than
$25.00. ONDCP will notify you if we es-
timate that charges will exceed $25.00
including a breakdown of the fees for
search, review or duplication and
whether applicable entitlements to du-
plication and search at no charge have
been provided. ONDCP will not process
your request until you either commit
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in writing to pay the actual or esti-
mated total fee, or designate some
amount of fees you are willing to pay.

(a) Search for records. ONDCP will
charge $77.00 per hour, which is a
blended hourly rate for all personnel
that respond to FOIA requests plus 16
percent of that rate to cover benefits.

(b) Review of records. ONDCP will
charge $77.00 per hour, which is a
blended hourly rate for all personnel
that responded to FOIA requests plus
16 percent of that rate to cover bene-
fits. Records or portions of records
withheld under an exemption subse-
quently determined not to apply may
be reviewed to determine the applica-
bility of exemptions not considered.
The cost for a subsequent review is as-
sessable.

(c) Duplication of records. We will
charge duplication fees to all request-
ers. We will honor your preference for
receiving a record in a particular for-
mat if we can readily reproduce it in
the form or format requested. If we
provide photocopies, we will make one
copy per request at the cost of $.10 per
page. For copies of records produced on
tapes, disks or other media, we will
charge the direct costs of producing
the copy, including operator time.
Where we must scan paper documents
in order to comply with your pref-
erence to receive the records in an
electronic format, we will charge you
the direct costs associated with scan-
ning those materials. For other forms
of duplication, we will charge the di-
rect costs. We will provide the first 100
pages of duplication (or the cost equiv-
alent for other media) without charge
except for requesters seeking records
for a commercial use.

(d) Other charges. ONDCP will recover
the costs of providing other services
such as certifying records or sending
records by special methods.

§1401.12 Fees to be charged—miscella-
neous provisions.

(a) Payment for FOIA services may
be made by check or money order made
payable to the Treasury of the United
States.

(b) ONDCP may require advance pay-
ment where the estimated fee exceeds
$250, or a requester previously failed to
pay within 30 days of the billing date.

§1401.14

(c) ONDCP may assess interest
charges beginning the 31st day of bill-
ing. Interest will be at the rate pre-
scribed in section 3717 of title 31 of the
United States Code and will accrue
from the date of the billing.

(d) ONDCP may assess search charges
where records are not located or where
records are exempt from disclosure.

(e) ONDCP may aggregate individual
requests for fee purposes in accordance
with 1401.16.

§1401.13 Fees to be
egories of requesters.

(a) There are three categories of
FOIA requesters: Commercial use re-
quests; educational, non-commercial
scientific institutions or representa-
tives of the news media; and all other
requesters.

(b) The specific levels of fees for each
of these categories are:

(1) Commercial use request. ONDCP
will recover the full direct cost of pro-
viding search, review and duplication
services. Commercial use requests will
not receive free search-time or free re-
production of documents.

(2) Educational and non-commercial sci-
entific institution request. ONDCP will
charge the cost of reproduction, ex-
cluding charges for the first 100 pages.
Requesters must demonstrate the re-
quest is authorized by and under the
auspices of a qualifying institution and
that the records are sought for schol-
arly or scientific research not a com-
mercial use.

(3) Request from representative of the
news media. ONDCP will charge the
cost of reproduction, excluding charges
for the first 100 pages. Requesters must
meet the criteria in §1401.3, and the re-
quest must not be made for a commer-
cial use. A request that supports the
news dissemination function of the re-
quester shall not be considered a com-
mercial use.

(4) All other requesters. ONDCP will re-
cover the full direct cost of the search
and the reproduction of records, ex-
cluding the first 100 pages of reproduc-
tion and the first two hours of search
time.

charged—cat-

§1401.14 Restrictions on charging fees.

(a) No search fees will be charged for
requests by educational institutions
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(unless the records are sought for a
commercial use), noncommercial sci-
entific institutions, or representatives
of the news media.

(b) If ONDCP fails to comply with the
FOIA’s time limits in which to respond
to a request, it may not charge search
fees, or, in the instances of requests
from requesters described in
§1401.13(b)(2), may not charge duplica-
tion fees, except as described in para-
graphs (c¢), (d), and (e) of this section.

(c) If ONDCP determines that un-
usual circumstances as defined by the
FOIA apply and the agency provided
timely written notice to the requester
in accordance with the FOIA, a failure
to comply with the time limit shall be
excused for an additional 10 days.

(d) If ONDCP determines that un-
usual circumstances as defined by the
FOIA apply, and more than 5,000 pages
are necessary to respond to the re-
quest, the agency may charge search
fees, or, in the case of requesters de-
scribed in §1401.13(b)(2) of this section,
may charge duplication fees if the fol-
lowing steps are taken. ONDCP must
have provided timely written notice of
unusual circumstances to the requester
in accordance with the FOIA and the
agency must have discussed with the
requester via written mail, email, or
telephone (or made not less than three
good-faith attempts to do so) how the
requester could effectively limit the
scope of the request in accordance with
5 U.S.C. 552(a)(6)(B)(ii). If this excep-
tion is satisfied, ONDCP may charge
all applicable fees incurred in the proc-
essing of the request.

(e) If a court has determined that ex-
ceptional circumstances exist as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(f) No search or review fees will be
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review.

(g) When, after first deducting the 100
free pages (or its cost equivalent) and
the first two hours of search, a total
fee calculated under paragraph (c) of
this section is $25.00 or less for any re-
quest, no fee will be charged.
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§1401.15 Waiver or reduction of fees.

Requirements for waiver or reduction
of fees:

(a) Requesters may seek a waiver of
fees by submitting a written applica-
tion demonstrating how disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of
the requester.

(b) ONDCP must furnish records re-
sponsive to a request without charge or
at a reduced rate when it determines,
based on all available information,
that disclosure of the requested infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government
and is not primarily in the commercial
interest of the requester. In deciding
whether this standard is satisfied the
agency must consider the factors de-
scribed in paragraphs (b)(1) through (3)
of this section:

(1) Disclosure of the requested infor-
mation would shed light on the oper-
ations or activities of the government.
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a
connection that is direct and clear, not
remote or attenuated.

(2) Disclosure of the requested infor-
mation would be likely to contribute
significantly to public understanding
of those operations or activities. This
factor is satisfied when the following
criteria are met:

(i) Disclosure of the requested
records must be meaningfully inform-
ative about government operations or
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be
meaningfully informative if nothing
new would be added to the public’s un-
derstanding.

(ii) The disclosure must contribute to
the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to the indi-
vidual understanding of the requester.
A requester’s expertise in the subject
area as well as the requester’s ability
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and intention to effectively convey in-
formation to the public must be consid-
ered. ONDCP will presume that a rep-
resentative of the news media will sat-
isfy this consideration.

(3) The disclosure must not be pri-
marily in the commercial interest of
the requester. To determine whether
disclosure of the requested information
is primarily in the commercial interest
of the requester, ONDCP will consider
the following criteria:

(i) ONDCP must identify whether the
requester has any commercial interest
that would be furthered by the re-
quested disclosure. A commercial in-
terest includes any commercial, trade,
or profit interest. Requesters must be
given an opportunity to provide ex-
planatory information regarding this
consideration.

(ii) If there is an identified commer-
cial interest, the component must de-
termine whether that is the primary
interest furthered by the request. A
waiver or reduction of fees is justified
when the requirements of §1401.15(a)
are satisfied and any commercial inter-
est is mnot the primary interest
furthered by the request. ONDCP ordi-
narily will presume that when a news
media requester has satisfied the re-
quirements of §1401.15(a), the request is
not primarily in the commercial inter-
est of the requester. Disclosure to data
brokers or others who merely compile
and market government information
for direct economic return will not be
presumed to primarily serve the public
interest.

(c) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(d) Requests for a waiver or reduction
of fees should be made when the re-
quest is first submitted to ONDCP and
should address the criteria referenced
above. A requester may submit a fee
waiver request at a later time so long
as the underlying record request is
pending or on administrative appeal.
When a requester who has committed
to pay fees subsequently asks for a
waiver of those fees and that waiver is
denied, the requester shall be required
to pay any costs incurred up to the
date the fee waiver request was re-
ceived.

§1401.18

§1401.16 Aggregation of requests.

When ONDCP reasonably believes
that a requester or a group of request-
ers acting in concert is attempting to
divide a single request into a series of
requests for the purpose of avoiding
fees, the Agency may aggregate those
requests and charge accordingly. The
Agency may presume that multiple re-
quests of this type made within a 30-
day period have been made in order to
avoid fees. For requests separated by a
longer period, ONDCP will aggregate
them only where there is a reasonable
basis for determining that aggregation
is warranted in view of all the cir-
cumstances involved. Multiple requests
involving unrelated matters cannot be
aggregated.

§1401.17 Markings on released docu-
ments.

When requested records contain mat-
ters that are exempted under 5 U.S.C.
562(b), but such exempted matters can
be reasonably segregated from the re-
mainder of the records, the records
shall be disclosed by ONDCP with the
necessary redactions. If records are dis-
closed in part, ONDCP will mark them
to show the amount and location of in-
formation redacted and the exemp-
tion(s) under which the redactions were
made unless doing so would harm an
interest protected by an applicable ex-
emption.

§1401.18 Confidential commercial in-
formation.

(a) Definitions. As used in this sec-
tion:

Confidential commercial information
means commercial or financial infor-
mation obtained by ONDCP from a sub-
mitter that may be protected from dis-
closure under Exemption 4 of the FOIA,
5 U.S.C. 552(b)(4).

Submitter means any person or entity,
including a corporation, State, or for-
eign government, but not including an-
other Federal Government entity, that
provides confidential commercial infor-
mation, either directly or indirectly to
the Federal Government.

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must
use good faith efforts to designate by
appropriate markings, at the time of
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submission, any portion of its submis-
sion that it considers to be protected
from disclosure under Exemption 4.
These designations expire 10 years
after the date of the submission unless
the submitter requests and provides
justification for a longer designation
period.

(c) When notice to submitters is re-
quired. (1) ONDCP must promptly pro-
vide written notice to the submitter of
confidential commercial information
whenever records containing such in-
formation are requested under the
FOIA if ONDCP determines that it may
be required to disclose the records, pro-
vided:

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under Ex-
emption 4; or

(ii) ONDCP has a reason to believe
that the requested information may be
protected from disclosure under Ex-
emption 4, but has not yet determined
whether the information is protected
from disclosure.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, ONDCP may post or publish a
notice in a place or manner reasonably
likely to inform the submitters of the
proposed disclosure, instead of sending
individual notifications.

(d) Exceptions to submitter motice re-
quirements. The notice requirements of
this section do not apply if:

(1) ONDCP determines that the infor-
mation is exempt under the FOIA, and
therefore will not be disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In
such case, ONDCP must give the sub-
mitter written notice of any final deci-
sion to disclose the information within
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a reasonable number of days prior to a
specified disclosure date.

(e) Opportunity to object to disclosure.
(1) ONDCP must specify a reasonable
time period within which the submitter
must respond to the notice referenced
above.

(2) If a submitter has any objections
to disclosure, it should provide ONDCP
a detailed written statement that
specifies all grounds for withholding
the particular information under any
exemption of the FOIA. In order to rely
on Exemption 4 as the basis for non-
disclosure, the submitter must explain
why the information constitutes a
trade secret or commercial or financial
information that is confidential.

(3) A submitter who fails to respond
within the time period specified in the
notice will be considered to have no ob-
jection to disclosure of the informa-
tion. ONDCP is not required to con-
sider any information received after
the date of any disclosure decision.
Any information provided by a sub-
mitter under this subpart may itself be
subject to disclosure under the FOIA.

(f) Analysis of objections. ONDCP must
consider a submitter’s objections and
specific grounds for nondisclosure in
deciding whether to disclose the re-
quested information.

(g) Notice of intent to disclose. When-
ever ONDCP decides to disclose infor-
mation over the objection of a sub-
mitter, ONDCP must provide the sub-
mitter written notice, which must in-
clude:

(1) A statement of the reasons why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the information
to be disclosed or copies of the records
as ONDCP intends to release them; and

(3) A specified disclosure date, which
must be a reasonable time after the no-
tice.

(h) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, ONDCP must
promptly notify the submitter.

(i) Requester mnotification. ONDCP
must notify the requester whenever it
provides the submitter with notice and
an opportunity to object to disclosure;
whenever it notifies the submitter of
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its intent to disclose the requested in-
formation; and whenever a submitter
files a lawsuit to prevent the disclosure
of the information.

(j) No right or benefit. The require-
ments of this section such as notifica-
tion do not create any right or benefit,
substantive or procedural, enforceable
at law or in equity by a party against
the United States, its agencies, its offi-
cers, Or any person.

Subpart B—Privacy Act Policies
and Procedures

§1401.19 Definitions.

For purposes of this subpart:

Access means making a record avail-
able to a subject individual.

Amendment means any correction, ad-
dition to or deletion of information in
a record.

Individual means a natural person
who either is a citizen of the United
States or an alien lawfully admitted to
the United States for permanent resi-
dence.

Maintain includes the term ‘‘main-
tain’’, collect, use, or disseminate.

Privacy Act Office means the ONDCP
officials who are authorized to respond
to requests and to process requests for
amendment of records ONDCP main-
tains under the Privacy Act.

Record means any item, collection or
grouping of information about an indi-
vidual that ONDCP maintains within a
system of records and contains the in-
dividual’s name or the identifying
number, symbol or other identifying
particular assigned to the individual,
such as a finger or voice print or photo-
graph.

System of records means a group of
records ONDCP maintains or controls
from which information is retrieved by
the name of an individual or by some
identifying number, symbol or other
identifying particular assigned to the
individual.

§1401.20 Purpose and scope.

This subpart implements the Privacy
Act, 5 U.S.C. 552a, a Federal law that
requires Federal agencies to protect
private information about individuals
that the agencies collect or maintain.
It establishes ONDCP’s rules for access
to records in systems of records we

§1401.21

maintain that are retrieved by an indi-
vidual’s name or another personal iden-
tifier. It describes the procedures by
which individuals may request access
to records, request amendment or cor-
rection of those records, and request an
accounting of disclosures of those
records by ONDCP. Whenever it is ap-
propriate to do so, ONDCP automati-
cally processes a Privacy Act request
for access to records under both the
Privacy Act and the FOIA, following
the rules contained in this part.
ONDCP processes a request under both
the Privacy Act and the FOIA so you
will receive the maximum amount of
information available to you by law.

§1401.21 How do I make a Privacy Act
request?

(a) In general. You can make a Pri-
vacy Act request for records about
yourself. You also can make a request
on behalf of another individual as the
parent or legal guardian of a minor, or
as the legal guardian of someone deter-
mined by a court to be incompetent.

(b) How do I make a request? (1) Where
do I send my written request? To make a
request for access to a record, you
should write directly to our Office of
General Counsel. Heightened security
delays mail delivery. To avoid mail de-
livery delays, we strongly suggest that
you email your request to
foia@ondcp.eop.gov. Our mailing ad-
dress is: SSDMD/RDS; ONDCP Office of
General Counsel; Joint Base Anacostia-
Bolling (JBAB); Bldg. 410/Door 123; 250
Murray Lane SW, Washington, DC
20509. To make sure that the Office of
General Counsel receives your request
without delay, you should include the
notation ‘“‘Privacy Act Request’ in the
subject line of your email or on the
front of your envelope and also at the
beginning of your request.

(2) Security concerns. To protect our
computer systems, we reserve the right
not to open attachments to emailed re-
quests. We request that you include
your request within the body of the
email.

(c) What should my request include?
You must describe the record that you
seek in enough detail to enable ONDCP
to locate the system of records con-
taining the record with a reasonable
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amount of effort. Include specific infor-
mation about each record sought, such
as the time period in which you believe
it was compiled, the name or identi-
fying number of each system of records
in which you believe it is kept, and the
date, title or name, author, recipient,
or subject matter of the record. As a
general rule, the more specific you are
about the record that you seek, the
more likely we will be able to locate it
in response to your request.

(d) How do I request amendment of a
record? If you are requesting an amend-
ment of an ONDCP record, you must
identify each particular record in ques-
tion and the system of records in which
the record is located, describe the
amendment that you seek, and state
why you believe that the record is not
accurate, relevant, timely or complete.
You may submit any documentation
that you think would be helpful, in-
cluding an annotated copy of the
record.

(e) How do I request an accounting of
record disclosures? If you are requesting
an accounting of disclosures made by
ONDCP to another person, organiza-
tion or Federal agency, you must iden-
tify each system of records in question.
An accounting generally includes the
date, nature and purpose of each disclo-
sure, as well as the name and address
of the person, organization, or Federal
agency to which the disclosure was
made.

(f) Verification of identity. When mak-
ing a Privacy Act request, you must
verify your identity in accordance with
these procedures to protect your pri-
vacy or the privacy of the individual on
whose behalf you are acting. If you
make a Privacy Act request and you do
not follow these identity verification
procedures, ONDCP cannot process
your request.

(1) How do I verify my own identity?
You must include in your request your
full name, citizenship status, current
address, and date and place of birth. We
may request additional information to
verify your identity. To verify your
own identity, you must provide an
unsworn declaration under 28 U.S.C.
1746, a law that permits statements to
be made under penalty of perjury. To
fulfill this requirement, you must in-
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clude the following statement just be-
fore the signature on your request:

I declare under penalty of perjury that the
foregoing is true and correct. Executed on
[date].

(2) How do I verify parentage or guard-
ianship? If you make a request as the
parent or legal guardian of a minor, or
as the legal guardian of someone deter-
mined by a court to be incompetent,
for access to records or information
about that individual, you must estab-
lish:

(i) The identity of the individual who
is the subject of the record, by stating
the individual’s name, citizenship sta-
tus, current address, and date and
place of birth;

(ii) Your own identity, as required in
paragraph (f)(1) of this section;

(iii) That you are the parent or legal
guardian of the individual, which you
may prove by providing a copy of the
individual’s birth certificate showing
your parentage or a court order estab-
lishing your guardianship; and

(iv) That you are acting on behalf of
the individual in making the request.

§1401.22 How will ONDCP respond to
my Privacy Act request?

(a) When will we respond to your re-
quest? We will search to determine if
the requested records exist in a system
of records ONDCP owns or controls.
The Office of General Counsel will re-
spond to you in writing within 20 days
after we receive your request and/or
within ten working days after we re-
ceive your request for an amendment,
if it meets the requirements of this
subpart. We may extend the response
time in unusual circumstances, such as
the need to consult with another agen-
cy about a record or to retrieve a
record that is in storage.

(b) What will our response include? (1)
Our written response will include our
determination whether to grant or
deny your request in whole or in part,
a brief explanation of the reasons for
the determination, and the amount of
the fee charged, if any, under §1401.24.
If you requested access to records, we
will make the records, if any, available
to you. If you requested amendment of
a record, the response will describe any
amendments made and advise you of
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your right to obtain a copy of the
amended record.

(2) We will also notify the individual
who is subject to the record in writing,
if, based on your request, any system
of records contains a record pertaining
to him or her.

(3) If ONDCP makes an adverse deter-
mination with respect to your request,
our written response will identify the
name and address of the person respon-
sible for the adverse determination,
that the adverse determination is not a
final agency action, and describe the
procedures by which you may appeal
the adverse determination under
§1401.23.

(4) An adverse determination is a re-
sponse to a Privacy Act request that:

(i) Withholds any requested record in
whole or in part;

(ii) Denies a request to amend a
record in whole or in part;

(iii) Declines to provide an account-
ing of disclosures;

(iv) Advises that a requested record
does not exist or cannot be located;

(v) Finds that what you requested is
not a record subject to the Privacy
Act; or

(vi) Advises on any disputed fee mat-
ter.

§1401.23 What can I do if I am dissat-
isfied with ONDCP’s response to my
Privacy Act request?

(a) What can I appeal? You can appeal
any adverse determination in writing
to our Director or designee within 90
calendar days after the date of our re-
sponse. We provide a list of adverse de-
terminations in §1401.22(b)(3).

(b) How do I make an appeal? (1) What
should I include? You may appeal by
submitting a written statement giving
the reasons why you believe the Direc-
tor or designee should overturn the ad-
verse determination. Your written ap-
peal may include as much or as little
related information as you wish to pro-
vide, as long as it clearly identifies the
determination (including the request
number, if known) that you are appeal-
ing.

(2) Where do I send my appeal? You
should mark both your letter and the
envelope, or the subject of your email,
“Privacy Act Appeal.” To avoid mail
delivery delays caused by heightened

§1401.23

security, we strongly suggest that you
email any appeal to foia@ondcp.eop.gov.
Our mailing address is: SSDMD/RDS;
ONDCP Office of General Counsel;
Joint Base Anacostia-Bolling (JBAB);
Bldg. 410/Door 123; 250 Murray Lane
SW, Washington, DC 20509.

(c) Who will decide your appeal? (1)
The Director or designee will act on all
appeals under this section.

(2) We ordinarily will not adjudicate
an appeal if the request becomes a mat-
ter of litigation.

(3) On receipt of any appeal involving
classified information, the Director or
designee must take appropriate action
to ensure compliance with applicable
classification rules.

(d) When will we respond to your ap-
peal? The Director or designee will no-
tify you of its appeal decision in writ-
ing within 30 days from the date it re-
ceives an appeal that meets the re-
quirements of paragraph (b) of this sec-
tion. We may extend the response time
in unusual circumstances, such as the
need to consult with another agency
about a record or to retrieve a record
shipped offsite for storage.

(e) What will our response include? The
written response will include the Direc-
tor or designee’s determination wheth-
er to grant or deny your appeal in
whole or in part, a brief explanation of
the reasons for the determination, and
information about the Privacy Act pro-
visions for court review of the deter-
mination.

(1) Appeals concerning access to
records. If your appeal concerns a re-
quest for access to records and the ap-
peal is granted in whole or in part, we
will make the records, if any, available
to you.

(2) Appeals concerning amendments. If
your appeal concerns amendment of a
record, the response will describe any
amendment made and advise you of
your right to obtain a copy of the
amended record. We will notify all per-
sons, organizations or Federal agencies
to which we previously disclosed the
record, if an accounting of that disclo-
sure was made, that the record has
been amended. Whenever the record is
subsequently disclosed, the record will
be disclosed as amended. If our re-
sponse denies your request for an
amendment to a record, we will advise
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you of your right to file a statement of
disagreement under paragraph (f) of
this section.

(f) Statements of disagreement—(1)
What is a statement of disagreement? A
statement of disagreement is a concise
written statement in which you clearly
identify each part of any record that
you dispute and explain your reason(s)
for disagreeing with our denial in
whole or in part of your appeal request-
ing amendment.

(2) How do I file a statement of dis-
agreement? You should mark both your
letter and the envelope, or the subject
of your email, ‘“‘Privacy Act Statement
of Disagreement.”” To avoid mail deliv-
ery delays caused by heightened secu-
rity, we strongly suggest that you
email a statement of disagreement to
foia@ondcp.eop.gov. Our mailing ad-
dress is: SSDMD/RDS; ONDCP Office of
General Counsel; Joint Base Anacostia-
Bolling (JBAB); Bldg. 410/Door 123; 250
Murray Lane SW, Washington, DC
20509.

(3) What will we do with your statement
of disagreement? We shall clearly note
any portion of the record that is dis-
puted and provide copies of the state-
ment and, if we deem appropriate, cop-
ies of our statement that denied your
request for an appeal for amendment,
to persons or other agencies to whom
the disputed record has been disclosed.

(g) When appeal is required. Under this
section, you generally first must sub-
mit a timely administrative appeal, be-
fore seeking review of an adverse deter-
mination or denial request by a court.

§1401.24 What does it cost to get
records under the Privacy Act?

(a) Agreement to pay fees. Your re-
quest is an agreement to pay fees. We
consider your Privacy Act request as
your agreement to pay all applicable
fees unless you specify a limit on the
amount of fees you agree to pay. We
will not exceed the specified limit
without your written agreement.

(b) How do we calculate fees? We will
charge a fee for duplication of a record
under the Privacy Act in the same way
we charge for duplication of records
under the FOIA in §1401.11(c). There
are no fees to search for or review
records requested under the Privacy
Act.
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PART 1402—MANDATORY
DECLASSIFICATION REVIEW

Sec.

1402.1 Purpose.

1402.2 Responsibility.

1402.3 Information in the
ONDCP.

1402.4 Information classified by another
agency.

1402.5 Appeal procedure.

1402.6 Fees.

1402.7 Suggestions and complaints.

AUTHORITY: Section 3.4, E.O. 12356 (3 CFR,
1982 Comp., p. 166), and Information Security
Oversight Office Directive No. 1 (32 CFR
2001.32).

SOURCE: 57 FR 55089, Nov. 24, 1992, unless
otherwise noted.

custody of

§1402.1 Purpose.

Other government agencies, U.S. citi-
zens or permanent resident aliens may
request that classified information in
files of the Office of National Drug
Control Policy (ONDCP) be reviewed
for possible declassification and re-
lease. This part prescribes the proce-
dures for such review and subsequent
release or denial.

§1402.2 Responsibility.

All requests for the mandatory de-
classification review of classified infor-
mation in ONDCP files should be ad-
dressed to the Security Officer, Office
of National Drug Control Policy, Exec-
utive Office of the President, Wash-
ington, DC 20500, who will acknowledge
receipt of the request. When a request
does not reasonably describe the infor-
mation sought, the requester shall be
notified that unless additional infor-
mation is provided, or the scope of the
request is narrowed, no further action
will be taken.

§1402.3 Information in the custody of
ONDCP.

Information contained in ONDCP
files and under the exclusive declas-
sification jurisdiction of ONDCP will
be reviewed by the Director of the Of-
fice of Planning, Budget, and Adminis-
tration of ONDCP and/or the office of
primary interest to determine whether,
under the declassification provisions of
section 3.1 of Executive Order 12356 (3
CFR, 1982 Comp., p. 166), the requested
information may be declassified. If the
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