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telephone conference call. If the hear-
ing is conducted via telephone con-
ference call the parties and their rep-
resentatives must have the option to
participate in person or via telephone.

(3) Where the ALJ is unable, for any
reason, to conduct a telephonic hearing
under paragraph (e)(2) of this section,
the ALJ must confer with the parties
on how to proceed.

(f) Upon deciding to hold a hearing,
the ALJ must notify all involved par-
ties of the date, time, and place of the
hearing.

(g) The parties to the hearing must
be afforded the opportunity to present,
examine, and cross-examine witnesses.
The ALJ may elicit testimony from
witnesses, but may not act as advocate
for any party. The ALJ has the author-
ity to issue subpoenas.

(h) The ALJ must receive, and make
part of the record, documentary evi-
dence offered by any party and accept-
ed at the hearing, provided that copies
of such evidence is provided to the
other parties to the proceeding prior to
the hearing at the time required by the
ALJ.

(i) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination must be applied where reason-
ably necessary by the ALJ conducting
the hearing. The ALJ may exclude ir-
relevant, immaterial, or unduly repeti-
tious evidence.

(j) The case record, or any portion
thereof, must be available for inspec-
tion and copying by any party to the
hearing at, prior to, or subsequent to
the hearing upon request. Special pro-
cedures may be used for disclosure of
medical and psychological records such
as disclosure to a physician designated
by the individual concerned.

(k) The ALJ must, if feasible, encour-
age resolution of the dispute by concil-
iation at any time prior to the conclu-
sion of the hearing.

§658.425 Decision of Department of
Labor Administrative Law Judge.
(a) The ALJ may:
(1) Rule that he/she lacks jurisdiction
over the case;
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(2) Rule that the appeal has been
withdrawn, with the written consent of
all parties;

(3) Rule that reasonable cause exists
to believe that the appeal has been
abandoned; or

(4) Render such other rulings as are
appropriate to the issues in question.
However, the ALJ does not have juris-
diction to consider the validity or con-
stitutionality of the ES regulations or
of the Federal statutes under which
they are promulgated.

(b) Based on the entire record, in-
cluding any legal briefs, the record be-
fore the State agency, the investiga-
tion (if any) and determination of the
Regional Administrator, and evidence
provided at the hearing, the ALJ must
prepare a written decision. The ALJ
must send a copy of the decision stat-
ing the findings of fact and conclusions
of law to the parties to the hearing, in-
cluding the State agency, the Regional
Administrator, the OWI Administrator,
and the Solicitor, and to entities filing
amicus briefs (if any).

(c) The decision of the ALJ serves as
the final decision of the Secretary.

§658.426 Complaints against the
United States Employment Service.

(a) Complaints alleging that an ETA
regional office or the National Office
has violated ES regulations must be
mailed to the Assistant Secretary for
Employment and Training, U.S. De-
partment of Labor, Washington, DC
20210. Such complaints must include:

(1) A specific allegation of the viola-
tion;

(2) The date of the incident;

(3) Location of the incident;

(4) The individual alleged to have
committed the violation; and

(56) Any other relevant information
available to the complainant.

(b) The Assistant Secretary or the
Regional Administrator as designated
must make a determination and re-
spond to the complainant after inves-
tigation of the complaint.
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