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§ 655.61 Administrative review. 

(a) Request for review. Where author-
ized in this subpart, employers may re-
quest an administrative review before 
the BALCA of a determination by the 
CO. In such cases, the request for re-
view: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who issued the determination, within 
10 business days from the date of deter-
mination; 

(2) Must clearly identify the par-
ticular determination for which review 
is sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the CO’s 
determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO before the date the 
CO’s determination was issued. 

(b) Appeal file. Upon the receipt of a 
request for review, the CO will, within 
7 business days, assemble and submit 
the Appeal File using means to ensure 
same day or next day delivery, to the 
BALCA, the employer, and the Asso-
ciate Solicitor for Employment and 
Training Legal Services, Office of the 
Solicitor, U.S. Department of Labor. 

(c) Briefing schedule. Within 7 busi-
ness days of receipt of the Appeal File, 
the counsel for the CO may submit, 
using means to ensure same day or 
next day delivery, a brief in support of 
the CO’s decision. 

(d) Assignment. The Chief ALJ may 
designate a single member or a three 
member panel of the BALCA to con-
sider a particular case. 

(e) Review. The BALCA must review 
the CO’s determination only on the 
basis of the Appeal File, the request for 
review, and any legal briefs submitted 
and must: 

(1) Affirm the CO’s determination; or 
(2) Reverse or modify the CO’s deter-

mination; or 
(3) Remand to the CO for further ac-

tion. 
(f) Decision. The BALCA should no-

tify the employer, the CO, and counsel 
for the CO of its decision within 7 busi-
ness days of the submission of the CO’s 
brief or 10 business days after receipt of 
the Appeal File, whichever is later, 

using means to ensure same day or 
next day delivery. 

§ 655.62 Withdrawal of an Application 
for Temporary Employment Certifi-
cation. 

Employers may withdraw an Applica-
tion for Temporary Employment Certifi-
cation after it has been accepted and 
before it is adjudicated. The employer 
must request such withdrawal in writ-
ing. 

§ 655.63 Public disclosure. 
The Department of Labor will main-

tain an electronic file accessible to the 
public with information on all employ-
ers applying for temporary non-
agricultural labor certifications. The 
database will include such information 
as the number of workers requested, 
the date filed, the date decided, and the 
final disposition. 

§ 655.64 Special application filing and 
eligibility provisions for Fiscal Year 
2022 under the January 28, 2022 
supplemental cap increase. 

(a) An employer filing a petition with 
USCIS under 8 CFR 214.2(h)(6)(xi) to re-
quest H–2B workers with FY 2022 em-
ployment start dates on or before 
March 31, 2022, must meet the following 
requirements: 

(1) The employer must attest on the 
Form ETA–9142–B–CAA–5 that its busi-
ness is suffering irreparable harm or 
will suffer impending irreparable harm 
(that is, permanent and severe finan-
cial loss) without the ability to employ 
all of the H–2B workers requested on 
the petition filed pursuant to 8 CFR 
214.2(h)(6)(xi). Additionally, the em-
ployer must attest that it will provide 
documentary evidence of the applicable 
irreparable harm to DHS or DOL upon 
request. 

(2) The employer must attest on 
Form ETA–9142–B–CAA–5 that each of 
the workers requested and/or in-
structed to apply for a visa, whether 
named or unnamed, on a petition filed 
pursuant to 8 CFR 214.2(h)(6)(xi), have 
been issued an H–2B visa or otherwise 
granted H–2B status during one of the 
last three (3) fiscal years (fiscal year 
2019, 2020, or 2021), unless the H–2B 
worker is a national of Guatemala, El 
Salvador, Honduras, or Haiti and is 
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counted towards the 6,500 cap described 
in 8 CFR 214.2(h)(6)(xi)(A)(2). 

(3) The employer must attest on 
Form ETA–9142–B–CAA–5 that the em-
ployer will comply with all the assur-
ances, obligations, and conditions of 
employment set forth on its approved 
Application for Temporary Employment 
Certification. 

(4) The employer must attest on 
Form ETA–9142–B–CAA–5 that it will 
comply with all Federal, State, and 
local employment-related laws and reg-
ulations, including, where applicable, 
health and safety laws and laws related 
to COVID–19 worker protections; any 
right to time off or paid time off for 
COVID–19 vaccination, or to reimburse-
ment for travel to and from the nearest 
available vaccination site; and that the 
employer will notify any H–2B workers 
approved under the supplemental cap 
in 8 CFR 214.2(h)(6)(xi)(A)(1) and (2), in 
a language understood by the worker 
as necessary or reasonable, that all 
persons in the United States, including 
nonimmigrants, have equal access to 
COVID–19 vaccines and vaccine dis-
tribution sites. 

(5) An employer that submits Form 
ETA–9142B–CAA–5 and the I–129 peti-
tion 45 or more days after the certified 
start date of work, as shown on its ap-
proved Application for Temporary Em-
ployment, must conduct additional re-
cruitment of U.S. workers as follows: 

(i) Not later than the next business 
day after submitting the I–129 petition 
for H–2B worker(s), the employer must 
place a new job order for the job oppor-
tunity with the State Workforce Agen-
cy (SWA), serving the area of intended 
employment. The employer must fol-
low all applicable SWA instructions for 
posting job orders, inform the SWA 
that the job order is being placed in 
connection with a previously certified 
Application for Temporary Employment 
Certification for H–2B workers by pro-
viding the unique temporary labor cer-
tification (TLC) identification number, 
and receive applications in all forms 
allowed by the SWA, including online 
applications (sometimes known as 
‘‘self-referrals’’). The job order must 
contain the job assurances and con-
tents set forth in § 655.18 for recruit-
ment of U.S. workers at the place of 

employment, and remain posted for at 
least 15 calendar days; 

(ii) During the period of time the 
SWA is actively circulating the job 
order described in paragraph (a)(5)(i) of 
this section for intrastate clearance, 
the employer must contact, by email 
or other available electronic means, 
the nearest comprehensive American 
Job Center (AJC) serving the area of 
intended employment where work will 
commence, request staff assistance ad-
vertising and recruiting qualified U.S. 
workers for the job opportunity, and 
provide the unique identification num-
ber associated with the job order 
placed with the SWA or, if unavailable, 
a copy of the job order. If a comprehen-
sive AJC is not available, the employer 
must contact the nearest affiliate AJC 
serving the area of intended employ-
ment where work will commence to 
satisfy the requirements of this para-
graph (a)(5)(ii); 

(iii) During the period of time the 
SWA is actively circulating the job 
order described in paragraph (a)(5)(i) of 
this section for intrastate clearance, 
the employer must contact (by mail or 
other effective means) its former U.S. 
workers, including those who have 
been furloughed or laid off, during the 
period beginning January 1, 2020, until 
the date the I–129 petition required 
under 8 CFR 214.2(h)(6)(xi) is submitted, 
who were employed by the employer in 
the occupation at the place of employ-
ment (except those who were dismissed 
for cause or who abandoned the work-
site), disclose the terms of the job 
order, and solicit their return to the 
job. The contact and disclosures re-
quired by this paragraph (a)(5)(iii) 
must be provided in a language under-
stood by the worker, as necessary or 
reasonable; 

(iv) During the period of time the 
SWA is actively circulating the job 
order described in paragraph (a)(5)(i) of 
this section for intrastate clearance, 
the employer must engage in the re-
cruitment of U.S. workers as provided 
in § 655.45(a) and (b). The contact and 
disclosures required by this paragraph 
(a)(5)(iv) must be provided in a lan-
guage understood by the worker, as 
necessary or reasonable; and 

(v) The employer must hire any 
qualified U.S. worker who applies or is 
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referred for the job opportunity until 
the date on which the last H–2B worker 
departs for the place of employment, or 
30 days after the last date on which the 
SWA job order is posted, whichever is 
later. Consistent with § 655.40(a), appli-
cants can be rejected only for lawful 
job-related reasons. 

(6) The employer must attest on 
Form ETA–9142–B–CAA–5 that it will 
fully cooperate with any audit, inves-
tigation, compliance review, evalua-
tion, verification, or inspection con-
ducted by DOL, including an on-site in-
spection of the employer’s facilities, 
interview of the employer’s employees 
and any other individuals possessing 
pertinent information, and review of 
the employer’s records related to the 
compliance with applicable laws and 
regulations, including but not limited 
to evidence pertaining to or supporting 
the eligibility criteria for the FY 2022 
supplemental allocations outlined in 
this paragraph (a) and § 655.69(a), as a 
condition for the approval of the H–2B 
petition. Pursuant to this subpart and 
29 CFR 503.25, the employer will not 
impede, interfere, or refuse to cooper-
ate with an employee of the Secretary 
who is exercising or attempting to ex-
ercise DOL’s audit or investigative au-
thority. 

(b) This section expires on October 1, 
2022. 

(c) The requirements under para-
graph (a) of this section are intended to 
be non-severable from the remainder of 
this section; in the event that para-
graph (a)(1), (2), (3), (4), or (5) of this 
section is enjoined or held to be invalid 
by any court of competent jurisdiction, 
the remainder of this section is also in-
tended to be enjoined or held to be in-
valid in such jurisdiction, without prej-
udice to workers already present in the 
United States under this part, as con-
sistent with law. 

[87 FR 4761, Jan. 28, 2022] 

EFFECTIVE DATE NOTE: At 87 FR 4761, Jan. 
28, 2022, § 655.64 was added, effective Jan. 28, 
2022, until Sept. 30, 2022. 

§ 655.67 Special document retention 
provisions for Fiscal Years 2019 
through 2022 under the Consoli-
dated Appropriations Act, 2019. 

(a) An employer who files a petition 
with USCIS to employ H–2B workers in 

fiscal year 2019 under authority of the 
temporary increase in the numerical 
limitation under section 105 of Division 
H, Public Law 116–6 must maintain for 
a period of 3 years from the date of cer-
tification, consistent with § 655.56 and 
29 CFR 503.17, the following: 

(1) A copy of the attestation filed 
pursuant to regulations governing that 
temporary increase; 

(2) Evidence establishing that em-
ployer’s business is likely to suffer ir-
reparable harm (that is, permanent and 
severe financial loss), if it cannot em-
ploy H–2B nonimmigrant workers in 
fiscal year 2019; and 

(3) Documentary evidence estab-
lishing that each of the workers the 
employer requested and/or instructed 
to apply for a visa, whether named or 
unnamed, had been issued an H–2B visa 
or otherwise granted H–2B status dur-
ing one of the last three (3) fiscal years 
(Fiscal Years 2016, 2017 or 2018), as at-
tested to pursuant to 8 CFR 
214.2(h)(6)(x). 

(4) If applicable, evidence of addi-
tional recruitment and a recruitment 
report that meets the requirements set 
forth in § 655.48(a)(1), (2), and (7). 

DOL or DHS may inspect these docu-
ments upon request. 

(b) This section expires on October 1, 
2022. 

EFFECTIVE DATE NOTE: At 84 FR 20021, May 
8, 2019, § 655.67 was added, effective May 8, 
2019, through Sept. 30, 2022. 

§ 655.68 Special document retention 
provisions for Fiscal Years 2021 
through 2024 under the Consoli-
dated Appropriations Act, 2021. 

(a) An employer who files a petition 
with USCIS to employ H–2B workers in 
fiscal year 2021 under authority of the 
temporary increase in the numerical 
limitation under section 105 of Division 
O, Public Law 116–260 must maintain 
for a period of three (3) years from the 
date of certification, consistent with 20 
CFR 655.56 and 29 CFR 503.17, the fol-
lowing: 

(1) A copy of the attestation filed 
pursuant to the regulations in 8 CFR 
214.2 governing that temporary in-
crease; 
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