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the certified Application for Temporary
Employment Certification must apply di-
rectly to DHS for approval. If granted,
the Application for Temporary Employ-
ment Certification will be deemed ex-
tended for such period as is approved
by DHS.

(b) Long-term extension. Employers
seeking extensions of more than 2
weeks may apply to the CO. Such re-
quests must be related to weather con-
ditions or other factors beyond the
control of the employer (which may in-
clude unforeseen changes in market
conditions). Such requests must be sup-
ported in writing, with documentation
showing that the extension is needed
and that the need could not have been
reasonably foreseen by the employer.
The CO will notify the employer of the
decision in writing if time allows, or
will otherwise notify the employer of
the decision. The CO will not grant an
extension where the total work con-
tract period under that Application for
Temporary Employment Certification and
extensions would last longer than 1
year, except in extraordinary cir-
cumstances. The employer may appeal
a denial of a request for an extension
by following the procedures in §655.171.

(c) Disclosure. The employer must
provide to the workers a copy of any
approved extension in accordance with
§655.122(q), as soon as practicable.

§655.171 Appeals.

(a) Request for review. Where author-
ized in this subpart, an employer seek-
ing review of a decision of the CO must
request an administrative review or de
novo hearing before an ALJ of that de-
cision to exhaust its administrative
remedies. In such cases, the request for
review:

1) Except as provided in
§655.181(b)(3), must be received by the
Chief ALJ, and the CO who issued the
decision, within 10 business days from
the date of the CO’s decision;

(2) Must clearly identify the par-
ticular decision for which review is
sought;

(3) Must include a copy of the CO’s
decision;

(4) Must clearly state whether the
employer is seeking administrative re-
view or a de novo hearing. If the re-
quest does not clearly state the em-

§655.171

ployer is seeking a de novo hearing,
then the employer waives its right to a
hearing, and the case will proceed as a
request for administrative review;

(6) Must set forth the particular
grounds for the request, including the
specific factual issues the requesting
party alleges needs to be examined in
connection with the CO’s decision in
question;

(6) May contain any legal argument
that the employer believes will rebut
the basis of the CO’s action, including
any briefing the employer wishes to
submit where the request is for admin-
istrative review;

(7) May contain only such evidence as
was actually before the CO at the time
of the CO’s decision, where the request
is for administrative review; and

(8) May contain new evidence for the
ALJ’s consideration, where the request
is for a de novo hearing, provided that
the new evidence is introduced at the
hearing.

(b) Administrative file. After the re-
ceipt of the request for review, the CO
will send a copy of the OFLC adminis-
trative file to the Chief ALJ, the em-
ployer, the employer’s attorney or
agent (if applicable), and the Associate
Solicitor for Employment and Training
Legal Services, Office of the Solicitor,
U.S. DOL (counsel), as soon as prac-
ticable by means normally assuring
next-day delivery.

(c) Assignment. The Chief ALJ will
immediately assign an ALJ to consider
the particular case, which may be a
single member or a three-member
panel of the BALCA.

(d) Administrative review—(1) Briefing
schedule. If the employer wishes to sub-
mit a brief on appeal, it must do so as
part of its request for review. Within 7
business days of receipt of the OFLC
administrative file, the counsel for the
CO may submit a brief in support of
the CO’s decision and, if applicable, in
response to the employer’s brief.

(2) Standard of review. The ALJ must
uphold the CO’s decision unless shown
by the employer to be arbitrary, capri-
cious, an abuse of discretion, or other-
wise not in accordance with the law.

(3) Scope of review. The ALJ will con-
sider the documents in the OFLC ad-
ministrative file that were before the
CO at the time of the CO’s decision and
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§655.172

any written submissions from the par-
ties or amici curiae that do not contain
new evidence. The ALJ may not con-
sider evidence not before the CO at the
time of the CO’s decision, even if such
evidence is in the administrative file.
After due consideration, the ALJ will
affirm, reverse, or modify the CO’s de-
cision, or remand to the CO for further
action, except in cases over which the
Secretary has assumed jurisdiction
pursuant to 29 CFR 18.95.

(4) Decision. The decision of the ALJ
must specify the reasons for the action
taken and must be immediately pro-
vided to the employer, the employer’s
attorney or agent (if applicable), the
CO, and counsel for the CO within 7
business days of the submission of the
CO’s brief or 10 business days after re-
ceipt of the OFLC administrative file,
whichever is later, using means nor-
mally assuring next-day delivery.

(e) De movo hearing—(1) Conduct of
hearing. Where the employer has re-
quested a de novo hearing the proce-
dures in 29 CFR part 18 apply to such
hearings, except that:

(i) The appeal will not be considered
to be a complaint to which an answer
is required;

(ii) The ALJ will ensure that the
hearing is scheduled to take place
within 14 business days after the ALJ’s
receipt of the OFLC administrative
file, if the employer so requests, and
will allow for the introduction of new
evidence during the hearing as appro-
priate;

(iii) The ALJ may authorize dis-
covery and the filing of pre-hearing
motions, and so limit them to the
types and quantities which in the
ALJ’s discretion will contribute to a
fair hearing without unduly burdening
the parties;

(iv) The ALJ’s decision must be ren-
dered within 10 calendar days after the
hearing; and

(v) If the employer waives the right
to a hearing, such as by asking for a
decision on the record, or if the ALJ
determines there are no disputed mate-
rial facts to warrant a hearing, then
the standard and scope of review for
administrative review applies.

(2) Standard and scope of review. The
ALJ will review the evidence presented
during the hearing and the CO’s deci-
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sion de novo. The ALJ may determine
that there are no issues of material
fact, or only some issues of material
fact, for which there is a genuine dis-
pute, and may subsequently limit the
hearing to only issues of material fact
for which there is a genuine dispute. If
new evidence is submitted with a re-
quest for a de novo hearing, and the
ALJ subsequently determines that a
hearing is warranted, the new evidence
provided with the request must be in-
troduced at the hearing to be consid-
ered by the ALJ. After a de novo hear-
ing, the ALJ must affirm, reverse, or
modify the CO’s decision, or remand to
the CO for further action, except in
cases over which the Secretary has as-
sumed jurisdiction pursuant to 29 CFR
18.95.

(3) Decision. The decision of the ALJ
must specify the reasons for the action
taken and must be immediately pro-
vided to the employer, the employer’s
attorney or agent (if applicable), the
CO, and counsel for the CO by means
normally assuring next-day delivery.

§655.172 Post-certification
drawals.

(a) The employer may withdraw an
Application for Temporary Employment
Certification and the related job order
after the CO grants certification under
§6565.160. However, the employer is still
obligated to comply with the terms and
conditions of employment contained in
the Application for Temporary Employ-
ment Certification and job order with re-
spect to all workers recruited in con-
nection with that application and job
order.

(b) To request withdrawal, the em-
ployer must submit a request in writ-
ing to the NPC identifying the certifi-
cation and stating the reason(s) for the
withdrawal.

with-

§655.173 Setting meal charges; peti-
tion for higher meal charges.

(a) Meal charges. An employer may
charge workers up to $14.00 per day for
providing them with three meals. The
maximum charge allowed by this para-
graph (a) will be changed annually by
the same percentage as the 12-month
percentage change for the Consumer
Price Index for all Urban Consumers
for Food between December of the year
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