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ALJ by following the procedures set
forth in §655.171.

§655.143 Notice of acceptance.

(a) Notification timeline. When the CO
determines the Application for Tem-
porary Employment Certification and job
order meet the requirements set forth
in this subpart, the CO will notify the
employer within 7 calendar days of the
CO’s receipt of the Application for Tem-
porary Employment Certification. A copy
of the notice will be sent to the SWA
serving the area of intended employ-
ment.

(b) Notice content. The notice must:

(1) Authorize conditional access to
the interstate clearance system and di-
rect each SWA receiving a copy of the
job order to commence recruitment of
U.S. workers as specified in §655.150;

(2) Direct the employer to engage in
positive recruitment of U.S. workers
under §§655.153 and 655.154 and to sub-
mit a report of its positive recruitment
efforts meeting the requirements of
§6565.156. If the OFLC Administrator’s
annual determination of labor supply
States under §655.154 requires the em-
ployer to engage in a specific addi-
tional positive recruitment activity in
a labor supply State, the NOA will de-
scribe the precise nature of the addi-
tional positive recruitment required
and will specify the documentation or
other supporting evidence that must be
maintained by the employer as proof
that positive recruitment requirements
were met;

(3) State that positive recruitment is
in addition to and will occur during the
period of time that the job order is
being circulated by the SWA(s) for
interstate clearance under §655.150 and
will terminate on the date specified in
§655.158;

(4) State any other documentation or
assurances needed for the Application
for Temporary Employment Certification
to meet the requirements for certifi-
cation under this subpart;

(b) State that the CO will make a de-
termination either to grant or deny the
Application for Temporary Employment
Certification not later than 30 calendar
days before the first date of need, ex-
cept as provided for under §655.142 for
modified Applications for Temporary Em-
ployment Certification or when the Ap-

§655.145

plication for Temporary Employment Cer-
tification does not meet the require-
ments for certification but is expected
to before the first date of need; and

(6) Where appropriate to the job op-
portunity and area of intended employ-
ment, direct the SWA to provide writ-
ten notice of the job opportunity to or-
ganizations that provide employment
and training services to workers likely
to apply for the job and/or to place
written notice of the job opportunity
in other physical locations where such
workers are likely to gather.

§655.144 Electronic job registry.

(a) Location of and placement in the
electronic job registry. Upon acceptance
of the Application for Temporary Employ-
ment Certification under §655.143, the CO
will promptly place for public examina-
tion a copy of the job order on an elec-
tronic job registry maintained by the
Department, including any required
modifications approved by the CO, as
specified in §655.142.

(b) Length of posting on electronic job
registry. Unless otherwise provided, the
Department will keep the job order
posted on the electronic job registry in
active status until the end of the re-
cruitment period, as set forth in
§655.135(d).

§655.145 Amendments to Applications
for Temporary Employment Certifi-
cation.

(a) Increases in number of workers. The
Application for Temporary Employment
Certification may be amended at any
time before the CO’s certification de-
termination to increase the number of
workers requested in the initial Appli-
cation for Temporary Employment Certifi-
cation by not more than 20 percent (50
percent for employers requesting less
than 10 workers) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
by the CO only when the employer
demonstrates that the need for addi-
tional workers could not have been
foreseen, and the crops or commodities
will be in jeopardy prior to the expira-
tion of an additional recruitment pe-
riod. All requests for increasing the
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§655.150

number of workers must be made in
writing.

(b) Minor changes to the period of em-
ployment. The Application for Temporary
Employment Certification may be amend-
ed to make minor changes in the total
period of employment. Changes will
not be effective until submitted in
writing and approved by the CO. In
considering whether to approve the re-
quest, the CO will review the reason(s)
for the request, determine whether the
reason(s) are on the whole justified,
and take into account the effect any
change(s) would have on the adequacy
of the underlying test of the domestic
labor market for the job opportunity.
An employer must demonstrate that
the change to the period of employ-
ment could not have been foreseen, and
the crops or commodities will be in
jeopardy prior to the expiration of an
additional recruitment period. If the
request is for a delay in the first date
of need and is made after workers have
departed for the employer’s place of
employment, the CO may only approve
the change if the employer includes
with the request a written assurance
signed and dated by the employer that
all workers who are already traveling
to the place of employment will be pro-
vided housing and subsistence, without
cost to the workers, until work com-
mences. Upon acceptance of an amend-
ment, the CO will submit to the SWA
any necessary modification to the job
order.

POST-ACCEPTANCE REQUIREMENTS

§655.150 Interstate clearance of job
order.

(a) CO approves for interstate clear-
ance. The CO will promptly transmit a
copy of the approved job order for
interstate clearance, at minimum, to
all States listed in the job order as an-
ticipated place(s) of employment and
all other States designated by the
OFLC Administrator as States of tradi-
tional or expected labor supply for the
anticipated place(s) of employment
under §655.154(d).

(b) Duration of posting. Each of the
SWAs to which the CO transmits the
job order must keep the job order on
its active file until the end of the re-
cruitment period, as set forth in

20 CFR Ch. V (4-1-23)

§6565.135(d), and must refer each quali-
fied U.S. worker who applies (or on
whose behalf an application is made)
for the job opportunity.

§§655.151-655.152 [Reserved]

§655.153 Contact with former U.S.
workers.

The employer must contact, by mail
or other effective means, U.S. workers
employed by the employer in the occu-
pation at the place of employment dur-
ing the previous year and solicit their
return to the job. This contact must
occur during the period of time that
the job order is being circulated by the
SWA(s) for interstate clearance under
§655.150 and before the date specified in
§6565.1568. Documentation sufficient to
prove contact must be maintained in
the event of an audit or investigation.
An employer has no obligation to con-
tact U.S. workers it terminated for
cause or who abandoned employment
at any time during the previous year if
the employer provided timely notice to
the NPC of the termination or aban-
donment in the manner described in
§655.122(n).

§655.154 Additional positive recruit-
ment.

(a) Where to conduct additional positive
recruitment. In addition to the CO’s
posting of the job opportunity on an
electronic job registry in accordance
with §655.144, the employer must con-
duct positive recruitment as required
by the OFLC Administrator’s deter-
mination of traditional or expected
labor supply States, which is published
annually in accordance with paragraph
(d) of this section.

(b) Additional requirements should be
comparable to non-H-2A employers in the
area. The location(s) and method(s) of
the positive recruitment required of
the employer must be no less than the
normal recruitment efforts of non-H-
2A agricultural employers of com-
parable or smaller size in the area of
intended employment, taking into con-
sideration the kind and degree of re-
cruitment efforts which the employer
may make to obtain foreign workers.

(c) Nature of the additional positive re-
cruitment. The OFLC Administrator’s
labor supply State determination will
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