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amounts free and clear because the em-
ployee kicks back directly or indi-
rectly to the employer or to another 
person for the employer’s benefit the 
whole or part of the wage delivered to 
the employee. The principles applied in 
determining whether deductions are 
reasonable and payments are received 
free and clear, and the permissibility of 
deductions for payments to third per-
sons are explained in more detail in 29 
CFR part 531. 

(q) Disclosure of work contract. The 
employer must provide to an H–2A 
worker not later than the time at 
which the worker applies for the visa, 
or to a worker in corresponding em-
ployment not later than on the day 
work commences, a copy of the work 
contract between the employer and the 
worker in a language understood by 
the worker as necessary or reasonable. 
For an H–2A worker going from an H– 
2A employer to a subsequent H–2A em-
ployer, the copy must be provided not 
later than the time an offer of employ-
ment is made by the subsequent H–2A 
employer. For an H–2A worker that 
does not require a visa for entry, the 
copy must be provided not later than 
the time of an offer of employment. At 
a minimum, the work contract must 
contain all of the provisions required 
by this section. In the absence of a sep-
arate, written work contract entered 
into between the employer and the 
worker, the work contract at a min-
imum will be the terms of the job order 
and any obligations required under 8 
U.S.C. 1188, 29 CFR part 501, or this 
subpart. 

§ 655.123 [Reserved] 

§ 655.124 Withdrawal of a job order. 
(a) The employer may withdraw a job 

order if the employer no longer plans 
to file an Application for Temporary Em-
ployment Certification. However, the em-
ployer is still obligated to comply with 
the terms and conditions of employ-
ment contained in the job order with 
respect to all workers recruited in con-
nection with that job order. 

(b) To request withdrawal, the em-
ployer must submit a request in writ-
ing to the NPC identifying the job 
order and stating the reason(s) for the 
withdrawal. 

APPLICATION FOR TEMPORARY EMPLOY-
MENT CERTIFICATION FILING PROCE-
DURES 

§ 655.130 Application filing require-
ments. 

All employers who desire to hire H– 
2A foreign agricultural workers must 
apply for a certification from the Sec-
retary by filing an Application for Tem-
porary Employment Certification with 
the NPC designated by the OFLC Ad-
ministrator. This section provides the 
procedures employers must follow 
when filing. 

(a) What to file. An employer that de-
sires to apply for temporary agricul-
tural labor certification of one or more 
nonimmigrant workers must file a 
completed Application for Temporary 
Employment Certification, all supporting 
documentation and information re-
quired at the time of filing under 
§§ 655.131 through 655.135, and, unless a 
specific exemption applies, a copy of 
Form ETA–790/790A, submitted as set 
forth in § 655.121(a). The Application for 
Temporary Employment Certification 
must include a valid FEIN as well as a 
valid place of business (physical loca-
tion) in the United States and a means 
by which it may be contacted for em-
ployment. 

(b) Timeliness. A completed Applica-
tion for Temporary Employment Certifi-
cation must be filed no less than 45 cal-
endar days before the employer’s first 
date of need. 

(c) Location and method of filing—(1) 
Electronic filing. The employer must file 
the Application for Temporary Employ-
ment Certification and all required sup-
porting documentation with the NPC 
using the electronic method(s) des-
ignated by the OFLC Administrator. 
The NPC will return without review 
any application submitted using a 
method other than the designated elec-
tronic method(s), unless the employer 
submits the application in accordance 
with paragraph (c)(2) or (3) of this sec-
tion. 

(2) Filing by mail. Employers that 
lack adequate access to electronic fil-
ing may file the application by mail. 
The employer must indicate that it is 
filing by mail due to lack of adequate 
access to electronic filing. The OFLC 
Administrator will identify the address 
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to which such filing must be mailed by 
public notice(s) and by instructions on 
DOL’s website. 

(3) Reasonable accommodation. Em-
ployers who are unable or limited in 
their ability to use and/or access the 
electronic Application for Temporary 
Employment Certification, or any other 
form or documentation required under 
this subpart, as a result of a disability 
may request a reasonable accommoda-
tion to enable them to participate in 
the H–2A program. An employer in 
need of such an accommodation may 
contact the NPC in writing to the ad-
dress designated in a notice published 
in the FEDERAL REGISTER or 202–513– 
7350 (this is not a toll-free number), or 
for individuals with hearing or speech 
impairments, 1–877–889–5627 (this is the 
TTY toll-free Federal Information 
Relay Service number) for assistance 
in using, accessing, or filing any form 
or documentation required under this 
subpart, including the Application for 
Temporary Employment Certification. All 
requests for an accommodation should 
include the employer’s name, a de-
tailed description of the accommoda-
tion needed, and the preferred method 
of contact. The NPC will respond to the 
request for a reasonable accommoda-
tion within 10 business days of the date 
of receipt. 

(d) Original signature. The Application 
for Temporary Employment Certification 
must contain an electronic (scanned) 
copy of the original signature of the 
employer (and that of the employer’s 
authorized attorney or agent if the em-
ployer is represented by an attorney or 
agent) or a verifiable electronic signa-
ture method, as directed by the OFLC 
Administrator. If submitted by mail, 
the Application for Temporary Employ-
ment Certification must bear the origi-
nal signature of the employer and, if 
applicable, the employer’s authorized 
attorney or agent. 

(e) Scope of applications. (1) Except as 
otherwise permitted by this subpart, 
all places of employment on an Applica-
tion for Temporary Employment Certifi-
cation must be within a single area of 
intended employment. Where a job op-
portunity involves work at multiple 
places of employment after the work-
day begins, the Application for Tem-
porary Employment Certification may in-

clude places of employment outside of 
a single area of intended employment 
only as is necessary to perform the du-
ties specified in the Application for Tem-
porary Employment Certification, and 
provided that the worker can reason-
ably return to the worker’s residence 
or the employer-provided housing with-
in the same workday. 

(2) An employer may file only one 
Application for Temporary Employment 
Certification covering the same area of 
intended employment, period of em-
ployment, and occupation or com-
parable work to be performed. 

(f) Information dissemination. Informa-
tion received in the course of proc-
essing Applications for Temporary Em-
ployment Certification or in the course 
of conducting program integrity meas-
ures such as audits may be forwarded 
from OFLC to WHD or any other Fed-
eral agency, as appropriate, for inves-
tigative or enforcement purposes. 

§ 655.131 Agricultural association and 
joint employer filing requirements. 

(a) Agricultural association filing re-
quirements. If an agricultural associa-
tion files an Application for Temporary 
Employment Certification, in addition to 
complying with all the assurances, 
guarantees, and other requirements 
contained in this subpart and in part 
653, subpart F, of this chapter, the fol-
lowing requirements also apply. 

(1) The agricultural association must 
identify in the Application for Tem-
porary Employment Certification for H– 
2A workers whether it is filing as a sole 
employer, a joint employer, or an 
agent. The agricultural association 
must retain documentation substan-
tiating the employer or agency status 
of the agricultural association and be 
prepared to submit such documenta-
tion in response to a NOD from the CO 
prior to issuing a Final Determination, 
or in the event of an audit or investiga-
tion. 

(2) The agricultural association may 
file a master application on behalf of 
its employer-members. The master ap-
plication is available only when the ag-
ricultural association is filing as a 
joint employer. An agricultural asso-
ciation may submit a master applica-
tion covering the same occupation or 
comparable work available with a 
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