AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Employment and Training Administration, Labor

(vi) The survey covers an appropriate
geographic area based on available re-
sources to conduct the survey, the size
of the agricultural population covered
by the survey, and any different wage
structures in the crop activity or agri-
cultural activity within the State;

(vii) Where the estimated universe of
U.S. workers is at least 30, the survey
includes the wages of at least 30 U.S.
workers in the unit of pay used to com-
pensate the largest number of U.S.
workers whose wages are reported in
the survey. Where the estimated uni-
verse of U.S. workers is less than 30,
the survey includes the wages of all
such U.S. workers;

(viii) Where the estimated universe
of employers is at least five, the survey
includes wages of U.S. workers em-
ployed by at least five employers in the
unit of pay used to compensate the
largest number of U.S. workers whose
wages are reported in the survey.
Where the estimated universe of em-
ployers is less than five, the survey in-
cludes wages of U.S. workers employed
by all such employers; and

(ix) Where the estimated universe of
employers is at least 4, the wages paid
by a single employer represent no more
than 25 percent of the sampled wages in
the unit of pay used to compensate the
largest number of U.S. workers whose
wages are reported in the survey. This
paragraph (c)(1)(ix) does not apply
where the estimated universe of em-
ployers is less than four.

(2) A prevailing wage issued by the
OFLC Administrator will remain valid
for 1 year after the wage is posted on
the OFLC website or until replaced
with an adjusted prevailing wage,
whichever comes first, except that if a
prevailing wage that was guaranteed
on the job order expires during the
work contract, the employer must con-
tinue to guarantee at least the expired
prevailing wage rate.

(38) If a prevailing wage for the geo-
graphic area and crop activity or agri-
cultural activity and distinct work
task(s), if applicable, is adjusted during
a work contract, and is higher than the
highest of the AEWR, a previous pre-
vailing wage for the geographic area
and crop activity or agricultural activ-
ity or, if applicable, a distinct work
task or tasks performed in that activ-
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ity, the agreed-upon collective bar-
gaining wage, the Federal minimum
wage, or the State minimum wage, the
employer must pay at least that higher
prevailing wage upon the Department’s
notice to the employer of the new pre-
vailing wage.

(4) If a prevailing wage for the geo-
graphic area and crop activity or agri-
cultural activity and distinct work
task(s), if applicable, is adjusted during
a work contract, and is lower than the
rate guaranteed on the job order, the
employer must continue to pay at least
the rate guaranteed on the job order.

(d) Appeals. (1) If the employer does
not include the appropriate offered
wage rate on the Application for Tem-
porary Employment Certification, the CO
will issue a Notice of Deficiency (NOD)
requiring the employer to correct the
wage rate.

(2) If the employer disagrees with the
wage rate required by the CO, the em-
ployer may appeal only after the Appli-
cation for Temporary Employment Certifi-
cation is denied, and the employer must
follow the procedures in §655.171.

[87 FR 61791, Oct. 12, 2022, as amended at 88
FR 12801, Feb. 28, 2023]

§655.121 Job order filing require-
ments.

(a) What to file. (1) Prior to filing an
Application for Temporary Employment
Certification, the employer must submit
a completed job order, Form ETA-790/
7T90A, including all required addenda, to
the NPC designated by the OFLC Ad-
ministrator, and must identify it as a
job order to be placed in connection
with a future Application for Temporary
Employment Certification for H-2A work-
ers. The employer must include in its
submission to the NPC a valid Federal
Employer Identification Number
(FEIN) as well as a valid place of busi-
ness (physical location) in the United
States and a means by which it may be
contacted for employment.

(2) Where the job order is being
placed in connection with a future
master application to be filed by an ag-
ricultural association as a joint em-
ployer with its employer-members, the
agricultural association may submit a
single job order to be placed in the
name of the agricultural association on
behalf of all employers named on the

387



§655.121

job order and the future Application for
Temporary Employment Certification.

(3) Where the job order is being
placed in connection with a future ap-
plication to be jointly filed by two or
more employers seeking to jointly em-
ploy a worker(s) (but is not a master
application), any one of the employers
may submit a single job order to be
placed on behalf of all joint employers
named on the job order and the future
Application for Temporary Employment
Certification.

(4) The job order must satisfy the re-
quirements for agricultural clearance
orders set forth in 20 CFR part 653, sub-
part F, and the requirements set forth
in §655.122.

(b) Timeliness. The employer must
submit a completed job order to the
NPC no more than 75 calendar days and
no fewer than 60 calendar days before
the employer’s first date of need.

(¢c) Location and method of filing. The
employer must submit a completed job
order to the NPC using the electronic
method(s) designated by the OFLC Ad-
ministrator. The NPC will return with-
out review any job order submitted
using a method other than the des-
ignated electronic method(s), unless
the employer submits the job order by
mail as set forth in §655.130(c)(2) or re-
quests a reasonable accommodation as
set forth in §655.130(c)(3).

(d) Original signature. The job order
must contain an electronic (scanned)
copy of the original signature of the
employer or a verifiable electronic sig-
nature method, as directed by the
OFLC Administrator. If submitted by
mail, the Application for Temporary Em-
ployment Certification must bear the
original signature of the employer and,
if applicable, the employer’s authorized
agent or attorney.

(e) SWA review. (1) Upon receipt of
the job order, the NPC will transmit an
electronic copy of the job order to the
SWA serving the area of intended em-
ployment for intrastate clearance. If
the job opportunity is located in more
than one State within the same area of
intended employment, the NPC will
transmit the job order to any one of
the SWAs having jurisdiction over the
place(s) of employment.

(2) The SWA will review the contents
of the job order for compliance with

20 CFR Ch. V (4-1-23)

the requirements set forth in 20 CFR
part 653, subpart F, and this subpart,
and will work with the employer to ad-
dress any noted deficiencies. The SWA
must notify the employer in writing of
any deficiencies in its job order not
later than 7 calendar days from the
date the SWA received the job order.
The SWA notification will state the
reason(s) the job order fails to meet the
applicable requirements, state the
modification(s) needed for the SWA to
accept the job order, and offer the em-
ployer an opportunity to respond to
the deficiencies within 5 calendar days
from the date the notification was
issued by the SWA. Upon receipt of a
response, the SWA will review the re-
sponse and notify the employer in writ-
ing of its acceptance or denial of the
job order within 3 calendar days from
the date the response was received by
the SWA. If the employer’s response is
not received within 12 calendar days
after the notification was issued, the
SWA will notify the employer in writ-
ing that the job order is deemed aban-
doned, and the employer will be re-
quired to submit a new job order to the
NPC meeting the requirements of this
section. Any notice sent by the SWA to
an employer that requires a response
must be sent using methods to assure
next day delivery, including email or
other electronic methods, with a copy
to the employer’s representative, as ap-
plicable.

(3) If, after providing responses to the
deficiencies noted by the SWA, the em-
ployer is not able to resolve the defi-
ciencies with the SWA, the employer
may file an Application for Temporary
Employment Certification pursuant to
the emergency filing procedures con-
tained in §655.134, with a statement de-
scribing the nature of the dispute and
demonstrating compliance with its re-
quirements under this section. In the
event the SWA does not respond within
the stated timelines, the employer may
use the emergency filing procedures
noted in the preceding sentence. The
CO will process the emergency Applica-
tion for Temporary Employment Certifi-
cation in a manner consistent with the
provisions set forth in §§655.140 through
655.145 and make a determination on
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the Application for Temporary Employ-
ment Certification in accordance with
§§655.160 through 655.167.

(f) Intrastate clearance. Upon its ac-
ceptance of the job order, the SWA
must promptly place the job order in
intrastate clearance and commence re-
cruitment of U.S. workers. Where the
employer’s job order references an area
of intended employment that falls
within the jurisdiction of more than
one SWA, the originating SWA will no-
tify the NPC that a copy of the ap-
proved job order must be forwarded to
the other SWAs serving the area of in-
tended employment. Upon receipt of
the SWA notification, the NPC will
promptly transmit an electronic copy
of the approved job order to the other
SWASs serving the area of intended em-
ployment.

(g) Duration of job order posting. The
SWA must keep the job order on its ac-
tive file until the end of the recruit-
ment period, as set forth in §655.135(d),
and must refer each U.S. worker who
applies (or on whose behalf an applica-
tion is made) for the job opportunity.

(h) Modifications to the job order. (1)
Prior to the issuance of a final deter-
mination on an Application for Tem-
porary Employment Certification, the CO
may require modifications to the job
order when the CO determines that the
offer of employment does not contain
all the minimum benefits, wages, and
working condition provisions. Such
modifications must be made, or certifi-
cation will be denied pursuant to
§655.164.

(2) The employer may request a
modification of the job order, Form
ETA-T790/790A, prior to the submission
of an Application for Temporary Employ-
ment Certification. However, the em-
ployer may not reject referrals against
the job order based upon a failure on
the part of the applicant to meet the
amended criteria, if such referral was
made prior to the amendment of the
job order. The employer may not re-
quest a modification of the job order on
or after the date of filing an Application
for Temporary Employment Certification.

(3) The employer must provide all
workers recruited in connection with
the Application for Temporary Employ-
ment Certification with a copy of the
modified job order or work contract

§655.122

which reflects the amended terms and
conditions, on the first day of employ-
ment, in accordance with §655.122(q), or
as soon as practicable, whichever
comes first.

§655.122 Contents of job offers.

(a) Prohibition against preferential
treatment of H-2A workers. The employ-
er’s job offer must offer to U.S. work-
ers no less than the same benefits,
wages, and working conditions that the
employer is offering, intends to offer,
or will provide to H-2A workers. Job
offers may not impose on U.S. workers
any restrictions or obligations that
will not be imposed on the employer’s
H-2A workers. This does not relieve the
employer from providing to H-2A work-
ers at least the same level of minimum
benefits, wages, and working condi-
tions that must be offered to TU.S.
workers consistent with this section.

(b) Job qualifications and requirements.
Each job qualification and requirement
listed in the job offer must be bona fide
and consistent with the normal and ac-
cepted qualifications required by em-
ployers that do not use H-2A workers
in the same or comparable occupations
and crops. Either the CO or the SWA
may require the employer to submit
documentation to substantiate the ap-
propriateness of any job qualification
specified in the job offer.

(c) Minimum benefits, wages, and work-
ing conditions. Every job order accom-
panying an Application for Temporary
Employment Certification must include
each of the minimum benefit, wage,
and working condition provisions listed
in paragraphs (d) through (q) of this
section.

(d) Housing—(1) Obligation to provide
housing. The employer must provide
housing at no cost to the H-2A workers
and those workers in corresponding
employment who are not reasonably
able to return to their residence within
the same day. Housing must be pro-
vided through one of the following
means:

(1) Employer-provided housing. Em-
ployer-provided housing must meet the
full set of the DOL Occupational Safety
and Health Administration (OSHA)
standards set forth at 29 CFR 1910.142,
or the full set of standards at §§654.404
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