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§653.110

§653.110 Disclosure of data.

(a) SWAs must disclose to the public,
on written request, in conformance
with applicable State and Federal law,
the data collected by SWAs and ES of-
fices pursuant to §653.109, if possible
within 10 business days after receipt of
the request.

(b) If a request for data held by a
SWA is made to the ETA national or
regional office, the ETA must forward
the request to the SWA for response.

(c) If the SWA cannot supply the re-
quested data within 10 business days
after receipt of the request, the SWA
must respond to the requestor in writ-
ing, giving the reason for the delay and
specifying the date by which it expects
to be able to comply.

(d) SWA intra-agency memoranda
and reports (or parts thereof) and
memoranda and reports (or parts there-
of) between the SWA and the ETA, to
the extent that they contain state-
ments of opinion rather than facts,
may be withheld from public disclosure
provided the reason for withholding is
given to the requestor in writing. Simi-
larly, documents or parts thereof,
which, if disclosed, would constitute an
unwarranted invasion of personal or
employer privacy, also may be with-
held provided the reason is given to the
requestor in writing.

§653.111 State Workforce Agency staff-
ing requirements.

(a) The SWA must implement and
maintain a program for staffing signifi-
cant MSFW one-stop centers by pro-
viding ES staff in a manner facilitating
the delivery of employment services
tailored to the special needs of MSFWs,
including by seeking ES staff that
meet the criteria in §653.107(a)(3).

(b) The SMA, Regional Monitor Ad-
vocate, or the National Monitor Advo-
cate, as part of his/her regular reviews
of SWA compliance with these regula-
tions, must monitor the extent to
which the SWA has complied with its
obligations under paragraph (a) of this
section.

(c) SWAs remain subject to all appli-
cable Federal laws prohibiting dis-
crimination and protecting equal em-
ployment opportunity.

[856 FR 628, Jan. 6, 2020]
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Subparts C-E [Reserved]

Subpart F—Agricultural Recruit-
ment System for U.S. Workers
(ARS)

§653.500 Purpose and scope of sub-
part.

This subpart includes the require-
ments for the acceptance of intrastate
and interstate job clearance orders
which seek U.S. workers to perform
farmwork on a temporary, less than
year-round basis. Orders seeking work-
ers to perform farmwork on a year-
round basis are not subject to the re-
quirements of this subpart. This sub-
part affects all job orders for workers
who are recruited through the ES
intrastate and interstate clearance sys-
tems for less than year-round farm-
work, including both MSFWs and non-
MSFW job seekers.

§653.501 Requirements for processing
clearance orders.

(a) Assessment of need. No ES office or
SWA official may place a job order
seeking workers to perform farmwork
into intrastate or interstate clearance
unless:

(1) The ES office and employer have
attempted and have not been able to
obtain sufficient workers within the
local labor market area; or

(2) The ES office anticipates a short-
age of local workers.

(b) ES office responsibilities. (1) Each
ES office must ensure the agricultural
clearance form prescribed by the De-
partment (ETA Form 790 or its subse-
quently issued form), and its attach-
ments are complete when placing
intrastate or interstate clearance or-
ders seeking workers.

(2) All clearance orders must be post-
ed in accordance with applicable ETA
guidance. If the job order for the ES of-
fice incorporates offices beyond the
local office commuting area, the ES of-
fice must suppress the employer infor-
mation in order to facilitate the or-
derly movement of workers within the
ES.

(3) ES staff must determine, through
a preoccupancy housing inspection per-
formed by ES staff or an appropriate
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public agency, that the housing as-
sured by the employer is either avail-
able and meets the applicable housing
standards or has been approved for con-
ditional access to the clearance system
as set forth in §6563.502; except that mo-
bile range housing for sheepherders and
goatherders must meet existing De-
partmental guidelines and/or applica-
ble regulations.

(c) SWA responsibilities. (1) SWAs
must ensure intrastate and interstate
clearance orders:

(i) Include the following language:
“In view of the statutorily established
basic function of the ES as a no-fee
labor exchange, that is, as a forum for
bringing together employers and job
seekers, neither the ETA nor the SWAs
are guarantors of the accuracy or
truthfulness of information contained
on job orders submitted by employers.
Nor does any job order accepted or re-
cruited upon by the ES constitute a
contractual job offer to which the ETA
or a SWA is in any way a party;”’

(ii) Do not contain an unlawful dis-
criminatory specification including,
for beneficiaries (as defined in 29 CFR
38.4) only, on the basis of citizenship
status or participant status;

(iii) Are signed by the employer; and

(iv) State all the material terms and
conditions of the employment, includ-
ing:

(A) The crop;

(B) The nature of the work;

(C) The anticipated period and hours
of employment;

(D) The anticipated starting and end-
ing date of employment and the antici-
pated number of days and hours per
week for which work will be available;

(E) The hourly wage rate or the piece
rate estimated in hourly wage rate
equivalents for each activity and unit
size;

(F) Any deductions to be made from
wages;

(G) A specification of any non-mone-
tary benefits to be provided by the em-
ployer;

(H) Any hours, days, or weeks for
which work is guaranteed, and, for
each guaranteed week of work except
as provided in paragraph (c)(3)(i) of this
section, the exclusive manner in which
the guarantee may be abated due to

§653.501

weather conditions or other acts of God
beyond the employer’s control; and

(I) Any bonus or work incentive pay-
ments or other expenses which will be
paid by the employer in addition to the
basic wage rate, including the antici-
pated time period(s) within which such
payments will be made.

(2) SWAs must ensure:

(i) The wages offered are not less
than the applicable prevailing wages,
as defined in §655.103(b) of this chapter,
or the applicable Federal or State min-
imum wage, whichever is higher. The
working conditions offered are not less
than the prevailing working conditions
among similarly employed farm-
workers in the area of intended em-
ployment. If the wages offered are ex-
pressed as piece rates or as base rates
and bonuses, the employer must make
the method of calculating the wage and
supporting materials available to ES
staff who must check if the employer’s
calculation of the estimated hourly
wage rate is reasonably accurate and is
not less than the prevailing wage rate
or applicable Federal or State min-
imum wage, whichever is higher; and

(ii) The employer has agreed to pro-
vide or pay for the transportation of
the workers and their families at or be-
fore the end of the period of employ-
ment specified in the job order on at
least the same terms as transportation
is commonly provided by employers in
the area of intended employment to
farmworkers and their families re-
cruited from the same area of supply.
Under no circumstances may the pay-
ment or provision of transportation
occur later than the departure time
needed to return home to begin the
school year, in the case of any worker
with children 18 years old or younger,
or be conditioned on the farmworker
performing work after the period of
employment specified in the job order.

(3) SWAs must ensure the clearance
order includes the following assur-
ances:

(i) The employer will provide to
workers referred through the clearance
system the number of hours of work
cited in paragraph (c)(1)(iv)(D) of this
section for the week beginning with
the anticipated date of need, unless the
employer has amended the date of need
at least 10 business days prior to the
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original date of need (pursuant to para-
graph (c)(3)(iv) of this section) by so
notifying the order-holding office in
writing (email notification may be ac-
ceptable). The SWA must make a
record of this notification and must at-
tempt to inform referred workers of
the change expeditiously.

(ii) No extension of employment be-
yond the period of employment speci-
fied in the clearance order may relieve
the employer from paying the wages al-
ready earned, or if specified in the
clearance order as a term of employ-
ment, providing transportation or pay-
ing transportation expenses to the
worker’s home.

(iii) The working conditions comply
with applicable Federal and State min-
imum wage, child labor, social secu-
rity, health and safety, farm labor con-
tractor registration and other employ-
ment-related laws.

(iv) The employer will expeditiously
notify the order-holding office or SWA
by emailing and telephoning imme-
diately upon learning that a crop is
maturing earlier or later, or that
weather conditions, over-recruitment
or other factors have changed the
terms and conditions of employment.

(v) The employer, if acting as a farm
labor contractor (‘‘FLC”’) or farm labor
contractor employee (“FLCE’’) on the
order, has a valid Federal FLC certifi-
cate or Federal FLCE identification
card and when appropriate, any re-
quired State farm labor contractor cer-
tificate.

(vi) The availability of no cost or
public housing which meets the Fed-
eral standards and which is sufficient
to house the specified number of work-
ers requested through the clearance
system. This assurance must cover the
availability of housing for only those
workers, and when applicable, family
members who are not reasonably able
to return to their residence in the same
day.

(vii) Outreach staff must have rea-
sonable access to the workers in the
conduct of outreach activities pursuant
to §653.107.

(viii) The job order contains all the
material terms and conditions of the
job. The employer must assure this by
signing the following statement in the
clearance order: ‘“This clearance order

20 CFR Ch. V (4-1-23)

describes the actual terms and condi-
tions of the employment being offered
by me and contains all the material
terms and conditions of the job.”

(4) If a SWA discovers that an em-
ployer’s clearance order contains a ma-
terial misrepresentation, the SWA may
initiate the Discontinuation of Serv-
ices as set forth in part 658, subpart F
of this chapter.

(5) If there is a change to the antici-
pated date of need and the employer
fails to notify the order-holding office
at least 10 business days prior to the
original date of need the employer
must pay eligible (pursuant to para-
graph (d)(4) of this section) workers re-
ferred through the clearance system
the specified hourly rate of pay, or if
the pay is piece-rate, the higher of the
Federal or State minimum wage for
the first week starting with the origi-
nally anticipated date of need or pro-
vide alternative work if such alter-
native work is stated on the clearance
order. If an employer fails to comply
under this section the order holding of-
fice may notify the Department’s Wage
and Hour Division for possible enforce-
ment.

(d) Processing clearance orders. (1) The
order-holding office must transmit an
electronic copy of the approved clear-
ance order to its SWA. The SWA must
distribute additional electronic copies
of the form with all attachments (ex-
cept that the SWA may, at its discre-
tion, delegate this distribution to the
local office) as follows:

(i) At least one copy of the clearance
order must be sent to each of the SWAs
selected for recruitment (areas of sup-
ply);

(ii) At least one copy of the clearance
order must be sent to each applicant-
holding ETA regional office;

(iii) At least one copy of the clear-
ance order must be sent to the order-
holding ETA regional office; and

(iv) At least one copy of the clear-
ance order must be sent to the Re-
gional Farm Labor Coordinated En-
forcement Committee and/or other Oc-
cupational Safety and Health Adminis-
tration and Wage and Hour Division re-
gional agricultural coordinators, and/
or other committees as appropriate in
the area of employment.
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(2) The ES office may place an intra-
state or interstate order seeking work-
ers to perform farmwork for a specific
farm labor contractor or for a worker
preferred by an employer provided the
order meets ES nondiscrimination cri-
teria. The order would not meet such
criteria, for example, if it requested a
“white male crew leader” or ‘‘any
white male crew leader.”

(3) The approval process described in
paragraph (d)(3) of this section does not
apply to clearance orders that are at-
tached to applications for foreign tem-
porary agricultural workers pursuant
to part 655, subpart B, of this chapter;
such clearance orders must be sent to
the processing center as directed by
ETA in guidance. For non-criteria
clearance orders (orders that are not
attached to applications under part 655,
subpart B, of this chapter), the ETA re-
gional office must review and approve
the order within 10 business days of its
receipt of the order, and the Regional
Administrator or his/her designee must
approve the areas of supply to which
the order will be extended. Any denial
by the Regional Administrator or his/
her designee must be in writing and
state the reasons for the denial.

(4) The applicant holding office must
notify all referred farmworkers, farm
labor contractors on behalf of farm-
workers, or family heads on behalf of
farmworker family members, to con-
tact an ES office, preferably the order-
holding office, to verify the date of
need cited in the clearance order be-
tween 9 and 5 business days prior to the
original date of need cited in the clear-
ance order; and that failure to do so
will disqualify the referred farmworker
from the first weeks’ pay as described
in paragraph (c)(3)(i) of this section.
The SWA must make a record of this
notification.

(5) If the worker referred through the
clearance system contacts an ES office
(in any State) other than the order
holding office, that ES office must as-
sist the referred worker in contacting
the order holding office on a timely
basis. Such assistance must include, if
necessary, contacting the order holding
office by telephone or other timely
means on behalf of the worker referred
through the clearance system.

§653.501

(6) ES staff must assist all farm-
workers, upon request in their native
language, to understand the terms and
conditions of employment set forth in
intrastate and interstate clearance or-
ders and must provide such workers
with checklists in their native lan-
guage showing wage payment sched-
ules, working conditions, and other
material specifications of the clearance
order.

(7) If an order holding office learns
that a crop is maturing earlier than ex-
pected or that other material factors,
including weather conditions and re-
cruitment levels have changed since
the date the clearance order was ac-
cepted, the SWA must contact imme-
diately the applicant holding office
which must inform immediately crews
and families scheduled to report to the
job site of the changed circumstances
and must adjust arrangements on be-
half of such crews and families.

(8) When there is a delay in the date
of need, SWAs must document notifica-
tions by employers and contacts by in-
dividual farmworkers or crew leaders
on behalf of farmworkers or family
heads on behalf of farmworker family
members to verify the date of need.

(9) If weather conditions, over-re-
cruitment, or other conditions have
eliminated the scheduled job opportu-
nities, the SWAs involved must make
every effort to place the workers in al-
ternate job opportunities as soon as
possible, especially if the worker(s) is/
are already en route or at the job site.
ES staff must keep records of actions
under this section.

(10) Applicant-holding offices must
provide workers referred on clearance
orders with a checklist summarizing
wages, working conditions and other
material specifications in the clear-
ance order. Such checklists, where nec-
essary, must be in the workers’ native
language. The checklist must include
language notifying the worker that a
copy of the original clearance order is
available upon request. SWAs must use
a standard checklist format provided
by the Department (such as in Form
WH516 or a successor form).

(11) The applicant-holding office
must give each referred worker a copy
of the list of worker’s rights described
in the Department’s ARS Handbook.
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(12) If the labor supply SWA accepts
a clearance order, the SWA must ac-
tively recruit workers for referral. In
the event a potential labor supply SWA
rejects a clearance order, the reasons
for rejection must be documented and
submitted to the Regional Adminis-
trator having jurisdiction over the
SWA. The Regional Administrator will
examine the reasons for rejection, and,
if the Regional Administrator agrees,
will inform the Regional Administrator
with jurisdiction over the order-hold-
ing SWA of the rejection and the rea-
sons. If the Regional Administrator
who receives the notification of rejec-
tion does not concur with the reasons
for rejection, that Regional Adminis-
trator will inform the National Mon-
itor Advocate, who, in consultation
with the appropriate ETA higher au-
thority, will make a final determina-
tion on the acceptance or rejection of
the order.

[81 FR 56341, Aug. 19, 2016, as amended at 85
FR 628, Jan. 6, 2020; 87 FR 61791, Oct. 12, 2022]

§653.502 Conditional access to the Ag-
ricultural Recruitment System.

(a) Filing requests for conditional ac-
cess—(1) ““Noncriteria’ employers. Except
as provided in paragraph (a)(2) of this
section, an employer whose housing
does not meet applicable standards
may file with the ES office serving the
area in which its housing is located, a
written request for its clearance orders
to be conditionally allowed into the
intrastate or interstate clearance sys-
tem, provided that the employer’s re-
quest assures its housing will be in full
compliance with the requirements of
the applicable housing standards at
least 20 calendar days (giving the spe-
cific date) before the housing is to be
occupied.

(2) ““Criteria’’ employers. If the request
for conditional access described in
paragraph (a)(1) of this section is from
an employer filing a clearance order
pursuant to an application for tem-
porary alien agricultural labor certifi-
cation for H-2A workers under subpart
B of part 655 of this chapter, the re-
quest must be filed with the Certifying
Officer (CO) at the processing center
designated by ETA in guidance to
make determinations on applications

20 CFR Ch. V (4-1-23)
for temporary employment certifi-
cation under the H-2A program.

(3) Assurance. The employer’s request
pursuant to paragraph (a)(1) or (2) of
this section must contain an assurance
that the housing will be in full compli-
ance with the applicable housing stand-
ards at least 20 calendar days (stating
the specific date) before the housing is
to be occupied.

(b) Processing requests—(1) SWA proc-
essing. Upon receipt of a written re-
quest for conditional access to the
intrastate or interstate clearance sys-
tem under paragraph (a)(1) of this sec-
tion, the ES office must send the re-
quest to the SWA, which, in turn, must
forward it to the Regional Adminis-
trator.

(2) Regional office processing and deter-
mination. Upon receipt of a request for
conditional access pursuant to para-
graph (b)(1) of this section, the Re-
gional Administrator must review the
matter and, as appropriate, must ei-
ther grant or deny the request.

(c) Authorization. The authorization
for conditional access to the intrastate
or interstate clearance system must be
in writing, and must state that al-
though the housing does not comply
with the applicable standards, the em-
ployer’s job order may be placed into
intrastate or interstate clearance until
a specified date. The Regional Admin-
istrator must send the authorization to
the employer and must send copies
(hard copy or electronic) to the appro-
priate SWA and ES office. The em-
ployer must submit and the ES office
must attach copies of the authoriza-
tion to each of the employer’s clear-
ance orders which is placed into intra-
state or interstate clearance.

(d) Notice of denial. If the Regional
Administrator denies the request for
conditional access to the intrastate or
interstate clearance system he/she
must provide written notice to the em-
ployer, the appropriate SWA, and the
ES office, stating the reasons for the
denial.

(e) Inspection. The ES office serving
the area containing the housing of any
employer granted conditional access to
the intrastate or interstate clearance
system must assure that the housing is
inspected no later than the date by
which the employer has promised to
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