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calendar days for review and comment.
The SWA must:

(i) Consider any comments received
in formulating its final proposed AOP.

(ii) Inform all commenting parties in
writing whether their comments have
been incorporated and, if not, the rea-
sons therefore.

(iii) Transmit the comments and rec-
ommendations received and its re-
sponses to the Department with the
submission of the AOP. (If the com-
ments are received after the submis-
sion of the AOP, they may be sent sep-
arately to the Department.)

(4) The AOP must be submitted in ac-
cordance with paragraph (d) of this sec-
tion and planning guidance issued by
the Department.

(5) The Annual Summaries required
at §653.108(s) must update the Depart-
ment on the SWA’s progress toward
meetings its goals set forth in the
AOP.

[81 FR 56341, Aug. 19, 2016, as amended at 85
FR 626, Jan. 6, 2020]

§653.108 State Workforce Agency and
State Monitor Advocate responsibil-
ities.

(a) State Administrators must ensure
their SWAs monitor their own compli-
ance with ES regulations in serving
MSFWs on an ongoing basis. The State
Administrator has overall responsi-
bility for SWA self-monitoring.

(b) The State Administrator must ap-
point an SMA who must be a SWA offi-
cial. The State Administrator must in-
form farmworker organizations and
other organizations with expertise con-
cerning MSFWs of the opening and en-
courage them to refer qualified appli-
cants to apply. Among qualified can-
didates, the SWAs must seek persons:

(1) Who are from MSFW backgrounds;
or

(2) Who speak the language of a sig-
nificant proportion of the State MSFW
population; or

(3) Who have substantial work experi-
ence in farmworker activities.

(¢c) The SMA must have direct, per-
sonal access, when necessary, to the
State Administrator.

(d) The SMA must have ES staff nec-
essary to fulfill effectively all of the
duties set forth in this subpart. The
number of ES staff positions must be
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determined by reference to the number
of MSFWs in the State, as measured at
the time of the peak MSFW population,
and the need for monitoring activity in
the State. The SMA must devote full
time to Monitor Advocate functions.
Any State that proposes less than full-
time dedication must demonstrate to
its Regional Administrator that the
SMA function can be effectively per-
formed with part-time staffing.

(e) All SMAs and their staff must at-
tend, within the first 3 months of their
tenure, a training session conducted by
the Regional Monitor Advocate. They
also must attend whatever additional
training sessions are required by the
Regional or National Monitor Advo-
cate.

(f) The SMA must provide any rel-
evant documentation requested from
the SWA by the Regional Monitor Ad-
vocate or the National Monitor Advo-
cate.

(g) The SMA must:

(1) Conduct an ongoing review of the
delivery of services and protections af-
forded by the ES regulations to MSFWs
by the SWA and ES offices (including
efforts to provide ES staff in accord-
ance with §653.111, and the appropriate-
ness of informal complaint and appar-
ent violation resolutions as docu-
mented in the complaint logs). The
SMA, without delay, must advise the
SWA and local offices of problems, defi-
ciencies, or improper practices in the
delivery of services and protections af-
forded by these regulations and may
request a corrective action plan to ad-
dress these deficiencies. The SMA must
advise the SWA on means to improve
the delivery of services.

(2) Participate in on-site reviews on a
regular basis, using the following pro-
cedures:

(i) Before beginning an onsite review,
the SMA or review staff must study:

(A) Program performance data;

(B) Reports of previous reviews;

(C) Corrective action plans developed
as a result of previous reviews;

(D) Complaint logs including logs
documenting the informal resolution of
complaints and apparent violations;
and

(E) Complaints elevated from the of-
fice or concerning the office.
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(ii) Ensure that the onsite review for-
mat, developed by ETA, is used as a
guideline for onsite reviews.

(iii) Upon completion of an onsite
monitoring review, the SMA must hold
one or more wrap-up sessions with the
ES office manager and staff to discuss
any findings and offer initial rec-
ommendations and appropriate tech-
nical assistance.

(iv) After each review the SMA must
conduct an in-depth analysis of the re-
view data. The conclusions and rec-
ommendations of the SMA must be put
in writing and must be sent to the
State Administrator, to the official of
the SWA with authority over the ES
office, and other appropriate SWA offi-
cials.

(v) If the review results in any find-
ings of noncompliance with the regula-
tions under this chapter, the ES office
manager must develop and propose a
written corrective action plan. The
plan must be approved or revised by
SWA officials and the SMA. The plan
must include actions required to cor-
rect or to take major steps to correct
any compliance issues within 30 busi-
ness days, and if the plan allows for
more than 30 business days for full
compliance, the length of, and the rea-
sons for, the extended period must be
specifically stated. SWAs are respon-
sible for assuring and documenting
that the ES office is in compliance
within the time period designated in
the plan.

(vi) SWAs must submit to the appro-
priate ETA regional office copies of the
onsite review reports and corrective ac-
tion plans for ES offices.

(vii) The SMA may recommend that
the review described in paragraph (g)(2)
of this section be delegated to a SWA
official, if and when the State Adminis-
trator finds such delegation necessary.
In such event, the SMA is responsible
for and must approve the written re-
port of the review.

(3) Ensure all significant MSFW one-
stop centers not reviewed onsite by
Federal staff are reviewed at least once
per year by a SWA official, and that, if
necessary, those ES offices in which
significant problems are revealed by
required reports, management informa-
tion, the Complaint System, or other
means are reviewed as soon as possible.

§653.108

(4) Review and approve the SWA’s
Agricultural Outreach Plan (AOP).

(5) On a random basis, review out-
reach workers’ daily logs and other re-
ports including those showing or re-
flecting the workers’ activities.

(6) Write and submit annual sum-
maries to the State Administrator
with a copy to the Regional Adminis-
trator as described in paragraph (s) of
this section.

(h) The SMA must participate in Fed-
eral reviews conducted pursuant to
part 6568, subpart G, of this chapter.

(1) At the discretion of the State Ad-
ministrator, the SMA may be assigned
the responsibility as the Complaint
System Representative. The SMA must
participate in and monitor the per-
formance of the Complaint System, as
set forth at §§658.400 and 658.401 of this
chapter. The SMA must review the ES
office’s informal resolution of com-
plaints relating to MSFWs and must
ensure that the ES office manager
transmits copies of the Complaint Sys-
tem logs pursuant to part 658, subpart
E, of this chapter to the SWA.

(j) The SMA must serve as an advo-
cate to improve services for MSFWs.

(k) The SMA must establish an ongo-
ing liaison with WIOA sec. 167 National
Farmworker Jobs Program (NFJP)
grantees and other organizations serv-
ing farmworkers, employers, and em-
ployer organizations in the State.

(1) The SMA must meet (either in
person or by alternative means), at
minimum, quarterly, with representa-
tives of the organizations pursuant to
paragraph (k) of this section, to receive
complaints, assist in referrals of al-
leged violations to enforcement agen-
cies, receive input on improving co-
ordination with ES offices or improv-
ing the coordination of services to
MSFWs. To foster such collaboration,
the SMAs must establish Memoran-
dums of Understanding (MOUs) with
the NFJP grantees and may establish
MOUs with other organizations serving
farm workers as appropriate.

(m) The SMA must conduct frequent
field visits to the working, living, and
gathering areas of MSFWs, and must
discuss employment services and other
employment-related programs with
MSFWs, crew leaders, and employers.
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Records must be kept of each such field
visit.

(n) The SMA must participate in the
appropriate regional public meeting(s)
held by the Department of Labor Re-
gional Farm Labor Coordinated En-
forcement Committee, other Occupa-
tional Safety and Health Administra-
tion and Wage and Hour Division task
forces, and other committees as appro-
priate.

(0) The SMA must ensure that out-
reach efforts in all significant MSFW
one-stop centers are reviewed at least
yearly. This review will include accom-
panying at least one outreach staff
from each significant MSFW one-stop
center on field visits to MSFWs’ work-
ing, living, and/or gathering areas. The
SMA must review findings from these
reviews with the ES office managers.

(p) The SMA must review on at least
a quarterly basis all statistical and
other MSFW-related data reported by
ES offices in order:

(1) To determine the extent to which
the SWA has complied with the ES reg-
ulations; and

(2) To identify the areas of non-com-
pliance.

(q) The SMA must have full access to
all statistical and other MSFW-related
information gathered by SWAs and ES
offices, and may interview SWA and ES
office staff with respect to reporting
methods. Subsequent to each review,
the SMA must consult, as necessary,
with the SWA and ES offices and pro-
vide technical assistance to ensure ac-
curate reporting.

(r) The SMA must review and com-
ment on proposed State ES directives,
manuals, and operating instructions
relating to MSFWs and must ensure:

(1) That they accurately reflect the
requirements of the regulations; and

(2) That they are clear and workable.
The SMA also must explain and make
available at the requestor’s cost, perti-
nent directives and procedures to em-
ployers, employer organizations, farm-
workers, farmworker organizations,
and other parties expressing an inter-
est in a readily identifiable directive or
procedure issued and receive sugges-
tions on how these documents can be

improved.
(s) The SMA must prepare for the
State Administrator, the Regional
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Monitor Advocate, and the National
Monitor Advocate an Annual Summary
describing how the State provided em-
ployment services to MSFWs within
the State based on statistical data, re-
views, and other activities as required
in this chapter. The summary must in-
clude:

(1) A description of the activities un-
dertaken during the program year by
the SMA pertaining to his/her respon-
sibilities set forth in this section and
other applicable regulations in this
chapter.

(2) An assurance that the SMA has
direct, personal access, whenever he/
she finds it necessary, to the State Ad-
ministrator.

(3) An assurance the SMA devotes all
of his/her time to Monitor Advocate
functions. Or, if the SMA conducts his/
her functions on a part-time basis, an
explanation of how the SMA functions
are effectively performed with part-
time staffing.

(4) A summary of the monitoring re-
views conducted by the SMA, includ-
ing:

(i) A description of any problems, de-
ficiencies, or improper practices the
SMA identified in the delivery of serv-
ices;

(ii) A summary of the actions taken
by the SWA to resolve the problems,
deficiencies, or improper practices de-
scribed in its service delivery; and

(iii) A summary of any technical as-
sistance the SMA provided for the SWA
and the ES offices.

(5) A summary of the outreach efforts
undertaken by all significant and non-
significant MSFW ES offices.

(6) A summary of the State’s actions
taken under the Complaint System de-
scribed in part 658, subpart E, of this
chapter, identifying any challenges,
complaint trends, findings from re-
views of the Complaint System,
trainings offered throughout the year,
and steps taken to inform MSEFWs and
employers, and farmworker advocacy
groups about the Complaint System.

(7 A summary of how the SMA is
working with WIOA sec. 167 NFJP
grantees and other organizations serv-
ing farmworkers, employers and em-
ployer organizations, in the State, and
an assurance that the SMA is meeting
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at least quarterly with representatives
of these organizations.

(8) A summary of the statistical and
other MSFW-related data and reports
gathered by SWAs and ES offices for
the year, including an overview of the
SMA’s involvement in the SWA’s re-
porting systems.

(9) A summary of the training con-
ducted for ES staff on techniques for
accurately reporting data.

(10) A summary of activities related
to the AOP and an explanation of how
those activities helped the State reach
the goals and objectives described in
the AOP. At the end of the 4-year AOP
cycle, the summary must include a
synopsis of the SWA’s achievements
over the previous 4 years to accomplish
the goals set forth in the AOP, and a
description of the goals which were not
achieved and the steps the SWA will
take to address those deficiencies.

(11) For significant MSFW ES offices,
a summary of the State’s efforts to
provide ES staff in accordance with
§653.111.

[81 FR 56341, Aug. 19, 2016, as amended at 85
FR 627, Jan. 6, 2020]

§653.109 Data collection and perform-
ance accountability measures.

SWASs must:

(a) Collect career service indicator
data for the career services specified in
WIOA sec. 134(c)(2)(A)(xii).

(b) Collect data, in accordance with
applicable ETA Reports and Guidance,
on:

(1) The number of MSFWs contacted
through outreach activities;

(2) The number of MSFWs and non-
MSFWs registered for career services;

(3) The number of MSFWs referred to
and placed in agricultural jobs;

(4) The number of MSFWs referred to
and placed in non-agricultural jobs;

(5) The percentage of MSFW program
participants who are in unsubsidized
employment during the second quarter
after exit from the program;

(6) The median earnings of MSFW
program participants who are in unsub-
sidized employment during the second
quarter after exit from the program;

(7) The percentage of MSFW program
participants who are in unsubsidized
employment during the fourth quarter
after exit from the program;

§653.109

(8) The number of MSFWs served who
identified themselves as male, female,
Hispanic or Latino, Black or African-
American, American Indian or Alaska
Native, Asian, Native Hawaiian or Pa-
cific Islander, or White;

(9) Agricultural clearance orders (in-
cluding field checks), MSFW com-
plaints and apparent violations, and
monitoring activities; and

(10) Any other data required by the
Department.

(c) Provide necessary training to ES
staff on techniques for accurately re-
porting data.

(d) Collect and submit data on
MSFWs required by the Unified or
Combined State Plan, as directed by
the Department.

(e) Periodically verify data required
to be collected under this section, take
necessary steps to ensure its validity,
and submit the data for verification to
the Department, as directed by the De-
partment.

(f) Submit additional reports to the
Department as directed.

(g) Meet equity indicators that ad-
dress ES controllable services and in-
clude, at a minimum, individuals re-
ferred to a job, receiving job develop-
ment, and referred to supportive or ca-
reer services.

(h) Meet minimum levels of service
in significant MSFW States. That is,
only significant MSFW SWAs will be
required to meet minimum levels of
service to MSFWs. Minimum level of
service indicators must include, at a
minimum, individuals placed in a job,
individuals placed long-term (150 days
or more) in a non-agricultural job, a re-
view of significant MSFW ES offices,
field checks conducted, outreach con-
tacts per week, and processing of com-
plaints. The determination of the min-
imum service levels required of signifi-
cant MSFW States for each year must
be based on the following:

(1) Past SWA performance in serving
MSFWs, as reflected in on-site reviews
and data collected under paragraph (b)
of this section.

(2) The need for services to MSFWs in
the upcoming year, comparing prior
and projected levels of MSFW activity.

[81 FR 56341, Aug. 19, 2016, as amended at 85
FR 628, Jan. 6, 2020]
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