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§404.970

will mail a notice of review to all the
parties as provided in §404.973. The Ap-
peals Council will include with that no-
tice a copy of any written referral it
has received under paragraph (c) of this
section. The Appeals Council’s decision
to review a case is established by its
issuance of the notice of review. If it is
unable to decide within the applicable
60-day period whether to review a deci-
sion or dismissal, the Appeals Council
may consider the case to determine if
the decision or dismissal should be re-
opened pursuant to §§404.987 and
404.988. If the Appeals Council decides
to review a decision on its own motion
or to reopen a decision as provided in
§§404.987 and 404.988, the notice of re-
view or the notice of reopening issued
by the Appeals Council will advise,
where appropriate, that interim bene-
fits will be payable if a final decision
has not been issued within 110 days
after the date of the decision that is re-
viewed or reopened, and that any in-
terim benefits paid will not be consid-
ered overpayments unless the benefits
are fraudulently obtained.

[63 FR 36570, July 7, 1998, as amended at 75
FR 33168, June 11, 2010]

§404.970 Cases the Appeals Council
will review.

(a) The Appeals Council will review a
case at a party’s request or on its own
motion if—

(1) There appears to be an abuse of
discretion by the administrative law
judge or administrative appeals judge
who heard the case;

(2) There is an error of law;

(3) The action, findings or conclu-
sions in the hearing decision or dis-
missal order are not supported by sub-
stantial evidence;

(4) There is a broad policy or proce-
dural issue that may affect the general
public interest; or

(5) Subject to paragraph (b) of this
section, the Appeals Council receives
additional evidence that is new, mate-
rial, and relates to the period on or be-
fore the date of the hearing decision,
and there is a reasonable probability
that the additional evidence would
change the outcome of the decision.

(b) The Appeals Council will only
consider additional evidence under
paragraph (a)(b) of this section if you
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show good cause for not informing us
about or submitting the evidence as de-
scribed in §404.935 because:

(1) Our action misled you;

(2) You had a physical, mental, edu-
cational, or linguistic limitation(s)
that prevented you from informing us
about or submitting the evidence ear-
lier; or

(3) Some other unusual, unexpected,
or unavoidable circumstance beyond
your control prevented you from in-
forming us about or submitting the
evidence earlier. Examples include, but
are not limited to:

(i) You were seriously ill, and your
illness prevented you from contacting
us in person, in writing, or through a
friend, relative, or other person;

(ii) There was a death or serious ill-
ness in your immediate family;

(iii) Important records were de-
stroyed or damaged by fire or other ac-
cidental cause;

(iv) You actively and diligently
sought evidence from a source and the
evidence was not received or was re-
ceived less than 5 business days prior
to the hearing; or

(v) You received a hearing level deci-
sion on the record and the Appeals
Council reviewed your decision.

(c) If you submit additional evidence
that does not relate to the period on or
before the date of the administrative
law judge hearing decision as required
in paragraph (a)(5) of this section, or
the Appeals Council does not find you
had good cause for missing the deadline
to submit the evidence in §404.935, the
Appeals Council will send you a notice
that explains why it did not accept the
additional evidence and advises you of
your right to file a new application.
The notice will also advise you that if
you file a new application within 6
months after the date of the Appeals
Council’s notice, your request for re-
view will constitute a written state-
ment indicating an intent to claim
benefits under §404.630. If you file a
new application within 6 months of the
Appeals Council’s notice, we will use
the date you requested Appeals Council
review as the filing date for your new
application.

[81 FR 90994, Dec. 16, 2016, as amended at 85
FR 73157, Nov. 16, 2020]

262



		Superintendent of Documents
	2023-12-11T23:10:09-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




