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statement, except that if an annuity
has been awarded, a waiver shall not be
effective before the first day of the
month after the month in which the
waiver form is received at an office of
the Board and shall not be effective as
to any annuity payment which has al-
ready been made or which cannot be
prevented.

(c) For the period during which a
waiver is in effect, no payment of the
amount of the annuity waived can ever
be made to any person. A waiver of an
annuity shall not, however, have any
effect on the amount of a spouse’s an-
nuity otherwise payable or on a lump
sum under section 6(c) of the Act oth-
erwise due, nor shall it serve to make
an individual eligible for a lump-sum
death benefit under section 6(b) of the
Act or any insurance benefit under the
Social Security Act on the basis of the
wages of the same deceased employee.

(d) A waiver once made shall con-
tinue in effect until the annuitant re-
quests in writing that it be terminated.
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§255.1 Introduction.

Section 10 of the Railroad Retire-
ment Act provides for the recovery of
an overpayment of benefits to an indi-
vidual. This part explains when an
overpayment must be recovered, from
whom an overpayment may be recov-
ered, and when recovery of the over-
payment may be waived or administra-
tive relief from recovery granted, and
circumstances under which the over-
payment may be compromised, or cir-
cumstances under which recovery of
the overpayment may be suspended or
terminated.

§255.2 Overpayments.

An overpayment, within the meaning
of this part, is made in any case in
which an individual receives a payment
under the Railroad Retirement Act, all
or part of which payment he or she is
not entitled to receive.

§255.3 When overpayments are to be
recovered.

Overpayments shall be recovered in
all cases except those in which recov-
ery is waived under §255.10 of this part
or administrative relief from recovery
is granted under §255.16 of this part, or
where the overpayment is compromised
or recovery is terminated or suspended
under §255.18 or §255.19 of this part.

§255.4 Persons from whom overpay-
ments may be recovered.

(a) Owverpaid individual. The Board
may recover an overpayment from the
individual to whom the overpayment
has been made by any method per-
mitted by this part, or by the Federal
Claims Collection Standards (4 CFR
chapter 2) (Example 1 of this section).
If the overpaid individual dies before
recovery is completed, then recovery
may be effected by recovery from the
estate or the heirs of such individual.

(b) Other than overpaid individual. The
Board may recover an overpayment
from a person other than the overpaid
individual if such person is receiving
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§255.5

benefits based upon the same record of
compensation as the overpaid indi-
vidual under a statute administered by
the Board. In such a case, the Board
will ordinarily recover the overpay-
ment by setoff against such benefits as
are provided for in §255.6 of this part
(Example 2 of this section). However,
the Board may ask for a cash refund of
the overpayment.

(¢) Individual not in the same house-
hold. Recovery under paragraph (b) of
this section may be made from an indi-
vidual who was not living in the same
household, as defined in part 216 of this
chapter, as the overpaid individual at
the time of the overpayment, if the in-
dividual from whom recovery is to be
made either was aware that benefits
were being paid incorrectly or bene-
fitted from the overpayment. (Example
3 of this section).

(d) Examples. This section may be il-
lustrated by the following examples:

Example (1). An employee receiving a dis-
ability annuity returns to work without no-
tifying the Board. The Board discovers that
the employee is working and determines that
the employee has recovered from his dis-
ability and has been overpaid. The Board re-
quests that the employee repay the overpay-
ment by cash refund either in one lump sum
or in installment payments. If the employee
refuses, the Board may refer the debt to a
collection agency or the Department of Jus-
tice for civil suit or may collect the debt in
any other manner permitted by law.

Example (2). The employee in Example 1
agrees to refund the overpayment by cash in-
stallment payments. However, the employee
dies before repaying the total amount of the
overpayment. At his death the employee’s
widow, who was living with the employee at
the time the overpayment was incurred, be-
comes entitled to a widow’s annuity. The
Board may recover the remainder of the
overpayment from any benefits due the
widow.

Example (3). C, a child of a deceased em-
ployee by his first marriage, is receiving a
disability annuity on the employee’s record
of compensation. W, the employee’s second
wife, is receiving a widow’s annuity on the
employee’s record of compensation. C lives
with his mother, the employee’s first wife. C
marries without notifying the Board. Mar-
riage terminates a child’s annuity. W is not
aware of C’s marriage. Upon discovery of C’s
marriage, the Board demands that C refund
the overpaid annuities; C refuses. Even
though W is receiving an annuity based upon
the same record of compensation as that of
C, the Board will not recover the overpay-
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ment from W because she is not in the same
household as C, was not aware of the incor-
rect benefits paid, and did not benefit from
them.

§255.5 Recovery by cash payment.

The Board shall have the right to re-
quire that an overpayment to an indi-
vidual be immediately and fully repaid
in cash by that individual. However, if
the Board determines that the indi-
vidual is financially unable to pay the
amount of the indebtedness in a lump
sum, payment may be accepted in reg-
ular installments in accordance with
the Federal Claims Collection Stand-
ards, found in 4 CFR chapter 2. These
standards provide that whenever pos-
sible installment payments should be
sufficient in amounts and frequency to
liquidate the debt in not more than 3
years.

§255.6 Recovery by setoff.

An overpayment may be recovered by
setoff from any subsequent payment
determined to be payable under any
statute administered by the Board to
the individual who received the over-
payment. An overpayment may be re-
covered from someone other than the
overpaid individual by setoff from a
subsequent payment determined to be
payable to that other individual on the
basis of the same record of compensa-
tion as that of the overpaid individual.

§255.7 Recovery by deduction in com-
putation of death benefit.

In computing the residual lump sum
provided for in part 234, subpart D, of
this chapter, the Board shall include in
the benefits to be deducted from the
applicable percentages of the aggregate
compensation provided for in that part
all overpayments, whether waived
under §255.10 of this part or otherwise
not recovered, that were paid to the
employee or to his or her spouse or to
his or her survivors with respect to the
employee’s employment.

§255.8 Recovery by adjustment in con-
nection with subsequent payments.

(a) Recovery of an overpayment may
be made by permanently reducing the
amount of any annuity payable to the
individual or individuals from whom
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recovery is sought. This method of re-
covery is called an actuarial adjust-
ment of the annuity. The Board cannot
require any individual to take an actu-
arial adjustment in order to recover an
overpayment nor is an actuarial ad-
justment available as a matter of
right. An actuarial adjustment be-
comes effective and the debt is consid-
ered recovered when, in the case of an
individual paid by electronic funds
transfer, the first annuity payment re-
flecting the annuity rate after actu-
arial adjustment is deposited to the ac-
count of the overpaid individual, or, in
the case of an individual paid by check,
the first annuity check reflecting the
annuity rate after actuarial adjust-
ment is negotiated.

Example. An annuitant agrees to recovery
of a $5,000 overpayment by actuarial adjust-
ment. However, the annuitant dies before ne-
gotiating the first annuity check reflecting
the actuarially-reduced rate. The $5,000 is
not considered recovered. If the annuitant
had negotiated the check before he died, the
$5,000 would be considered fully recovered.

(b) In calculating any adjustment
under this section, beginning with the
first day of January after the tables
and long-term or ultimate interest rate
go into effect under section 15(g) of the
Railroad Retirement Act (the triennial
evaluation), the Board shall use those
tables and long-term or ultimate inter-
est rate.

[63 FR 29548, June 1, 1998]

§255.9 Individual enrolled under sup-
plementary medical insurance plan.

Where recovery of the overpayment
is by setoff as provided for in §255.6 of
this part, and where recovery of the
overpayment by such means will be ac-
complished within a period of 5
months, and the individual from whom
recovery is sought is an enrollee under
Part B of Title XVIII of the Social Se-
curity Act (Supplementary Medical In-
surance Benefits for the Aged and Dis-
abled), an amount of such individual’s
monthly benefit which is equal to his
or her obligation for supplementary
medical insurance premiums will be
applied toward payment of such pre-
miums, and the balance of the monthly
benefit will be applied toward recovery
of the overpayment.

§255.11

§255.10 Waiver of recovery.

There shall be no recovery from any
person in any case where more than
the correct amount of annuities or
other benefits has been paid to an indi-
vidual or where payment has been
made to an individual not entitled
thereto if in the judgment of the
Board:

(a) The overpaid individual is with-
out fault, and

(b) Recovery would be contrary to
the purpose of the Railroad Retirement
Act or would be against equity or good
conscience.

§255.11 Fault.

(a) Before recovery of an overpay-
ment may be waived, it must be deter-
mined that the overpaid individual was
without fault in causing the overpay-
ment. If recovery is sought from other
than the overpaid individual but the
overpaid individual was not without
fault, then waiver is not available.
However, see §255.16 of this part for
provisions as to when administrative
relief from recovery may be granted in
such circumstances.

(b) Fault means a defect of judgment
or conduct arising from inattention or
bad faith. Judgment or conduct is de-
fective when it deviates from a stand-
ard of reasonable care taken to comply
with the entitlement provisions of this
chapter. Conduct includes both action
and inaction. Unlike fraud, fault does
not require a deliberate intent to de-
ceive.

(c) Whether an individual is at fault
in causing an overpayment generally
depends on all circumstances sur-
rounding the overpayment. Among the
factors the Board will consider are: the
ability of the overpaid individual to
understand the reporting requirements
of the Railroad Retirement Act or to
realize that he or she is being overpaid
(e.g., age, education, comprehension,
physical and mental condition); the
particular cause of non-entitlement to
benefits; and the number of instances
in which the individual may have made
erroneous statements.

(d)(1) Circumstances in which the
Board will find an individual at fault
include but are not limited to:

(i) Failure to furnish to the Railroad
Retirement Board information which
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§255.12

the individual knew or should have
known to be material;

(ii) An incorrect statement made by
the individual which he or she knew or
should have known was incorrect (in-
cluding furnishing an opinion or con-
clusion when asked for facts); and

(iii) Failure to return a payment
which the individual knew or should
have known was incorrect.

(2) Where any of the circumstances
listed in paragraph (d)(1) are found to
have occurred, the individual shall be
presumed to be not without fault. This
presumption may be rebutted, but the
burden of presenting evidence to rebut
the presumption is on the individual.

(3) For purposes of paragraph (d)(1)@i),
furnishing information to the Social
Security Administration or any other
agency shall not be considered to con-
stitute furnishing information to the
Railroad Retirement Board.

(4) For purposes of this section, an
error on the part of the agency shall
not extinguish fault on the part of the
individual.

(e) Circumstances in which the Board
will find an individual not at fault in-
clude but are not limited to:

(1) The overpayment is the result of
Board error of which the overpaid indi-
vidual was not aware and could not
reasonably have been expected to be
aware (Example 1 of this section).

(2) The overpayment is the result of
an adjustment to the overpaid individ-
ual’s annuity because of entitlement of
another individual to an annuity on
the same record of compensation as
that of the overpaid individual (Exam-
ple 2 of this section).

(3) The overpayment is the result of
the Board’s continuing to pay an indi-
vidual after he or she has notified the
Board of an event which caused or
should have caused a reduction in his
or her benefit; provided that continued
payment of the unreduced benefit led
the individual to believe in good faith
that he or she was entitled to the pay-
ments subsequently received.

(f) The application of this section
may be illustrated by the following
examples:

Example (1). The Board makes a mathe-
matical error in the computation of an em-
ployee’s annuity, thus giving the employee a
higher rate than he or she is entitled to but
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which is sufficiently close to the estimated
rate given the employee at the time he or
she applied for the annuity that the em-
ployee believed, in good faith, that the
amount was correct. The employee is not at
fault in causing the overpayment in this
case. The overpayment may be waived if the
requirements of §255.12 or §255.13 of this part
are met.

Example (2). The widow and four minor
children of a railroad employee are receiving
benefits from the Board under the family
maximum. Another minor child not living in
the same household as the above individuals
is also determined to be the child of the de-
ceased employee. The widow was not aware
of the existence of this child. An award of
benefits to this child causes a reduction in
benefits to the other individuals under the
family maximum benefit provision of the So-
cial Security Act. Because of normal admin-
istrative delay this reduction does not take
place for a period of 2 months after its effec-
tive date. The widow and her children are
without fault with respect to this overpay-
ment. The overpayment may be waived if the
requirements of §255.12 or §255.13 of this part
are met.

§255.12 When recovery is contrary to
the purpose of the Railroad Retire-
ment Act.

(a) The purpose of the Railroad Re-
tirement Act is to pay retirement and
survivor annuities and other benefits
to eligible beneficiaries. It is contrary
to the purpose of the Act for an over-
payment to be recovered from income
and resources which the individual re-
quires to meet ordinary and necessary
living expenses. If either income or re-
sources, or a combination thereof, are
sufficient to meet such expenses, re-
covery of an overpayment is not con-
trary to the purpose of the Act.

(b) For purposes of this section, in-
come includes any funds which may
reasonably be considered available for
the individual’s use, regardless of
source, including inheritance pros-
pects. Income to the individual’s
spouse or dependents is available to the
individual if the spouse or dependent
lived with the individual at the time
waiver is considered. Types of income
include but are not limited to:

(1) Government benefits, such as
Black Lung, Social Security, Workers’
Compensation, and Unemployment
Compensation benefits;

(2) Wages and self-employment in-
come;
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(3) Regular incoming payments, such
as rent or pensions; and

(4) Investment income.

(c) For purposes of this section, re-
sources may include:

(1) Liquid assets, such as cash on
hand, the value of stocks, bonds, sav-
ings accounts, mutual funds and the
like;

(2) Non-liquid assets (except an indi-
vidual’s primary residence) at their
fair market value; and

(3) Accumulated, unpaid Federal ben-
efits.

(4) For purposes of paragraphs (c)(1)
and (2) of this section, assets concealed
or improperly transferred on and after
the date of notification of the overpay-
ment, other than cash expended to
meet ordinary and necessary living ex-
penses, shall be included.

(d) Whether an individual has suffi-
cient income and resources to meet or-
dinary and necessary living expenses
depends not only on the amount of his
or her income and resources, but also
on whether the expenses are ordinary
and necessary. While the level of ex-
penses which is ordinary and necessary
may vary among individuals, it must
be held at a level reasonable for an in-
dividual who is living on a fixed in-
come. The Board will consider the dis-
cretionary nature of an expense in de-
termining whether it is reasonable. Or-
dinary and necessary living expenses
include:

(1) Fixed living expenses such as food
and clothing, rent, mortgage pay-
ments, utilities, maintenance, insur-
ance (e.g., life, accident, and health in-
surance), taxes, installment payments,
ete.;

(2) Medical, hospital, and other simi-
lar expenses;

(3) Expenses for the support of others
for whom the individual is legally re-
sponsible; and

(4) Miscellaneous
newspapers, haircuts).

(e) Where recovery of the full amount
of an overpayment would be made from
income and resources required to meet
ordinary and necessary living expenses,
but recovery of a lesser amount would
leave income or resources sufficient to
meet such expenses, recovery of the
lesser amount is not contrary to the
purpose of the Act.

expenses (e.g.,

§255.13

(f) This section may be illustrated by
the following examples:

Example (1). A remarried widow, W, is over-
paid $6000 due to receipt of benefits on the
wage records of both her late husbands. It
has been determined that she is without
fault. Her financial disclosure statement re-
veals monthly income greater than monthly
expenses, and assets of $12,000, $10,000 of
which is in cash. She claims to be saving
these funds for future medical expenses, be-
cause she has a progressive disease. While it
is not necessarily contrary to the purposes of
the Act to recover the overpayment in these
circumstances, the legitimate medical ex-
penses associated with the disease must be
considered.

Example (2). A disability annuitant, D, is
overpaid $33,000 because of simultaneous en-
titlement to workers’ compensation pay-
ments. He is determined to be without fault.
He claims he has assumed financial responsi-
bility for his adult child and her children. A
claimed expense for which the annuitant has
no legal obligation to pay does not make re-
covery contrary to the purposes of the Act.

§255.13 When recovery is against eq-
uity or good conscience.

(a) Recovery is considered to be
against equity or good conscience if a
person, in reliance on payments made
to him or her or on notice that pay-
ment would be made, relinquished a
significant and valuable right (Exam-
ple 1 of this section) or changed his or
her position to his or her substantial
detriment (Example 2 of this section).

(b) An individual’s ability to repay
an overpayment is not material to a
finding that recovery would be against
equity or good conscience but is rel-
evant with respect to the credibility of
a claim of detrimental reliance under
paragraph (a) of this section.

(c) This section may be illustrated by
the following examples:

Example (1). After being informed by the
Board that he had been credited with suffi-
cient years of railroad service to retire at
age 60, an employee quit his railroad job and
applied for benefits under the Railroad Re-
tirement Act. He receives benefits for six
months when it is discovered that he had in-
sufficient railroad service to retire at age 60
and was not entitled to the benefits he re-
ceived. His annuity was terminated. Because
the employee gave up his seniority rights
when he quit his railroad job, he cannot get
his job back. It is determined that the em-
ployee was not at fault in causing the over-
payments. In this situation recovery of the
overpayment would be against equity or
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good conscience because the overpaid indi-
vidual gave up a valuable right.

Example (2). A widow, having been awarded
annuities for herself and her daughter, en-
tered her daughter in a private school. The
widow did not have substantial assets and
her income, apart from the annuities she re-
ceived in the amounts payable, would not
have been sufficient for her to have under-
taken the obligation to send her daughter to
private school. In order to pay for the
schooling she took out a loan and used the
monthly annuities to pay interest and prin-
cipal on the loan. After the widow and her
daughter had received payments for almost a
year, the deceased employee was found not
to have been insured under the Railroad Re-
tirement Act. Therefore, all payments to the
widow and child were erroneous and the an-
nuities were terminated. It is determined
that the widow was not at fault in causing
the overpayment. Having incurred a finan-
cial obligation (the school loan) toward
which the benefits had been applied, the
widow was in a worse position financially
than if she and her daughter had never been
entitled to benefits. In this situation, the re-
covery of the overpayment would be against
equity or good conscience.

§255.14 Waiver not available when re-
covery can be made from accrual of
social security benefits.

Where the overpayment is the result
of a reduction of benefits payable under
the Railroad Retirement Act due to the
overpaid individual’s entitlement to
social security benefits and recovery of
such overpayment may be made by off-
set against an accrual of social secu-
rity benefits, it shall not be considered
to be against equity or good conscience
or contrary to the purpose of the Rail-
road Retirement Act to recover the
overpayment by offset against the ac-
crual. Consequently, in such a case re-
covery of an overpayment is not sub-
ject to waiver consideration.

§255.15 Waiver to an estate.

It shall never be considered contrary
to the purpose of the Railroad Retire-
ment Act to recover an overpayment
from the estate of an overpaid indi-
vidual.

§255.16 Administrative relief from re-
covery.

(a) Where the Board seeks to recover
an overpayment from someone other
than the overpaid individual, as pro-
vided for in §255.4 of this part, and
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where waiver of recovery, as provided
for in §255.10 of this part, is not avail-
able because the overpaid individual
was at fault as defined in §255.11 of this
part, the Board may forego recovery of
the overpayment where the individual
from whom recovery is sought was not
at fault in causing the overpayment
and where recovery is contrary to the
purpose of the Railroad Retirement
Act as defined in §255.12 of this part.

(b) Application of administrative re-
lief from recovery with respect to a
given person from whom recovery may
be made shall have no effect on the au-
thority of the Board to recover the
overpayment from anyone else from
whom recovery may be sought.

(c) This section may be illustrated by
the following examples:

Example (1): An employee, through his own
fault, causes an overpayment in his annuity.
The employee dies before the overpayment
can be recovered from him and he leaves no
estate. A widow’s annuity is payable on the
employee’s compensation record. The widow
was not at fault in causing the overpayment.
The Board may recover the remainder of the
overpayment by setoff against the widow’s
annuity. However, it may forego recovery
under this section if such recovery would be
contrary to the purpose of the Railroad Re-
tirement Act as defined in §255.12 of this
part. Since this is not a waiver of the over-
payment, the Board is free to recover the
overpayment from the widow at a later date,
for example, if an accrual of benefits should
become payable, or if it determines that such
recovery would not be against the purpose of
the Railroad Retirement Act.

Example (2): A representative payee for a
retarded child, through her own fault, causes
an overpayment in the child’s annuity. The
overpaid amounts were used for the benefit
of the child. The representative payee dies
before the overpayment can be recovered
from her and she leaves no estate. The Board
may not waive the remainder of the overpay-
ment with respect to the child since for pur-
poses of waiver the representative payee is
considered the overpaid individual (see
§255.17 of this part) and the overpaid indi-
vidual was at fault. However, if the child was
not at fault in causing the overpayment and
recovery would be contrary to the purpose of
the Railroad Retirement Act as defined in
§255.12 of this part, then the Board may fore-
go recovery of the overpayment from the
child’s annuity under this section.
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§255.17 Recovery of overpayments
from a representative payee.

(a) Joint liability. In general, if an
overpayment is made to an individual
receiving benefits as a representative
payee (see part 266 of this chapter) the
Board may recover the overpayment
from either the representative payee or
the beneficiary, or both. If the bene-
ficiary is currently receiving benefits,
either in his or her own right or
through a representative payee, the
Board will generally propose to recover
the overpayment by setoff against
those benefits as provided for in §255.6
of this part. If the beneficiary is not
currently receiving benefits but the
representative payee is receiving bene-
fits, then the Board will generally pro-
pose to recover the overpayment by
setoff against those benefits.

(b) Waiver of overpayments. For pur-
poses of §255.10 of this part (Waiver of
recovery), if it is determined that the
representative payee was at fault in
causing the overpayment there may be
no waiver of the overpayment either as
to the representative payee or the ben-
eficiary. However, if the beneficiary
was not at fault in causing the over-
payment he or she may be eligible for
administrative relief from recovery
under §255.16 of this part.

(c) This section may be illustrated by
the following examples:

Example (1). M is receiving a child’s annu-
ity as a representative payee for her disabled
son, S. With M’s knowledge S marries. Al-
though both M and S know that marriage
terminates the child’s annuity, neither of
them informs the Board of this event. Both
M and S are liable for any overpayment
caused. Waiver is not available since M
would be considered at fault in causing the
overpayment. Administrative relief from re-
covery is not available to S since he would
also be considered at fault.

Example (2). R is a representative payee for
B, who resides in a skilled-care facility. R is
found to be at fault in causing an overpay-
ment of benefits to B. The Board may re-
cover the overpayment from either R or B.
Waiver is not available because R was at
fault in causing the overpayment. However,
if B was not at fault in causing the overpay-
ment he or she may be entitled to adminis-
trative relief from recovery under §255.16 of
this part.

§255.19

§255.18 Compromise of overpayments.

(a) This section sets forth the prin-
cipal standards which the Board ap-
plies in exercising its authority under
31 U.S.C. 3711 to compromise an over-
payment. In addition, the Board may
compromise an overpayment under the
Federal Claims Collection Standards
set forth in 4 CFR part 103.

(b) An overpayment may be com-
promised only if it is in the best inter-
est of the agency. Circumstances and
factors to be considered are:

(1) The overpayment cannot be col-
lected because of the overpaid individ-
ual’s inability to pay the full amount
of the overpayment within a reason-
able time;

(2) The overpaid individual refuses to
pay the overpayment in full and it ap-
pears that enforced collection proce-
dures will take an inordinate amount
of time or that the cost of collecting
does not justify the enforced collection
of the full amount; or

(3) There is doubt that the Board
could prove its case in court for the
full amount claimed because of a bona
fide dispute as to the facts or because
of the legal issues involved.

§255.19 Suspension or termination of
the collection of overpayments.

This section sets forth the principal
standards which the Board applies in
approving the suspension or termi-
nation of the collection of an overpay-
ment. In addition the Board may sus-
pend or terminate collection under the
Federal Claims Collection Standards
set forth in 4 CFR part 104.

(a) Collection action on a Board
claim may be suspended temporarily
when the debtor cannot be located and
there is reason to believe future collec-
tion action may be productive or col-
lection may be effected by offset in the
near future.

(b) Collection action may be termi-
nated when:

(1) The debtor is unable to make any
substantial payment;

(2) The debtor cannot be located and
offset is too remote to justify retention
of the claim;

(3) The cost of collection action will
exceed the amount recoverable; or
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Pt. 258

(4) The claim is legally without merit
or cannot be substantiated by the evi-
dence.

PART 258—HEARINGS BEFORE THE
BOARD OR DESIGNATED EXAM-
INERS

Sec.
258.1
258.2
258.3
258.4
258.5

Hearings.

Witnesses.

Application for witnesses.

Service of subpoenas.

Exhibits.

258.6 Procedure when examiner appointed.

258.7 Board decisions and opinions and dis-
senting opinions.

AUTHORITY: Sec. 10, 50 Stat. 314, as amend-
ed; 45 U.S.C. 228j, unless otherwise noted.

SOURCE: 43 FR 56888, Dec. 5, 1978, unless
otherwise noted.

§258.1 Hearings.

(a) To such extent as may be nec-
essary to determine (1) the employee
status of any individual or group of in-
dividuals, (2) the employer status of
any person, and (3) any other matter
arising out of or necessary for the ad-
ministration of the Railroad Unem-
ployment Insurance Act and the Rail-
road Retirement Acts of 1935, 1937, and
1974, other than those matters specifi-
cally provided for in parts 260 and 320
of this chapter, the Board may itself or
through one of its members or a des-
ignated examiner, conduct hearings,
require and compel the attendance of
witnesses and the production of records
and documents, administer oaths, take
testimony, make all pertinent inves-
tigations and findings of fact, and
render decisions upon such findings.

(b) Where the Board determines that
an oral hearing is necessary to the de-
termination of a matter before it, the
Board shall notify all parties to the
proceeding that a hearing will be con-
ducted, and, if the hearing is to be be-
fore a single Board member or a des-
ignated examiner, the notice shall
identify the member or examiner au-
thorized to conduct the hearing. The
Board or the person authorized to con-
duct the hearing shall fix a time and
place for the holding of the hearing and
shall notify all parties thereof.
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§258.2 Witnesses.

(a) In any hearing held pursuant to
the provisions of this part, witnesses
may be compelled to appear, give testi-
mony, and produce records and docu-
ments.

(b) Designation by the Board of any
person as an examiner to preside at and
conduct such hearings shall constitute
a delegation of authority to such exam-
iner to require and compel the attend-
ance of witnesses and the production of
records and documents, to administer
oaths, and to take testimony.

§258.3 Application for witnesses.

(a) Any person or persons conducting
a hearing pursuant to the provisions of
this part or part 260 of this chapter
may, upon such person’s or persons’
own motion or upon application of any
party to such hearing, issue a subpoena
for a witness or witnesses. An applica-
tion for a subpoena shall be by affi-
davit filed with the person or persons
conducting the hearing within such pe-
riod of time as will permit service and
return of a subpoena prior to the date
set for the hearing at which the wit-
ness is to appear, but in no case shall
such application be filed later than 10
days prior to the date of hearing. The
application shall set forth:

(1) The name and address of the wit-
ness;

(2) The title of the matter to be
heard, i.e., names of parties;

(3) The issue to which the testimony
of the witness will be directed;

(4) The substance of the testimony
which such witness is expected to give
or the facts to which such witness will
testify; and

(5) The specific books, papers or doc-
uments which are requested, if a sub-
poena duces tecum is applied for.

(b) In addition to the above, the
party filing such application shall, at
the time of filing, deposit therewith a
sum of money sufficient to cover the
fees and transportation allowance of
the witness, or, in lieu thereof, shall
state in the application that satisfac-
tory arrangements have been made
with the witness for the direct pay-
ment of his or her fees and transpor-
tation allowance and any other allow-
able expense.
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