aworley on LAPBHBH6L3 with DISTILLER

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

VerDate Sep<11>2014

Office of Workers’ Compensation Programs, Labor

208). A Federal employee may act as a
representative only:

(a) On behalf of immediate family
members, defined as a spouse, children,
parents, and siblings of the representa-
tive, provided no fee or gratuity is
charged; or

(b) While acting as a union represent-
ative, defined as any officially sanc-
tioned union official, and no fee or gra-
tuity is charged.

§10.702
paid?

How are fees for services

(a) A representative may charge the
claimant a fee and other costs associ-
ated with the representation before
OWCP. The claimant is solely respon-
sible for paying the fee and other
charges. The claimant will not be reim-
bursed by OWCP, nor is OWCP in any
way liable for the amount of the fee.
Contingency fees are not allowed in
any form.

(b) Administrative costs (mailing,
copying, messenger services, travel and
the like, but not including secretarial
services, paralegal and other activities)
need not be approved before the rep-
resentative collects them. Before any
fee for services can be collected, how-
ever, the fee must be approved by the
Secretary.

§10.703 How are fee applications ap-
proved?

(a) Fee application. The representa-
tive must submit the fee application to
OWCP for services rendered before
OWCP. (Representative services before
ECAB must be approved by ECAB
under 20 CFR part 501.) The application
submitted to OWCP shall contain the
following:

(1) An itemized statement showing
the representative’s hourly rate, the
number of hours worked and specifi-
cally identifying the work performed
and a total amount charged for the rep-
resentation (excluding administrative
costs).

(2) A statement of agreement or dis-
agreement with the amount charged,
signed by the claimant. The statement
must also acknowledge that the claim-
ant is aware that he or she must pay
the fees and that OWCP is not respon-
sible for paying the fee or other costs.
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§10.705

(b) Approval where there is no dispute.
Where a fee application that describes
the services rendered in accordance
with paragraph (a)(1) of this section is
accompanied by a signed statement in-
dicating the claimant’s agreement with
the fee as described in paragraph (a)(2)
of this section, the application is
deemed approved except that no con-
tingency fee arrangement may be con-
sidered deemed approved through this
process.

(c) Disputed requests. (1) Where the
claimant disagrees with the amount of
the fee, as indicated in the statement
accompanying the submittal, OWCP
will evaluate the objection and decide
whether or not to approve the request.
OWCP will provide a copy of the re-
quest to the claimant and ask him or
her to submit any further information
in support of the objection within 15
days from the date the request is for-
warded. After that period has passed,
OWCP will evaluate the information
received to determine whether the
amount of the fee is substantially in
excess of the value of services received
by looking at the following factors:

(i) Usefulness of the representative’s
services;

(ii) The nature and complexity of the
claim;

(iii) The actual time spent on devel-
opment and presentation of the claim;
and

(iv) Customary local charges for serv-
ices for a representative of similar
background and experience.

(2) Where the claimant disputes the
representative’s request and files an
objection with OWCP, an appealable
decision will be issued.

§10.704 What penalties apply to rep-
resentatives who collect a fee with-
out approval?

Representatives who collect a fee
without proper approval from OWCP
may be charged with a misdemeanor
under 18 U.S.C. 292.

THIRD PARTY LIABILITY

§10.705 When must an employee or
other FECA beneficiary take action
against a third party?

(a) If an injury or death for which
benefits are payable under the FECA is
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caused, wholly or partially, by some-
one other than a Federal employee act-
ing within the scope of his or her em-
ployment, the claimant can be required
to take action against that third party.

(b) The Office of the Solicitor of
Labor (SOL) is hereby delegated au-
thority to administer the subrogation
aspects of certain FECA claims for
OWCP. Either OWCP or SOL can re-
quire a FECA beneficiary to assign his
or her claim for damages to the United
States or to prosecute the claim in his
or her own name. All information re-
garding subrogation claims adminis-
tered by SOL should be submitted to
Chief, Subrogation Unit, U.S. Depart-
ment of Labor, Office of the Solicitor,
200 Constitution Avenue, NW., Room
S4325, Washington, DC 20210.

§10.706 How will a beneficiary know if
OWCP or SOL has determined that
action against a third party is re-
quired?

When OWCP determines that an em-
ployee or other FECA beneficiary must
take action against a third party, it
will notify the employee or beneficiary
in writing. If the case is transferred to
SOL, a second notification may be
issued.

§10.707 What must a FECA beneficiary
who is required to take action
against a third party do to satisfy
the requirement that the claim be
“prosecuted”?

At a minimum, a FECA beneficiary
must do the following:

(a) Seek damages for the injury or
death from the third party, either
through an attorney or on his or her
own behalf;

(b) Either initiate a lawsuit within
the appropriate statute of limitations
period or obtain a written release of
this obligation from OWCP or SOL un-
less recovery is possible through a ne-
gotiated settlement prior to filing suit;

(c) Refuse to settle or dismiss the
case for any amount less than the
amount necessary to repay OWCP’s re-
fundable disbursements, as defined in
§10.714, without receiving permission
from OWCP or SOL;

(d) Provide periodic status updates
and other relevant information in re-
sponse to requests from OWCP or SOL;
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(e) Submit detailed information
about the amount recovered and the
costs of the suit on a ‘“‘Statement of
Recovery’’ form approved by OMB;

(f) Submit information regarding the
names of all plaintiffs to the suit or
settlement and their relationship to
the injured employee, if not the same
as the FECA beneficiary;

(g) If any portion of the settlement
or judgment was paid to more than one
individual, advise whether it was indi-
cated in the settlement or judgment
the amount each individual is to re-
ceive, and if so, the percentage of the
total award;

(h) Advise whether any portion of the
settlement or judgment was paid in
more than one capacity, such as a joint
payment to a husband and wife for per-
sonal injury and loss of consortium or
a payment to a spouse representing
both loss of consortium and wrongful
death; and

(i) Pay any required refund.

§10.708 Can a FECA beneficiary who
refuses to comply with a request to
assign a claim to the United States
or to prosecute the claim in his or
her own name be penalized?

When a FECA beneficiary refuses a
request to either assign a claim or
prosecute a claim in his or her own
name, OWCP may determine that he or
she has forfeited his or her right to all
past or future compensation for the in-
jury with respect to which the request
is made. Alternatively, OWCP may also
suspend the FECA beneficiary’s com-
pensation payments until he or she
complies with the request.

§10.709 What happens if a beneficiary
directed by OWCP or SOL to take
action against a third party does
not believe that a claim can be suc-
cess‘f;ully prosecuted at a reasonable
cost?

If a beneficiary consults an attorney
and is informed that a suit for damages
against a third party for the injury or
death for which benefits are payable is
unlikely to prevail or that the costs of
such a suit are not justified by the po-
tential recovery, he or she should re-
quest that OWCP or SOL release him
or her from the obligation to proceed.
This request should be in writing and
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