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by a State in conducting a procure-
ment under the USDA entitlement pro-
grams specified in 2 CFR 200.101(f)(4)
through (6) shall be excluded from com-
peting for such procurements. Such
prospective contractors are ineligible
for contract awards resulting from
such procurements regardless of the
procurement method used. However,
prospective contractors may provide
States with specification information
related to a State procurement under
the USDA entitlement programs speci-
fied in 2 CFR 200.101(f)(4) through (6)
and still compete for the procurement
if the State, and not the prospective
contractor, develops or drafts the spec-
ifications, requirements, statements of
work, invitations for bid, and/or re-
quests for proposals used to conduct
the procurement.

(b) Procurements by States under
USDA entitlement programs specified
in 2 CFR 200.101(f)(4) through (6) shall
be conducted in a manner that pro-
hibits the use of statutorily or admin-
istratively imposed in-State or local
geographic preferences except as pro-
vided for in 2 CFR 200.319(c).

[79 FR 75985, Dec. 19, 2014, as amended at 85
FR 72912, Nov. 16, 2020]
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SOURCE: 75 FR 29185, May 25, 2010, unless
otherwise noted.

§417.10 What does this part do?

This part adopts the OMB guidance
in subparts A through I of 2 CFR part
180, as supplemented by this part, as
the USDA policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the USDA to the OMB guid-
ance, as supplemented by this part.
This part satisfies the requirements in
section 3 of Executive Order 12549,
“Debarment and Suspension’” (3 CFR
1986 Comp., p. 189), Executive Order
12689, ‘‘Debarment and Suspension’ (3
CFR 1989 Comp., p. 235) and 31 U.S.C.
6101 note (Section 2455, Pub. L. 103-355,
108 Stat. 3327).

§417.20 Does this part apply to me?

Through this part, pertinent portions
of the OMB guidance in subparts A

2 CFR Ch. IV (1-1-23 Edition)

through I of 2 CFR part 180 (see table at
2 CFR 180.100(b)) apply to you if you are
a:

(a) Participant or principal in a
“covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970, as supplemented by
§§417.215 and 417.220 of this part);

(b) Respondent in a USDA debarment
and suspension action;

(c) USDA debarment or suspension
official; or

(d) USDA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§417.30 What policies and procedures
must I follow?

The USDA policies and procedures
that you must follow are the policies
and procedures specified in this regula-
tion and each applicable section of the
OMB guidance in subparts A through I
of 2 CFR part 180, as that section is
supplemented by the section in this
part with the same section number.
The contracts that are covered trans-
actions, for example, are specified by
section 220 of the OMB guidance (i.e., 2
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., §417.220). For
any section of OMB guidance in sub-
parts A through I of 2 CFR part 180
that has no corresponding section in
this part, USDA policies and proce-
dures are those in the OMB guidance.

Subpart A—General

§417.137 Who in the USDA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

Within the USDA, a debarring offi-
cial may grant an exception to let an
excluded person participate in a cov-
ered transaction as provided under 2
CFR 180.135.
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Subpart B—Covered Transactions

§417.210 Which nonprocurement
transactions are covered trans-
actions?

All nonprocurement transactions, as
defined in §417.970, are covered trans-
actions unless listed in §417.215.

§417.215 Which nonprocurement
transactions, in addition to those
listed in 2 CFR 180.215, are not cov-
ered transactions?

(a) Transactions not covered. In addi-
tion to the nonprocurement trans-
actions listed in 2 CFR 180.215, the fol-
lowing nonprocurement transactions
are not covered transactions:

(1) An entitlement or mandatory
award required by a statute, including
a lower tier entitlement or mandatory
award that is required by a statute.

(2) The export or substitution of Fed-
eral timber governed by the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990, 16 U.S.C. 620 et seq. (The
“Export Act’”), which prevents a
debarred person from entering into any
contract for the purchase of unproc-
essed timber from Federal lands. See 16
U.S.C. 620d(d)(1)(A).

(3) The receipt of licenses, permits,
certificates, and indemnification under
regulatory programs conducted in the
interest of public health and safety,
and animal and plant health and safe-
ty.

(4) The receipt of official grading and
inspection services, animal damage
control services, public health and
safety inspection services, and animal
and plant health and safety inspection
services.

(5) If the person is a State or local
government, the provision of official
grading and inspection services, animal
damage control services, animal and
plant health and safety inspection
services.

(6) The receipt of licenses, permits, or
certificates under regulatory programs
conducted in the interest of ensuring
fair trade practices.

(7) Permits, licenses, exchanges and
other acquisitions of real property,
rights of way, and easements under
natural resource management pro-
grams.

§417.220

(8) Any transaction to be imple-
mented outside the United States that
is below the primary tier covered
transaction in a USDA foreign assist-
ance program.

(99 Any transaction to be imple-
mented outside the United States that
is below the primary tier covered
transaction in a USDA export credit
guarantee program or direct credit pro-
gram.

(b) Limited requirement to check EPLS.
Notwithstanding the fact that trans-
actions to be implemented outside the
United States that are below the pri-
mary tier covered transaction in a
USDA foreign assistance program, ex-
port credit guarantee program or di-
rect credit program are not covered
transactions, pursuant to paragraphs
(a)(8) and (9) of this section, primary
tier participants under these programs
must check the EPLS prior to entering
into any transaction with a person at
the first lower tier and shall not enter
into such a transaction if the person is
excluded or disqualified under the
EPLS.

(c) Exception. A cause for suspension
or debarment under §180.700 or §180.800
of this title (as supplemented by
§417.800) may be based on the actions of
a person with respect to a procurement
or nonprocurement transaction under a
USDA program even if such trans-
action has been excluded from covered
transaction status by this section or
§417.220.

§417.220 Are any procurement con-
tracts included as covered trans-
actions?

(a) Covered transactions under this
part:

(1) Do not include any procurement
contracts awarded directly by a Fed-
eral agency; but

(2) Do include some procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered
transactions (see appendix to this part).

(b) Specifically, a contract for goods
or services is a covered transaction if
any of the following applies:

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under §417.210,
and the amount of the contract is ex-
pected to equal or exceed $25,000.

255



§417.221

(2) The contract requires the consent
of a USDA official. In that case, the
contract, regardless of the amount, al-
ways is a covered transaction, and it
does not matter who awarded it. For
example, it could be a subcontract
awarded by a contractor at a tier below
a nonprocurement transaction, as
shown in the appendix to this part.

(3) The contract is for federally-re-
quired audit services.

(c) Any procurement contract to be
implemented outside the United States
that is below the primary tier covered
transaction in a USDA foreign assist-
ance program is not a covered trans-
action, notwithstanding the provisions
in paragraphs (a) and (b) of this sec-
tion.

(d) Any procurement contract to be
implemented outside the United States
that is below the primary tier covered
transaction in a USDA export credit
guarantee program or direct credit pro-
gram is not a covered transaction, not-
withstanding the provisions in para-
graphs (a) and (b) of this section.

(e) Notwithstanding the fact that
procurement contracts to be imple-
mented outside the United States that
are below the primary tier covered
transaction in a USDA foreign assist-
ance program, export credit guarantee
program or direct credit program are
not covered transactions, pursuant to
paragraphs (¢c) and (d) of this section,
primary tier participants under these
programs must check the EPLS prior
to entering into any procurement con-
tract that is expected to equal or ex-
ceed $25,000 with a person at the first
lower tier and shall not enter into such
a procurement contract if the person is
excluded or disqualified under the
EPLS.

§417.221 How would the exclusions
from coverage for the USDA’s for-
eign assistance programs apply?

The primary tier covered transaction
would be the food aid grant agreement
entered into between USDA and a pro-
gram participant, such as a U.S. pri-
vate voluntary organization. USDA
would have to check the EPLS before
entering into the food aid grant agree-
ment to ensure that the U.S. private
voluntary organization that would be
the primary tier participant is not ex-

2 CFR Ch. IV (1-1-23 Edition)

cluded or disqualified. A transaction at
the first lower tier might be a sub-
recipient agreement between the U.S.
private voluntary organization and a
foreign subrecipient of the commod-
ities that were provided under the food
aid grant agreement. Pursuant to
§417.215(a)(8), this nonprocurement
transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract entered into be-
tween the U.S. private voluntary orga-
nization and a foreign entity to provide
supplies or services that are expected
to equal or exceed $25,000 in value and
that are needed by such organization
to implement activities under the food
aid grant agreement. Pursuant to
§417.220(c), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. private voluntary
organization would be prohibited from
entering into, at the first lower tier, an
agreement with a subrecipient or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

§417.222 How would the exclusions
from coverage for USDA’s export
credit guarantee and direct credit
programs apply?

(a) Export credit guarantee program. In
the case of the export credit guarantee
program, the primary tier covered
transaction would be the guarantee
issued by the USDA to a U.S. exporter.
The U.S. exporter usually assigns the
guarantee to a U.S. financial institu-
tion, and this would create another pri-
mary tier covered transaction between
USDA and the U.S. financial institu-
tion. USDA would have to check the
EPLS before issuing a guarantee or ac-
cepting a guarantee assignment to en-
sure that the U.S. exporter or financial
institution that would be the primary
tier participant is not excluded or dis-
qualified. A transaction at the first
lower tier under the export credit guar-
antee program might be a payment ob-
ligation of a foreign bank to the U.S.
exporter to pay on behalf of the im-
porter for the exported U.S. commod-
ities that are covered by the guarantee.
Similarly, a transaction at the first
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lower tier might be a payment obliga-
tion of a foreign bank under an instru-
ment, such as a loan agreement or let-
ter of credit, to the U.S. financial insti-
tution assigned the guarantee, which
has paid the exporter for the exported
U.S. commodities and, in so doing,
issued a loan to the foreign bank,
which the foreign bank is obligated to
repay on deferred payment terms. Pur-
suant to §417.215(a)(9), these non-
procurement transactions would not be
covered transactions. In addition, a
transaction at the first lower tier
under the export credit guarantee pro-
gram might be a procurement contract
(i.e., a contract for the purchase and
sale of goods) that is expected to equal
or exceed $25,000 entered into between
the U.S. exporter and the foreign im-
porter for the U.S. commodities, the
payment for which is covered by the
guarantee. Pursuant to §417.220(d), this
procurement contract would not be a
covered transaction. However, pursu-
ant to §§417.215(b) and 417.220(e), the
U.S. exporter or U.S. financial institu-
tion would be prohibited from entering
into, at the first lower tier, an agree-
ment with an importer (or intervening
purchaser) or foreign bank or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

(b) Direct credit program. In the case
of the direct credit program, the pri-
mary tier covered transaction would be
the financing agreement between the
USDA and the U.S. exporter. USDA
purchases the exporter’s account re-
ceivable in a particular transaction
pursuant to the financing agreement.
On occasion, such transaction may
contemplate a payment obligation of a
U.S. or foreign bank to make the re-
quired payments. USDA would have to
check the EPLS before entering into a
financing agreement or accepting such
a payor to ensure that the U.S. ex-
porter or the bank, if any, that would
be the primary tier participant is not
excluded or disqualified. A transaction
at the first lower tier might be a pay-
ment obligation of the importer to pay
the exporter for the exported U.S. com-
modities that are covered by the fi-
nancing agreement. Pursuant to
§417.215(a)(9), this nonprocurement

§417.437

transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract that is expected to
equal or exceed $25,000 entered into be-
tween the U.S. exporter and the foreign
importer for the U.S. commodities, the
payment for which is covered by the fi-
nancing agreement. Pursuant to
§417.220(d), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. exporter would be
prohibited from entering into, at the
first lower tier, an agreement with an
importer (or intervening purchaser) or
bank, or a procurement contract that
is expected to equal or exceed $25,000
with an entity that appears on the
EPLS as excluded or disqualified.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§417.332 What methods must I use to
pass down requirements to partici-
pants in lower tier covered trans-
actions with whom I intend to do
business?

You as a participant must include a
term or condition in lower tier covered
transactions requiring lower tier par-
ticipants to comply with subpart C of
the OMB guidance in 2 CFR part 180, as
supplemented by subpart C of this part.

Subpart D—Responsibilities of De-
partment of Agriculture Offi-
cials Regarding Transactions

§417.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR
180.435, you must include a term or
condition in the transaction that re-
quires the participant’s compliance
with subpart C of 2 CFR part 180, as
supplemented by subpart C of this part,
and requires the participant to include
a similar term or condition in lower
tier covered transactions.
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Subpart E—System for Award
Management Exclusions

SOURCE: 84 FR 52994, Oct. 4, 2019, unless
otherwise noted.

§417.500 What is the purpose of the
System for Award Management Ex-
clusions (SAM Exclusions)?

SAM Exclusions is a widely available
source of the most current information
about persons who are excluded or dis-
qualified from covered transactions.

§417.505 Who uses SAM Exclusions?

(a) Federal agency officials use SAM
Exclusions to determine whether to
enter into a transaction with a person,
as required under §180.430 of this title.

(b) Participants also may, but are
not required to, use SAM Exclusions to
determine if—

(1) Principals of their transactions
are excluded or disqualified, as re-
quired under §180.320 of this title; or

(2) Persons with whom they are en-
tering into covered transactions at the
next lower tier are excluded or dis-
qualified.

(c) SAM Exclusions are available to
the general public.

§417.510 Who maintains SAM Exclu-
sions?

The General Services Administration
(GSA) maintains SAM Exclusions.
When a Federal agency takes an action
to exclude a person under the non-
procurement or procurement debar-
ment and suspension system, the agen-
cy enters the information about the ex-
cluded person into SAM Exclusions.

§417.515 What specific information is
in SAM Exclusions?

(a) At a minimum, SAM Exclusions
indicates—

(1) The full name (where available)
and address of each excluded and dis-
qualified person, in alphabetical order,
with cross references if more than one
name is involved in a single action;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action;

(5) Any termination date for the ac-
tion;

2 CFR Ch. IV (1-1-23 Edition)

(6) The Federal agency and name and
telephone number of the agency point
of contact for the action; and

(7) The unique entity identifier ap-
proved by the GSA, of the excluded or
disqualified person, if available.

(b)(1) The database for SAM Exclu-
sions includes a field for the Taxpayer
Identification Number (TIN) (the social
security number (SSN) for an indi-
vidual) of an excluded or disqualified
person.

(2) Agencies disclose the SSN of an
individual to verify the identity of an
individual, only if permitted under the
Privacy Act of 1974 and, if appropriate,
the Computer Matching and Privacy
Protection Act of 1988, as codified in 5
U.S.C. 552(a).

§417.520 Who places the information
into SAM Exclusions?

Federal agency officials who take ac-
tions to exclude persons under this
part or officials who are responsible for
identifying disqualified persons must
enter the following information about
those persons into SAM Exclusions:

(a) Information required by
§180.515(a) of this title;

(b) The Taxpayer Identification Num-
ber (TIN) of the excluded or disquali-
fied person, including the social secu-
rity number (SSN) for an individual, if
the number is available and may be
disclosed under law;

(c) Information about an excluded or
disqualified person, within three busi-
ness days, after—

(1) Taking an exclusion action;

(2) Modifying or rescinding an exclu-
sion action;

(3) Finding that a person is disquali-
fied; or

(4) Finding that there has been a
change in the status of a person who is
listed as disqualified.

§417.525 Whom do I ask if I have ques-
tions about a person in SAM Exclu-
sions?

If you have questions about a listed
person in SAM Exclusions, ask the
point of contact for the Federal agency
that placed the person’s name into
SAM Exclusions. You may find the
agency point of contact from SAM Ex-
clusions.
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§417.530 Where can I find SAM Exclu-
sions?
You may access SAM Exclusions
through the internet, currently at
hitps://www.sam.gov.

Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions

SOURCE: 84 FR 52994, Oct. 4, 2019, unless
otherwise noted.

§417.625

§417.600 How do suspension and de-
barment actions start?

When Federal agency officials receive
information from any source con-
cerning a cause for suspension or de-
barment, they will promptly report it
and the agency will investigate. The of-
ficials refer the question of whether to
suspend or debar you to their sus-
pending or debarring official for con-
sideration, if appropriate.

§417.605 How does suspension differ
from debarment?

SUSPENSION DIFFERS FROM DEBARMENT IN THAT—

A suspending official . . .

A debarring official . . .

(a) Imposes suspension as a temporary status of ineligibility for
procurement and nonprocurement transactions, pending
completion of an investigation or legal proceedings.

(b) Must—

(1) Have “adequate evidence” that there may be a
cause for debarment of a person; and.

(2) Conclude that “immediate action” is necessary to
protect the Federal interest.

(c) Usually imposes the suspension “first,” and then promptly
notifies the suspended person, giving the person an oppor-
tunity to contest the suspension and have it lifted.

Imposes debarment for a specified period as a final determina-
tion that a person is not presently responsible.

Must conclude, based on a “preponderance of the evidence,”
that the person has engaged in conduct that warrants debar-
ment.

Imposes debarment “after” giving the respondent notice of the
action and an opportunity to contest the proposed debar-
ment.

§417.610 What procedures does a Fed-
eral agency use in suspension and
debarment actions?

In deciding whether to suspend or
debar you, a Federal agency handles
the actions as informally as prac-
ticable, consistent with principles of
fundamental fairness.

(a) For suspension actions, a Federal
agency uses the procedures in this sub-
part and subpart G of this part.

(b) For debarment actions, a Federal
agency uses the procedures in this sub-
part and subpart H of this part.

§417.615 How does a Federal agency
notify a person of a suspension or
debarment action?

(a) The suspending or debarring offi-
cial sends a written notice to the last
known street address, facsimile num-
ber, or email address of—

(1) You or your identified counsel; or

(2) Your agent for service of process,
or any of your partners, officers, direc-
tors, owners, or joint venturers.

(b) The notice is effective if sent to
any of these persons.

§417.620 Do Federal agencies coordi-
nate suspension and debarment ac-
tions?

Yes, when more than one Federal
agency has an interest in a suspension
or debarment, the agencies may con-
sider designating one agency as the
lead agency for making the decision.
Agencies are encouraged to establish
methods and procedures for coordi-
nating their suspension and debarment
actions.

§417.625 What is the scope of a sus-
pension or debarment?

If you are suspended or debarred, the
suspension or debarment is effective as
follows:

(a) Your suspension or debarment
constitutes suspension or debarment of
all of your divisions and other organi-
zational elements from all covered
transactions, unless the suspension or
debarment decision is limited—

(1) By its terms to one or more spe-

cifically identified individuals, divi-
sions, or other organizational ele-
ments; or

(2) To specific types of transactions.
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(b) Any affiliate of a participant may
be included in a suspension or debar-
ment action if the suspending or debar-
ring official—

(1) Officially names the affiliate in
the notice; and

(2) Gives the affiliate an opportunity
to contest the action.

§417.630 May a Federal agency impute
the conduct of one person to an-
other?

For purposes of actions taken under
this part, a Federal agency may impute
conduct as follows:

(a) Conduct imputed from an individual
to an organication. A Federal agency
may impute the fraudulent, criminal,
or other improper conduct of any offi-
cer, director, shareholder, partner, em-
ployee, or other individual associated
with an organization, to that organiza-
tion when the improper conduct oc-
curred in connection with the individ-
ual’s performance of duties for or on
behalf of that organization, or with the
organization’s knowledge, approval or
acquiescence. The organization’s ac-
ceptance of the benefits derived from
the conduct is evidence of knowledge,
approval or acquiescence.

(b) Conduct imputed from an organiza-
tion to an individual, or between individ-
uals. A Federal agency may impute the
fraudulent, criminal, or other improper
conduct of any organization to an indi-
vidual, or from one individual to an-
other individual, if the individual to
whom the improper conduct is imputed
either participated in, had knowledge
of, or reason to know of the improper
conduct.

(c) Conduct imputed from one organiza-
tion to another organization. A Federal
agency may impute the fraudulent,
criminal, or other improper conduct of
one organization to another organiza-
tion when the improper conduct oc-
curred in connection with a partner-
ship, joint venture, joint application,
association or similar arrangement, or
when the organization to whom the im-
proper conduct is imputed has the
power to direct, manage, control, or in-
fluence the activities of the organiza-
tion responsible for the improper con-
duct. Acceptance of the benefits de-
rived from the conduct is evidence of
knowledge, approval, or acquiescence.
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§417.635 May a Federal agency settle a
debarment or suspension action?

Yes, a Federal agency may settle a
debarment or suspension action at any
time if it is in the best interest of the
Federal Government.

§417.640 May a settlement include a
voluntary exclusion?

Yes, if a Federal agency enters into a
settlement with you in which you
agree to be excluded, it is called a vol-
untary exclusion and has government-
wide effect.

§417.645 Do other Federal agencies
know if an agency agrees to a vol-
untary exclusion?

(a) Yes, the Federal agency agreeing
to the voluntary exclusion enters infor-
mation about it into SAM Exclusions.

(b) Also, any agency or person may
contact the Federal agency that agreed
to the voluntary exclusion to find out
the details of the voluntary exclusion.

§417.650 May an administrative agree-
ment be the result of a settlement?

Yes, a Federal agency may enter into
an administrative agreement with you
as part of the settlement of a debar-
ment or suspension action.

§417.655 How will other Federal
awarding agencies know about an
administrative agreement that is
the result of a settlement?

The suspending or debarring official
who enters into an administrative
agreement with you must report infor-
mation about the agreement to the
designated integrity and performance
system within three business days
after entering into the agreement. This
information is required by section 872
of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009
(41 U.S.C. 2313).

§417.660 Will administrative agree-
ment information about me in the
designated integrity and perform-
ance system accessible through
SAM be corrected or updated?

Yes, the suspending or debarring offi-
cial who entered information into the
designated integrity and performance
system about an administrative agree-
ment with you:
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(a) Must correct the information
within three business days if he or she
subsequently learns that any of the in-
formation is erroneous.

(b) Must correct in the designated in-
tegrity and performance system, with-
in three business days, the ending date
of the period during which the agree-
ment is in effect, if the agreement is
amended to extend that period.

(c) Must report to the designated in-
tegrity and performance system, with-
in three business days, any other modi-
fication to the administrative agree-
ment.

(d) Is strongly encouraged to amend
the information in the designated in-
tegrity and performance system in a
timely way to incorporate any update
that he or she obtains that could be
helpful to Federal awarding agencies
who must use the system.

Subpart G—Suspension

§417.755 When will I know whether
the USDA suspension is continued
or terminated?

The suspending official must make a
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
record. The official record closes upon
the suspending official’s receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause.
However, the record will remain open
for the full 30 days, as called for in
§180.725, even when you make a submis-
sion before the 30 days expire.

Subpart H—Debarment

§417.800 What are the USDA causes
for debarment?

A Federal agency may debar a person
for—

(a) Conviction of or civil judgment
for—

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-

§417.800

tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, receiving sto-
len property, making false claims, or
obstruction of justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects your present responsi-
bility;

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as—

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction;

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before March
1, 1989, or a procurement debarment by
any Federal agency taken pursuant to
48 CFR part 9, subpart 9.4, before Au-
gust 25, 1995;

(2) Knowingly doing business with an
ineligible person, except as permitted
under §180.135;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §180.640 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of the provisions of the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701); or
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(d) Any other cause of so serious or
compelling a nature that it affects
your present responsibility.

§417.865
last?

(a) If the debarring official decides to
debar you, your period of debarment
will be based on the seriousness of the
cause(s) upon which your debarment is
based. Generally, debarment should not
exceed 3 years. However, if cir-
cumstances warrant, the debarring of-
ficial may impose a longer period of de-
barment.

(b) In determining the period of de-
barment, the debarring official may
consider the factors in 2 CFR 180.860. If
a suspension has preceded your debar-
ment, the debarring official must con-
sider the time you were suspended.

(c) If the debarment is for a violation
of the provisions of the Drug-Free
Workplace Act of 1988, your period of
debarment may not exceed 5 years.

(d) The Secretary shall permanently
debar from participation in USDA pro-
grams any individual, organization,
corporation, or other entity convicted
of a felony for knowingly defrauding
the United States in connection with
any program administered by USDA.

(1) Reduction. If the Secretary con-
siders it appropriate s/he may reduce a
debarment under this subsection to a
period of not less than 10 years.

(2) Exemption. A debarment under
this subsection shall not apply with re-
gard to participation in USDA domes-
tic food assistance programs. For pur-
poses of this paragraph, participation
in a domestic food assistance program
does not include acting as an author-
ized retail food store in the Supple-
mental Nutrition Assistance Program
(SNAP), the Special Supplemental Nu-
trition Assistance Program for Women,
Infants, and Children (WIC), or as a
nonbeneficiary entity in any of the do-
mestic food assistance programs. The
programs include:

(i) Special Nutrition Assistance Pro-
gram, 7 U.S.C. 2011, et seq.;

(ii) Food Distribution Program on In-
dian Reservations, 7 U.S.C. 2013(b);

(iii) National School Lunch Program,
42 U.S.C. 1751, et seq.;

(iv) Summer Food Service Program
for Children, 42 U.S.C. 1761; Child and

How long may my debarment

2 CFR Ch. IV (1-1-23 Edition)

Adult Care Food Program, 42 U.S.C.
1766;

(v) Special Milk Program for Chil-
dren, 42 U.S.C. 1772; School Breakfast
Program, 42 U.S.C. 1773;

(vi) Special Supplemental Nutrition
Program for Women, Infants, and Chil-
dren, 42 U.S.C. 1786;

(vii) Commodity Supplemental Food
Program, 42 U.S.C. 612¢ note;

(viii) WIC Farmers Market Nutrition
Program, 42 U.S.C. 1786;

(ix) Senior Farmers’ Market Nutri-
tion Program, 7 U.S.C. 3007; and

(x) Emergency Food Assistance Pro-
gram, 7 U.S.C. 7501, et. seq.

§417.870 When do I know if the USDA
debarring official debars me?

(a) The debarring official must make
a written decision whether to debar
within 45 days of closing the official
record. The official record closes upon
the debarring official’s receipt of final
submissions, information and findings
of fact, if any. The debarring official
may extend that period for good cause.
However, the record will remain open
for the full 30 days, as called for in
§180.820, even when you make a submis-
sion before the 30 days expire.

(b) The debarring official sends you
written notice, pursuant to §180.615,
that the official decided, either:

(1) Not to debar you; or

(2) To debar you. In this event, the
notice:

(i) Refers to the Notice of Proposed
Debarment;

(ii) Specifies the reasons for your de-
barment;

(iii) States the period of your debar-
ment, including the effective dates;
and

(iv) Advises you that your debarment
is effective for covered transactions
and contracts that are subject to the
Federal Acquisition Regulation (48
CFR chapter 1), throughout the Execu-
tive Branch of the Federal Government
unless an agency head or an authorized
designee grants an exception.
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Subpart I—Definitions

§417.930 Debarring official (USDA
supplement to governmentwide def-
inition at 2 CFR 180.930).

(a) Debarring official means an agen-
cy official who is authorized to impose
debarment. The debarring official is ei-
ther:

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The head of an organizational
unit within USDA (e.g., Administrator,
Food and Nutrition Service), who has
been delegated authority in 7 CFR part
2 to carry out a covered transaction, is
delegated authority to act as the de-
barring official in connection with such
transaction. This authority to act as a
debarring official may not be redele-
gated below the head of the organiza-
tional unit, except that, in the case of
the Forest Service, the Chief may re-
delegate the authority to act as a de-
barring official to the Deputy Chief for
the National Forest System or an As-
sociate Deputy Chief for the National
Forest System.

§417.935 Disqualified (USDA supple-
ment to governmentwide definition
at 2 CFR 180.935).

“Disqualified” means that a person is
prohibited from participating in speci-
fied Federal procurement or non-
procurement transactions as required
under a statute, Executive order (other
than Executive Orders 12549 and 12689)
or other authority. Examples of dis-
qualifications include persons prohib-
ited under—

(a) The Davis-Bacon Act (40 U.S.C.
216(a));

(b) The equal employment oppor-
tunity acts and Executive orders; or

(c) The Clean Air Act (42 U.S.C. 7606),
Clean Water Act (33 U.S.C. 1368) and
Executive Order 11738 (3 CFR, 1973
Comp., p. 799);

(d) 515(h) of the Federal Crop Insur-
ance Act (7 U.S.C. 1515(h));

(e) Section 12 of the Food and Nutri-
tion Act of 2008 (7 U.S.C. 2021).

[84 FR 52996, Oct. 4, 2019]

Pt. 417, App. 1

§417.970

(a) ‘“‘Nonprocurement transaction”
means any transaction, regardless of
type (except procurement contracts),
including, but not limited to the fol-
lowing:

(1) Grants.

(2) Cooperative agreements.

(3) Scholarships.

(4) Fellowships.

(5) Contracts of assistance.

(6) Loans.

(7) Loan guarantees.

(8) Subsidies.

(9) Insurances.

(10) Payments for specified uses.

(11) Donation agreements.

(b) A nonprocurement transaction at
any tier does not require the transfer
of Federal funds.

[84 FR 52996, Oct. 4, 2019]

Nonprocurement transaction.

§417.1010 Suspending official (USDA
supplement to governmentwide def-
inition at 2 CFR 180.1010).

(a) Suspending official means an
agency official who is authorized to
impose suspension. The suspending of-
ficial is either:

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The head of an organizational
unit within USDA (e.g., Administrator,
Food and Nutrition Service), who has
been delegated authority in 7 CFR part
2 of this title to carry out a covered
transaction, is delegated authority to
act as the suspending official in con-
nection with such transaction. This au-
thority to act as a suspending official
may not be redelegated below the head
of the organizational unit, except that,
in the case of the Forest Service, the
Chief may redelegate the authority to
act as a suspending official to the Dep-
uty Chief for the National Forest Sys-
tem or an Associate Deputy Chief for
the National Forest System.

APPENDIX 1 TO PART 417—COVERED
TRANSACTIONS

COVERED TRANSACTIONS

263



Pt. 418

Federal Agenc
geney

All Primary Tier

2 CFR Ch. IV (1-1-23 Edition)

Nonprocurement Transactions

All Lower Tier
Nonprocurement Transactions

All First Tier
Procurement Contracts
>$25,000

Agency Optional Lower Tier
Coverage
Designated Subcontracts >$25,000
(See Agency Implementing
Regulation)
>$25,000

[84 FR 52996, Oct. 4, 2019]
Subpart J [Reserved]

PART 418—NEW RESTRICTIONS ON
LOBBYING
Subpart A—General

Sec.

418.100 Conditions on use of funds.
418.105 Definitions.

418.110 Certification and disclosure.

Subpart B—Activities by Own Employees

418.200 Agency and legislative liaison.
418.205 Professional and technical services.
418.210 Reporting.

Subpart C—Activities by Other Than Own
Employees

418.300 Professional and technical services.
Subpart D—Penalties and Enforcement
418.400 Penalties.

All First Tier Procurement
Contracts Subject to
Agency Consent

All Lower Tier Subcontracts
Subject to
Agency Consent

418.405 Penalty procedures.
418.410 Enforcement.

Subpart E—Exemptions

418.500 Secretary of Defense.

Subpart F—Agency Reports

418.600 Semi-annual compilation.

418.605 Inspector General report.

APPENDIX A TO PART 418—CERTIFICATION RE-
GARDING LOBBYING

APPENDIX B TO PART 418—DISCLOSURE FORM
TO REPORT LOBBYING

AUTHORITY: 31 U.S.C. 1352; 5 U.S.C. 301.

SOURCE: 79 FR 75985, Dec. 19, 2014, unless
otherwise noted.

Subpart A—General

§418.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
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