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§3474.1 Adoption of 2 CFR part 200.

(a) The Department of Education
adopts the Office of Management and
Budget (OMB) Guidance in 2 CFR part
200, except for 2 CFR 200.102(a) and 2
CFR 200.207(a). Thus, this part gives
regulatory effect to the OMB guidance
and supplements the guidance as need-
ed for the Department.

(b) The authority for all of the provi-
sions in 2 CFR part 200 as adopted in
this part is listed as follows.

(Authority: 20 U.S.C. 1221e-3, 3474, and 2 CFR
part 200.)

§3474.5 How exceptions are made to 2
CFR part 200.1

(a) With the exception of Subpart F—
Audit Requirements of 2 CFR part 200,
the Secretary of Education, after con-
sultation with OMB, may allow excep-
tions for classes of Federal awards or
non-Federal entities subject to the re-
quirements of this part when excep-
tions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the re-
quirements of this part will be per-
mitted only in unusual circumstances.

(b) Exceptions for classes of Federal
awards or non-Federal entities will be

1C. Ref. 2 CFR 200.102.

published on the OMB Web site at
www.whitehouse.gov/omb.

(Authority: 20 U.S.C. 1221e-3, 3474, and 2 CFR
part 200)

§3474.10 Clarification
CFR 200.207.2

The Secretary or a pass-through enti-
ty may, in appropriate circumstances,
designate the specific conditions estab-
lished under 2 CFR 200.207 as ‘‘high-risk
conditions’ and designate a non-Fed-
eral entity subject to specific condi-
tions established under §200.207 as
“high-risk”’.

(Authority: 20 U.S.C. 1221e-3, 3474, and 2 CFR
part 200)

§3474.15 Contracting with faith-based
organizations and nondiscrimina-
tion.

(a) This section establishes respon-
sibilities that grantees and subgrantees
have in selecting contractors to pro-
vide direct Federal services under a
program of the Department. Grantees
and subgrantees must ensure compli-
ance by their subgrantees with the pro-
visions of this section and any imple-
menting regulations or guidance.

(b)(1) A faith-based organization is
eligible to contract with grantees and
subgrantees, including States, on the
same basis as any other private organi-
zation, with respect to contracts for
which such organizations are eligible
and considering any permissible ac-
commodation.

(2) In selecting providers of goods and
services, grantees and subgrantees, in-
cluding States, must not discriminate
for or against a private organization on
the basis of the organization’s religious
character, affiliation, or exercise, as
defined in 34 CFR 75.52(¢)(3) and
76.52(c)(3), and must ensure that the
award of contracts is free from polit-
ical interference, or even the appear-
ance of such interference, and is done
on the basis of merit, not on the basis
of religion or religious belief, or lack
thereof. Notices or announcements of
award opportunities and notices of
award or contracts shall include lan-
guage substantially similar to that in
appendices A and B, respectively, to 34
CFR part 75.

regarding 2

2C. Ref. 2 CFR 200.205, 200.207.
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§3474.15

(3) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by a grantee or subgrantee in ad-
ministering Federal financial services
from the Department shall require
faith-based organizations to provide as-
surances or notices where they are not
required of non-faith-based organiza-
tions. Any restrictions on the use of
grant funds shall apply equally to
faith-based and non-faith-based organi-
zations. All organizations that partici-
pate in Department programs or serv-
ices, including organizations with reli-
gious character or affiliation, must
carry out eligible activities in accord-
ance with all program requirements,
subject to any required or appropriate
religious accommodation, and other
applicable requirements governing the
conduct of Department-funded activi-
ties, including those prohibiting the
use of direct financial assistance to en-
gage in explicitly religious activities.

(4) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by a grantee or subgrantee shall
disqualify faith-based organizations
from participating in Department-
funded programs or services because
such organizations are motivated or in-
fluenced by religious faith to provide
social services, or because of their reli-
gious character or affiliation, or on
grounds that discriminate against or-
ganizations on the basis of the organi-
zations’ religious exercise, as defined
in 34 CFR 75.52(c)(3) and 76.52(c)(3).

(c)(1) The provisions of 34 CFR 75.532
and 76.632 that apply to a faith-based
organization that is a grantee or sub-
grantee also apply to a faith-based or-
ganization that contracts with a grant-
ee or subgrantee, including a State.

(2) The requirements referenced
under paragraph (c)(1) of this section
do not apply to a faith-based organiza-
tion that provides goods or services to
a beneficiary under a program sup-
ported only by indirect Federal finan-
cial assistance, as defined in 34 CFR
75.562(c)(3) and 76.52(c)(3).

(d)1) A private organization that
provides direct Federal services under
a program of the Department and en-
gages in explicitly religious activities,
such as worship, religious instruction,

2 CFR Ch. XXXIV (1-1-23 Edition)

or proselytization, must offer those ac-
tivities separately in time or location
from any programs or services funded
by the Department through a contract
with a grantee or subgrantee, including
a State. Attendance or participation in
any such explicitly religious activities
by beneficiaries of the programs and
services supported by the contract
must be voluntary.

(2) The limitations on explicitly reli-
gious activities under paragraph (d)(1)
of this section do not apply to a faith-
based organization that provides serv-
ices to a beneficiary under a program
supported only by indirect Federal fi-
nancial assistance, as defined in 34 CFR
75.562(¢)(3) and 76.52(c)(3).

(e)(1) A faith-based organization that
contracts with a grantee or subgrantee,
including a State, will retain its inde-
pendence, autonomy, right of expres-
sion, religious character, and authority
over its governance. A faith-based or-
ganization that receives Federal finan-
cial assistance from the Department
does not lose the protections of law.

NOTE 1 TO PARAGRAPH (e)(1): Memorandum
for All Executive Departments and Agencies,
From the Attorney General, ‘‘Federal Law
Protections for Religious Liberty’ (Oct. 6,
2017) (describing Federal law protections for
religious liberty).

(2) A faith-based organization that
contracts with a grantee or subgrantee,
including a State, may, among other
things—

(i) Retain religious terms in its
name;

(ii) Continue to carry out its mission,
including the definition, development,
practice, and expression of its religious
beliefs;

(iii) Use its facilities to provide serv-
ices without concealing, removing, or
altering religious art, icons, scriptures,
or other symbols from these facilities;

(iv) Select its board members on the
basis of their acceptance of or adher-
ence to the religious tenets of the orga-
nization; and

(v) Include religious references in its
mission statement and other char-
tering or governing documents.

(f) A private organization that con-
tracts with a grantee or subgrantee, in-
cluding a State, may not discriminate
against a beneficiary or prospective
beneficiary in the provision of program
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goods or services on the basis of reli-
gion or religious belief, a refusal to
hold a religious belief, or refusal to at-
tend or participate in a religious prac-
tice. However, an organization that
participates in a program funded by in-
direct financial assistance need not
modify its program activities to ac-
commodate a beneficiary who chooses
to expend the indirect aid on the orga-
nization’s program and may require at-
tendance at all activities that are fun-
damental to the program.

(g) A religious organization’s exemp-
tion from the Federal prohibition on
employment discrimination on the
basis of religion, in section 702(a) of the
Civil Rights Act of 1964, 42 U.S.C. 2000e—
1(a), is not forfeited when the organiza-
tion contracts with a grantee or sub-
grantee. An organization qualifying for
such an exemption may select its em-
ployees on the basis of their acceptance
of or adherence to the religious tenets
of the organization.

(h) No grantee or subgrantee receiv-
ing funds under any Department pro-
gram or service shall construe these
provisions in such a way as to advan-
tage or disadvantage faith-based orga-
nizations affiliated with historic or
well-established religions or sects in
comparison with other religions or
sects.

[85 FR 82125, Dec. 17, 2020]

§3474.20 Open licensing requirement
for competitive grant programs.

For competitive grants awarded in
competitions announced after Feb-
ruary 21, 2017:

(a) A grantee or subgrantee must
openly license to the public the rights
set out in paragraph (b)(1) of this sec-
tion in any grant deliverable that is
created wholly or in part with Depart-
ment competitive grant funds, and that
constitutes a new copyrightable work;
provided, however, that when the deliv-
erable consists of modifications to pre-
existing works, the license shall extend
only to those modifications that can be
separately identified and only to the
extent that open licensing is permitted
under the terms of any licenses or
other legal restrictions on the use of
pre-existing works.

(b)(1) With respect to copyrightable
work identified in paragraph (a) of this

§3474.20

section, the grantee or subgrantee
must grant to the public a worldwide,
non-exclusive, royalty-free, perpetual,
and irrevocable license to—

(i) Access, reproduce, publicly per-
form, publicly display, and distribute
the copyrightable work;

(ii) Prepare derivative works and re-
produce, publicly perform, publicly dis-
play and distribute those derivative
works; and

(iii) Otherwise use the copyrightable
work, provided that in all such in-
stances attribution is given to the
copyright holder.

(2) Grantees and subgrantees may se-
lect any open licenses that comply
with the requirements of this section,
including, at the grantee’s or sub-
grantee’s discretion, a license that lim-
its use to noncommercial purposes. The
open license also must contain—

(i) A symbol or device that readily
communicates to users the permissions
granted concerning the use of the copy-
rightable work;

(ii) Machine-readable code for digital
resources;

(iii) Readily accessed legal terms;
and

(iv) The statement of attribution and
disclaimer specified in 34 CFR 75.620(b).

(c) A grantee or subgrantee that is
awarded competitive grant funds must
have a plan to disseminate the openly
licensed copyrightable works identified
in paragraph (a) of this section.

(d)(1) The requirements of paragraphs
(a), (b), and (c) of this section do not
apply to—

(i) Grants that provide funding for
general operating expenses;

(ii) Grants that provide support to in-

dividuals (e.g., scholarships, fellow-
ships);
(iii) Grant deliverables that are

jointly funded by the Department and
another Federal agency if the other
Federal agency does not require the
open licensing of its grant deliverables
for the relevant grant program;

(iv) Copyrightable works created by
the grantee or subgrantee that are not
created with Department grant funds;

(v) Peer-reviewed scholarly publica-
tions that arise from any scientific re-
search funded, either fully or partially,
from grants awarded by the Depart-
ment;
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