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result of less-than-arm’s-length bar-
gaining, such as:

(i) Royalties paid to persons, includ-
ing corporations, affiliated with the
non-Federal entity.

(ii) Royalties paid to unaffiliated
parties, including corporations, under
an agreement entered into in con-
templation that a Federal award would
be made.

(iii) Royalties paid under an agree-
ment entered into after a Federal
award is made to a non-Federal entity.

(3) In any case involving a patent or
copyright formerly owned by the non-
Federal entity, the amount of royalty
allowed must not exceed the cost which
would have been allowed had the non-
Federal entity retained title thereto.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 19, 2014; 85 FR 49569, Aug. 13,
2020]

§200.449 Interest.

(a) General. Costs incurred for inter-
est on borrowed capital, temporary use
of endowment funds, or the use of the
non-Federal entity’s own funds, how-
ever represented, are unallowable. Fi-
nancing costs (including interest) to
acquire, construct, or replace capital
assets are allowable, subject to the
conditions in this section.

(b) Capital assets. (1) Capital assets is
defined as noted in §200.1 of this part.
An asset cost includes (as applicable)
acquisition costs, construction costs,
and other costs capitalized in accord-
ance with GAAP.

(2) For non-Federal entity fiscal
years beginning on or after January 1,
2016, intangible assets include patents
and computer software. For software
development projects, only interest at-
tributable to the portion of the project
costs capitalized in accordance with
GAAP is allowable.

(c) Conditions for all non-Federal enti-
ties. (1) The non-Federal entity uses the
capital assets in support of Federal
awards;

(2) The allowable asset costs to ac-
quire facilities and equipment are lim-
ited to a fair market value available to
the non-Federal entity from an unre-
lated (arm’s length) third party.

(3) The non-Federal entity obtains
the financing via an arm’s-length
transaction (that is, a transaction with
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an unrelated third party); or claims re-
imbursement of actual interest cost at
a rate available via such a transaction.

(4) The non-Federal entity Ilimits
claims for Federal reimbursement of
interest costs to the least expensive al-
ternative. For example, a lease con-
tract that transfers ownership by the
end of the contract may be determined
less costly than purchasing through
other types of debt financing, in which
case reimbursement must be limited to
the amount of interest determined if
leasing had been used.

(5) The non-Federal entity expenses
or capitalizes allowable interest cost in
accordance with GAAP.

(6) Earnings generated by the invest-
ment of borrowed funds pending their
disbursement for the asset costs are
used to offset the current period’s al-
lowable interest cost, whether that
cost is expensed or capitalized. Earn-
ings subject to being reported to the
Federal Internal Revenue Service
under arbitrage requirements are ex-
cludable.

(7) The following conditions must
apply to debt arrangements over $1
million to purchase or construct facili-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase of 25 percent or more. For
this purpose, ‘‘initial equity contribu-
tion” means the amount or value of
contributions made by the non-Federal
entity for the acquisition of facilities
prior to occupancy.

(i) The non-Federal entity must re-
duce claims for reimbursement of in-
terest cost by an amount equal to im-
puted interest earnings on excess cash
flow attributable to the portion of the
facility used for Federal awards.

(ii) The non-Federal entity must im-
pute interest on excess cash flow as fol-
lows:

(A) Annually, the non-Federal entity
must prepare a cumulative (from the
inception of the project) report of
monthly cash inflows and outflows, re-
gardless of the funding source. For this
purpose, inflows consist of Federal re-
imbursement for depreciation, amorti-
zation of capitalized construction in-
terest, and annual interest cost. Out-
flows consist of initial equity contribu-
tions, debt principal payments (less the

170



OMB Guidance

pro-rata share attributable to the cost
of land), and interest payments.

(B) To compute monthly cash inflows
and outflows, the non-Federal entity
must divide the annual amounts deter-
mined in step (i) by the number of
months in the year (usually 12) that
the building is in service.

(C) For any month in which cumu-
lative cash inflows exceed cumulative
outflows, interest must be calculated
on the excess inflows for that month
and be treated as a reduction to allow-
able interest cost. The rate of interest
to be used must be the three-month
Treasury bill closing rate as of the last
business day of that month.

(8) Interest attributable to a fully de-
preciated asset is unallowable.

(d) Additional conditions for states,
local governments and Indian tribes.
For costs to be allowable, the non-Fed-
eral entity must have incurred the in-
terest costs for buildings after October
1, 1980, or for land and equipment after
September 1, 1995.

(1) The requirement to offset interest
earned on borrowed funds against cur-
rent allowable interest cost (paragraph
(c)(b), above) also applies to earnings
on debt service reserve funds.

(2) The non-Federal entity will nego-
tiate the amount of allowable interest
cost related to the acquisition of facili-
ties with asset costs of $1 million or
more, as outlined in paragraph (c)(7) of
this section. For this purpose, a non-
Federal entity must consider only cash
inflows and outflows attributable to
that portion of the real property used
for Federal awards.

(e) Additional conditions for IHEs.
For costs to be allowable, the IHE
must have incurred the interest costs
after July 1, 1982, in connection with
acquisitions of capital assets that oc-
curred after that date.

(f) Additional condition for nonprofit
organizations. For costs to be allow-
able, the nonprofit organization in-
curred the interest costs after Sep-
tember 29, 1995, in connection with ac-
quisitions of capital assets that oc-
curred after that date.

(g) The interest allowability provi-
sions of this section do not apply to a
nonprofit organization subject to ‘‘full
coverage’ under the Cost Accounting
Standards (CAS), as defined at 48 CFR

§200.450

9903.201-2(a). The non-Federal entity’s
Federal awards are instead subject to
CAS 414 (48 CFR 9904.414), ‘‘Cost of
Money as an Element of the Cost of Fa-
cilities Capital”, and CAS 417 (48 CFR
9904.417), ‘‘Cost of Money as an Element
of the Cost of Capital Assets Under
Construction”.

[78 FR 78608, Dec. 26, 2013, as amended at 80
FR 54409, Sept. 10, 2015; 85 FR 49569, Aug. 13,
2020]

§200.450 Lobbying.

(a) The cost of certain influencing ac-
tivities associated with obtaining
grants, contracts, or cooperative agree-
ments, or loans is an unallowable cost.
Lobbying with respect to certain
grants, contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, including among oth-
ers, the provisions of 31 U.S.C. 1352, as
well as the common rule, ‘“‘New Re-
strictions on Lobbying’ published on
February 26, 1990, including definitions,
and the Office of Management and
Budget ‘‘Governmentwide Guidance for
New Restrictions on Lobbying’’ and no-
tices published on December 20, 1989,
June 15, 1990, January 15, 1992, and Jan-
uary 19, 1996.

(b) Executive lobbying costs. Costs in-
curred in attempting to improperly in-
fluence either directly or indirectly, an
employee or officer of the executive
branch of the Federal Government to
give consideration or to act regarding a
Federal award or a regulatory matter
are unallowable. Improper influence
means any influence that induces or
tends to induce a Federal employee or
officer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In addition to the above, the fol-
lowing restrictions are applicable to
nonprofit organizations and IHEs:

(1) Costs associated with the fol-
lowing activities are unallowable:

(i) Attempts to influence the out-
comes of any Federal, state, or local
election, referendum, initiative, or
similar procedure, through in-kind or
cash contributions, endorsements, pub-
licity, or similar activity;

(ii) HEstablishing, administering, con-
tributing to, or paying the expenses of
a political party, campaign, political
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