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filing of a false certification) com-
menced by the Federal Government, a
State, local government, or foreign
government, or joined by the Federal
Government (including a proceeding
under the False Claims Act), against
the recipient or subrecipient, (or com-
menced by third parties or a current or
former employee of the recipient or
subrecipient who submits a whistle-
blower complaint of reprisal in accord-
ance with 10 U.S.C. 4701 or 41 U.S.C.
4712), are not allowable if the pro-
ceeding:

(i) Relates to a violation of, or failure
to comply with, a Federal, State, local
or foreign statute, regulation, or the
terms and conditions of the Federal
award by the recipient or subrecipient
(including its agents and employees);
and

(ii) Results in any of the following
dispositions:

(A) In a criminal proceeding, a con-
viction.

(B) In a civil or administrative pro-
ceeding involving an allegation of
fraud or similar misconduct, a deter-
mination of recipient or subrecipient
liability.

(C) In the case of any civil or admin-
istrative proceeding, the disallowance
of costs, the imposition of a monetary
penalty, or an order issued by the Fed-
eral agency head or delegate to the re-
cipient or subrecipient to take correc-
tive action under 10 U.S.C. 4701 or 41
U.S.C. 4712.

(D) A final decision by an appropriate
Federal official to debar or suspend the
recipient or subrecipient, to rescind or
void a Federal award, or to terminate a
Federal award because of a violation or
failure to comply with a statute, regu-
lation, or the terms and conditions of
the Federal award.

(E) A disposition by consent or com-
promise if the action could have re-
sulted in any of the dispositions de-
scribed in paragraphs (b)(1)(ii)(A)
through (D) of this section.

(2) If more than one proceeding in-
volves the same alleged misconduct,
the costs of all such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.

(c) Allowability of costs for proceeding
commenced by Federal Government. If a
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proceeding referred to in paragraph (b)
of this section is commenced by the
Federal Government and is resolved by
consent or compromise pursuant to an
agreement by the recipient or sub-
recipient and the Federal Government,
then the costs incurred may be allowed
to the extent expressly authorized in
the agreement.

(d) Allowability of costs for proceeding
commenced by State, local, or foreign gov-
ernment. If a proceeding referred to in
paragraph (b) of this section is com-
menced by a State, local or foreign
government, then the costs incurred
may be allowed if the authorized Fed-
eral official determines that the costs
were incurred as a result of:

(1) A specific term or condition of the
Federal award, or

(2) Specific written direction of an
authorized official of the Federal agen-
cy.

(e) Allowability of costs in general.
Costs incurred in connection with pro-
ceedings described in paragraph (b),
and not made unallowable by that
paragraph, may be allowed to the ex-
tent that:

(1) The costs are reasonable and nec-
essary for the administration of the
Federal award and activities required
to deal with the proceeding and the un-
derlying cause of action;

(2) Payment of the reasonable, nec-
essary, allocable and otherwise allow-
able costs incurred is not prohibited by
any other provision(s) of the Federal
award;

(3) The costs are not recovered from
the Federal Government or a third
party, either directly as a result of the
proceeding or otherwise; and,

(4) An authorized Federal official has
determined the percentage of costs al-
lowed considering the complexity of
litigation, generally accepted prin-
ciples governing the award of legal fees
in civil actions involving the United
States, and other factors that may be
appropriate. This percentage must not
exceed 80 percent unless an agreement
under paragraph (c) has explicitly con-
sidered this limitation and permitted a
higher percentage. In that case, the
total amount of costs incurred may be
allowable.
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