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§ 183.15 Responsibilities of Federal 
agencies. 

(a) Prior to making an award for a 
covered grant or cooperative agree-
ment (see also § 183.35), the Federal 
agency must check the current list of 
prohibited or restricted persons or en-
tities in the System for Award Manage-
ment (SAM.gov) Exclusions. 

(b) The Federal agency may include 
the award term provided in appendix A 
in all covered grant and cooperative 
agreement awards in accordance with 
Never Contract with the Enemy. 

(c) A Federal agency may become 
aware of a person or entity that: 

(1) Provides funds, including goods 
and services, received under a covered 
grant or cooperative agreement of an 
executive agency directly or indirectly 
to covered persons or entities; or 

(2) Fails to exercise due diligence to 
ensure that no funds, including goods 
and services, received under an execu-
tive agency’s covered grant or coopera-
tive agreement are provided directly or 
indirectly to covered persons or enti-
ties. 

(d) When a Federal agency becomes 
aware of such a person or entity, it 
may do any of the following actions: 

(1) Restrict the future award of all 
Federal contracts, grants, and coopera-
tive agreements to the person or entity 
based upon concerns that Federal 
awards to the entity would provide 
grant funds directly or indirectly to a 
covered person or entity. 

(2) Terminate any grant, cooperative 
agreement, or contract to a covered 
person or entity upon becoming aware 
that the recipient has failed to exercise 
due diligence to ensure that no award 
funds are provided directly or indi-
rectly to a covered person or entity. 

(3) Void in whole or in part any 
grant, cooperative agreement, or con-
tracts of the executive agency con-
cerned upon a written determination 
by the head of contracting activity or 
another appropriate official that the 
grant or cooperative agreement pro-
vides funds directly or indirectly to a 
covered person or entity. 

(e) The Federal agency must notify 
recipients in writing regarding its deci-
sion to restrict all future awards, ter-
minate or void a grant or cooperative 
agreement, or both. The agency must 

also notify the recipient in writing 
about the recipient’s right to request 
an administrative review (using the 
agency’s procedures) of the restriction, 
termination, or void of the grant or co-
operative agreement within 30 days of 
receiving notification. 

§ 183.20 Reporting responsibilities of 
Federal agencies. 

(a) If a Federal agency restricts all 
future awards to a covered person or 
entity, it must enter information on 
the ineligible person or entity into 
SAM.gov Exclusions as a prohibited or 
restricted source pursuant to Never 
Contract with the Enemy. 

(b) When a Federal agency termi-
nates or voids a grant or cooperative 
agreement due to Never Contract with 
the Enemy, it must report the action 
as a termination for material failure to 
comply in SAM.gov. Federal agencies 
must use the Contractor Performance 
Assessment Reporting System 
(CPARS) to enter or amend informa-
tion in SAM.gov. 

(c) The Federal agency must docu-
ment and report to the head of the ex-
ecutive agency concerned (or the des-
ignee of such head) and the commander 
of the covered combatant command 
concerned (or specific deputies): 

(1) Any action to restrict all future 
awards or to terminate or void an 
award with a covered person or entity. 

(2) Any decision not to restrict all fu-
ture awards, terminate, or void an 
award along with the agency’s rea-
soning for not taking one of these ac-
tions after the agency became aware 
that a person or entity is a prohibited 
or restricted source. 

(d) Each report referenced in para-
graph (c)(1) of this section must in-
clude the following: 

(1) The executive agency taking such 
action. 

(2) An explanation of the basis for the 
action taken. 

(3) The value of the terminated or 
voided grant or cooperative agreement. 

(4) The value of all grants and coop-
erative agreements of the executive 
agency with the person or entity con-
cerned at the time the grant or cooper-
ative agreement was terminated or 
voided. 
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(e) Each report referenced in para-
graph (c)(2) of this section must in-
clude the following: 

(1) The executive agency concerned. 
(2) An explanation of the basis for 

not taking the action. 
(f) For each instance in which an ex-

ecutive agency exercised the additional 
authority to examine recipient and 
lower tier entity (for example, sub-
recipient or contractor) records, the 
agency must report in writing to the 
head of the executive agency concerned 
(or the designee of such head) and the 
commander of the covered combatant 
command concerned (or specific depu-
ties) the following: 

(1) An explanation of the basis for the 
action taken; and 

(2) A summary of the results of any 
examination of records. 

§ 183.25 Responsibilities of recipients. 

(a) Recipients of covered grants or 
cooperative agreements must fulfill 
the requirements outlined in the award 
term provided in Appendix A to this 
part. 

(b) Recipients must also flow down 
the provisions in award terms covered 
in Appendix A to this part to all con-
tracts and subawards under the award. 

§ 183.30 Access to records. 

In addition to any other existing ex-
amination-of-records authority, the 
Federal Government is authorized to 
examine any records of the recipient 
and its subawards, to the extent nec-
essary, to ensure that funds, including 
supplies and services, received under a 
covered grant or cooperative agree-
ment (see § 183.35) are not provided di-
rectly or indirectly to a covered person 
or entity in accordance with Never 
Contract with the Enemy. The Federal 
agency may only exercise this author-
ity upon a written determination by 
the Federal agency that relies on a 
finding by the commander of a covered 
combatant command that there is rea-
son to believe that funds, including 
supplies and services, received under 
the grant or cooperative agreement 
may have been provided directly or in-
directly to a covered person or entity. 

§ 183.35 Definitions. 

Terms used in this part are defined as 
follows: 

Contingency operation, as defined in 10 
U.S.C. 101(a)(13), means a military op-
eration that: 

(1) Is designated by the Secretary of 
Defense as an operation in which mem-
bers of the armed forces are or may be-
come involved in military actions, op-
erations, or hostilities against an 
enemy of the United States or against 
an opposing military force; or 

(2) Results in the call or order to, or 
retention on, active duty of members 
of the uniformed services under 10 
U.S.C. 688, 12301(a), 12302, 12304, 12304a, 
12305, 12406 of 10 U.S.C. chapter 15, 14 
U.S.C. 3713 or any other provision of 
law during a war or during a national 
emergency declared by the President or 
Congress. 

Covered combatant command means 
the following: 

(1) The United States Africa Com-
mand. 

(2) The United States Central Com-
mand. 

(3) The United States European Com-
mand. 

(4) The United States Pacific Com-
mand. 

(5) The United States Southern Com-
mand. 

(6) The United States Transportation 
Command. 

Covered grant or cooperative agreement 
means a grant or cooperative agree-
ment, as defined in 2 CFR 200.1 with an 
estimated value in excess of $50,000 
that is performed outside the United 
States, including its possessions and 
territories, in support of a contingency 
operation in which members of the 
Armed Forces are actively engaged in 
hostilities. Except for U.S. Department 
of Defense grants and cooperative 
agreements that were awarded on or 
before December 19, 2017, that will be 
performed in the United States Central 
Command, where the estimated value 
is in excess of $100,000. 

Covered person or entity means a per-
son or entity that is actively opposing 
United States or coalition forces in-
volved in a contingency operation in 
which members of the Armed Forces 
are actively engaged in hostilities. 
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APPENDIX A TO PART 183—AWARD 
TERMS FOR NEVER CONTRACT WITH 
THE ENEMY 

Federal agencies may include the following 
award terms in all awards for covered grants 
and cooperative agreements in accordance 
with Never Contract with the Enemy: 

I. TERM 1—PROHIBITION ON PROVIDING FUNDS 
TO THE ENEMY 

(a) You must: 
(1) Exercise due diligence to ensure that no 

funds, including supplies and services, re-
ceived under this grant or cooperative agree-
ment are provided directly or indirectly (in-
cluding through subawards or contracts) to a 
person or entity who is actively opposing the 
United States or coalition forces involved in 
a contingency operation in which members 
of the Armed Forces are actively engaged in 
hostilities, which must be completed 
through 2 CFR 180.300 prior to issuing a 
subaward or contract and; 

(2) Terminate or void in whole or in part 
any subaward or contract with a person or 
entity listed in the System for Award Man-
agement (SAM.gov) as a prohibited or re-
stricted source pursuant to subtitle E of 
Title VIII of the NDAA for FY 2015, unless 
the Federal agency provides written ap-
proval to continue the subaward or contract. 

(b) You may include the substance of this 
clause, including paragraph (a) of this 
clause, in subawards under this grant or co-
operative agreement that have an estimated 
value over $50,000 and will be performed out-
side the United States, including its outlying 
areas. 

(c) The Federal agency has the authority 
to terminate or void this grant or coopera-
tive agreement, in whole or in part, if the 
Federal agency becomes aware that you have 
failed to exercise due diligence as required 
by paragraph (a) of this clause or if the Fed-
eral agency becomes aware that any funds 
received under this grant or cooperative 
agreement have been provided directly or in-
directly to a person or entity who is actively 
opposing coalition forces involved in a con-
tingency operation in which members of the 
Armed Forces are actively engaged in hos-
tilities. 
(End of term) 

II. TERM 2—ADDITIONAL ACCESS TO RECIPIENT 
RECORDS 

(a) In addition to any other existing exam-
ination-of-records authority, the Federal 
Government is authorized to examine any of 
your records and the records of your sub-
awards or contracts to the extent necessary 
to ensure that funds, including supplies and 
services, available under this grant or coop-
erative agreement are not provided, directly 
or indirectly, to a person or entity that is 

actively opposing the United States or coali-
tion forces involved in a contingency oper-
ation in which members of the Armed Forces 
are actively engaged in hostilities, except for 
awards awarded by the Department of De-
fense on or before Dec 19, 2017, that will be 
performed in the United States Central Com-
mand (USCENTCOM) theater of operations. 

(b) The substance of this clause, including 
this paragraph (b), must be included in sub-
awards or contracts under this grant or coop-
erative agreement that have an estimated 
value over $50,000 and will be performed out-
side the United States, including its outlying 
areas. 

(End of term) 

PART 184—BUY AMERICA PREF-
ERENCES FOR INFRASTRUCTURE 
PROJECTS 

Sec. 
184.1 Purpose and policy. 
184.2 Applicability, effective date, and sev-

erability. 
184.3 Definitions. 
184.4 Applying the Buy America Preference 

to a Federal award. 
184.5 Determining the cost of components 

for manufactured products. 
184.6 Construction material standards. 
184.7 Federal agency’s issuance of a Buy 

America Preference waiver. 
184.8 Exemptions to the Buy America Pref-

erence. 

AUTHORITY: Pub. L. 117–58, 135 Stat. 429. 

SOURCE: 88 FR 57787, Aug. 23, 2023, unless 
otherwise noted. 

§ 184.1 Purpose and policy. 
(a) Purpose. This part provides guid-

ance to Federal agencies on the imple-
mentation of the Buy America Pref-
erence applicable to Federal financial 
assistance set forth in part I of subtitle 
A, Buy America Sourcing Preferences, 
of the Build America, Buy America Act 
included in the Infrastructure Invest-
ment and Jobs Act (Pub. L. 117–58) at 
division G, title IX, subtitle A, part I, 
sections 70911 through 70917. 

(b) Policy. The head of each Federal 
agency must ensure that none of the 
funds made available for a Federal 
award for an infrastructure project 
may be obligated unless all of the iron, 
steel, manufactured products, and con-
struction materials incorporated into 
the project are produced in the United 
States. See section 70914(a) of the Build 
America Buy America Act. 
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§ 184.2 Applicability, effective date, 
and severability. 

(a) Non-applicability of this part to ex-
isting Buy America Preferences. This 
part does not apply to a Buy America 
Preference meeting or exceeding the 
requirements of section 70914 of the 
Build America, Buy America Act ap-
plied by a Federal agency to Federal 
awards for infrastructure projects be-
fore November 15, 2021. 

(b) Effective date of this part. The ef-
fective date of this part is October 23, 
2023. Except as provided in paragraph 
(c) of this section, this part applies to 
Federal awards obligated on or after its 
effective date. Awards obligated on or 
after May 14, 2022, the effective date of 
the Build America, Buy America Act, 
and before the effective date of this 
part, are instead subject to OMB 
Memorandum M–22–11. 

(c) Modified effective date of this part 
for certain infrastructure projects. If an 
infrastructure project that has pre-
viously received a Federal award obli-
gated on or after May 14, 2022, but be-
fore the effective date of this part re-
ceives an additional Federal award ob-
ligated within one year of the effective 
date of this part, the additional Fed-
eral award is subject to OMB Memo-
randum M–22–11. However, if signifi-
cant design or planning changes are 
made to the infrastructure project, the 
Federal agency may apply this part to 
the additional Federal award. Federal 
awards for an infrastructure project 
obligated after one year from the effec-
tive date of this part are subject to this 
part, regardless of whether this part 
applied to previous awards for the 
project. 

(d) Severability. The provisions of this 
part are separate and severable from 
one another. OMB intends that if a pro-
vision of this part is held to be invalid 
or unenforceable as applied to a par-
ticular person or circumstance, the 
provision should be construed so as to 
continue to give the maximum effect 
permitted by law as applied to other 
persons not similarly situated or to 
dissimilar circumstances. If any provi-
sion is determined to be wholly invalid 
and unenforceable, it should be severed 
from the remaining provisions of this 
part, which should remain in effect. 

§ 184.3 Definitions. 
Acronyms used in this part have the 

same meaning as provided in 2 CFR 
200.0. Terms not defined in this part 
have the same meaning as provided in 
2 CFR 200.1, except for the terms 
‘‘equipment,’’ ‘‘expenditures,’’ and 
‘‘supplies,’’ which are not specifically 
defined for this part. As used in this 
part: 

Build America, Buy America Act means 
division G, title IX, subtitle A, parts I– 
II, sections 70901 through 70927 of the 
Infrastructure Investment and Jobs 
Act (Pub. L. 117–58). 

Buy America Preference means the 
‘‘domestic content procurement pref-
erence’’ set forth in section 70914 of the 
Build America, Buy America Act, 
which requires the head of each Fed-
eral agency to ensure that none of the 
funds made available for a Federal 
award for an infrastructure project 
may be obligated unless all of the iron, 
steel, manufactured products, and con-
struction materials incorporated into 
the project are produced in the United 
States. 

Component means an article, mate-
rial, or supply, whether manufactured 
or unmanufactured, incorporated di-
rectly into: a manufactured product; 
or, where applicable, an iron or steel 
product. 

Construction materials means articles, 
materials, or supplies that consist of 
only one of the items listed in para-
graph (1) of this definition, except as 
provided in paragraph (2) of this defini-
tion. To the extent one of the items 
listed in paragraph (1) contains as in-
puts other items listed in paragraph 
(1), it is nonetheless a construction ma-
terial. 

(1) The listed items are: 
(i) Non-ferrous metals; 
(ii) Plastic and polymer-based prod-

ucts (including polyvinylchloride, com-
posite building materials, and poly-
mers used in fiber optic cables); 

(iii) Glass (including optic glass); 
(iv) Fiber optic cable (including drop 

cable); 
(v) Optical fiber; 
(vi) Lumber; 
(vii) Engineered wood; and 
(viii) Drywall. 
(2) Minor additions of articles, mate-

rials, supplies, or binding agents to a 
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construction material do not change 
the categorization of the construction 
material. 

Infrastructure project means any ac-
tivity related to the construction, al-
teration, maintenance, or repair of in-
frastructure in the United States re-
gardless of whether infrastructure is 
the primary purpose of the project. See 
also paragraphs (c) and (d) of § 184.4. 

Iron or steel products means articles, 
materials, or supplies that consist 
wholly or predominantly of iron or 
steel or a combination of both. 

Manufactured products means: 
(1) Articles, materials, or supplies 

that have been: 
(i) Processed into a specific form and 

shape; or 
(ii) Combined with other articles, 

materials, or supplies to create a prod-
uct with different properties than the 
individual articles, materials, or sup-
plies. 

(2) If an item is classified as an iron 
or steel product, a construction mate-
rial, or a section 70917(c) material 
under § 184.4(e) and the definitions set 
forth in this section, then it is not a 
manufactured product. However, an ar-
ticle, material, or supply classified as a 
manufactured product under § 184.4(e) 
and paragraph (1) of this definition 
may include components that are con-
struction materials, iron or steel prod-
ucts, or section 70917(c) materials. 

Manufacturer means the entity that 
performs the final manufacturing proc-
ess that produces a manufactured prod-
uct. 

Predominantly of iron or steel or a com-
bination of both means that the cost of 
the iron and steel content exceeds 50 
percent of the total cost of all its com-
ponents. The cost of iron and steel is 
the cost of the iron or steel mill prod-
ucts (such as bar, billet, slab, wire, 
plate, or sheet), castings, or forgings 
utilized in the manufacture of the 
product and a good faith estimate of 
the cost of iron or steel components. 

Produced in the United States means: 
(1) In the case of iron or steel prod-

ucts, all manufacturing processes, from 
the initial melting stage through the 
application of coatings, occurred in the 
United States. 

(2) In the case of manufactured prod-
ucts: 

(i) The product was manufactured in 
the United States; and 

(ii) The cost of the components of the 
manufactured product that are mined, 
produced, or manufactured in the 
United States is greater than 55 per-
cent of the total cost of all components 
of the manufactured product, unless 
another standard that meets or exceeds 
this standard has been established 
under applicable law or regulation for 
determining the minimum amount of 
domestic content of the manufactured 
product. See § 184.2(a). The costs of com-
ponents of a manufactured product are 
determined according to § 184.5. 

(3) In the case of construction mate-
rials, all manufacturing processes for 
the construction material occurred in 
the United States. See § 184.6 for more 
information on the meaning of ‘‘all 
manufacturing processes’’ for specific 
construction materials. 

Section 70917(c) materials means ce-
ment and cementitious materials; ag-
gregates such as stone, sand, or gravel; 
or aggregate binding agents or addi-
tives. See section 70917(c) of the Build 
America, Buy America Act. 

[88 FR 57787, Aug. 23, 2023, as amended at 89 
FR 79732, Oct. 1, 2024] 

§ 184.4 Applying the Buy America Pref-
erence to a Federal award. 

(a) Applicability of Buy America Pref-
erence to infrastructure projects. The Buy 
America Preference applies to Federal 
awards where funds are appropriated or 
otherwise made available for infra-
structure projects in the United States, 
regardless of whether infrastructure is 
the primary purpose of the Federal 
award. 

(b) Including the Buy America Pref-
erence in Federal awards. All Federal 
awards with infrastructure projects 
must include the Buy America Pref-
erence in the terms and conditions. 
The Buy America Preference must be 
included in all subawards, contracts, 
and purchase orders for the work per-
formed, or products supplied under the 
Federal award. The terms and condi-
tions of a Federal award flow down to 
subawards to subrecipients unless a 
particular section of the terms and 
conditions of the Federal award specifi-
cally indicate otherwise. 
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(c) Infrastructure in general. Infra-
structure encompasses public infra-
structure projects in the United States, 
which includes, at a minimum, the 
structures, facilities, and equipment 
for roads, highways, and bridges; public 
transportation; dams, ports, harbors, 
and other maritime facilities; intercity 
passenger and freight railroads; freight 
and intermodal facilities; airports; 
water systems, including drinking 
water and wastewater systems; elec-
trical transmission facilities and sys-
tems; utilities; broadband infrastruc-
ture; and buildings and real property; 
and structures, facilities, and equip-
ment that generate, transport, and dis-
tribute energy including electric vehi-
cle (EV) charging. 

(d) Interpretation of infrastructure. The 
Federal agency should interpret the 
term ‘‘infrastructure’’ broadly and con-
sider the description provided in para-
graph (c) of this section as illustrative 
and not exhaustive. When determining 
if a particular project of a type not 
listed in the description in paragraph 
(c) constitutes ‘‘infrastructure,’’ the 
Federal agency should consider wheth-
er the project will serve a public func-
tion, including whether the project is 
publicly owned and operated, privately 
operated on behalf of the public, or is a 
place of public accommodation, as op-
posed to a project that is privately 
owned and not open to the public. 

(e) Categorization of articles, materials, 
and supplies. (1) An article, material, or 
supply should only be classified into 
one of the following categories: 

(i) Iron or steel products; 
(ii) Manufactured products; 
(iii) Construction materials; or 
(iv) Section 70917(c) materials. 
(2) An article, material, or supply 

should not be considered to fall into 
multiple categories. In some cases, an 
article, material, or supply may not 
fall under any of the categories listed 
in paragraph (e)(1) of this section. The 
classification of an article, material, or 
supply as falling into one of the cat-
egories listed in paragraph (e)(1) must 
be made based on its status at the time 
it is brought to the work site for incor-
poration into an infrastructure project. 
In general, the work site is the loca-
tion of the infrastructure project at 
which the iron, steel, manufactured 

products, and construction materials 
will be incorporated. 

(f) Application of the Buy America Pref-
erence by category. An article, material, 
or supply incorporated into an infra-
structure project must meet the Buy 
America Preference for only the single 
category in which it is classified. 

§ 184.5 Determining the cost of compo-
nents for manufactured products. 

In determining whether the cost of 
components for manufactured products 
is greater than 55 percent of the total 
cost of all components, use the fol-
lowing instructions: 

(a) For components purchased by the 
manufacturer, the acquisition cost, in-
cluding transportation costs to the 
place of incorporation into the manu-
factured product (whether or not such 
costs are paid to a domestic firm), and 
any applicable duty (whether or not a 
duty-free entry certificate is issued); or 

(b) For components manufactured by 
the manufacturer, all costs associated 
with the manufacture of the compo-
nent, including transportation costs as 
described in paragraph (a) of this sec-
tion, plus allocable overhead costs, but 
excluding profit. Cost of components 
does not include any costs associated 
with the manufacture of the manufac-
tured product. 

§ 184.6 Construction material stand-
ards. 

(a) The Buy America Preference ap-
plies to the following construction ma-
terials incorporated into infrastructure 
projects. Each construction material is 
followed by a standard for the material 
to be considered ‘‘produced in the 
United States.’’ 

(1) Non-ferrous metals. All manufac-
turing processes, from initial smelting 
or melting through final shaping, coat-
ing, and assembly, occurred in the 
United States. 

(2) Plastic and polymer-based products. 
All manufacturing processes, from ini-
tial combination of constituent plastic 
or polymer-based inputs, or, where ap-
plicable, constituent composite mate-
rials, until the item is in its final form, 
occurred in the United States. 
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