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(a) The principal purpose of which is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
support or stimulation authorized by a 
law of the United States, rather than 
to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 182.655 Individual. 

Individual means a natural person. 

§ 182.660 Recipient. 

Recipient means any individual, cor-
poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 182.665 State. 

State means any of the States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 182.670 Suspension. 

Suspension means an action taken by 
a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and agency regulations imple-
menting the OMB guidance on non-
procurement debarment and suspension 
(2 CFR part 180, which implements Ex-
ecutive Orders 12549 and 12689). Suspen-
sion of a recipient is a distinct and sep-
arate action from suspension of an 
award or suspension of payments under 
an award. 

PART 183—NEVER CONTRACT WITH 
THE ENEMY 

Sec. 
183.5 Purpose of this part. 
183.10 Applicability. 
183.15 Responsibilities of Federal awarding 

agencies. 
183.20 Reporting responsibilities of Federal 

awarding agencies. 
183.25 Responsibilities of recipients. 
183.30 Access to records. 
183.35 Definitions. 

APPENDIX A TO PART 183—AWARD TERMS FOR 
NEVER CONTRACT WITH THE ENEMY. 

AUTHORITY: Pub. L. 113–291. 

SOURCE: 85 FR 49527, Aug. 13, 2020, unless 
otherwise noted. 

§ 183.5 Purpose of this part. 

This part provides guidance to Fed-
eral awarding agencies on the imple-
mentation of the Never Contract with 
the Enemy requirements applicable to 
certain grants and cooperative agree-
ments, as specified in subtitle E, title 
VIII of the National Defense Authoriza-
tion Act (NDAA) for Fiscal Year (FY) 
2015 (Pub. L. 113–291), as amended by 
Sec. 822 of the National Defense Au-
thorization Act for Fiscal Year 2020 
(Pub. L. 116–92). 

§ 183.10 Applicability. 

(a) This part applies only to grants 
and cooperative agreements that are 
expected to exceed $50,000 and that are 
performed outside the United States, 
including U.S. territories, and that are 
in support of a contingency operation 
in which members of the Armed Forces 
are actively engaged in hostilities. It 
does not apply to the authorized intel-
ligence or law enforcement activities 
of the Federal Government. 

(b) All elements of this part are ap-
plicable until the date of expiration as 
provided in law. 

§ 183.15 Responsibilities of Federal 
awarding agencies. 

(a) Prior to making an award for a 
covered grant or cooperative agree-
ment (see also § 183.35), the Federal 
awarding agency must check the cur-
rent list of prohibited or restricted per-
sons or entities in the System Award 
Management (SAM) Exclusions. 
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(b) The Federal awarding agency may 
include the award term provided in ap-
pendix A of this part in all covered 
grant and cooperative agreement 
awards in accordance with Never Con-
tract with the Enemy. 

(c) A Federal awarding agency may 
become aware of a person or entity 
that: 

(1) Provides funds, including goods 
and services, received under a covered 
grant or cooperative agreement of an 
executive agency directly or indirectly 
to covered persons or entities; or 

(2) Fails to exercise due diligence to 
ensure that none of the funds, includ-
ing goods and services, received under 
a covered grant or cooperative agree-
ment of an executive agency are pro-
vided directly or indirectly to covered 
persons or entities. 

(d) When a Federal awarding agency 
becomes aware of such a person or enti-
ty, it may do any of the following ac-
tions: 

(1) Restrict the future award of all 
Federal contracts, grants, and coopera-
tive agreements to the person or entity 
based upon concerns that Federal 
awards to the entity would provide 
grant funds directly or indirectly to a 
covered person or entity. 

(2) Terminate any contract, grant, or 
cooperative agreement to a covered 
person or entity upon becoming aware 
that the recipient has failed to exercise 
due diligence to ensure that none of 
the award funds are provided directly 
or indirectly to a covered person or en-
tity. 

(3) Void in whole or in part any 
grant, cooperative agreement or con-
tracts of the executive agency con-
cerned upon a written determination 
by the head of contracting activity or 
other appropriate official that the 
grant or cooperative agreement pro-
vides funds directly or indirectly to a 
covered person or entity. 

(e) The Federal awarding agency 
must notify recipients in writing re-
garding its decision to restrict all fu-
ture awards and/or to terminate or void 
a grant or cooperative agreement. The 
agency must also notify the recipient 
in writing about the recipient’s right 
to request an administrative review 
(using the agency’s procedures) of the 
restriction, termination, or void of the 

grant or cooperative agreement within 
30 days of receiving notification. 

§ 183.20 Reporting responsibilities of 
Federal awarding agencies. 

(a) If a Federal awarding agency re-
stricts all future awards to a covered 
person or entity, it must enter infor-
mation on the ineligible person or enti-
ty into SAM Exclusions as a prohibited 
or restricted source pursuant to Sub-
title E, Title VIII of the NDAA for FY 
2015 (Pub. L. 113–291). 

(b) When a Federal awarding agency 
terminates or voids a grant or coopera-
tive agreement due to Never Contract 
with the Enemy, it must report the 
termination as a Termination for Ma-
terial Failure to Comply in the Office 
of Management and Budget (OMB)-des-
ignated integrity and performance sys-
tem accessible through SAM (currently 
the Federal Awardee Performance and 
Integrity Information System 
(FAPIIS)). 

(c) The Federal awarding agency 
shall document and report to the head 
of the executive agency concerned (or 
the designee of such head) and the com-
mander of the covered combatant com-
mand concerned (or specific deputies): 

(1) Any action to restrict all future 
awards or to terminate or void an 
award with a covered person or entity. 

(2) Any decision not to restrict all fu-
ture awards, terminate, or void an 
award along with the agency’s rea-
soning for not taking one of these ac-
tions after the agency became aware 
that a person or entity is a prohibited 
or restricted source. 

(d) Each report referenced in para-
graph (c)(1) of this section shall in-
clude: 

(1) The executive agency taking such 
action. 

(2) An explanation of the basis for the 
action taken. 

(3) The value of the terminated or 
voided grant or cooperative agreement. 

(4) The value of all grants and coop-
erative agreements of the executive 
agency with the person or entity con-
cerned at the time the grant or cooper-
ative agreement was terminated or 
voided. 

(e) Each report referenced in para-
graph (c)(2) of this section shall in-
clude: 
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(1) The executive agency concerned. 
(2) An explanation of the basis for 

not taking the action. 
(f) For each instance in which an ex-

ecutive agency exercised the additional 
authority to examine recipient and 
lower tier entity (e.g., subrecipient or 
contractor) records, the agency must 
report in writing to the head of the ex-
ecutive agency concerned (or the des-
ignee of such head) and the commander 
of the covered combatant command 
concerned (or specific deputies) the fol-
lowing: 

(1) An explanation of the basis for the 
action taken; and 

(2) A summary of the results of any 
examination of records. 

§ 183.25 Responsibilities of recipients. 

(a) Recipients of covered grants or 
cooperative agreements must fulfill 
the requirements outlined in the award 
term provided in appendix A to this 
part. 

(b) Recipients must also flow down 
the provisions in award terms covered 
in appendix A to this part to all con-
tracts and subawards under the award. 

§ 183.30 Access to records. 

In addition to any other existing ex-
amination-of-records authority, the 
Federal Government is authorized to 
examine any records of the recipient 
and its subawards, to the extent nec-
essary, to ensure that funds, including 
supplies and services, received under a 
covered grant or cooperative agree-
ment (see § 183.35) are not provided di-
rectly or indirectly to a covered person 
or entity in accordance with Never 
Contract with the Enemy. The Federal 
awarding agency may only exercise 
this authority upon a written deter-
mination by the Federal awarding 
agency that relies on a finding by the 
commander of a covered combatant 
command that there is reason to be-
lieve that funds, including supplies and 
services, received under the grant or 
cooperative agreement may have been 
provided directly or indirectly to a 
covered person or entity. 

§ 183.35 Definitions. 

Terms used in this part are defined as 
follows: 

Contingency operation, as defined in 10 
U.S.C. 101a, means a military operation 
that— 

(1) Is designated by the Secretary of 
Defense as an operation in which mem-
bers of the armed forces are or may be-
come involved in military actions, op-
erations, or hostilities against an 
enemy of the United States or against 
an opposing military force; or 

(2) Results in the call or order to, or 
retention on, active duty of members 
of the uniformed services under 10 
U.S.C. 688, 12301a, 12302, 12304, 12304a, 
12305, 12406 of 10 U.S.C. chapter 15, 14 
U.S.C. 712 or any other provision of law 
during a war or during a national 
emergency declared by the President or 
Congress. 

Covered combatant command means 
the following: 

(1) The United States Africa Com-
mand. 

(2) The United States Central Com-
mand. 

(3) The United States European Com-
mand. 

(4) The United States Pacific Com-
mand. 

(5) The United States Southern Com-
mand. 

(6) The United States Transportation 
Command. 

Covered grant or cooperative agreement 
means a grant or cooperative agree-
ment, as defined in 2 CFR 200.1 with an 
estimated value in excess of $50,000 
that is performed outside the United 
States, including its possessions and 
territories, in support of a contingency 
operation in which members of the 
Armed Forces are actively engaged in 
hostilities. Except for U.S. Department 
of Defense grants and cooperative 
agreements that were awarded on or 
before December 19, 2017, that will be 
performed in the United States Central 
Command, where the estimated value 
is in excess of $100,000. 

Covered person or entity means a per-
son or entity that is actively opposing 
United States or coalition forces in-
volved in a contingency operation in 
which members of the Armed Forces 
are actively engaged in hostilities. 
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APPENDIX A TO PART 183—AWARD 
TERMS FOR NEVER CONTRACT WITH 
THE ENEMY 

Federal awarding agencies may include the 
following award terms in all awards for cov-
ered grants and cooperative agreements in 
accordance with Never Contract with the 
Enemy: 

TERM 1 

PROHIBITION ON PROVIDING FUNDS TO THE 
ENEMY 

(a) The recipient must— 
(1) Exercise due diligence to ensure that 

none of the funds, including supplies and 
services, received under this grant or cooper-
ative agreement are provided directly or in-
directly (including through subawards or 
contracts) to a person or entity who is ac-
tively opposing the United States or coali-
tion forces involved in a contingency oper-
ation in which members of the Armed Forces 
are actively engaged in hostilities, which 
must be completed through 2 CFR 180.300 
prior to issuing a subaward or contract and; 

(2) Terminate or void in whole or in part 
any subaward or contract with a person or 
entity listed in SAM as a prohibited or re-
stricted source pursuant to subtitle E of 
Title VIII of the NDAA for FY 2015, unless 
the Federal awarding agency provides writ-
ten approval to continue the subaward or 
contract. 

(b) The recipient may include the sub-
stance of this clause, including paragraph (a) 
of this clause, in subawards under this grant 
or cooperative agreement that have an esti-
mated value over $50,000 and will be per-
formed outside the United States, including 
its outlying areas. 

(c) The Federal awarding agency has the 
authority to terminate or void this grant or 
cooperative agreement, in whole or in part, 

if the Federal awarding agency becomes 
aware that the recipient failed to exercise 
due diligence as required by paragraph (a) of 
this clause or if the Federal awarding agency 
becomes aware that any funds received under 
this grant or cooperative agreement have 
been provided directly or indirectly to a per-
son or entity who is actively opposing coali-
tion forces involved in a contingency oper-
ation in which members of the Armed Forces 
are actively engaged in hostilities. 

(End of term) 

TERM 2 

ADDITIONAL ACCESS TO RECIPIENT RECORDS 

(a) In addition to any other existing exam-
ination-of-records authority, the Federal 
Government is authorized to examine any 
records of the recipient and its subawards or 
contracts to the extent necessary to ensure 
that funds, including supplies and services, 
available under this grant or cooperative 
agreement are not provided, directly or indi-
rectly, to a person or entity that is actively 
opposing United States or coalition forces 
involved in a contingency operation in which 
members of the Armed Forces are actively 
engaged in hostilities, except for awards 
awarded by the Department of Defense on or 
before Dec 19, 2017 that will be performed in 
the United States Central Command 
(USCENTCOM) theater of operations. 

(b) The substance of this clause, including 
this paragraph (b), is required to be included 
in subawards or contracts under this grant 
or cooperative agreement that have an esti-
mated value over $50,000 and will be per-
formed outside the United States, including 
its outlying areas. 

(End of term) 

PARTS 184–199 [RESERVED] 
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