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iii. In the case of partial termination, the 
portion to be terminated. In that case, how-
ever, we may terminate the award in its en-
tirety if we determine that the remaining 
portion of the award will not accomplish the 
purposes for which we made the award. 

2. If this award is terminated in its en-
tirety before the end of the performance pe-
riod, you must complete the closeout actions 
for which you are responsible under OAR Ar-
ticle VI. The due date for each action is to be 
measured relative to the date of termi-
nation. 

3. If this award is only partially termi-
nated before the end of the performance pe-
riod, with a reduced or modified portion of 
the award continuing through the end of the 
performance period, then closeout actions 
will occur at the end of the performance pe-
riod as specified in OAR Article VI. 

4. You will continue to have all of the post- 
closeout responsibilities that OAR Article 
VII specifies for you if this award is wholly 
or partially terminated before the end of the 
performance period. 

Section D. Effects of suspension or termi-
nation of the award on allowability of costs. If 
we suspend or terminate this award prior to 
the end of the period of performance, costs 
resulting from obligations that you incurred: 

1. Before the effective date of the suspen-
sion or termination are allowable if: 

a. You properly incurred those obligations; 
b. You did not incur the obligations in an-

ticipation of the suspension or termination; 
c. In the case of termination, the costs re-

sulted from obligations that were 
noncancellable after the termination; and 

d. The costs would have been allowable if 
we had not suspended or terminated the 
award and it had expired normally at the end 
of the period of performance. 

2. During the suspension or after the ter-
mination are not allowable unless we ex-
pressly authorize them, either in the notice 
of suspension or termination or subse-
quently. 

APPENDIX D TO PART 1136—TERMS AND 
CONDITIONS FOR OAR ARTICLE IV, 
‘‘CLAIMS, DISPUTES, AND APPEALS’’ 

As specified in § 1136.405, a DoD Compo-
nent’s general terms and conditions must 
use the following wording for OAR Article 
IV, with the required insertion in paragraph 
A.2 of the article, along with any additional 
wording permitted by that section. 

OAR ARTICLE IV. CLAIMS, DISPUTES, AND 
APPEALS. (DECEMBER 2014) 

Section A. Definitions. 
1. Claim. The definition of the term 

‘‘claim,’’ as it is used in this article, is in the 
definitions section of the preamble to these 
general terms and conditions. 

2. Grant Appeal Authority. [Reserved] 

Section B. Submission of claims. 
1. Your claims. To submit a claim arising 

out of this award, you must submit it in 
writing to the grants officer for decision, 
specify the nature and basis for the relief 
you are requesting, and include all data that 
supports your claim. 

2. Federal Government claims. You will re-
ceive a written grants officer’s decision if a 
DoD claim arises out of this award. 

Section C. Alternative dispute resolution. 
1. We encourage resolution of all issues re-

lated to this award by mutual agreement be-
tween you and the grants officer. 

2. If you and the grants officer are unable 
to resolve an issue through unassisted nego-
tiations, we encourage use of Alternative 
Dispute Resolution (ADR) procedures to try 
to do so. ADR procedures are any voluntary 
means, such as mini-trials or mediation, 
used to resolve issues in controversy. ADR 
procedures may be used prior to submission 
of a claim or at any other time prior to the 
Grant Appeal Authority’s decision on any 
appeal you submit. 

Section D. Grants officer decisions for claims 
you submit. 

1. Within 60 calendar days of receiving 
your claim, the grants officer will either: 

a. Transmit a written decision that: 
i. Identifies data on which the decision is 

based; and 
ii. Identifies and provides the mailing ad-

dress for the Grant Appeal Authority to 
whom you would submit an appeal of the de-
cision if you elect to do so; or 

b. If more time is required to render a writ-
ten decision, notify you of a specific date 
when he or she will render the decision and 
inform you of the reason for delaying it. 

2. The grants officer’s decision will be final 
unless you decide to appeal, in which case we 
encourage use of ADR procedures as noted in 
Section C of this article. 

Section E. Formal administrative appeals. 
1. Right to appeal. You have the right to ap-

peal a grants officer’s decision to the Grant 
Appeal Authority identified in Section A of 
this article. 

2. Notice of appeal. You may appeal a grants 
officer’s decision within 90 calendar days of 
receiving the decision by submitting a writ-
ten notice of appeal to the Grant Appeal Au-
thority and grants officer. If you elect to use 
ADR procedures, you are allowed an addi-
tional 60 calendar days to submit the written 
notice of appeal. 

3. Appeal file. Within 30 calendar days of 
the grants officer’s receipt of your notice of 
appeal, you should receive the appeal file 
with copies of all documents relevant to the 
appeal. You may supplement the file with 
other documents you deem relevant and with 
a memorandum in support of your position 
for the Grant Appeal Authority’s consider-
ation. The Grant Appeal Authority may re-
quest additional information from you. 

VerDate Sep<11>2014 14:11 Jun 02, 2025 Jkt 265005 PO 00000 Frm 00481 Fmt 8010 Sfmt 8002 Y:\SGML\265005.XXX 265005js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



470 

2 CFR Ch. XI (1–1–25 Edition) Pt. 1136, App. E 

4. Decision. Unless the Grant Appeal Au-
thority decides to conduct fact-finding pro-
cedures or an oral hearing on the appeal, the 
appeal will be decided solely on the basis of 
the written record. Any fact-finding or hear-
ing will be conducted using procedures that 
the Grant Appeal Authority deems appro-
priate. 

Section F. Representation. You may be rep-
resented by counsel or any other designated 
representative in any claim, appeal, or ADR 
proceeding, as long as the representative is 
not otherwise prohibited by law or regula-
tion from appearing before the DoD Compo-
nent concerned. 

Section G. Effect of Grant Appeal Authority’s 
decision. The Grant Appeal Authority’s deci-
sion is the final administrative decision of 
DoD and cannot be further appealed within 
DoD. 

Section H. Non-exclusivity of remedies. Noth-
ing in this article is intended to limit your 
right to any remedy under the law. 

APPENDIX E TO PART 1136—TERMS AND 
CONDITIONS FOR OAR ARTICLE V, 
‘‘COLLECTION OF AMOUNTS DUE’’ 

As required by § 1136.505, a DoD Compo-
nent’s general terms and conditions must 
use the following wording for OAR Article V. 

OAR ARTICLE V. COLLECTION OF AMOUNTS 
DUE. (DECEMBER 2014) 

Section A. Establishing a debt. 
1. Any amount paid to you in excess of the 

amount to which you are determined to be 
entitled under the terms and conditions of 
this award constitutes a debt to the Federal 
Government. 

2. A grants officer will attempt to resolve 
any claim of your indebtedness arising out of 
this award by mutual agreement. 

3. If the grants officer fails to resolve the 
claim in that manner, you will receive a 
written notice of the grants officer’s decision 
formally determining the debt, as described 
in paragraph B.2 of OAR Article IV. The no-
tice will describe the debt, including the 
amount, name and address of the official who 
determined the debt, and a copy of that offi-
cial’s determination. 

Section B. Debt delinquency and appeals. 
1. Within 30 calendar days of the grants of-

ficer’s decision, you must either pay the 
amount owed to the address provided in the 
written notice or inform the grants officer 
that you intend to appeal the decision. Ap-
peal procedures are described in OAR Article 
IV. 

2. If you elect not to appeal, any amounts 
not paid within 30 calendar days of the 
grants officer’s decision will be a delinquent 
debt. 

3. If you elect to appeal the grants officer’s 
decision, you will have 90 calendar days after 
receipt of the grants officer’s decision to file 

your appeal unless Alternative Dispute Reso-
lution (ADR) procedures are used, as de-
scribed in section C of OAR Article IV, in 
which case you will have 150 calendar days. 

Section C. Demand letter, interest, and debt 
collection. 

1. If within 30 calendar days of the grants 
officer’s decision, you neither pay the 
amount due nor provide notice of your intent 
to appeal the grants officer’s decision, the 
grants officer will send you a demand letter 
identifying a payment office that will be re-
sponsible for any further debt collection ac-
tivity. 

2. If you do not pay by the due date speci-
fied in the written demand letter, the Fed-
eral Government may collect part or all of 
the debt by: 

a. Making an administrative offset against 
your requests for reimbursements under Fed-
eral awards; 

b. Withholding advance payments other-
wise due to you; and 

c. Any other action permitted by Federal 
statute. 

3. The debt will bear interest, and may in-
clude penalties and other administrative 
costs, in accordance with applicable provi-
sions of the DoD Financial Management Reg-
ulation (DoD 7000.14–R), which implements 
the Federal Claims Collection Standards. 
The date from which interest is computed is 
not extended by litigation or the filing of 
any form of appeal. 

APPENDIX F TO PART 1136—TERMS AND 
CONDITIONS FOR OAR ARTICLE VI, 
‘‘CLOSEOUT’’ 

As required by § 1136.605, a DoD Compo-
nent’s general terms and conditions must 
use the following wording for OAR Article VI 
but may make a substitution in paragraph 
C.4 of the article as provided in that section. 

OAR ARTICLE VI. CLOSEOUT. (DECEMBER 
2014) 

Section A. Liquidation of obligations. Unless 
the award administration office authorizes 
an extension of the due date, you must liq-
uidate all obligations that you incurred 
under this award not later than 120 calendar 
days after the end date of the period of per-
formance. 

Section B. Refunds of unobligated balances. 
You must promptly refund to the award ad-
ministration office any balances of unobli-
gated cash that we have advanced or paid to 
you and not authorized you to use on other 
projects or programs. 

Section C. Final reports. You must submit 
the: 

1. Final performance report under this 
award no later than the date specified in 
Section C of REP Article I, subject to any 
extensions granted under Section D of that 
article; 
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2. Final financial report under this award 
no later than the date specified in Section C 
of REP Article II, subject to any extensions 
granted under Section D of that article; 

3. Final report listing subject inventions 
made under the award no later than the date 
specified in Section B of PROP Article VI; 
and 

4. Other final reports that are required 
under this award no later than 90 calendar 
days after the end date of the period of per-
formance, unless you request an extension of 
the due date and the award administration 
office approves the request. 

Section D. Accounting for property. You 
must account for any real property, equip-
ment, supplies, and intangible property that 
you and any subrecipients acquired or im-
proved under the award, in accordance with 
PROP Articles I through IV and VI. Your re-
quests for disposition instructions for any 
federally owned property, as required by 
PROP Article V, meet the need described in 
OMB guidance at 2 CFR 200.343(f) to account 
for that property at closeout. 

APPENDIX G TO PART 1136—TERMS AND 
CONDITIONS FOR OAR ARTICLE VII, 
‘‘POST-CLOSEOUT ADJUSTMENTS AND 
CONTINUING RESPONSIBILITIES’’ 

As required by § 1136.705, a DoD Compo-
nent’s general terms and conditions must 
use the following wording for OAR Article 
VII. 

OAR ARTICLE VII. POST-CLOSEOUT ADJUST-
MENTS AND CONTINUING RESPONSIBILITIES. 
(DECEMBER 2014) 

Section A. Adjustments. The closeout of this 
award does not affect: 

1. Our right to disallow costs and recover 
funds on the basis of a later audit or other 
review, as long as we make the determina-
tion that the costs are disallowed and notify 
you about that determination within the ex-
tended records retention period specified in 
paragraph B.2 of OAR Article II of these 
terms and conditions. 

2. Your obligation to return any funds due 
to the Federal Government as a result of 
later refunds, corrections, or other trans-
actions (to include any adjustments in final 
indirect cost rates). 

Section B. Continuing responsibilities. After 
closeout of this award, you must continue to 
comply with terms and conditions of this 
award that have applicability beyond close-
out, including requirements concerning: 

1. Audits, as specified in FMS Article V 
that cover periods of time during which you 
expended funds under this award. 

2. Management, use, and disposition of any 
real property or equipment acquired or im-
proved under this award in which we con-
tinue to have a Federal interest after close-

out, as specified in PROP Articles I through 
IV. 

3. Retention of, and access to, records re-
lated to this award, as specified in OAR Arti-
cle II. 

PART 1138—REQUIREMENTS RE-
LATED TO SUBAWARDS: GENERAL 
AWARD TERMS AND CONDI-
TIONS 

Sec. 
1138.1 Purpose of this part. 
1138.2 Applicability of this part. 
1138.3 Exceptions from requirements of this 

part. 
1138.4 Organization of this part. 
1138.5 Authority to omit or reserve portions 

of SUB Articles I through XII. 

Subpart A–Distinguishing Subawards and 
Procurements (SUB Article I) 

1138.100 Purpose of SUB Article I. 
1138.105 Content of SUB Article I. 

Subpart B–Pre-Award and Time of Award 
Responsibilities (SUB Article II) 

1138.200 Purpose of SUB Article II. 
1138.205 Content of SUB Article II. 

Subpart C–Informational Content of 
Subawards (SUB Article III) 

1138.300 Purpose of SUB Article III. 
1138.305 Content of SUB Article III. 

Subpart D–Financial and Program Man-
agement Requirements for Subawards 
(SUB Article IV) 

1138.400 Purpose of SUB Article IV. 
1138.405 Content of SUB Article IV. 

Subpart E–Property Requirements for 
Subawards (SUB Article V) 

1138.500 Purposes of SUB Article V in rela-
tion to other articles. 

1138.505 Title to property under subawards. 
1138.510 Property management system re-

quirements for subawards. 
1138.515 Use and disposition of real prop-

erty, equipment, supplies, and federally 
owned property under subawards. 

1138.520 Intangible property under sub-
awards. 

Subpart F–Procurement Procedures to 
Include in Subawards (SUB Article VI) 

1138.600 Purpose of SUB Article VI. 
1138.605 Content of SUB Article VI. 
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Subpart G–Financial, Programmatic, and 
Property Reporting Requirements for 
Subawards (SUB Article VII) 

1138.700 Purposes of SUB Article VII in rela-
tion to other articles. 

1138.705 Performance reporting require-
ments for subawards. 

1138.710 Financial reporting requirements 
for subawards. 

1138.715 Reporting on property under sub-
awards. 

1138.720 Other reporting under subawards. 

Subpart H–Other Administrative Require-
ments for Subawards (SUB Article 
VIII) 

1138.800 Purpose of SUB Article VIII. 
1138.805 Content of SUB Article VIII. 

Subpart I–National Policy Requirements for 
Subawards (SUB Article IX) 

1138.900 Purpose of SUB Article IX. 
1138.905 Content of SUB Article IX. 

Subpart J–Subrecipient Monitoring and 
Other Post-Award Administration (SUB 
Article X) 

1138.1000 Purpose of SUB Article X. 
1138.1005 Content of SUB Article X. 

Subpart K–Requirements Concerning Sub-
recipients’ Lower-Tier Subawards (SUB 
Article XI) 

1138.1100 Purpose of SUB Article XI. 
1138.1105 Content of SUB Article XI. 

Subpart L–Fixed-Amount Subawards (SUB 
Article XII) 

1138.1200 Purpose of SUB Article XII. 
1138.1205 Content of SUB Article XII. 

APPENDIX A TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE I, ‘‘DISTIN-
GUISHING SUBAWARDS AND PROCUREMENTS’’ 

APPENDIX B TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE II, ‘‘PRE-AWARD 
AND TIME OF AWARD RESPONSIBILITIES’’ 

APPENDIX C TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE III, ‘‘INFORMA-
TIONAL CONTENT OF SUBAWARDS’’ 

APPENDIX D TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE IV, ‘‘FINANCIAL 
AND PROGRAM MANAGEMENT REQUIRE-
MENTS FOR SUBAWARDS’’ 

APPENDIX E TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE V, ‘‘PROPERTY 
REQUIREMENTS FOR SUBAWARDS’’ 

APPENDIX F TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE VI, ‘‘PROCURE-
MENT PROCEDURES TO INCLUDE IN SUB-
AWARDS’’ 

APPENDIX G TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE VII, ‘‘FINANCIAL, 
PROGRAMMATIC, AND PROPERTY REPORTING 
REQUIREMENTS FOR SUBAWARDS’’ 

APPENDIX H TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE VIII, ‘‘OTHER AD-
MINISTRATIVE REQUIREMENTS FOR SUB-
AWARDS’’ 

APPENDIX I TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE IX, ‘‘NATIONAL 
POLICY REQUIREMENTS FOR SUBAWARDS’’ 

APPENDIX J TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE X, ‘‘SUB-
RECIPIENT MONITORING AND OTHER POST- 
AWARD ADMINISTRATION’’ 

APPENDIX K TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE XI, ‘‘REQUIRE-
MENTS CONCERNING SUBRECIPIENTS’ 
LOWER-TIER SUBAWARDS’’ 

APPENDIX L TO PART 1138—TERMS AND CONDI-
TIONS FOR SUB ARTICLE XII, ‘‘FIXED- 
AMOUNT SUBAWARDS’’ 

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113. 

SOURCE: 85 FR 51171, Aug. 19, 2020, unless 
otherwise noted. 

§ 1138.1 Purpose of this part. 
(a) This part specifies standard word-

ing of general terms and conditions 
concerning recipients’ award and ad-
ministration of subawards under DoD 
grants and cooperative agreements. 

(b) It thereby implements OMB guid-
ance in Subparts A through F of 2 CFR 
part 200 and 2 CFR parts 25, 170, and 
180, as they apply to subawards. 

§ 1138.2 Applicability of this part. 
The types of awards and entities to 

which this part and other parts in this 
subchapter apply are described in the 
subchapter overview at 2 CFR 1126.2. 

§ 1138.3 Exceptions from requirements 
of this part. 

Exceptions are permitted from the 
administrative requirements in this 
part only as described at 2 CFR 1126.3. 

§ 1138.4 Organization of this part. 
(a) The content of this part is orga-

nized into subparts and associated ap-
pendices. 

(1) Each subpart provides direction to 
DoD Components on how to construct 
one article of general terms and condi-
tions for grants and cooperative agree-
ments. 

(2) For each subpart, there is a cor-
responding appendix with standard 
wording for terms and conditions of the 

VerDate Sep<11>2014 14:11 Jun 02, 2025 Jkt 265005 PO 00000 Frm 00484 Fmt 8010 Sfmt 8010 Y:\SGML\265005.XXX 265005js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



473 

Department of Defense § 1138.105 

article addressed by the subpart. Terms 
and conditions address rights and re-
sponsibilities of the Federal Govern-
ment and recipients. 

(b) A DoD Component must use the 
wording provided in each appendix in 
accordance with the direction in the 
corresponding subpart and the author-
ization in § 1138.5, which permit a DoD 

Component to vary from the standard 
wording in some situations. 

(c) Table 1 shows which article of 
general terms and conditions may be 
found in each of appendices A through 
L to this part (with the associated di-
rection to DoD Components in Sub-
parts A through L, respectively, as sup-
plemented by the authorization in 
§ 1138.5): 

TABLE 1 TO PARAGRAPH (c) 

In . . . You will find terms and conditions specifying recipients’ rights 
and responsibilities related to . . . 

That would appear in an award 
within SUB Article . . . 

Appendix A ........................ Distinguishing subawards and procurements ................................ I. 
Appendix B ........................ Pre-award and time of award responsibilities ............................... II. 
Appendix C ....................... Informational content of subawards .............................................. III. 
Appendix D ....................... Financial and program management requirements for subawards IV. 
Appendix E ........................ Property requirements for subawards ........................................... V. 
Appendix F ........................ Procurement procedures to include in subawards ........................ VI. 
Appendix G ....................... Financial, programmatic, and property reporting requirements for 

subawards.
VII. 

Appendix H ....................... Other administrative requirements for subawards ........................ VIII. 
Appendix I ......................... National policy requirements for subawards ................................. IX. 
Appendix J ........................ Subrecipient monitoring and other post-award administration ...... X. 
Appendix K ........................ Requirements concerning subrecipients’ lower-tier subawards .... XI. 
Appendix L ........................ Fixed-amount subawards .............................................................. XII. 

§ 1138.5 Authority to omit or reserve 
portions of SUB Articles I through 
XII. 

A DoD Component’s general terms 
and conditions may: 

(a) Omit SUB Articles II through XII 
that are the subject of this part if the 
DoD Component does not allow recipi-
ents to make subawards under awards 
using those terms and conditions. The 
DoD Component also may amend SUB 
Article I in that case, to state the pro-
hibition on making subawards and 
limit the recipient’s responsibility to 
ensuring that any transaction it 
awards at the next tier is a procure-
ment transaction. 

(b) Reserve portions of SUB Articles 
I through XII that do not apply to the 
DoD Component’s awards using those 
terms and conditions. For example, the 
DoD Component may reserve para-
graphs in SUB Articles IV through IX 
specifying administrative requirements 
that flow down solely to subawards to 
States if it determines that there is no 
possibility of a subaward to a State 
under any of the awards using its gen-
eral terms and conditions. Similarly, it 
may reserve SUB Article XII if it does 
not permit any fixed-amount sub-
awards under its awards. 

Subpart A–Distinguishing Sub-
awards and Procurements 
(SUB Article I) 

§ 1138.100 Purpose of SUB Article I. 

SUB Article I specifies requirements 
for a recipient to determine whether 
each transaction it makes at the next 
tier below a DoD grant or cooperative 
agreement is a subaward or a procure-
ment transaction. It thereby imple-
ments OMB guidance in 2 CFR 
200.201(a) and 200.330. 

§ 1138.105 Content of SUB Article I. 

(a) Requirement. A DoD Component’s 
general terms and conditions must: 

(1) Require the recipient to deter-
mine the nature of transactions it 
makes under its award; and 

(2) Inform the recipient about the ef-
fect of that determination on the pro-
cedures for awarding the transaction 
and the transaction’s terms and condi-
tions. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix A 
to this part provides for SUB Article I. 
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Subpart B–Pre-Award and Time of 
Award Responsibilities (SUB 
Article II) 

§ 1138.200 Purpose of SUB Article II. 
SUB Article II specifies requirements 

concerning subrecipients’ unique enti-
ty identifiers and pre-award risk as-
sessments. It also references require-
ments in REP Article IV to report on 
subawards and subrecipients’ executive 
compensation. It thereby partially im-
plements OMB guidance in: 

(a) 2 CFR parts 25 and 170; 
(b) 2 CFR 200.207; 200.300(b), as it ap-

plies to subaward reporting; and 
200.331(b); and 

(c) Subpart C of 2 CFR part 180, as 
implemented by DoD at 2 CFR part 
1125. 

§ 1138.205 Content of SUB Article II. 
(a) Requirement. A DoD Component’s 

general terms and conditions must re-
quire the recipient to: 

(1) Obtain an entity’s unique entity 
identifier before making a subaward to 
the entity; 

(2) Notify potential subrecipients in 
advance about that requirement; and 

(3) Conduct a pre-award risk assess-
ment of an entity before making a 
subaward to the entity and adjust 
subaward terms and conditions if war-
ranted by the results of the assess-
ment. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix B 
to this part provides for SUB Article II. 

Subpart C–Informational Content 
of Subawards (SUB Article III) 

§ 1138.300 Purpose of SUB Article III. 
SUB Article III specifies information 

that recipients must include in sub-
awards they make under DoD grants 
and cooperative agreements. It thereby 
implements OMB guidance in 2 CFR 
200.331(a)(1). 

§ 1138.305 Content of SUB Article III. 
(a) Requirement. A DoD Component’s 

general terms and conditions must re-
quire recipients to include certain in-
formation items in each subaward they 
make. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix C 
to this part provides for SUB Article 
III. 

Subpart D–Financial and Program 
Management Requirements 
for Subawards (SUB Article 
IV) 

§ 1138.400 Purpose of SUB Article IV. 

SUB Article IV specifies the financial 
and program management require-
ments that recipients must include in 
subawards they make under DoD 
grants and cooperative agreements. It 
thereby implements OMB guidance in 
the following portions of 2 CFR part 
200, as they apply to subawards: 

(a) Sections 200.209 and 200.302 
through 200.309; and (b) Subparts E and 
F. 

§ 1138.405 Content of SUB Article IV. 

(a) Requirement. A DoD Component’s 
general terms and conditions must re-
quire recipients to include pertinent 
requirements concerning financial and 
program management in each 
subaward they make. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix D 
to this part provides for SUB Article 
IV. 

Subpart E–Property Requirements 
for Subawards (SUB Article V) 

§ 1138.500 Purposes of SUB Article V 
in relation to other articles. 

(a) Purposes. SUB Article V specifies 
requirements concerning equipment, 
supplies, and real, intangible, and fed-
erally owned property that recipients 
must include in subawards they make 
under DoD grants and cooperative 
agreements. It thereby: 

(1) Specifies which of the require-
ments in PROP Articles I through VI 
of the award flow down to subawards; 
and 

(2) Implements OMB guidance in 2 
CFR 200.310 through 200.316, as those 
sections apply to subawards. 
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(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix E 
to this part provides as Section A of 
SUB Article V to inform recipients 
about the relationship between require-
ments for the recipient in PROP Arti-
cles I through VI and requirements for 
subawards in SUB Article V. 

§ 1138.505 Title to property under sub-
awards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify requirements related to title to 
property under subawards. 

(b) Award terms and conditions—(1) 
General. A DoD Component’s general 
terms and conditions must use the 
wording appendix E to this part pro-
vides as Section B of SUB Article V to 
specify the requirements concerning 
title to property that recipients must 
include in their subawards. 

(2) Exception. If a DoD Component has 
the necessary statutory authority to 
do so and includes provisions in para-
graph A.2 of PROP Article I to identify 
any property acquired under the award 
as exempt property, as described in 2 
CFR 1130.105, the DoD Component may 
at its option insert wording in para-
graph B.1.b of SUB Article V to allow 
recipients to pass through those provi-
sions to subrecipients. 

(i) It is critical, however, that the 
DoD Component ensures that the word-
ing of paragraph B.1.b is consistent 
with the statutory authority. 

(ii) For example, if the statutory au-
thority is 31 U.S.C. 6306—as described 
in 2 CFR 1130.105(b)(2)(i)—the wording 
of paragraph B.1.b of SUB Article V 
may permit a recipient to flow down 
the substance of the exempt property 
provision in paragraph A.2 of PROP Ar-
ticle I only to a subrecipient that is a 
nonprofit institution of higher edu-
cation or nonprofit organization whose 
primary purpose is conducting sci-
entific research. 

§ 1138.510 Property management sys-
tem requirements for subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must ad-
dress the standards for property man-
agement systems that apply to sub-
awards. 

(b) Award terms and conditions. To 
specify the property management sys-
tem standards that recipients must in-
clude in their subawards, a DoD Com-
ponent’s general terms and conditions 
must use the wording appendix E to 
this part provides as Section C of SUB 
Article V. 

§ 1138.515 Use and disposition of real 
property, equipment, supplies, and 
federally owned property under 
subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify the requirements concerning 
use and disposition of real property, 
equipment, supplies, and federally 
owned property that recipients must 
include in subawards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix E 
to this part provides for Sections D 
through F of SUB Article V. 

§ 1138.520 Intangible property under 
subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must ad-
dress the provisions concerning intan-
gible property that recipients must in-
clude in subawards. 

(b) Award terms and conditions—(1) 
General. To specify the intangible prop-
erty provisions that recipients must in-
clude in their subawards, a DoD Com-
ponent’s general terms and conditions 
must use the wording appendix E to 
this part provides as Section G of SUB 
Article V. 

(2) Exception. A DoD Component’s 
general terms and conditions may de-
lete the reference to ‘‘Section B of 
PROP Article VI’’ in the wording ap-
pendix E to this part provides for para-
graph G.2 of SUB Article V and provide 
alternative wording if: 

(i) Those general terms and condi-
tions will be used in awards for pur-
poses other than research or education, 
as described in 2 CFR 1130.610(c)(3); and 

(ii) The DoD Component wants to 
specify that nonprofit and govern-
mental recipients include either: 

(A) No provisions concerning inven-
tions in subawards to for-profit enti-
ties; or 
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(B) Provisions in subawards to for- 
profit entities that differ from those 
the DoD Component’s general terms 
and conditions specify for nonprofit 
and governmental recipients. 

Subpart F–Procurement Proce-
dures to Include in Subawards 
(SUB Article VI) 

§ 1138.600 Purpose of SUB Article VI. 
SUB Article VI of the general terms 

and conditions specifies procurement 
provisions recipients must include in 
their subaward terms and conditions. 
It thereby: 

(a) Specifies which of the require-
ments in PROC Articles I through III 
of the award flow down to subawards; 
and 

(b) Implements OMB guidance in 2 
CFR 200.317 through 200.326 and appen-
dix II to 2 CFR part 200, as those por-
tions of 2 CFR part 200 apply to sub-
awards; and 

(c) Partially implements OMB guid-
ance in 2 CFR 200.205(d), 200.213, and 
200.517, as those sections of 2 CFR part 
200 apply to subawards. 

§ 1138.605 Content of SUB Article VI. 
(a) Requirement. A DoD Component’s 

general terms and conditions must 
specify that recipients’ subawards in-
clude requirements for subrecipients’ 
procurement procedures. 

(b) Award terms and conditions. To 
specify the requirements for procure-
ment procedures that a recipient must 
include in its subawards, a DoD Compo-
nent’s general terms and conditions 
must use the wording appendix F to 
this part provides for SUB Article VI. 

Subpart G—Financial, Pro-
grammatic, and Property Re-
porting Requirements for Sub-
awards (SUB Article VII) 

§ 1138.700 Purposes of SUB Article VII 
in relation to other articles. 

(a) Purposes. SUB Article VII of the 
general terms and conditions specifies 
provisions concerning reporting that 
recipients must include in their 
subaward terms and conditions, as ap-
plicable. It thereby implements OMB 
guidance in the following sections of 2 

CFR part 200, as they apply to sub-
awards: 

(1) 2 CFR 200.301 and 200.327 through 
200.329; and 

(2) 2 CFR 200.315(c), as it relates to 
invention reporting; and 

(3) 2 CFR 200.343(a), as it relates to fi-
nancial and performance reporting. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix G 
to this part provides as Section A of 
SUB Article VII to inform recipients 
about the relationship between require-
ments for the recipient in REP Articles 
I through III and requirements for sub-
awards in SUB Article VII. 

§ 1138.705 Performance reporting re-
quirements for subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify performance reporting require-
ments for subawards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix G 
to this part provides as Section B of 
SUB Article VII to specify the perform-
ance reporting requirements that re-
cipients must include in their sub-
awards. 

§ 1138.710 Financial reporting require-
ments for subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify financial reporting require-
ments for subawards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix G 
to this part provides for Section C of 
SUB Article VII to specify the finan-
cial reporting requirements that re-
cipients must include in their sub-
awards. 

§ 1138.715 Reporting on property 
under subawards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify the requirements for reporting 
on property that recipients must in-
clude in their subawards. 

(b) Award terms and conditions. To im-
plement the requirement described in 
paragraph (a) of this section, a DoD 
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Component’s general terms and condi-
tions must use the wording appendix G 
to this part provides as Section D of 
SUB Article VII. 

§ 1138.720 Other reporting under sub-
awards. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify any requirements for other re-
porting that recipients must include in 
their subawards. 

(b) Award terms and conditions. To im-
plement the requirement described in 
paragraph (a) of this section, a DoD 
Component’s general terms and condi-
tions must: 

(1) Include in Section E of SUB Arti-
cle VII any reporting requirement in-
cluded in REP Article V that may flow 
down to subrecipients, and 

(2) Indicate whether the recipient 
must require the subrecipient to pro-
vide any specific information or can 
comply by ensuring that the recipient 
meets its responsibilities to DoD. 

Subpart H—Other Administrative 
Requirements for Subawards 
(SUB Article VIII) 

§ 1138.800 Purpose of SUB Article VIII. 
SUB Article VIII of the general terms 

and conditions: 
(a) Specifies provisions that a recipi-

ent must include in its subaward terms 
and conditions concerning submission 
and maintenance of subrecipient infor-
mation; records retention and access; 
remedies and termination; disputes, 
hearings, and appeals; collection of 
amounts due; closeout; and post-close-
out adjustments and continuing re-
sponsibilities. 

(b) It thereby implements OMB guid-
ance in 2 CFR 200.113 and 200.333 
through 200.345, as those sections apply 
to subawards. 

§ 1138.805 Content of SUB Article VIII. 
(a) Requirement. A DoD Component’s 

general terms and conditions must 
specify the administrative require-
ments that a recipient must include in 
its subaward terms and conditions in 
areas covered by OAR Articles I 
through VII of the recipient’s prime 
award. 

(b) Award terms and conditions—(1) 
General. To implement the requirement 
in paragraph (a) of this section, a DoD 
Component’s general terms and condi-
tions must use the wording appendix H 
to this part provides for SUB Article 
VIII. 

(2) Exception. A DoD Component’s 
general terms and conditions may add 
one or more sections to the wording 
that appendix H to this part provides 
for SUB Article VIII if the DoD Compo-
nent added requirements to OAR Arti-
cle IV of its general terms and condi-
tions, in accordance with paragraph 2 
CFR 1136.405(b)(2), because a statute or 
regulation requires recipients to pro-
vide opportunities to subrecipients for 
hearings, appeals, or other administra-
tive proceedings with respect to 
claims, disputes, remedies for non-
compliance, or other matters. The ad-
ditional wording in SUB Article VIII 
would address the flow down to sub-
recipients of the added requirements in 
OAR Article IV. 

Subpart I—National Policy Re-
quirements for Subawards 
(SUB Article IX) 

§ 1138.900 Purpose of SUB Article IX. 

SUB Article IX addresses national 
policy requirements that recipients 
must include in their subaward terms 
and conditions. It thereby partially im-
plements OMB guidance in 2 CFR 
200.331(a)(2). 

§ 1138.905 Content of SUB Article IX. 

(a) Requirement. A DoD Component’s 
general terms and conditions must 
specify which of the national policy re-
quirements in NP Articles I through IV 
of the award flow down to subawards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions: 

(1) Must use the wording appendix B 
to this part provides for SUB Article 
IX if the DoD Component did not add, 
delete, or otherwise modify any of the 
wording that appendices A through D 
of 2 CFR part 1122 provided for NP Arti-
cles I through IV of the award (as per-
mitted in accordance with DoDGARs 
provisions at 2 CFR 1122.115 and 
1122.120). 
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(2) May make corresponding alter-
ations to the wording appendix I to 
this part provides for SUB Article IX if 
the DoD Component did modify the 
wording of NP Articles I through IV, in 
order to conform the national policy 
requirements in SUB Article IX to the 
requirements in those modified arti-
cles. 

Subpart J—Subrecipient Moni-
toring and Other Post-Award 
Administration (SUB Article X) 

§ 1138.1000 Purpose of SUB Article X. 
SUB Article X specifies the require-

ments for recipients’ monitoring of 
subrecipients and related post-award 
administration of subawards they 
make under DoD grants and coopera-
tive agreements. It thereby imple-
ments OMB guidance in 2 CFR 
200.331(d) through (h) and 2 CFR 
200.340(a). 

§ 1138.1005 Content of SUB Article X. 
(a) Requirement. A DoD Component’s 

general terms and conditions must 
specify requirements for recipients’ 
monitoring of subrecipients and related 
post-award administration of sub-
awards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix J 
to this part provides for SUB Article X 
of its general terms and conditions. 

Subpart K—Requirements Con-
cerning Subrecipients’ Lower- 
Tier Subawards (SUB Article 
XI) 

§ 1138.1100 Purpose of SUB Article XI. 
SUB Article XI specifies require-

ments that a recipient must include in 
any subaward under which it judges 
that the subrecipient may make lower- 
tier subawards. It thereby implements 
OMB guidance in 2 CFR 200.331(a) 
through (c) and other portions of 2 CFR 
part 200 as they apply to lower-tier 
subawards. 

§ 1138.1105 Content of SUB Article XI. 
(a) Requirement. A DoD Component’s 

general terms and conditions must ad-
dress requirements that recipients 

must include in subawards to entities 
that may make lower-tier subawards. 

(b) Award terms and conditions. A DoD 
Component’s general terms and condi-
tions must use the wording appendix K 
to this part provides for SUB Article 
XI. 

Subpart L—Fixed-Amount 
Subawards (SUB Article XII) 

§ 1138.1200 Purpose of SUB Article XII. 

SUB Article XII specifies policy and 
procedures concerning recipients’ use 
of fixed-amount subawards under DoD 
grants and cooperative agreements. It 
thereby implements OMB guidance in 2 
CFR 200.201(b) and 200.332 and other 
portions of 2 CFR part 200 as they 
apply to fixed-amount subawards. 

§ 1138.1205 Content of SUB Article XII. 

(a) Requirement. A DoD Component’s 
general terms and conditions must ad-
dress how a recipient may use a fixed- 
amount type of subaward, when it re-
quires the Component’s prior approval 
to do so, and what requirements the re-
cipient must include in those sub-
awards. 

(b) Award terms and conditions — (1) 
General. A DoD Component’s general 
terms and conditions must use the 
wording appendix L to this part pro-
vides for SUB Article XII. 

(2) Exceptions. 
(i) In addition to the authorities pro-

vided in § 1138.5 to omit or reserve all 
or portions of the wording appendix L 
to this part provides for SUB Article 
XII, a DoD Component’s general terms 
and conditions may add wording to 
Section B of the article to authorize re-
cipients to use fixed-amount subawards 
without obtaining the Component’s 
prior approval in other situations for 
which it would be appropriate to do so, 
given the nature of the program or pro-
grams that use its general terms and 
conditions. 

(ii) However, a DoD Component’s 
general terms and conditions should 
never authorize recipients’ use of fixed- 
amount subawards for basic or applied 
research, for the reason given in para-
graph B.2.a.ii of the wording appendix 
L provides for SUB Article XII. It is 
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unrealistic to have a subrecipient com-
mit in advance to accomplishing spe-
cific, well-defined, and observable re-
search outcomes. Doing so subjects the 
subrecipient to undue risk of not being 
reimbursed for research costs it in-
curred if it fails to fully accomplish 
the outcomes. 

APPENDIX A TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE I, 
‘‘DISTINGUISHING SUBAWARDS AND 
PROCUREMENTS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article I. 

SUB ARTICLE I. DISTINGUISHING SUBAWARDS 
AND PROCUREMENTS. (DECEMBER 2014) 

Section A. Required recipient determination. 
For each transaction into which you enter 
with another entity at the next tier below 
this award, you must determine whether the 
transaction is a subaward or a procurement. 

Section B. Considerations in making the de-
termination. 

1. The primary purpose of the transaction 
between you and the other entity is the key 
factor you must use to determine whether 
the transaction is a subaward or a procure-
ment. 

a. The transaction is a subaward and the 
other entity therefore a subrecipient if the 
transaction’s primary purpose is for you to 
transfer—for performance by the other enti-
ty—a portion of the substantive program for 
which we are providing financial assistance 
to you through this award. You will continue 
to be accountable to us for performance of 
the project or program under the award, in-
cluding portions performed by any subrecipi-
ents. 

b. The transaction is a procurement and 
the other entity therefore your contractor if 
the transaction’s primary purpose is for you 
to purchase goods or services that you need 
to perform the substantive program sup-
ported by this award. The distinction from a 
subaward is the contractor is not performing 
a portion of the substantive program as a re-
sult of the transaction. 

2. What you call the transaction is not a 
factor in distinguishing a subaward from a 
procurement. If the transaction meets the 
criterion in paragraph B.1.a of this article, it 
is a subaward for purposes of the require-
ments of this award even if you call and con-
sider the transaction a ‘‘contract.’’ 

Section C. Effect of the determination on the 
next-tier transaction. 

1. Process for awarding the transaction. One 
important consequence of your determining 
whether a next-tier transaction is a 

subaward or a procurement is that there are 
different requirements governing the pre- 
award and time of award processes that you 
use to award the transaction. 

a. SUB Article II of this award specifies 
pre-award and time of award responsibilities 
for subawards. 

b. PROC Articles I and II of this award gov-
ern pre-award and time of award processes 
for awarding procurement transactions. 

2. Transaction terms and conditions. A sec-
ond important consequence of your deter-
mining whether a next-tier transaction is a 
subaward or a procurement is that the terms 
and conditions you include in a subaward dif-
fer from those you include in a procurement 
transaction. 

a. Section C of SUB Article II of this award 
addresses requirements you must include in 
subaward terms and conditions. Those re-
quirements generally are either identical or 
directly related to requirements in the gen-
eral terms and conditions of this award. 
They include national policy requirements 
as well as administrative requirements in 
areas such as financial and programmatic 
management, property administration, pro-
curement, and reporting. 

b. PROC Article III of this award lists re-
quirements you must include in a procure-
ment transaction when applicable to the pro-
curement. 

APPENDIX B TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE II, 
‘‘PRE-AWARD AND TIME OF AWARD 
RESPONSIBILITIES’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article II. 

SUB ARTICLE II. PRE-AWARD AND TIME OF 
AWARD RESPONSIBILITIES. (DECEMBER 2014) 

Section A. Requirements for unique entity 
identifiers. 

1. Definition of ‘‘entity.’’ For purposes of the 
unique entity identifier requirements in 
paragraphs A.2 and 3 of this section, ‘‘enti-
ty’’ has the meaning given in paragraph C.3 
of appendix A to OMB guidance in 2 CFR 
part 25. 

2. Pre-notification of potential subrecipients. 
You must notify potential subrecipients that 
no entity may receive a subaward from you 
under this award unless it has provided its 
unique entity identifier to you. 

3. Restriction on making subawards. 
a. General. You may not make a subaward 

to an entity unless the entity has provided 
its unique entity identifier to you. 

b. Exception. You may make a subaward to 
an entity that has not provided its unique 
entity identifier to you in rare cases in 
which you requested, and we approved, an 
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exemption from the requirement for the en-
tity to provide a unique entity identifier, 
based on the criteria in OMB guidance in 2 
CFR part 25.110(d). 

Section B. Pre-award risk assessment. 
1. Before making a subaward to an entity, 

you must perform a risk assessment of the 
prospective subrecipient, as described in 2 
CFR 200.331(b). OMB guidance in 2 CFR 
200.205(c) provides examples of factors you 
may consider in evaluating risk. 

2. As part of the risk assessment under 
paragraph B.1 of this article, you must: 

a. Verify that neither the prospective sub-
recipient nor its principals under the 
subaward are excluded or disqualified from 
participating in the transaction, in accord-
ance with requirements in Subpart C of OMB 
guidance in 2 CFR part 180, as implemented 
by DoD at 2 CFR part 1125; and 

b. If warranted by risks you identify, de-
termine whether to impose award-specific 
terms and conditions in the subaward to 
mitigate the risks. 

i. These award-specific terms and condi-
tions may be in addition to, or differ from, 
the terms and conditions that SUB Articles 
IV through IX of this award require you to 
include in subawards. 

ii. They may include items such as those 
listed in OMB guidance in 2 CFR 200.207(b)(1) 
through (6). 

iii. Your procedures for imposing and re-
moving the additional or different require-
ments must comply with the procedural 
guidance in 2 CFR 200.207(c) and (d). 

Section C. Subaward content. 
1. Cost-type subawards. 
a. SUB Article III of this award specifies 

informational content that you must include 
in each cost-type subaward. 

b. SUB Articles IV through VIII specify ad-
ministrative requirements that you must in-
clude: 

i. As applicable, in each cost-type 
subaward to: 

(A) A domestic U.S. entity (i.e., an entity 
other than a foreign public entity or a for-
eign organization); or 

(B) An organizational unit of a foreign or-
ganization if that unit has a place of busi-
ness in the United States; and 

ii. To the maximum extent practicable in 
each cost-type subaward to either a foreign 
public entity or an organizational unit of a 
foreign organization that does not have a 
place of business in the United States (re-
gardless of whether another organizational 
unit of that foreign organization has one). 
However, absent our prior approval, you may 
not allow that foreign entity or organization 
to acquire real property or equipment under 
a subaward. 

c. SUB Article IX of this award specifies 
national policy requirements that you must 
include, as applicable, in each cost-type 
subaward. 

2. Fixed-amount type subawards. 
a. Sections A through F of SUB Article III 

of this award specify informational content 
that you must include in each fixed-amount 
subaward. 

b. SUB Article IX of this award specifies 
national policy requirements that you must 
include, as applicable, in each fixed-amount 
subaward. 

c. Section D of SUB Article XII of this 
award specifies administrative requirements 
that you must include, as applicable, in any 
fixed-amount subaward to: 

i. A domestic U.S. entity (i.e., an entity 
other than a foreign public entity or a for-
eign organization); or 

ii. An organizational unit of a foreign orga-
nization if that unit has a place of business 
in the United States; and 

iii. To the maximum extent practicable to 
either a foreign public entity or an organiza-
tional unit of a foreign organization that 
does not have a place of business in the 
United States (regardless of whether another 
organizational unit of that foreign organiza-
tion has one). However, absent our prior ap-
proval, you may not allow that foreign enti-
ty or organization to acquire real property 
or equipment under a subaward. 

3. Additional subaward terms and conditions. 
You may include other requirements in your 
subawards that you need in order to meet 
your responsibilities under this award for 
performance of the project or program (in-
cluding portions performed by subrecipients) 
and compliance with applicable administra-
tive and national policy requirements. 

Section D. Subaward and executive compensa-
tion reporting. You must report subaward ob-
ligating actions and information on sub-
recipients’ executive compensation as re-
quired by REP Article IV of this award. 

APPENDIX C TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE III, 
‘‘INFORMATIONAL CONTENT OF SUB-
AWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article III. 

SUB ARTICLE III. INFORMATIONAL CONTENT OF 
SUBAWARDS. (DECEMBER 2014) 

Section A. Informational content in general. 
You must include in each subaward (and 
each subsequent amendment to a subaward 
that alters the amount of the subaward) the 
information specified in OMB guidance in 2 
CFR 200.331(a)(1), ‘‘Federal Award Identifica-
tion,’’ with the clarifications provided in 
Sections B through G of this article. 

Section B. Federal award identification num-
ber and award date. The ‘‘Federal Award 
Identification Number’’ and ‘‘Federal Award 
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Date’’ described in 2 CFR 200.331(a)(1)(iii) and 
(iv), respectively, are the award number and 
award date for this award to you. You must 
provide the information in a way that makes 
it clear that the subaward is under this DoD 
award. 

Section C. Amount of Federal funds obligated. 
1. The ‘‘Amount of Federal Funds Obli-

gated by this action by the pass-through en-
tity to the subrecipient’’ that is described in 
2 CFR 200.331(a)(1)(vi) is either: 

a. The amount of your obligation to the 
subrecipient, if the terms and conditions of 
this award do not require you to provide any 
cost sharing or matching for the project or 
program the award supports; or 

b. The amount of the Federal share of your 
subaward obligation if this award does re-
quire cost sharing or matching, which in 
that case is the product of: 

i. The Federal share of total project costs 
under this DoD award to you, as a percent-
age of those total project costs; and 

ii. The total amount of project costs obli-
gated for the subaward action. 

2. Note that the total project costs of the 
award and subaward, as used in paragraphs 
C.1.b.i and ii of this section, include any cost 
sharing or matching that you or the sub-
recipient provides if you are counting it to-
ward the cost sharing or matching required 
under this award. 

Section D. Total amount obligated to the sub-
recipient. The ‘‘Total Amount of Federal 
Funds Obligated to the Subrecipient by the 
pass-through entity including the current 
obligation,’’ as described in 2 CFR 
200.331(a)(1)(vii), is the cumulative amount 
to date of the amounts described in Section 
C of this article. 

Section E. Total Amount of the Federal 
Award. The ‘‘Total Amount of the Federal 
Award committed to the subrecipient by the 
pass-through entity,’’ as described in 2 CFR 
200.331(a)(1)(viii), is the total amount 
through the end of the subaward that you 
and the subrecipient mutually agreed upon, 
to include: Funding obligated to date, any 
future anticipated funding increments, and 
any options you may exercise in the future. 

Section F. Federal awarding agency, pass- 
through entity, and awarding official. The 
‘‘Name of Federal awarding agency’’ and 
‘‘pass-through entity,’’ as those terms are 
used in 2 CFR 200.331(a)(1)(x) are the DoD and 
the business name associated with your reg-
istration in SAM. In that same paragraph of 
2 CFR part 200, the ‘‘awarding official’’ is the 
individual in your organization who made 
the subaward. 

Section G. Indirect cost rate. With respect to 
the requirement in 2 CFR 200.331(a)(1)(xiii) 
for the subaward to include the ‘‘Indirect 
cost rate for the Federal award:’’ 

1. This requirement applies to cost-type 
subawards only. 

2. The rate the subaward must include is 
the subrecipient’s rate, whether it is a rate 
set by negotiation with a Federal agency or 
you or is the de minimis rate described in 2 
CFR 200.414(f). 

3. You are required to include the indirect 
cost rate only if the subrecipient is willing 
to share that information with you and as-
sents that information about its rate is not 
proprietary. If a subrecipient is not willing 
to share information about its indirect cost 
rate with you, consult the grants officer for 
this award to explore alternative ways to as-
sess the reasonableness of costs of the 
subaward. 

APPENDIX D TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE IV, 
‘‘FINANCIAL AND PROGRAM MANAGE-
MENT REQUIREMENTS FOR SUB-
AWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article IV. 

SUB ARTICLE IV. FINANCIAL AND PROGRAM 
MANAGEMENT REQUIREMENTS FOR SUB-
AWARDS. (DECEMBER 2014) 

Section A. Purposes of this article in relation 
to other articles. 

1. This article specifies administrative re-
quirements concerning financial and pro-
gram management that you must include in 
the terms and conditions of each cost-type 
subaward that you make under this award to 
a domestic entity. 

2. It thereby addresses the flow down to 
subrecipients of requirements with which 
you must comply under FMS Articles I 
through VII of this award. 

3. SUB Article XII of this award addresses 
which of these administrative requirements 
you must include in any fixed-amount 
subaward that you make, if you are author-
ized to make fixed-amount subawards under 
this award. 

Section B. Financial management system 
standards. You must include in any subaward 
you make under this award the requirements 
of: 

1. Sections A through C of FMS Article I of 
this award if the subrecipient is a State; 

2. Sections B and C of FMS Article I if the 
subrecipient is an institution of higher edu-
cation, nonprofit organization, local govern-
ment, or Indian tribe; or 

3. 32 CFR 34.11 if the subrecipient is a for- 
profit entity. 

Section C. Payments. 
1. Subawards to States. You must include 

the provisions of Section A of FMS Article II 
of this award in each subaward you make to 
a State; 
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2. Subawards to institutions of higher edu-
cation, nonprofit organizations, local govern-
ments, and Indian tribes. The following para-
graphs specify requirements you must in-
clude in subawards to institutions of higher 
education, nonprofit organizations, local 
governments, and Indian tribes. 

a. Payment method. 
i. If you are authorized to request advance 

payments under this award, you must au-
thorize a subrecipient to request advance 
payments unless: 

(A) The subrecipient does not maintain, or 
demonstrate the willingness to maintain, 
written procedures that minimize the time 
elapsing between its receipt of each payment 
and its disbursement of the funds for project 
or program purposes; 

(B) You impose a requirement for the sub-
recipient to be paid by reimbursement as a 
result of your risk evaluation of the sub-
recipient under SUB Article II of this award. 

(C) The subaward is for construction. 
ii. If you do not authorize advance pay-

ments for one of the reasons given in para-
graph C.2.a.i of this article, you must specify 
either reimbursement or working capital ad-
vances as the payment method in accordance 
with OMB guidance in 2 CFR 200.305(b)(3) and 
(4). 

b. Payment timing and amount. 
i. Advances. You must limit advance pay-

ments to the minimum amounts needed and 
time the payments to be in accordance with 
the subrecipient’s actual, immediate cash re-
quirements in carrying out the project or 
program under the subaward. The timing and 
amount of your advance payments to the 
subrecipient must be as close as is adminis-
tratively feasible to the subrecipient’s ac-
tual disbursements for direct project costs 
and the proportionate share of any allowable 
indirect costs. Your subawards also must in-
clude the requirements of paragraphs B.2.b 
and c of FMS Article II to specify costs sub-
recipients must exclude from amounts of 
their advance payment requests. 

ii. Reimbursements or working capital ad-
vances. You must follow OMB guidance in 2 
CFR 200.305(b)(3) and (4) concerning timing 
and amount of reimbursements or working 
capital advances. 

c. Frequency of requests. You must allow 
the subrecipient to request advance pay-
ments or reimbursements, including those 
associated with the working capital advance 
payment method, as often as it wishes if you 
pay using electronic funds transfers and at 
least monthly otherwise. 

d. Other requirements. 
i. In any subaward that was subject to our 

consent, you must include the requirements 
of paragraph B.5 of FMS Article II of this 
award concerning withholding of payments. 

ii. You must include the provisions of para-
graph B.6 of FMS Article II concerning de-
positories in each subaward that authorizes 

the subrecipient to request advance pay-
ments. 

3. Subawards to for-profit entities. The provi-
sion concerning payments in each subaward 
you make to a for-profit entity must con-
form to the requirements in 32 CFR 34.12. 

Section D. Allowable costs, period of avail-
ability of funds, and fee and profit. 

1. You must include in each cost-type 
subaward a requirement that the allow-
ability of costs under the subaward (and any 
lower-tier subawards or procurement trans-
actions into which the subrecipient enters) 
must be determined in accordance with the 
applicable cost principles identified in Sec-
tion A of FMS Article III of this award, as 
well as the clarification in Section B of that 
article if it applies to those cost principles. 

2. You must specify in each subaward the 
period of availability of funds for any project 
or program purpose so that the period nei-
ther begins before nor ends after the period 
during which you may use funds available to 
you under this award for that same project 
or program purpose. 

3. You must include in each subaward the 
provisions concerning fee or profit that are 
in Section D of FMS Article III of this 
award. 

Section E. Revision of budget and program 
plans. You must include in each subaward 
provisions requiring the subrecipient to re-
quest your approval for any change in the 
subaward budget or program that would 
cause a budget or program change under this 
award for which Section B of FMS Article IV 
requires you to first obtain our prior ap-
proval. You may not approve any budget or 
program revision that is inconsistent with 
the purpose or terms and conditions of this 
award. 

Section F. Non-Federal audits. You must in-
clude a provision in each subaward that you 
make under this award to require the sub-
recipient entity to comply with the audit re-
quirements applicable to that entity, as 
specified in either Section A or Section B of 
FMS Article V. 

Section G. Cost sharing or matching require-
ments. If you make a subaward under which 
the subrecipient may provide contributions 
or donations of cash or third-party in-kind 
contributions to be counted toward any cost 
sharing or matching that is required under 
this award, you must include provisions in 
that subaward to specify: 

1. The criteria governing the allowability 
as cost sharing or matching of the types of 
cash or third-party in-kind contributions 
that the subrecipient may contribute or do-
nate. Those criteria are specified in: 

a. Sections B through D of FMS Article VI 
of this award if the subaward is to a State, 
institution of higher education, nonprofit or-
ganization, local government, or Indian 
tribe. 
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b. The provisions of 32 CFR 34.13(a) if the 
subaward is to a for-profit entity. 

2. The methods for determining and docu-
menting the values of those contributions or 
donations to be counted as cost sharing or 
matching. Those methods are specified in: 

a. Sections E and F of FMS Article VI of 
this award if the subaward is to a State, in-
stitution of higher education, nonprofit or-
ganization, local government, or Indian 
tribe. 

b. The provisions of 32 CFR 34.13(b) if the 
subaward is to a for-profit entity. 

Section H. Program income. You must in-
clude requirements concerning program in-
come in subawards, as follows: 

1. In each subaward to a State, institution 
of higher education, nonprofit organization, 
local government, or Indian tribe: 

a. You must require the subrecipient to ac-
count to you when it earns any program in-
come under the subaward or uses it, so that 
you can prepare reports you are required to 
submit to us. If the award-specific terms and 
conditions of this award require you to ac-
count for program income earned after the 
period of performance, you must include a 
corresponding requirement in your sub-
awards. 

b. You must include the provisions of Sec-
tions A through D of FMS Article VII of this 
award. 

c. You may specify the deduction, addition, 
or cost-sharing or matching alternative—de-
scribed in 2 CFR 1128.720(b)—or a combina-
tion of those alternatives, for the subrecipi-
ent’s use of any program income it earns. 
However, you still must comply with the al-
ternative specified in Section E of FMS Arti-
cle VII and any applicable award-specific 
terms and conditions for the total amount of 
program income earned, which includes 
amounts earned by you and your subrecipi-
ents. For example, if we require you to use 
the deduction alternative, you may author-
ize a subrecipient to use the addition alter-
native if you reduce the funding allocated for 
portions of the project or program that you 
or other subrecipients perform to make the 
required reduction in the total award 
amount. 

2. In each subaward to a for-profit entity, 
you must include the provisions of 32 CFR 
34.14, with the appropriate method specified 
for disposition of program income. 

APPENDIX E TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE V, 
‘‘PROPERTY REQUIREMENTS FOR SUB-
AWARDS’’ 

Unless modified as provided in § 1138.5 or ei-
ther or both of the exceptions in § 1138.505 
and § 1138.520 are applied, a DoD Component’s 
general terms and conditions must use the 
following wording for SUB Article V (as 
specified in §§ 1138.500 through 1138.520). 

SUB ARTICLE V. PROPERTY REQUIREMENTS 
FOR SUBAWARDS. (DECEMBER 2014) 

Section A. Purposes of this article in relation 
to other articles. 

1. This article specifies administrative re-
quirements concerning property that you 
must include in the terms and conditions of 
each cost-type subaward that you make 
under this award. 

2. It thereby addresses the flow down to 
subrecipients of requirements with which 
you must comply under PROP Articles I 
through VI of this award. 

3. SUB Article XII of this award addresses 
which of these administrative requirements 
you must include in any fixed-amount 
subaward that you make, if you are author-
ized to make fixed-amount subawards under 
this award. 

Section B. Title to property. 
1. Subawards to institutions of higher edu-

cation, nonprofit organizations, States, local 
governments, or Indian tribes. 

a. General. You must include terms and 
conditions in each subaward to flow down to 
the subrecipient the provisions of: 

i. Paragraph A.1 of PROP Article I con-
cerning vesting of title to property acquired 
under the subaward unless paragraph B.1.b of 
this section provides otherwise. 

ii. Sections B through E of PROP Article I 
that are applicable to types of property that 
the subrecipient may acquire, improve, do-
nate, or for which it may otherwise be ac-
countable under the subaward. 

b. Exceptions. [Reserved] 
2. Subawards to for-profit entities. 
a. Real property and equipment. You must 

obtain the prior approval of the grants offi-
cer before permitting any for-profit sub-
recipient to acquire or improve real property 
or equipment under the award. 

i. If the grants officer does not grant the 
approval, you must include a subaward pro-
vision that prohibits the for-profit entity 
from acquiring or improving real property or 
equipment under the subaward. 

ii. If the approval is granted, you must in-
clude a subaward provision specifying that 
title vesting and Federal interest are gov-
erned by provisions of 32 CFR 34.21(b) and (c). 

b. Supplies. You must include a subaward 
provision specifying that vesting of title to 
supplies is governed by provisions of 32 CFR 
34.24(a), subject to the use and disposition re-
quirements of 32 CFR 34.24(b). 

c. Federally owned property. You must in-
clude a provision in any subaward to a for- 
profit entity under which the entity may be 
accountable for federally owned property, to 
state that title to such property will remain 
vested in the Federal Government. 

Section C. Property management system. If 
you make a subaward under which the sub-
recipient either may acquire or improve 
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equipment, or may be accountable for feder-
ally owned property, you must include in the 
subaward: 

1. If the subrecipient is a State, applicable 
provisions of: 

a. Section A of PROP Article II concerning 
insurance for real property and equipment. 

b. Section B of PROP Article II concerning 
other property management system stand-
ards. 

2. If the subrecipient is an institution of 
higher education, nonprofit organization, 
local government, or Indian tribe, applicable 
provisions of: 

a. Section A of PROP Article II concerning 
insurance for real property and equipment. 

b. Section C of PROP Article II concerning 
other property management system stand-
ards. 

3. If the subrecipient is a for-profit entity, 
applicable provisions of 32 CFR 34.22(a) and 
34.23 and: 

a. The for-profit entity may be accountable 
under the subaward for federally owned prop-
erty; or 

b. You obtained the grants officer’s prior 
approval for the for-profit entity’s acquisi-
tion of equipment under the subaward. 

Section D. Use and disposition of real prop-
erty. If the subrecipient of a subaward you 
make under this award may acquire or im-
prove real property, then you must include 
in the subaward: 

1. Use. The requirements concerning use of 
real property: 

a. In Section A of PROP Article III if the 
subaward is to an institution of higher edu-
cation, nonprofit organization, State, local 
government, or Indian tribe, unless the 
award-specific terms and conditions of this 
award provide otherwise; and 

b. In 32 CFR 34.21(d) if the subaward is to 
a for-profit entity and you obtained the 
grants officer’s prior approval for the enti-
ty’s acquisition of real property under the 
subaward. 

2. Disposition. Provisions to require the 
subrecipient to request disposition instruc-
tions through you when the property is no 
longer needed for its originally authorized 
purpose, so that you can meet your respon-
sibilities to us under Section B of PROP Ar-
ticle III to address the Federal interest in 
the property. 

Section E. Use and disposition of equipment 
and supplies. If you make a subaward under 
which the subrecipient may acquire or im-
prove equipment, or acquire supplies, you 
must include in the subaward, as applicable: 

1. If the subaward is to a State: 
a. The requirements in Sections B and E of 

PROP Article IV concerning use and disposi-
tion of equipment and supplies; and 

b. Provisions such as those in Section A of 
PROP Article IV that make clear the appli-
cability of those requirements. 

2. If the subaward is to an institution of 
higher education, nonprofit organization, 
local government, or Indian tribe: 

a. The requirements in Sections C and E of 
PROP Article IV concerning use of equip-
ment and use and disposition of supplies; 

b. Provisions such as those in Section A of 
PROP Article IV that make clear the appli-
cability of those requirements; and 

c. Provisions to require the subrecipient to 
request disposition instructions from you 
when equipment is no longer needed for its 
originally authorized purpose, so that you 
can meet your responsibilities to us under 
Section D of PROP Article IV to address the 
Federal interest in the equipment. 

3. If the subaward is to a for-profit entity: 
a. The requirements concerning use and 

disposition of supplies in 32 CFR 34.24(b); 
b. And you obtained the grants officer’s 

prior approval for the for-profit entity’s ac-
quisition of equipment under the subaward: 

i. The requirements concerning use of 
equipment in 32 CFR 34.21(d); and 

ii. Provisions such as those in Section A of 
PROP Article IV that make clear the appli-
cability of those requirements; and 

iii. Provisions to require the subrecipient 
to request disposition instructions from you 
when equipment is no longer needed for its 
originally authorized purpose, so that you 
can meet your responsibilities to us under 
Section B or D of PROP Article IV to address 
the Federal interest in the equipment. 

Section F. Use and disposition of federally 
owned property. If you make a subaward 
under which the subrecipient may be ac-
countable for federally owned property, you 
must include subaward provisions specifying 
that the subrecipient: 

1. May use the property for purposes speci-
fied in paragraph A.1 of PROP Article V; 

2. Must submit requests through you for 
the award administration office’s approval to 
use the property for other purposes, as de-
scribed in paragraph A.2 of PROP Article V; 

3. Must request the award administration 
office’s disposition instructions through you 
when the property is no longer needed for 
subaward purposes or the subaward ends. 

Section G. Intangible property. You must in-
clude in a subaward provisions specifying the 
requirements of: 

1. Sections A through D of PROP Article 
VI if the subaward is to an institution of 
higher education, nonprofit organization, 
State, local government, or Indian tribe. 

2. Section A of PROP Article VI as it ap-
plies to works developed under the subaward, 
Section B of PROP Article VI, and paragraph 
C.1 of Section C of PROP Article VI, if the 
subaward is to a for-profit entity. 

VerDate Sep<11>2014 14:11 Jun 02, 2025 Jkt 265005 PO 00000 Frm 00496 Fmt 8010 Sfmt 8002 Y:\SGML\265005.XXX 265005js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



485 

Department of Defense Pt. 1138, App. G 

APPENDIX F TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE VI, 
‘‘PROCUREMENT PROCEDURES TO IN-
CLUDE IN SUBAWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article VI. 

SUB ARTICLE VI. PROCUREMENT PROCEDURES 
TO INCLUDE IN SUBAWARDS. (DECEMBER 
2014) 

Section A. Purposes of this article in relation 
to other articles. 

1. This article specifies administrative re-
quirements concerning procurement proce-
dures that you must include in the terms and 
conditions of each cost-type subaward that 
you make under this award. 

2. It thereby addresses the flow down to 
subrecipients of requirements with which 
you must comply under PROC Articles I 
through III of this award. 

3. SUB Article XII of this award addresses 
which of these administrative requirements 
you must include in any fixed-amount 
subaward that you make, if you are author-
ized to make fixed-amount subawards under 
this award. 

Section B. Subaward to a State. In any 
subaward that you make to a State, you 
must include the requirements of PROC Ar-
ticle I and applicable sections of PROC Arti-
cle III of this award. 

Section C. Subaward to an institution of high-
er education, nonprofit organization, local gov-
ernment, or Indian tribe. In any subaward that 
you make to an institution of higher edu-
cation, nonprofit organization, local govern-
ment, or Indian tribe: 

1. You must include the requirements of 
Sections A through G of PROC Article II and 
applicable sections of PROC Article III of 
this award. 

2. You must include the requirement for 
the subrecipient to make available to you, 
upon request: 

a. Technical specifications of proposed pro-
curements, under the conditions described in 
OMB guidance at 2 CFR 200.324(a); and 

b. Other procurement documents for pre- 
procurement review, under the conditions 
described in OMB guidance at 2 CFR 
200.324(b). 

3. If it is possible that, under a subaward 
you make, the subrecipient may award a 
construction or facility improvement con-
tract with a value in excess of the simplified 
acquisition threshold, you must include pro-
visions in the subaward to require the sub-
recipient to comply with at least the min-
imum requirements for bidders’ bid guaran-
tees and contractors’ performance and pay-
ment bonds described in 2 CFR 200.325(a) 
through (c), unless you determine that the 

subrecipient’s bonding policy and require-
ments are adequate to protect Federal inter-
ests. 

Section D. Subaward to a for-profit entity. In 
any subaward you make to a for-profit enti-
ty, you must include the requirements in 32 
CFR 34.31. 

APPENDIX G TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE VII, 
‘‘FINANCIAL, PROGRAMMATIC, AND 
PROPERTY REPORTING REQUIRE-
MENTS FOR SUBAWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article VII (as specified in §§ 1138.700 
through 1138.715). 

SUB ARTICLE VII. FINANCIAL, PROGRAMMATIC, 
AND PROPERTY REPORTING REQUIREMENTS 
FOR SUBAWARDS. (DECEMBER 2014) 

Section A. Purposes of this article in relation 
to other articles. 

1. This article specifies administrative re-
quirements concerning reporting that you 
must include in the terms and conditions of 
each cost-type subaward that you make 
under this award. 

2. It thereby addresses the flow down to 
subrecipients of requirements with which 
you must comply under REP Articles I 
through III of this award. 

3. SUB Article XII of this award addresses 
which of these administrative requirements 
you must include in any fixed-amount 
subaward that you make, if you are author-
ized to make fixed-amount subawards under 
this award. 

Section B. Performance reporting. 
1. You must include terms and conditions 

in each subaward to require the subrecipient 
to provide any performance information you 
need, by the time you need it, to comply 
with the performance reporting require-
ments in REP Article I and other terms and 
conditions of this award. 

2. You may specify a form, format, or data 
elements for use by the subrecipient to pro-
vide the information to you (you need not re-
quire the subrecipient to use the same form, 
format, or data elements that REP Article I 
specifies for your reporting to us). 

Section C. Financial reporting. 
1. You must include terms and conditions 

in each subaward to require the subrecipient 
to provide any financial information you 
need, by the time you need it, to comply 
with the financial reporting requirements in 
REP Article II and other terms and condi-
tions of this award. 

2. You may specify a form, format, or data 
elements for use by the subrecipient to pro-
vide the information to you (you need not re-
quire the subrecipient to use the same form, 
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format, or data elements that REP Article II 
specifies for your reporting to us). 

Section D. Reporting on property. 
1. Each subaward you make under this 

award must include provisions concerning 
property reporting as described in paragraph 
D.2 of this section if the subrecipient may, 
under the subaward: 

a. Acquire or improve real property or 
equipment; 

b. Acquire supplies or intangible property; 
or 

c. Be accountable for federally owned prop-
erty. 

2. The subaward provisions must require 
the subrecipient to give you the information 
you need about the property in order to meet 
your responsibilities to us under Sections A 
through D of REP Article III and PROP Arti-
cles II through VI. 

Section E. Other reporting [Reserved] 

APPENDIX H TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE VIII, 
‘‘OTHER ADMINISTRATIVE REQUIRE-
MENTS FOR SUBAWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article VIII, as specified in § 1138.805, 
but may add a section(s), as appropriate. 

SUB ARTICLE VIII. OTHER ADMINISTRATIVE 
REQUIREMENTS FOR SUBAWARDS. (DECEM-
BER 2014) 

Section A. Purposes of this article in relation 
to other articles. 

1. This article specifies other administra-
tive requirements that you either must or 
should include in the terms and conditions of 
each cost-type subaward that you make 
under this award. 

2. It thereby addresses the flow down to 
subrecipients of requirements with which 
you must comply under OAR Articles I 
through VII of this award. 

3. SUB Article XII of this award addresses 
which of these administrative requirements 
you must include in any fixed-amount 
subaward that you make, if you are author-
ized to make fixed-amount subawards under 
this award. 

Section B. Submission and maintenance of 
subrecipient information. You must include 
the substance of the provision in Section C 
of OAR Article I in any subaward you make 
under this award. The provision must require 
the subrecipient’s disclosure of any evidence 
directly to the Inspector General, DoD. 

Section C. Records retention and access. In 
each subaward you make under this award: 

1. If the subaward is to an institution of 
higher education, nonprofit organization, 
State, local government, or Indian tribe: 

a. You must include the requirements of 
Section A of OAR Article II with the addi-

tional condition that, for any subrecipient 
under this award that does not have a feder-
ally approved rate for indirect or facilities 
and administrative costs and that does not 
use the de minimis rate described in 2 CFR 
200.414(f), you must: 

i. Require the subrecipient to keep records 
that support its indirect or facilities and ad-
ministrative costs charged to the subaward 
for 3 years from the end of the fiscal year (or 
other accounting period) to which the costs 
apply; and 

ii. Keep any plan or computation the sub-
recipient submits to you to serve as a basis 
for your determining the reasonableness and 
allowability of indirect or facilities and ad-
ministrative costs of the subaward, for 3 
years from the end of the fiscal year (or 
other accounting period) to which the pro-
posal, plan, or computation applies. 

b. You must include the requirements of 
Sections B, C, and F of OAR Article II. 

c. You must include provisions that enable 
you to comply with the requirements of Sec-
tion D of OAR Article II concerning records 
for joint or long-term use. 

d. You must include provisions that estab-
lish the same rights and responsibilities for 
the subrecipient under the subaward that 
Section E of OAR Article II establishes for 
you under this award. 

e. You may not impose any other record 
retention or access requirements on the sub-
recipient. 

2. If the subaward is to a for-profit entity, 
you must include the records retention and 
access provisions of 32 CFR 34.42. 

Section D. Remedies and termination. The 
terms and conditions of each subaward you 
make under this award should specify your 
rights and responsibilities and those of the 
subrecipient if you take a remedial action to 
address a subrecipient’s noncompliance with 
an applicable Federal statute or regulation 
or the terms and conditions of your 
subaward. Each subaward’s terms and condi-
tions should: 

1. Identify remedial actions you may take 
to address the subrecipient’s noncompliance. 
Available remedies are described in: 

a. OMB guidance in 2 CFR 200.338 for a 
subaward to an institution of higher edu-
cation, nonprofit organization, State, local 
government, or Indian tribe; and 

b. 32 CFR 34.52 for a subaward to a for-prof-
it entity. 

2. With respect to termination specifically: 
a. Identify conditions under which you, the 

subrecipient, or both (by mutual agreement) 
may terminate the subaward, in whole or in 
part, as described in: 

i. OMB guidance in 2 CFR 200.339(a) for a 
subaward to an institution of higher edu-
cation, nonprofit organization, State, local 
government, or Indian tribe; and 

ii. 32 CFR 34.51 for a subaward to a for-prof-
it entity. 
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b. Inform the subrecipient that you will 
provide it with a notice of termination if you 
unilaterally terminate the award. 

c. Specify that you and the subrecipient re-
main responsible for applicable requirements 
addressed in Sections G and H of this article 
concerning closeout, post-closeout adjust-
ments, and continuing responsibilities. 

3. With respect to either suspension or ter-
mination of the subaward, inform the sub-
recipient about the criteria that you will use 
to either allow or disallow subaward costs, 
which are in: 

a. Section D of OAR Article III for a 
subaward to an institution of higher edu-
cation, nonprofit organization, State, local 
government, or Indian tribe; and 

b. 32 CFR 34.52(c) for a subaward to a for- 
profit entity. 

Section E. Disputes, hearings, and appeals. 
Each subaward’s terms and conditions 
should specify any rights the subrecipient 
has to a hearing, appeal, or other adminis-
trative proceeding if it disputes a decision 
you render in administering its subaward. 
You must comply with any statute or regu-
lation that affords the subrecipient an oppor-
tunity for a hearing, appeal, or other admin-
istrative proceeding and is applicable to the 
dispute. 

Section F. Collection of amounts due. Al-
though your subaward terms and conditions 
do not need to include any of the require-
ments of OAR Article V because those re-
quirements do not flow down to subrecipi-
ents, you should consider including provi-
sions to specify what you would need from 
the subrecipient if you owed a debt to the 
Federal Government under this award that is 
related to its subaward. 

Section G. Closeout. 
1. In each subaward that you make to an 

institution of higher education, nonprofit or-
ganization, State, local government, or In-
dian tribe, you must include provisions to re-
quire the subrecipient to: 

a. Liquidate all obligations that it in-
curred under the subaward not later than 90 
calendar days after the end date of the pe-
riod of performance of either the subaward 
or this award, whichever is earlier, unless 
you grant an extension. 

b. Promptly refund to you any balances of 
unobligated cash that you advanced or paid 
to the subrecipient, unless you received au-
thorization from the DoD award administra-
tion office for the subrecipient’s use of those 
funds on other projects or programs. 

c. Submit to you: 
i. Any information you need from the sub-

recipient to meet your responsibilities to us 
for an accounting of property, under Section 
D of OAR Article VI; and 

ii. Not later than 90 calendar days after the 
end date of the period of performance of this 
award, unless you grant the subrecipient an 
extension, any information you need to meet 

your responsibilities to us for final reports, 
under Section C of OAR Article VI. 

2. In each subaward that you make to a 
for-profit entity, you must include the terms 
and conditions that you deem necessary for 
you to be able to comply with the require-
ments in OAR Article VI. 

Section H. Post-closeout adjustments and con-
tinuing responsibilities. 

You must include provisions in each 
subaward to require the subrecipient to pro-
vide what you need in order to comply with 
the requirements of OAR Article VII. 

APPENDIX I TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE IX, 
‘‘NATIONAL POLICY REQUIREMENTS 
FOR SUBAWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article IX, as specified in § 1138.905, or 
may modify the wording of the article, con-
sistent with the Component’s treatment of 
NP Articles I through IV in those terms and 
conditions. 

SUB ARTICLE IX. NATIONAL POLICY REQUIRE-
MENTS FOR SUBAWARDS. (DECEMBER 2014) 

Section A. General. 
1. You must include provisions in the 

terms and conditions of each subaward you 
make, whether cost-type or fixed-amount 
type, to require the subrecipient entity’s 
compliance with each of the national policy 
requirements in Sections B through E of this 
article that you determine is applicable, 
given the type of entity receiving the 
subaward and activities it will be carrying 
out under the subaward. 

2. If an entity to which you are about to 
make a subaward will not accept an award 
provision requiring its compliance with a na-
tional policy requirement that you deter-
mine to be applicable, you must alert the 
award administration office immediately. 
You may not omit an applicable national 
policy requirement in order to make the 
subaward. 

3. If at any time during the performance of 
a subaward, you learn that—or receive a 
credible allegation that—the subrecipient is 
not complying with an applicable national 
policy requirement, you must alert the 
award administration office immediately. 

Section B. Nondiscrimination national policy 
requirements. You must include provisions in 
each subaward to require the subrecipient’s 
compliance with the nondiscrimination na-
tional policy requirements specified in para-
graphs A.1 through A.5 of NP Article I, as ap-
plicable. 

Section C. Environmental national policy re-
quirements. You must include provisions in 
each subaward to require that: 
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1. The subrecipient comply with all appli-
cable Federal environmental laws and regu-
lations, including those specified in para-
graphs A.2, A.3, A.5, and A.6 of NP Article II, 
as applicable. 

2. Provide any information you need, when 
you need it, in order to comply with the re-
quirement to immediately notify us of po-
tential environmental impacts specified in 
paragraphs A.4, A.5, and A.6 of NP Article II, 
as applicable, due to activities under the 
award (which includes subaward activities). 

Section D. National policy requirements con-
cerning live organisms. You must include pro-
visions in each subaward to require the sub-
recipient’s compliance with the national pol-
icy requirements concerning human subjects 
and animals that are specified in paragraphs 
A.1 and A.2 of NP Article III, as applicable. 

Section E. Other national policy requirements. 
You must include provisions in each 
subaward to require the subrecipient’s com-
pliance with the national policy require-
ments in the following portions of NP Arti-
cle IV of this award, as applicable: 

1. Paragraph A.1. 
2. Paragraphs A.3.a and b. 
3. Paragraphs A.4 through A.17. 

APPENDIX J TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE X, 
‘‘SUBRECIPIENT MONITORING AND 
OTHER POST-AWARD ADMINISTRA-
TION’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article X. 

SUB ARTICLE X. SUBRECIPIENT MONITORING 
AND OTHER POST-AWARD ADMINISTRATION. 
(DECEMBER 2014) 

Section A. General requirement for sub-
recipient monitoring. You must do the post- 
award monitoring of the subrecipient’s ac-
tivities under each subaward that is needed 
in order for you to ensure that: 

1. The subrecipient carries out the portion 
of the substantive project or program under 
this award. 

2. The subrecipient is using funds under 
the subaward (including any cost sharing or 
matching the subrecipient provides that is 
counted as project costs in the approved 
budget of this award) for authorized pur-
poses. 

3. The subrecipient’s performance under 
the subaward is in compliance with applica-
ble Federal statutes and regulations, and the 
terms and conditions of your subaward. 

Section B. Subrecipient monitoring actions. 
1. Required monitoring actions under cost- 

type subawards. You must, as part of your 
post-award monitoring of each subrecipient: 

a. Review the financial and programmatic 
information that your subaward terms and 
conditions require the subrecipient to pro-
vide, in accordance with Sections B and C of 
SUB Article VII of this award. 

b. Follow up and ensure that the sub-
recipient takes timely and appropriate ac-
tion to remedy deficiencies detected through 
any means, including audits and on-site re-
views. 

c. With respect to audits of subrecipients 
that are required under FMS Article V of 
this award: 

i. Verify that the subrecipient is audited in 
accordance with those requirements, as ap-
plicable (note that Section F of SUB Article 
IV requires you to include those audit re-
quirements for the subrecipient in the sub-
award’s terms and conditions). 

ii. Resolve and issue a management deci-
sion for audit findings that pertain to your 
subaward. Doing so is a requirement under 
either Section A or B of FMS Article V of 
this award (Section B requires that explic-
itly and Section A does so by implementing 
OMB guidance in 2 CFR 200.521, as well as 
other portions of Subpart F of that part). 

iii. Consider whether you need to adjust 
your own records related to this award based 
on results of audits, on-site reviews or other 
monitoring of the subrecipient and, as appli-
cable, notify the award administration of-
fice. 

2. Other monitoring actions. OMB guidance 
in 2 CFR 200.331(e)(1) through (3) describes 
other actions that may be useful as part of 
your subrecipient monitoring program, de-
pending on the outcomes of the pre-award 
risk assessment you conducted in accordance 
with Section B of SUB Article II. 

Section C. Remedies and subaward suspension 
or termination. With respect to any subaward 
under this award, you must: 

1. Consider whether you need to take any 
remedial action if you determine that the 
subrecipient is noncompliant with an appli-
cable Federal statute or regulation or the 
terms and conditions of your subaward, as 
described in Section D of SUB Article VIII. 

2. Provide a notice of termination to the 
subrecipient if you terminate its subaward 
unilaterally for any reason prior to the end 
of the period of performance. 

3. In the case of suspension or termination 
of a subaward prior to the end of the period 
of performance, allow or disallow subaward 
costs in accordance with Section D of OAR 
Article III. 

Section D. Subaward closeout. 
1. You will close out each subaward when 

you either: 
a. Determine that the subrecipient has 

completed its programmatic performance 
under the subaward and all applicable ad-
ministrative actions; or 
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b. Terminate the subaward, if you do so 
prior to the end of the subaward’s period of 
performance. 

2. With respect to the closeout of each 
subaward: 

a. You must pay the subrecipient promptly 
for allowable and reimbursable costs. 

b. Consistent with the terms and condi-
tions of the subaward, you must make a set-
tlement for any upward or downward adjust-
ments to the Federal share of costs after you 
receive the information you need from the 
subrecipient to close out the subaward. 

c. You should complete the closeout of the 
subaward no later than one year after you 
receive and accept the final reports and 
other information from the subrecipient that 
you need to close out the subaward. 

APPENDIX K TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE XI, 
‘‘REQUIREMENTS CONCERNING SUB-
RECIPIENTS’ LOWER-TIER SUB-
AWARDS’’ 

Unless modified as provided in § 1138.5, a 
DoD Component’s general terms and condi-
tions must use the following wording for 
SUB Article XI. 

SUB ARTICLE XI. REQUIREMENTS CONCERNING 
SUBRECIPIENTS’ LOWER-TIER SUBAWARDS. 
(DECEMBER 2014) 

Section A. Purpose. This article specifies re-
quirements you must include in any cost- 
type subaward under which you determine 
that the subrecipient of your subaward may 
make lower-tier cost-type subawards to 
other entities. Paragraph G.1 of SUB Article 
XII specifies requirements related to fixed- 
amount type subawards at lower tiers. 

Section B. Requirements for lower-tier sub-
awards. Your cost-type subaward terms and 
conditions must require your subrecipient, 
with respect to each lower-tier cost-type 
subaward that it makes, to: 

1. Ensure that the lower-tier transaction is 
a subaward, rather than a procurement, by 
making the determination that SUB Article 
I of this award requires you to make for your 
subawards. 

2. Conduct the pre-award risk assessment 
of its intended subrecipient that Section B of 
SUB Article II of this award requires you to 
make for your subawards. 

3. Include in any cost-type subaward it 
makes at the next tier: 

a. The informational content that SUB Ar-
ticle III specifies; 

b. The administrative requirements that 
SUB Articles IV through VIII of this award 
specify; 

c. The national policy requirements that 
SUB Article IX of this award specifies, as ap-
plicable; and 

d. The requirements of this article if the 
next-tier subrecipient may make even lower- 
tier cost-type subawards to other entities. 

4. Carry out the subrecipient monitoring 
and other post-award administration respon-
sibilities specified in SUB Article X of this 
award. 

APPENDIX L TO PART 1138—TERMS AND 
CONDITIONS FOR SUB ARTICLE XII, 
‘‘FIXED-AMOUNT SUBAWARDS’’ 

Unless modified as provided in § 1138.5 or 
1138.1205, a DoD Component’s general terms 
and conditions must use the following word-
ing for SUB Article XII. 

SUB ARTICLE XII. FIXED-AMOUNT 
SUBAWARDS. (DECEMBER 2014) 

Section A. Limitations on use. 
1. You may not use a fixed-amount 

subaward: 
a. If the total value over the life of the 

subaward will exceed the simplified acquisi-
tion threshold. 

b. Unless the project or program scope is 
specific, with definite outcomes, and you are 
able to establish a reasonable estimate of the 
actual costs of accomplishing those out-
comes. 

c. If you will predetermine a set amount or 
percentage of cost sharing or matching that 
the subrecipient must provide under the 
subaward. 

d. If the subrecipient will acquire any real 
property or equipment under the subaward. 

2. For fixed-amount subawards not prohib-
ited by paragraph 1 of this section and ex-
cept as provided in Section B of this article, 
you must obtain our prior approval before 
making a fixed-amount type of subaward. 

a. If Section B of FMS Article IV requires 
you to obtain our prior approval before you 
make any subaward, and you do not identify 
the subaward as a fixed-amount subaward 
when you obtain that approval, then you 
must subsequently request separate approval 
before awarding it as a fixed-amount type of 
subaward. 

b. If a subaward is identified as a fixed- 
amount type of subaward in the budget you 
submit for our approval, then our approval of 
the budget is the required prior approval. 

Section B. Fixed-amount subawards that do 
not require prior approval. You are not re-
quired to obtain our prior approval before 
using a fixed-amount type of subaward if: 

1. The subaward is to either: 
a. A foreign public entity; or 
b. An organizational unit of a foreign orga-

nization, if that unit does not have a place of 
business in the United States, regardless of 
whether another organizational unit of that 
foreign organization has one. 

2. You determine that the portion of the 
project or program under this award which 
the subrecipient will be carrying out under 
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the subaward has one or more specific out-
comes with the following characteristics: 

a. You can define the outcomes well 
enough to specify them at the time you 
make the subaward. Note that: 

i. Outcomes are distinct from inputs need-
ed to achieve the outcomes, such as amounts 
or percentages of time that subrecipient em-
ployees or other participants will spend on 
the project or program. 

ii. The inherently unpredictable nature of 
basic or applied research makes it rarely, if 
ever, possible to define specific research out-
comes in advance, which makes fixed- 
amount subawards inappropriate for re-
search. Note that technical performance re-
ports serve to document research outcomes 
but are not themselves outcomes, notwith-
standing the definition of ‘‘performance 
goals’’ in OMB guidance at 2 CFR 200.76. 

b. The accomplishment of each outcome 
will be observable and verifiable by you when 
it occurs, so that you will not need to rely 
solely on the subrecipient’s assurance of that 
accomplishment. 

c. The subrecipient associates its esti-
mated costs with outcomes in the proposal it 
submits to you, and you are confident that 
the costs of accomplishment of the outcomes 
will equal or exceed the subaward amount. 
This requires either that you have a high de-
gree of confidence: 

i. In your estimate of the costs associated 
with accomplishing the well-defined and ob-
servable outcomes, based on the prospective 
subrecipient’s proposal (and using the appli-
cable cost principles in FMS Article III as a 
guide); or 

ii. That those costs will be within a finite 
range, rather than a specific amount, so that 
you may provide an amount of funding under 
the subaward that does not exceed the lower 
end of the range, with the provision that the 
subrecipient agrees to provide any balance 
above that amount that ultimately is needed 
to accomplish the outcomes. Your subaward 
then would include a term or condition to re-
flect the subrecipient’s agreement to provide 
that balance (which would be in an amount 
to be post-determined, when the outcomes 
are accomplished). Note that this is distinct 
from a situation in which you predetermine 
a set amount or percentage of cost sharing 
or matching that the subrecipient must pro-
vide under its subaward, a situation in which 
paragraph A.1.c of this article prohibits use 
of a fixed-amount subaward. 

3. a. The subaward is based on a fixed rate 
per unit of outcome (or ‘‘unit cost’’) and you 
have both the confidence: 

i. That is described in paragraph B.2.c of 
this article in the estimated costs associated 
with each unit of outcome; and 

ii. In the subrecipient’s guarantee that it 
can accomplish at least the number of units 
of outcome on which your total subaward 
amount will be based (i.e., the product of the 

unit cost and the number of units of outcome 
the subrecipient guarantees to accomplish). 

b. Note, however, that not every fixed rate 
subaward is also a fixed-amount subaward. If 
you have confidence in the unit cost but not 
also in the subrecipient’s ability to guar-
antee the number of units of outcome that it 
will accomplish, then you should set a not- 
to-exceed award amount based on the num-
ber of units desired and reduce the subaward 
amount at the end if the subrecipient accom-
plishes fewer than that number. Examples of 
activities for which it may be appropriate to 
award this type of fixed rate subaward that 
is not a fixed-amount subaward include: 

i. A clinical trial for which the unit cost is 
the cost of treating each participant. The 
not-to-exceed amount would be based on the 
number of participants the subrecipient 
planned to recruit and the final award on the 
number who actually participated, docu-
mentation for which would be subject to 
audit. 

ii. Labor costs for performance of a portion 
of the project or program under this award 
by a for-profit entity that treats its indirect 
cost rate as proprietary information. The 
unit cost in that case may be ‘‘loaded’’ labor 
rates for the entity’s employees that include 
indirect costs. The final award amount 
would depend on the number of labor hours 
the entity’s employees expended under the 
subaward, documentation for which may be 
audited without exposing proprietary details 
associated with the actual costs. 

Section C. Informational content of fixed- 
amount subawards. You must include in each 
fixed-amount subaward the informational 
content, other than the indirect cost rate, 
that is described in SUB Article III of this 
award. 

Section D. Terms and conditions addressing 
administrative requirements. 

1. General. This section: 
a. Specifies the minimum set of terms and 

conditions (in lieu of the more extensive set 
specified in SUB Articles IV through X for 
cost-type subawards) addressing administra-
tive requirements that you must include in 
each fixed-amount subaward: 

i. To an entity other than a foreign organi-
zation, as applicable; and 

ii. To the maximum extent practicable, to 
a foreign organization. 

b. Does not preclude the inclusion of other 
requirements that you need in order to meet 
your responsibilities under this award for 
performance of the project or program and 
compliance with applicable administrative 
and national policy requirements. 

2. Financial and program management re-
quirements. 

a. Financial management system standards. 
For a subaward to other than a for-profit en-
tity, your subaward must require the sub-
recipient to include the information speci-
fied in paragraph B.1 of FMS Article I in its 
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