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§1126.1 Purposes of this subchapter.

This subchapter of the DoD Grant
and Agreement Regulations:

(a) Addresses general terms and con-
ditions governing administrative re-
quirements for use by DoD Components
when awarding cost-type grants and
cooperative agreements to institutions
of higher education, nonprofit organi-
zations, States, local governments, and
Indian tribes. It does so by providing:

(1) A standard organization of the ad-
ministrative requirements into articles
of general terms and conditions, each
of which is in a specific subject area.

(2) Standard wording for those arti-
cles; and

(3) Associated prescriptions for DoD
Component’s use of the standard word-
ing to construct their general terms
and conditions, which allow for adding,
omitting, or varying in other ways
from the standard wording in certain
situations.

(b) Thereby implements OMB guid-
ance in 2 CFR part 200 as it relates to
general terms and conditions of grants
and cooperative agreements to institu-
tions of higher education, nonprofit or-
ganizations, States, local governments,
and Indian tribes.

NONPROFIT AND GOVERN-

§1126.2 Applicability of this sub-
chapter.

(a) Entities. This subchapter:

(1) Applies to DoD Components that
award cost-type grants and cooperative
agreements to institutions of higher
education, mnonprofit organizations,
States, local governments, and Indian
tribes.

(2) Does not directly impose require-
ments on a recipient of a DoD Compo-
nent’s award but does do so indirectly,
through the DoD Component’s compli-
ance with this subchapter when it con-
structs its general award terms and
conditions. The terms and conditions
delineate the rights and responsibil-
ities of the recipient and the Federal
Government under the award.

(b) Awards. This subchapter applies
to DoD Components’ cost-type grants
and cooperative agreements to types of
entities identified in paragraph (a)(1) of
this section, other than Technology In-
vestment Agreements that are ad-
dressed in 32 CFR part 37.

§1126.3 Exceptions from requirements
in this subchapter.

(a) Exceptions that are not permitted. A
DoD Component may not grant any ex-
ception to the requirements in this
subchapter if the exception is:

(1) Prohibited by statute, executive
order, or regulation;

(2) Inconsistent with the OMB imple-
mentation of the Single Audit Act in
Subpart F of 2 CFR part 200.

(b) Other exceptions. Other exceptions
are permitted from requirements in
this subchapter for institutions of
higher education, nonprofit organiza-
tions, States, local governments, and
Indian tribes as follows:

(1) Statutory or regulatory exceptions.
A DoD Component’s general terms and
conditions may incorporate a require-
ment that is inconsistent with the re-
quirements in this subchapter if that
requirement is specifically authorized
or required by a statute or regulation
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§1126.4

adopted in the Code of Federal Regula-
tions after opportunity for public com-
ment.

(2) Individual exceptions. The Head of
the DoD Component or his or her des-
ignee may approve an individual excep-
tion affecting only one award in ac-
cordance with procedures stated in 32
CFR 21.340.

(3) Small awards. A DoD Component’s
terms and conditions for small awards
may apply less restrictive require-
ments than those specified in this sub-
chapter (a small award is an award for
which the total value of obligated fund-
ing through the life of the award is not
expected to exceed the simplified ac-
quisition threshold).

(4) Other class exceptions. The Assist-
ant Secretary of Defense for Research
and Engineering or his or her designee
may approve any class exception af-
fecting multiple awards other than
small awards, with OMB concurrence if
the class exception is for a requirement
that is inconsistent with OMB guid-
ance in 2 CFR part 200. Procedures for

2 CFR Ch. XI (1-1-25 Edition)

DoD Components’ requests for class ex-
ceptions are stated in 32 CFR 21.340.

§1126.4 Relationship to other portions
of the DoD grant and agreement

regulations.

The administrative requirements
specified in this subchapter com-
plement:

(a) Provisions of 32 CFR part 34 that
address administrative requirements
for DoD Components’ grants and coop-
erative agreements to for-profit enti-
ties; and

(b) Requirements in 32 CFR part 37
for technology investment agreements.

§1126.5 Organization of
chapter.

This subchapter is organized into six
parts in addition to this overview part.
Each part provides standard wording
and prescriptions for articles of general
terms and conditions that address ad-
ministrative requirements in a par-
ticular subject area. Table 1 shows the
subject area and articles corresponding
to each part:

this sub-

TABLE 1 TO §1126.5

Of this subchapter, you will find terms and conditions with associated prescriptions for the following

Recipient financial and program management (designated as “FMS” when referring to articles pre-
—FMS Article I—Financial management system standards.

—FMS Atrticle lll—Allowable costs, period of availability of funds, and fee or profit.

Property administration (designated as “PROP” when referring to articles prescribed by this part):

—PROP Atrticle IV—Use and disposition of equipment and supplies.
—PROP Article V—Use and disposition of federally owned property.

Recipient procurement procedures (designated as “PROC” when referring to articles prescribed by

—PROC Atrticle lIl—Procurement standards for institutions of higher education, nonprofit orga-

—PROC Article Ill—Contract provisions for recipient procurements.
Financial, programmatic, and property reporting (designated as “REP” when referring to articles

—REP Article I—Performance management, monitoring, and reporting.

—REP Article IV—Reporting on subawards and executive compensation.
Other administrative requirements (designated as “OAR” when referring to articles prescribed by

—OAR Article I—Submitting and maintaining recipient information.

In... articles related to . . .
Part 1128 ..o
scribed by this part):
—FMS Article [I—Payments.
—FMS Article IV—Revision of budget and program plans.
—FMS Article V—Non-Federal audits.
—FMS Atrticle VI—Cost sharing or matching.
—FMS Article VII—Program income.
Part 1130 ..o
—PROP Atrticle |—Title to property.
—PROP Atrticle Il—Property management system.
—PROP Atrticle lll—Use and disposition of real property.
—PROP Atrticle VI—Intangible property.
Part 1132 ...
this part):
—PROC Atrticle I—Procurement standards for States.
nizations, local governments, and Indian tribes.
Part 1134 ...
prescribed by this part):
—REP Article Il—Financial reporting.
—REP Atrticle lll—Reporting on property.
—REP Article V—Other reporting.
Part 1136 ...
this part):
—OAR Article ll—Records retention and access.
—OAR Atticle Ill—Remedies and termination.

—OAR Article IV—Claims, disputes, and appeals.
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TABLE 1 TO § 1126.5—Continued

articles related to . . .

Of this subchapter, you will find terms and conditions with associated prescriptions for the following

—OAR Article VI—Closeout.

Part 1138 ..cccveeiciiiiiens
this part):

awards.

—OAR Article V—Collection of amounts due.

—OAR Article VIl—Post-closeout adjustments and continuing responsibilities.
Requirements related to subawards (designated as “SUB” when referring to articles prescribed by

—SUB Article I—Distinguishing subawards and procurements.

—SUB Article Il—Pre-award and time of award responsibilities.

—SUB Article lll—Informational content of subawards.

—SUB Article IV—Financial and program management requirements for subawards.

—SUB Article V—Property requirements for subawards.

—SUB Article VI—Procurement procedures to include in subawards.

—SUB Article VIl—Financial, programmatic, and property reporting requirements for sub-

—SUB Article VIIl—Other administrative requirements for subawards.

—SUB Article IX—National Policy Requirements for Subawards.

—SUB Article X—Subrecipient monitoring and other post-award administration.
—SUB Article XI—Requirements concerning subrecipients’ lower-tier subawards.
—SUB Article Xll—Fixed-amount subawards.

§1126.6 Organization of the other

parts of this subchapter.

(a) Each of parts 1128 through 1138 of
this subchapter is organized into sub-
parts and appendices.

(1) Each appendix provides the stand-
ard wording of general terms and con-
ditions for one of the articles of gen-
eral terms and conditions that the part
addresses.

(2) For each appendix addressing a
particular article, the part has an asso-
ciated subpart that provides the pre-
scription for DoD Components’ use of
the standard wording for that article.

(b) For example, Table 1 to §1126.5 in-
dicates that 2 CFR part 1128 provides
the standard wording of general terms
and conditions for FMS Articles I
through VII and the prescriptions for
DoD Components’ use of that standard
wording.

(1) FMS Article I on financial man-
agement system standards is the first
of the articles that 2 CFR part 1128 cov-
ers. Appendix A to 2 CFR part 1128 pro-
vides the standard wording of general
terms and conditions for FMS Article
I. The associated subpart of 2 CFR part
1128, subpart A, provides the prescrip-
tion for DoD Components’ use of the
standard wording of that article.

(2) Appendices B through G of 2 CFR
part 1128 provide the standard wording
of general terms and conditions for
FMS Articles II through VII, respec-
tively. The associated subparts, Sub-
parts B through G, provide the cor-

responding prescriptions for DoD Com-
ponents.

PART 1128—RECIPIENT FINANCIAL
AND PROGRAM MANAGEMENT:
GENERAL AWARD TERMS AND
CONDITIONS

Sec.

1128.1 Purpose of this part.

1128.2 Applicability of this part.

1128.3 Exceptions from requirements of this
part.

1128.4 Organization of this part.

Subpart A—Financial Management System
Standards (FMS Article |)

1128.100 Purpose of FMS Article I.
1128.105 Content of FMS Article I.

Subpart B—Payments (FMS Atrticle 1)

1128.200 Purpose of FMS Article II.

1128.205 Content of FMS Article II.

1128.210 Payment requirements for States.

1128.215 Payment requirements for institu-
tions of higher education, nonprofit orga-
nizations, local governments, and Indian
tribes.

1128.220 Electronic funds transfer and other
payment procedural instructions or in-
formation.

Subpart C—Allowable Costs, Period of
Availability of Funds, and Fee or Profit
(FMS Article lil)

1128.300 Purpose of FMS Article III.
1128.305 Content of FMS Article III.
1128.310 Cost principles.

405



§1128.1

1128.315 Clarification concerning
ability of publication costs.
1128.320 Period of availability of funds.

1128.325 Fee or profit.

allow-

Subpart D—Revision of Budget and
Program Plans (FMS Article IV)

1128.400
1128.405

Purpose of FMS Article IV.

Content of FMS Article IV.

1128.410 Approved budget.

1128.415 Prior approvals for non-construc-
tion activities.

1128.420 Prior approvals for construction ac-
tivities.

1128.425 Additional prior approval for
awards that support both non-construc-
tion and construction activities.

1128.430 Procedures for prior approvals.

Subpart E—Non-Federal audits (FMS Article
V)

1128.500 Purpose of FMS Article V.
1128.505 Content of FMS Article V.

Subpart F—Cost Sharing or Matching (FMS
Article VI)

1128.600 Purpose of FMS Article VI.

1128.605 Content of FMS Article VI.

1128.610 General requirement for cost shar-
ing or matching.

1128.615 General criteria for determining al-
lowability as cost sharing or matching.

1128.620 Allowability of unrecovered indi-
rect costs as cost sharing or matching.

1128.625 Allowability of program income as
cost sharing or matching.

1128.630 Valuation of services or property
contributed or donated by recipients or
subrecipients.

1128.635 Valuation of third-party
contributions.

in-kind

Subpart G—Program Income (FMS Article
VII)

Purpose of FMS Article VII.

Content of FMS Article VII.

1128.710 What program income includes.

1128.715 Recipient obligations for license
fees and royalties.

1128.720 Program income use.

1128.725 Program income after the period of
performance.

APPENDIX A TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE I, “FINANCIAL
MANAGEMENT SYSTEM STANDARDS’’

APPENDIX B TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE II, “PAYMENTS”

APPENDIX C TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE III, “ALLOWABLE
COSTS, PERIOD OF AVAILABILITY OF FUNDS,
AND FEE OR PROFIT”’

1128.700
1128.705

2 CFR Ch. XI (1-1-25 Edition)

APPENDIX D TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE IV, “REVISION OF
BUDGET AND PROGRAM PLANS”’

APPENDIX E TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE V, ‘‘NON-FED-
ERAL AUDITS”

APPENDIX F TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE VI, “COST SHAR-
ING OR MATCHING”’

APPENDIX G TO PART 1128—TERMS AND CONDI-
TIONS FOR FMS ARTICLE VII, “PROGRAM
INCOME”’

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 85 FR 51171, Aug. 19, 2020, unless
otherwise noted.

§1128.1 Purpose of this part.

(a) This part specifies standard word-
ing of general terms and conditions
concerning financial and program man-
agement, including recipients’ finan-
cial management systems, payments,
cost sharing or matching, program in-
come, budget and program revisions,
audits, allowable costs, and periods of
availability of funds.

(b) It thereby implements OMB guid-
ance in the following portions of 2 CFR
part 200, as they apply to general terms
and conditions of grants and coopera-
tive agreements:

(1) Sections 200.80, 200.209, and 200.302
through 200.309;

(2) Sections 200.301 and 200.328, as
they relate to associations between fi-
nancial data and performance accom-
plishments and reporting; and

(3) Subparts E and F.

§1128.2 Applicability of this part.

The types of awards and entities to
which this part and other parts in this
subchapter apply are described in the
subchapter overview at 2 CFR 1126.2.

§1128.3 Exceptions from requirements
of this part.

Exceptions are permitted from the
administrative requirements in this
part only as described at 2 CFR 1126.3.

§1128.4 Organization of this part.

(a) The content of this part is orga-
nized into subparts and associated ap-
pendices.

(1) Each subpart provides direction to
DoD Components on how to construct
one article of general terms and condi-
tions for grants and cooperative agree-
ments.
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(2) For each subpart, there is a cor-
responding appendix with standard
wording for terms and conditions of the
article addressed by the subpart. Terms
and conditions address rights and re-
sponsibilities of the Federal Govern-
ment and recipients.

(b) A DoD Component must use the
wording provided in each appendix in
accordance with the direction in the

§1128.205

corresponding subpart. That direction
may permit DoD Components to vary
from the standard wording in some sit-
uations.

(c) Table 1 shows which article of
general terms and conditions may be
found in each of appendices A through
G to this part (with the associated di-
rection to DoD Components in Sub-
parts A through G, respectively):

TABLE 1 TO PARAGRAPH ()

In. ..

You will find terms and conditions specifying recipients’ rights
and responsibilities related to . . .

That would appear in an award
within FMS Article . . .

Appendix A Financial management system standards ..............cccccvreiiiinenns l.

Appendix B ..... .. | Payments e 1.

Appendix C ... . | Allowable costs, period of availability of funds, and fee or profit .. | Ill.

Appendix D ... Revision of budget and program plans ...........cccccccviiiiiiicinns V.

Appendix E ..... .. | Non-Federal audits ....... RS

Appendix F ..... . | Cost sharing or matching Ll VL

Appendix G Program income .......... VII.

Subpart A—Financial Manage- (B) Subawards from recipients of DoD

ment System Standards (FMS
Atrticle 1)

§1128.100 Purpose of FMS Article I.

FMS Article I specifies standards for
recipients’ financial management sys-
tems. It thereby implements OMB
guidance in:

(a) 2 CFR 200.302, 200.303, and 200.328;
and

(b) 2 CFR 200.301 and 200.328, as they
relate to associations between finan-
cial data and performance accomplish-
ments and reporting.

§1128.105 Content of FMS Article 1.

(a) Requirement. A DoD Component’s
general terms and conditions must ad-
dress requirements for recipients’ fi-
nancial management systems.

(b) Award terms and conditions—(1)
General. Except as provided in para-
graph (b)(2) of this section, a DoD Com-
ponent’s general terms and conditions
must include the wording appendix A
to this part provides for FMS Article 1.

(2) Ezxceptions. A DoD Component’s
general terms and conditions may:

(i) Reserve Section A of FMS Article
I if the DoD Component determines
that it is not possible that any States
will receive:

(A) DoD Component awards using
those general terms and conditions; or

Component awards using those general
terms and conditions.

(ii) Reserve paragraph B.6 of FMS Ar-
ticle I if the DoD Component deter-
mines that it will not require recipi-
ents of awards using those general
terms and conditions to relate finan-
cial data to performance accomplish-
ments (e.g., through unit costs). Be-
cause the nature of research makes the
use of unit costs and other relation-
ships between financial data and per-
formance accomplishments generally
inappropriate, DoD Components should
reserve paragraph B.6 in general terms
and conditions for awards supporting
research.

Subpart B—Payments (FMS Article
1))

§1128.200 Purpose of FMS Article II.

FMS Article II contains require-
ments related to payments under an
award. It thereby implements OMB
guidance in 2 CFR 200.305.

§1128.205 Content of FMS Article II.

(a) Requirement. A DoD Component’s
general terms and conditions must ad-
dress payment method; payment tim-
ing and amounts, which relate to cash
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§1128.210

management; frequency of payment re-
quests; and matters related to recipi-
ents’ depositories, including interest
earned on advance payments.

(b) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include the wording appen-
dix B to this part provides for FMS Ar-
ticle II with appropriate additions, de-
letions, and substitutions as described
in §§1128.210 through 1128.220.

§1128.210 Payment requirements for
States.

(a) Policy. Payments to States are
subject to requirements in Department
of the Treasury regulations at 31 CFR
part 205 that implement the Cash Man-
agement Improvement Act. Those reg-
ulations are in two subparts with dis-
tinct requirements that apply to dif-
ferent programs:

(1) Subpart A of 31 CFR part 205 con-
tains requirements for payments to
States under ‘‘major programs,’” as de-
fined in that part. The Department of
the Treasury negotiates Treasury-
State agreements for major programs.
Those agreements specify the appro-
priate timing and amounts of pay-
ments. They further specify a State’s
interest liability if it receives an ad-
vance payment too many days before it
disburses the funds for program pur-
poses, as well as the Federal Govern-
ment’s interest liability if it reim-
burses the State too many days after
the State disburses the funds. Most
DoD awards to States are not under
major programs, so Subpart A applies
relatively infrequently.

(2) Subpart B of 31 CFR part 205 ap-
plies to all other DoD grants and coop-
erative agreements to States—i.e.,
awards that are not under major pro-
grams.

(b) Award terms and conditions—(1)
General. Because few DoD awards to
States are under major programs, ap-
pendix B to this part includes wording
for Section A of FMS Article II that
specifies the requirements of Subpart B
of 31 CFR part 205. A DoD Component’s
general terms and conditions must in-
clude this wording for Section A of
FMS Article II if no award using those
terms and conditions will be made to a
State under a program designated as a

2 CFR Ch. XI (1-1-25 Edition)

major program in the applicable Treas-
ury-State agreement.

(2) Exception for awards under major
programs. If a DoD Component is estab-
lishing general terms and conditions
that will be used for awards to States,
only some of which are subject to re-
quirements for major programs in Sub-
part A of 31 CFR part 205, then the DoD
Component should:

(i) Use appendix B’s wording for Sec-
tion A of FMS Article II in its general
terms and conditions; and

(ii) In each award subject to Subpart
A of 31 CFR part 205, include award-
specific terms and conditions that
make payments to the recipient sub-
ject to the requirements in Subpart A
of 31 CFR part 205 and the applicable
Treasury-State agreement, thereby
overriding the wording of Section A of
FMS Article II.

§1128.215 Payment requirements for
institutions of higher education,
nonprofit organizations, local gov-
ernments, and Indian tribes.

(a) Policy. OMB guidance in 2 CFR
200.305 addresses the use of three pay-
ment methods for grants and coopera-
tive agreements—advance payments,
reimbursement, and working capital
advances. Two of the methods pertain
to a DoD Component’s general terms
and conditions, as described in para-
graphs (a)(1) and (2) of this section.

(1) Advance payments. With the pos-
sible exception of construction awards,
as provided in paragraph (a)(2) of this
section, a DoD Component’s general
terms and conditions must authorize
each recipient to request payments in
advance as long as the recipient main-
tains, or demonstrates the willingness
to maintain, both:

(i) Written procedures that minimize
the time elapsing between its receipt of
funds from the Federal Government
and its disbursement of the funds for
project or program purposes; and

(ii) Financial management systems
that meet the standards for fund con-
trol and accountability specified in the
wording of FMS Article I (see Subpart
A and appendix A to this part).

(2) Reimbursement. A DoD Compo-
nent’s general terms and conditions
may specify the reimbursement meth-
od if the awards using those terms and
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conditions will support construction
projects financed in whole or in part by
the Federal Government.

(b) Award terms and conditions—(1)
General. Appendix B provides wording
for Section B of FMS Article II that a
DoD Component:

(i) Must use in general terms and
conditions for non-construction awards
to authorize recipients to request ad-
vance payments; and

(ii) May use in general terms and
conditions for construction awards if it
elects to authorize recipients of those
awards to request advance payments.

(2) Alternative award terms and condi-
tions. A DoD Component may develop
an alternative to appendix B’s wording
for Section B of FMS Article II to use
in general terms and conditions for
construction awards, if it elects to
specify reimbursement as the payment
method for those awards. The alter-
native:

(i) Would replace appendix B’s word-
ing for paragraph B.1 with wording to
specify the reimbursement method of
payment;

(ii) Must include appendix B’s word-
ing for paragraphs B.2.b and c, B.4, and
B.5, which may be renumbered as ap-
propriate, because those paragraphs
apply to reimbursements as well as ad-
vance payments;

(iii) Should omit appendix B’s word-
ing for paragraphs B.2.a, B.3, and B.6
because those paragraphs apply specifi-
cally to advance payments; and

(iv) Must inform recipients that the
DoD payment office generally makes
payment within 30 calendar days after
receipt of the request for reimburse-
ment by the award administration of-
fice, unless the request is reasonably
believed to be improper.

§1128.220 Electronic funds transfer
and other payment procedural in-
structions or information.

(a) Policy. A DoD Component’s gen-
eral terms and conditions must specify
that payments will be made by elec-
tronic funds transfer (EFT) unless a re-
cipient is excepted in accordance with
Department of the Treasury regula-
tions at 31 CFR part 208 from the Gov-
ernmentwide requirement to use EFT.

(b) Award terms and conditions—(1)
Electronic funds transfer. Appendix B

§1128.305

provides wording for Section C of FMS
Article II that a DoD Component must
use to specify payment by EFT, when
awards are not excepted from the Gov-
ernmentwide requirement.

(2) Other payment procedures or in-
structions. A DoD Component may in-
sert one or more paragraphs in its gen-
eral terms and conditions in lieu of the
reserved paragraph C.2 in appendix B,
to provide procedural instructions or
information regarding payments that
is common to awards using those terms
and conditions. For example, it may in-
sert wording to give detailed instruc-
tions on where and how recipients are
to submit payment requests. All forms,
formats, and data elements for pay-
ment requests must be OMB-approved
information collections.

Subpart C—Allowable Costs, Pe-
riod of Availability of Funds,
and Fee or Profit (FMS Article
1)}

§1128.300 Purpose of FMS Article III.

FMS Article III of the general terms
and conditions specifies what costs are
allowable as charges to awards and
when they are allowable. It also speci-
fies restrictions on payment of fee or
profit. It thereby implements OMB
guidance in §§200.209 and 200.309 and
Subpart E of 2 CFR part 200. It also
partially implements 2 CFR
200.201(b)(1) and 200.323(c), as those sec-
tions apply to the cost principles to be
used in relation to subawards and con-
tracts, respectively.

§1128.305 Content of FMS Article III.

(a) Requirement. A DoD Component’s
general terms and conditions must ad-
dress allowability of costs and permis-
sibility of fee or profit.

(b) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include the wording appen-
dix C to this part provides for FMS Ar-
ticle III with appropriate reservations
as described in §§1128.310 through
1128.325.
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§1128.310

§1128.310 Cost principles.

(a) Policy. The set of Governmentwide
cost principles applicable to a par-
ticular entity type governs the allow-
ability of costs that may be:

(1) Charged to each cost-type:

(i) DoD grant or cooperative agree-
ment to a recipient of that entity type;

(ii) Subaward to a subrecipient of
that entity type at any tier below a
DoD grant or cooperative agreement;
and

(iii) Procurement transaction with a
contractor of that entity type awarded
by a recipient of a DoD grant or coop-
erative agreement or a subrecipient
that received a subaward at any tier
below that grant or cooperative agree-
ment.

(2) Considered
amount of any:

(i) Fixed-amount subaward, at any
tier under a grant or cooperative agree-
ment, to a subrecipient of that entity
type; or

(ii) Fixed-price procurement trans-
action with a contractor of that entity
type that is awarded by either a recipi-
ent of a DoD grant or cooperative
agreement or a subrecipient that re-
ceived a subaward at any tier below
that grant or cooperative agreement.

(b) Award terms and conditions—(1)
General. Because almost all DoD grants
and cooperative agreements are cost-
type awards, appendix C includes word-
ing for Section A of FMS Article III
that specifies use of the applicable
Governmentwide cost principles in the
determination of the allowability of
costs.

(2) Exception. A DoD Component may
reserve any paragraph of appendix C’s
wording for Section A of FMS Article
IIT in its general terms and conditions
if the Component is certain that no en-
tities of the type to which the para-
graph applies could be recipients of
awards using those general terms and
conditions or recipients of subawards
or procurement transactions at any
tier under those awards.

in establishing the

§1128.315 Clarification concerning al-
lowability of publication costs.

(a) Requirement. A DoD Component’s
general terms and conditions must
clarify that a recipient must charge
publication costs consistently as either

2 CFR Ch. XI (1-1-25 Edition)

direct or indirect costs in order for
those costs to be allowable charges to
DoD grants and cooperative agree-
ments.

(b) Award terms and conditions—(1)
General. To clarify the allowability of
publication costs, a DoD Component’s
general terms and conditions must in-
clude the wording appendix C to this
part provides for Section B of FMS Ar-
ticle III.

(2) Exception. A DoD Component may
instead reserve Section B of FMS Arti-
cle IIT in its general terms and condi-
tions if the DoD Component determines
that there will be no publication costs
under any of the awards using those
general terms and conditions.

§1128.320 Period of availability of
funds.

(a) Requirement. A DoD Component’s
general terms and conditions must
specify the period during which Federal
funds are available for obligation by
recipients for project or program pur-
poses.

(b) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include the wording appen-
dix C to this part provides for Section
C of FMS Article III to specify the pe-
riod of availability of funds.

§1128.325 Fee or profit.

(a) Requirement. A DoD Component’s
general terms and conditions must
specify that recipients may neither re-
ceive fee or profit nor pay fee or profit
to subrecipients.

(b) Award terms and conditions. A DoD
Component must use the wording ap-
pendix C to this part provides for Sec-
tion D of FMS Article III to specify the
limitation on payment of fee or profit.

Subpart D—Revision of Budget
and Program Plans (FMS Arti-
cle IV)

§1128.400 Purpose of FMS Article IV.

FMS Article IV of the general terms
and conditions specifies requirements
related to changes in recipients’ budget
and program plans. It thereby imple-
ments OMB guidance in §200.308 of 2
CFR part 200 and partially implements
§200.209 and Subpart E of that part.
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§1128.405 Content of FMS Article IV.

(a) Requirement. A DoD Component’s
general terms and conditions must
specify the changes in budget and pro-
gram plans for which a recipient is re-
quired to request DoD Component prior
approval and the procedures for sub-
mitting those requests.

(b) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include as FMS Article IV
the §wording appendix D to this part
provides, with any revisions to the
wording that are authorized by
§§1128.410 through 1128.430.

§1128.410 Approved budget.

(a) OMB guidance. As described in 2
CFR 200.308(a), the approved budget for
a grant or cooperative agreement may
include both the Federal and non-Fed-
eral shares of funding under the award
or only the Federal share.

(b) DoD implementation. For DoD
grants and cooperative agreements, the
approved budget includes the Federal
share and any cost sharing or matching
that the recipient is required to pro-
vide under the award.

(c) Award terms and conditions. A DoD
Component’s general terms and condi-
tions therefore must include the word-
ing appendix D to this part provides for
Section A of FMS Article IV.

§1128.415 Prior approvals for non-con-
struction activities.

(a) OMB guidance. OMB guidance in 2
CFR 200.308(c) through (e) addresses
prior approval requirements for revi-
sions of a recipient’s budget and pro-
gram plans under a non-construction
grant or cooperative agreement, which
includes, for the purposes of this sec-
tion, non-construction activities under
an award that supports both construc-
tion and non-construction.

(b) DoD implementation of the guid-
ance. The following paragraphs (c)
through (g) of this section provide de-
tails of the DoD implementation of the
guidance in 2 CFR 200.308(c) through (e)
and paragraph (h) specifies the cor-
responding award terms and condi-
tions. A DoD Component’s general
terms and conditions for non-construc-
tion awards may require additional
prior approvals for budget and program
revisions (i.e., prior approvals other
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than those authorized by this subpart)
only in accordance with the exceptions
provisions of 2 CFR 1126.3.

(c) Scope or objective, cost sharing or
matching, and additional Federal funds.
A DoD Component’s general terms and
conditions for non-construction awards
must require that a recipient obtain
DoD Component prior approval:

(1) For a change in scope or objective
of the project or program, as described
in 2 CFR 200.308(c)(1)(i).

(2) For any change in the cost shar-
ing or matching included in the ap-
proved budget for which FMS Article
VI requires prior approval, as described
in OMB guidance at 2 CFR
200.308(c)(1)(vii).

(3) If the need arises for additional
Federal funds to complete the project
or program, as described in 2 CFR
200.308(c)(1)(viii).

(d) Persomnel changes, disengagements,
or reductions in time. A DoD Component
must include the following prior ap-
proval requirements in general terms
and conditions of research awards and
may include them in general terms and
conditions of other non-construction
awards:

(1) A change in a key person, as de-
scribed in 2 CFR 200.308(c)(1)(ii).

(2) A principal investigator’s or
project director’s disengagement from,
or reduction in time devoted to, the
project or program, as described in 2
CFR 200.308(c)(1)(iii).

(e) Costs requiring prior approval under
the cost principles. With respect to waiv-
ers of prior approvals required by the
cost principles, as described in 2 CFR
200.308(c)(1)(v):

(1) Any waiver of a cost principles re-
quirement for prior approval by a re-
cipient entity’s cognizant agency for
indirect costs is appropriately ad-
dressed in award-specific terms and
conditions, rather than general terms
and conditions, because the general
terms and conditions must be appro-
priate for use in awards to multiple re-
cipient entities.

(2) A DoD Component may waive re-
quirements in the cost principles for
recipients to request prior approval be-
fore charging certain costs as direct
costs to awards. However, the DoD
Component should carefully consider
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each prior approval requirement indi-
vidually and decide:

(i) Which, if any, to waive; and

(ii) Whether to make the waiver of
the prior approval requirement contin-
gent on specified conditions (e.g., a
DoD Component might waive the prior
approval required for direct charging of
special purpose equipment purchases
under an award but elect to waive it
only up to a certain dollar value).

(f) Transfers of funds and subawards. A
DoD Component’s general terms and
conditions for non-construction awards
may include prior approval require-
ments for:

(1) Transfers of funds for participant
support costs, as described in 2 CFR
200.308(c)(1)(V).

(2) Subawarding of work under an
award, as described in 2 CFR
200.308(c)(1)(vi).

(3) Transfers of funds among direct
cost categories, as described in 2 CFR
200.308(e), but the wording in the gen-
eral terms and conditions must make
clear that the prior approval require-
ment applies only to awards using
those terms and conditions if the Fed-
eral share of the total value is in ex-
cess of the simplified acquisition
threshold. As a matter of DoD policy,
requiring prior approvals for transfers
among direct cost categories generally
is not appropriate for the general
terms and conditions of grants and co-
operative agreements that support re-
search.

(g) Pre-award costs, carry forward of
unobligated balances, and mo-cost exten-
sions. (1) A DoD Component’s general
terms and conditions may authorize re-
cipients to incur project costs up to 90
calendar days prior to the beginning
date of the period of performance, at
their own risk, as described in 2 CFR
200.308(d)(1). OMB guidance in 2 CFR
200.308(d)(4) makes that authorization
the default policy for research awards.
Therefore, a DoD Component must use
this policy in general terms and condi-
tions for research awards unless excep-
tional circumstances provide the basis
for overriding that policy.

(2) If a DoD Component’s general
terms and conditions are used for
awards that have multiple periods of
performance, the DoD Component
should authorize recipients to carry
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forward unobligated balances to subse-
quent periods of performance, as de-
scribed in 2 CFR 200.308(d)(3), unless
there are compelling reasons not to do
S0.

(3) A DoD Component’s general terms
and conditions may authorize recipi-
ents to initiate one-time extensions in
the periods of performance of their
awards by up to 12 months, subject to
the conditions described in 2 CFR
200.308(d)(2), but only if the DoD Com-
ponent judges that authorizing no-cost
extensions for awards using the general
terms and conditions will not cause the
DoD Component to fail to comply with
DoD funding policies (e.g., the incre-
mental program budgeting and execu-
tion policy for research funding) con-
tained in Volume 2A of the DoD Finan-
cial Management Regulation, DoD
7000.14-R.

(h) Award terms and conditions. Ap-
pendix D to this part provides wording
for inclusion in Section B of a DoD
Component’s general terms and condi-
tions in accordance with paragraphs (c)
through (g) of this section. Specifi-
cally:

(1) In accordance with paragraph (c)
of this section, a DoD Component’s
general terms and conditions for non-
construction awards must include the
wording that appendix D provides for
paragraphs B.1.a and B.1.i of FMS Arti-
cle IV and, if there will be cost sharing
or matching required under any awards
using the general terms and conditions,
paragraph B.1.g.

(2) In accordance with paragraph (d)
of this section, a DoD Component’s
general terms and conditions for re-
search awards must include the word-
ing that appendix D provides for para-
graphs B.1.b and B.1l.c of FMS Article
IV. A DoD Component also may include
paragraphs B.1.b and B.l.c in general
terms and conditions for other non-
construction awards.

(3) In accordance with paragraph (e)
of this section, a DoD Component’s
general terms and conditions for non-
construction awards must include the
wording that appendix D provides for
paragraph B.1.d of FMS Article IV un-
less the DoD Component decides to
waive any requirements in the applica-
ble cost principles for recipients to ob-
tain prior approval before including
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certain types of costs as direct charges
to awards. If a DoD Component elects
to waive any of those prior approval re-
quirements, it must add wording to
paragraph B.1.d to identify the specific
types of costs for which recipients need
not obtain DoD Component prior ap-
proval (thereby leaving in place the
other prior approval requirements in
the cost principles).

(4) In accordance with paragraphs (f)
and (g) of this section, a DoD Compo-
nent’s general terms and conditions for
non-construction awards may include
the wording that appendix D provides
for paragraphs B.l.e, B.1.f, and B.1l.h
(except as noted for research awards in
paragraph (f)(3) of this section) and
Section C of FMS Article IV. A DoD
Component may modify the wording as
specified in paragraphs (f) and (g) of
this section (e.g., to limit the author-
ization for pre-award costs in non-con-
struction awards other than research
to a period of less than 90 calendar
days prior to the beginning date of the
period of performance).

(5) If no awards using a DoD Compo-
nent’s general terms and conditions
will support non-construction activi-
ties, the DoD Component may reserve
section B.1 of the wording that appen-
dix D provides for FMS Article IV.

§1128.420 Prior approvals for con-
struction activities.

(a) OMB guidance. OMB guidance in 2
CFR 200.308(g)(1) through (4) addresses
prior approval requirements for revi-
sions of a recipient’s budget and pro-
gram plans under a construction grant
or cooperative agreement or construc-
tion activities under an award that
supports both construction and non-
construction activities.

(b) DoD implementation of the guid-
ance. DoD implements the guidance in
2 CFR 200.308(g)(1) through (4) through
terms and conditions of awards for con-
struction. A DoD Component’s general
terms and conditions for construction
awards may require additional prior
approvals for budget and program revi-
sions (i.e., prior approvals other than
those authorized by this subpart) only
in accordance with the exceptions pro-
visions of 2 CFR 1126.3.

(c) Award terms and conditions. In a
DoD Component’s general terms and

§1128.430

conditions for construction awards or
awards supporting construction activi-
ties, the DoD Component:

(1) Must include the wording that ap-
pendix D to this part provides for para-
graph B.2 of FMS Article IV.

(2) May reserve or remove the word-
ing appendix D to this part provides for
paragraph B.1 and Section C of FMS
Article IV unless some awards using
the general terms and conditions will
also support non-construction activi-
ties (if the DoD Component elects to
remove Section C, it should redesig-
nate Section D in the article as Section
C).

§1128.425 Additional prior approval
for awards that support both non-
construction and construction ac-
tivities.

(a) OMB guidance. Guidance on an ad-
ditional prior approval requirement for
grants or cooperative agreements that
support both construction and non-con-
struction activities is contained in 2
CFR 200.308(g)(5).

(b) DoD implementation of the guid-
ance. DoD implements the guidance in
2 CFR 200.308(g)(b) through terms and
conditions for awards that support
both non-construction and construc-
tion activities.

(c) Award terms and conditions. If a
DoD Component establishes general
terms and conditions for awards that
support both non-construction and con-
struction activities, the DoD Compo-
nent may add the prior approval re-
quirement for funding or budget trans-
fers between construction and non-con-
struction activities that is described in
OMB guidance in 2 CFR 200.308(g)(5).
The wording that appendix D to this
part provides for Section B of FMS Ar-
ticle IV includes a reserved paragraph
B.3 in which the DoD Component may
add appropriate wording to include
that prior approval requirement.

§1128.430 Procedures for prior ap-
provals.

(a) OMB guidance. Guidance on proce-
dures related to recipient requests for
prior approval is contained in 2 CFR
200.308(h) and (i).

(b) DoD implementation of the guid-
ance. DoD implements the guidance in
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2 CFR 200.308(h) and (i) for prior ap-
proval requests through award terms
and conditions.

(c) Award terms and conditions. A DoD
Component must:

(1) Include the wording appendix D to
this part provides for paragraph D.1 of
FMS Article IV of its general terms
and conditions.

(2) Insert appropriate wording in lieu
of the reserved paragraph D.2 that ap-
pendix D to this part includes in FMS
Article IV to specify:

(i) The format the recipient must use
when it requests approval for budget
revisions. As described in 2 CFR
200.308(h), the award term may allow
the recipient to submit a letter of re-
quest or otherwise must specify that
the recipient use the same format it
used for budget information in its ap-
plication or proposal.

(ii) Any other procedural instruc-
tions related to requests for prior ap-
provals for budget or program revisions
(e.g., to whom requests must be sub-
mitted) that are common to the awards
using the general terms and conditions.
For procedural instructions that will
vary from one award to another, it is
appropriate to include wording that
points to the award-specific terms and
conditions as the source of the infor-
mation.

Subpart E—Non-Federal Audits
(FMS Article V)

§1128.500 Purpose of FMS Article V.

FMS Article V of the general terms
and conditions specifies requirements
related to audits required under the
Single Audit Act, as amended (31
U.S.C., chapter 75). The article thereby
implements for grants and cooperative
agreements the OMB guidance in Sub-
part F of 2 CFR part 200.

§1128.505 Content of FMS Article V.

(a) Requirement. A DoD Component’s
general terms and conditions must ad-
dress audit requirements.

(b) Award terms and conditions—(1)
General. A DoD Component’s general
terms and conditions must include the
wording appendix E to this part pro-
vides for FMS Article V.

(2) Exception. A DoD Component may
reserve Section B of the wording in ap-
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pendix E if there will be no subawards
to for-profit entities under any award
using those terms and conditions.

Subpart F-Cost Sharing or
Matching (FMS Article VI)

§1128.600 Purpose of FMS Article VI.

FMS Article VI sets forth require-
ments concerning recipients’ cost shar-
ing or matching under awards. It there-
by implements OMB guidance in:

(a) 2 CFR 200.306 and 200.308(c)(1)(vii);
and

(b) 2 CFR 200.434, in conjunction with
FMS Article III in appendix C to this
part.

§1128.605 Content of FMS Article VI.

(a) Requirement. A DoD Component’s
general terms and conditions for
awards under which there may be re-
quired cost sharing or matching must
specify the criteria for determining al-
lowability, methods for valuation, and
requirements for documentation of
cost sharing or matching.

(b) Award terms and conditions—(1)
General. A DoD Component’s general
terms and conditions must include as
FMS Article VI the wording appendix F
to this part provides, with any revi-
sions to the wording that are author-
ized by §§1128.610 through 1128.635.

(2) Exception. A DoD Component may
reserve FMS Article VI of its general
terms and conditions if it determines
that there will be no cost sharing or
matching required under any of the
awards using those terms and condi-
tions.

§1128.610 General requirement for

cost sharing or matching.

(a) Requirement. (1) FMS Article VI of
the general terms and conditions must
tell a recipient that:

(i) It may find the amount or per-
centage of cost sharing or matching re-
quired under its award in the award
cover pages.

(ii) The cost sharing or matching
amount or percentage identified in the
award includes all required (but not
voluntary uncommitted) contributions
to the project or program by the recipi-
ent and its subrecipients, including any
that involve third-party contributions
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or donations to the recipient and sub-
recipients.

(iii) It must obtain the DoD Compo-
nent’s prior approval for any change in
the required amount or percentage of
cost share or match.

(2) At a DoD Component’s option,
FMS Article VI also may require a re-
cipient to obtain the DoD Component’s
prior approval if it wishes to substitute
alternative cost sharing or matching
contributions in lieu of specific con-
tributions included in the approved
budget (e.g., to use a third-party in-
kind contribution not included in the
approved budget).

(b) Award terms and conditions. To im-
plement paragraph (a) of this section, a
DoD Component’s general terms and
conditions must include the wording
appendix F to this part provides as Sec-
tion A of FMS Article VI. A DoD Com-
ponent may insert wording in lieu of
the reserved paragraph A.2.b if it elects
to require recipients to obtain prior ap-
proval before substituting alternative
cost sharing or matching contribu-
tions, as described in paragraph (a)(2)
of this section.

§1128.615 General criteria for deter-
mining allowability as cost sharing
or matching.

(a) OMB guidance. The OMB guidance
in 2 CFR 200.306(b) lists the basic cri-
teria for the allowability of cost shar-
ing or matching under grants and coop-
erative agreements.

(b) Award terms and conditions—(1)
General. A DoD Component’s general
terms and conditions must include the
wording appendix F to this part pro-
vides as Section B of FMS Article VI to
specify the allowability of cash or
third-party in-kind contributions as
cost sharing or matching.

(2) Exception. A DoD Component may
reserve paragraph B.4 of Section B of
FMS Article VI in its general terms
and conditions, or replace it with ap-
propriate alternative wording, if the
DoD Component has statutory author-
ity to accept costs reimbursed by other
Federal awards as cost sharing or
matching under the awards using its
general terms and conditions.

§1128.625

§1128.620 Allowability of unrecovered
indirect costs as cost sharing or
matching.

(a) OMB guidance. The OMB guidance
in 2 CFR 200.306(c) provides that unre-
covered indirect costs may only be in-
cluded as part of cost sharing and
matching with the prior approval of
the Federal awarding agency.

(b) DoD implementation. DoD Compo-
nents must allow any recipient that ei-
ther has an approved negotiated indi-
rect cost rate or is using the de mini-
mis rate described in 2 CFR 200.414(f) to
count unrecovered indirect costs to-
ward any required cost sharing or
matching under awards. The basis for
this policy is that recipients’ indirect
costs that are allowable and allocable
to DoD projects and programs are le-
gitimate costs of carrying out those
projects and programs.

(c) Award terms and conditions. To im-
plement the policy in paragraph (b) of
this section, a DoD Component’s gen-
eral terms and conditions must include
the wording appendix F to this part
provides as Section C of FMS Article
VI unless a statute requires otherwise.

§1128.625 Allowability of program in-
come as cost sharing or matching.

(a) OMB guidance. OMB guidance in 2
CFR 200.307(e)(3) specifies that, with
the prior approval of the Federal
awarding agency, recipients may use
program income to meet cost sharing
or matching requirements of their
awards.

(b) Award terms and conditions—(1)
General. A DoD Component’s general
terms and conditions must include the
wording appendix F to this part pro-
vides as Section D of FMS Article VI if,
in FMS Article VII of those terms and
conditions, the DoD Component speci-
fies that recipients dispose of program
income using either:

(i) The cost sharing or matching al-
ternative described in paragraph
(b)(1)(iii) of §1128.720; or

(ii) A combination alternative, as de-
scribed in paragraph (b)(1)(iv) of
§1128.720, that includes use of at least
some program income as cost sharing
or matching.

(2) Exception. A DoD Component may
reserve Section D of FMS Article VI if
FMS Article VII of those terms and
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conditions does not provide that recipi-
ents will use any program income as
cost sharing or matching.

§1128.630 Valuation of services or
property contributed or donated by
recipients or subrecipients.

(a) OMB guidance. OMB guidance in 2
CFR 200.306(d) specifies:

(1) That values for recipients’ and
subrecipients’ contributions of services
or property toward cost sharing or
matching must be established in ac-
cordance with the cost principles in
Subpart E of 2 CFR part 200; and

(2) Types of projects or programs
under which recipients’ or subrecipi-
ents’ donations of buildings or land are
allowable as cost sharing or matching,
with the prior approval of the Federal
awarding agency, and how the dona-
tions are to be valued in those cases.

(b) DoD implementation. DoD imple-
ments the guidance in 2 CFR 200.306(d)
through award terms and conditions,
with the following clarifications:

(1) Cost principles to be used for valu-
ation. (i) Values for recipients’ and sub-
recipients’ contributions of services or
property toward cost sharing or match-
ing must be established in accordance
with the cost principles applicable to
the entity making the contribution.

(ii) Consistent with the cost prin-
ciples, what generally should be
charged to awards for real property and
equipment is depreciation rather than
allowing a recipient’s or subrecipient’s
donation of the property (i.e., counting
the full value of the property toward
cost sharing or matching). However,
depreciation included in a recipient’s
or subrecipient’s indirect costs is not
appropriate for counting as cost shar-
ing or matching under an individual
award.

(2) Donations of property to projects or
programs under awards. (i) In addition
to donations of buildings or land de-
scribed in 2 CFR 200.306(d), recipients
and subrecipients may, with the prior
approval of the DoD Component, do-
nate other capital assets described in
the cost ©principles in 2 CFR
200.439(b)(1) through (3). The basis for
clarifying that recipients may donate
other capital assets to projects or pro-
grams under awards is that, with the
DoD Component’s approval:
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(A) Capital expenditures to acquire
those types of capital assets are allow-
able as direct charges to awards; and

(B) The costs therefore satisfy the al-
lowability criterion in 2 CFR
200.306(b)(4) and can qualify as cost
sharing or matching if they meet the
other criteria listed in 2 CFR 200.306(b).

(ii) However, when there are alter-
native ways for recipients to meet re-
quirements for cost sharing or match-
ing, DoD Components should not ap-
prove donations of capital assets to
projects or programs under awards. In-
clusion of the full value of a donated
asset as project costs in the approved
budget of an award is analogous to in-
clusion of the acquisition cost for an
asset that is purchased under the
award. Through the donation, the Fed-
eral Government acquires an interest
in the donated asset that must be re-
solved at time of disposition of the
asset, which is best avoided if possible.

(iii) Whenever a DoD Component per-
mits a recipient to donate a capital
asset to a project or program under an
award, the DoD Component should in-
form the cognizant Federal agency
that negotiates the indirect cost rate
for that recipient. Doing so enables the
cognizant agency to take the donation
into account when it establishes the re-
cipient’s indirect cost rate, given that
the recipient may not include deprecia-
tion for the donated asset as indirect
costs that enter into the computation
of that rate.

(c) Award terms and conditions—(1)
General. A DoD Component’s general
terms and conditions must use the
wording appendix F to this part pro-
vides as Section E of FMS Article VI.

(2) Exception. A DoD Component’s
general terms and conditions may re-
serve paragraph E.2 of the wording ap-
pendix F to this part provides if the
DoD Component does not allow recipi-
ents to donate buildings, land, or other
capital assets to projects or programs
under awards using those terms and
conditions.

§1128.635 Valuation of third-party in-
kind contributions.

(a) OMB guidance. OMB guidance in 2
CFR 200.306(e) through (j) and 2 CFR
200.434(b) through (g) specifies how to
value and document various types of
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third-party in-kind contributions for
cost sharing or matching purposes.

(b) Award terms and conditions—(1)
General. To implement the OMB guid-
ance described in paragraph (a) of this
section as it applies to valuation and
documentation of third-party in-kind
contributions, a DoD Component’s gen-
eral terms and conditions must use the
wording Section VI of appendix F to
this part provides as Section F of FMS
Article VI.

(2) Ezxception. A DoD Component’s
general terms and conditions may re-
serve any paragraph of the wording ap-
pendix F to this part provides for Sec-
tion F of FMS Article VI if the DoD
Component determines that there will
be no possibility of third-party in-kind
contributions under awards using those
terms and conditions.

Subpart G-Program Income (FMS
Article VII)

§1128.700 Purpose of FMS Article VII.

FMS Article VII of the general terms
and conditions specifies requirements
for program income that recipients
earn. The article thereby implements
OMB guidance in 2 CFR 200.80 and
200.307.

§1128.705 Content of FMS Article VII.

(a) Requirement. A DoD Component’s
general terms and conditions must ad-
dress the kinds of income included as
program income, the way or ways in
which a recipient may use it, the dura-
tion of the recipient’s accountability
for it, and related matters.

(b) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include as FMS Article VII
the wording appendix G to this part
provides, unless, as authorized by
§§1128.710 through 1128.725, there are re-
visions to the wording of Sections A
and E of the article or Section D is re-
served.

§1128.710 What program income in-
cludes.

(a) OMB guidance. Under the defini-
tion of ‘“‘program income” at 2 CFR
200.80 and related OMB guidance at 2
CFR 200.307, an agency’s regulations or
terms and conditions of grants and co-

§1128.710

operative agreements may include as
program income:

(1) Rebates, credits, discounts, and
interest earned on any of them; and

(2) Taxes, special assessments, levies,
fines and other similar revenue raised
by a governmental recipient.

(b) DoD implementation. Unless a stat-
ute or program regulation adopted in
the Code of Federal Regulations after
opportunity for public comment speci-
fies otherwise, each DoD Component
must exclude the types of income list-
ed in paragraphs (a)(1) and (2) of this
section from program income for which
recipients are accountable to the Fed-
eral Government.

(c) Award terms and conditions — (1)
General. Except as provided in para-
graph (c¢)(2) of this section, a DoD Com-
ponent must use the wording provided
in appendix G to this part as Section A
of FMS Article VII in its general terms
and conditions. Doing so excludes the
types of income listed in paragraphs
(a)(1) and (2) of this section from pro-
gram income for which recipients are
accountable to the Federal Govern-
ment.

(2) Exceptions. If a DoD Component
has a statutory or regulatory basis for
including either or both types of in-
come described in paragraphs (a)(1l) and
(2) of this section, it may do so by ap-
propriately revising the wording appen-
dix G provides for Section A of FMS
Article VII. For example, to include as
program income:

(i) Rebates, credits, discounts, and
interest earned on them, a DoD Compo-
nent would reserve paragraph A.3.c and
insert the wording of that paragraph as
a new paragraph at the end of section
A.2, thereby adding them to the list of
items included as program income sub-
ject to FMS Article VII.

(ii) Taxes, special assessments, lev-
ies, fines and other similar revenue
raised by a governmental recipient, a
DoD Component would reserve para-
graph A.3.d and insert that wording as
a new paragraph at the end of section
A.2, thereby adding them to the list of
items included as program income sub-
ject to FMS Article VII.
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§1128.715 Recipient obligations for li-
cense fees and royalties.

(a) Policy. Unless a statute or pro-
gram regulation adopted in the Code of
Federal Regulations after opportunity
for public comment provides otherwise,
a DoD Component’s general terms and
conditions may not specify that recipi-
ents have obligations to the Federal
Government with respect to program
income from license fees and royalties
for patents or patent applications,
copyrights, trademarks, or inventions
produced under DoD awards.

(b) Award terms and conditions—(1)
General. Except as provided in para-
graph (b)(2) of this section, a DoD Com-
ponent’s general terms and conditions
must implement the policy in para-
graph (a) of this section by including
the wording provided in appendix G to
this part as Section D of FMS Article
VII.

(2) Exception. If a DoD Component has
a statutory or regulatory basis for es-
tablishing recipient obligations for the
license fees and royalties described in
paragraph (a) of this section, it may re-
serve Section D of FMS Article VII in
its general terms and conditions.

§1128.720 Program income use.

(a) OMB guidance. OMB guidance in 2
CFR 200.307(e) identifies alternative
ways that a Federal agency might
specify that recipients use program in-
come they earn.

(b) DoD implementation. A DoD Com-
ponent’s general terms and conditions
must specify how recipients are to use
program income under awards using
those terms and conditions.

(1) The terms and conditions may
specify one of the following ways for
recipients to use program income:

(i) Addition. A recipient under this al-
ternative adds program income to the
total amount of the approved budget,
which consists of the Federal share of
funding and any required matching or
cost sharing.

(ii) Deduction. A recipient using this
alternative subtracts program income
from total allowable costs to deter-
mine net allowable costs for purposes
of determining the Federal share of
funding and any required cost sharing
or matching.
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(iii) Cost sharing or matching. Under
this alternative, a recipient counts pro-
gram income toward its required cost
sharing or matching.

(iv) Combination. The fourth alter-
native is a combination of any of the
three alternatives described in para-
graphs (b)(1)(i) through (iii) of this sec-
tion. For example, an agency might
specify one alternative to be used for
program income up to a dollar limit
and a second alternative for any pro-
gram income beyond that amount.

(2) For research awards, absent com-
pelling reasons to do otherwise for a
specific set of general terms and condi-
tions, a DoD Component must specify
the addition alternative described in
paragraph (b)(1)(i) of this section.

(3) For general terms and conditions
of other awards, a Component may
specify any of the alternatives de-
scribed in paragraph (a) of this section.
However, the cost sharing or matching
alternative is best used as part of a
combination alternative, as described
in paragraph (b)(1)(iv) of this section,
unless the DoD Component knows at
the time awards are made how much
program income recipients will earn in
relation to the amounts of their re-
quired cost sharing or matching.

(c) Award terms and conditions. (1) De-
fault—addition alternative. In accord-
ance with the DoD implementation in
paragraph (b) of this section, a DoD
Component must use the wording pro-
vided in appendix G to this part as Sec-
tion E of FMS Article VII in:

(i) Research awards; and

(ii) Other awards for which it elects
to specify the addition alternative for
use of program income.

(2) Deduction alternative. A DoD Com-
ponent electing to specify the deduc-
tion alternative for use of program in-
come must modify the wording appen-
dix G to this part provides for Section
E by:

(i) Substituting the following word-
ing for the wording of paragraph E.1:
“l. You must use any program income
that you earn during the period of per-
formance under this award as a deduc-
tion from the total approved budget of
this award. The program income must
be used for the purposes and in accord-
ance with the terms and conditions of
the award.”
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(ii) Including an additional paragraph
E.4, such as the following, to inform re-
cipients how the award will change if
program income is deducted: “‘If you
report program income on the Federal
Financial Report (SF-425), we will re-
calculate the Federal share of the
budget and the non-Federal share if
there is one. We also will modify the
award to reflect the recalculated share
or shares and the amount of program
income you must spend on the project,
which is the difference between the
originally approved and recalculated
budget amounts.”’

(38) Cost-sharing or matching alter-
native. A DoD Component electing to
specify the cost-sharing or matching
alternative for use of program income
must replace the wording appendix G
to this part provides for Section E with
the following wording: ‘“You must use
any program income that you earn dur-
ing the period of performance under
this award to meet any cost-sharing or
matching requirement under this
award. The program income must be
used for the purposes and in accordance
with the terms and conditions of the
award.”

4) A combination of alternatives. A
DoD Component electing to specify
some combination of addition, deduc-
tion, and cost-sharing or matching al-
ternatives must use wording in Section
E of FMS Article VII that specifies re-
quirements for each alternative in the
combination that is consistent with
the requirements specified for that al-
ternative in paragraphs (c)(1), (2), or (3)
of this section.

§1128.725 Program income after the
period of performance.

(a) OMB guidance. OMB guidance in 2
CFR 200.307(f) provides that an agency
may specify in agency regulations,
grant or cooperative agreement terms
and conditions, or agreements nego-
tiated with recipients during the close-
out process that a recipient is account-
able to the Federal Government for
program income earned after the end of
the period of performance.

(b) DoD implementation. A DoD Com-
ponent should rarely, if ever, establish
a requirement for a recipient to be ac-
countable to the Federal Government
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for program income earned after the
end of the period of performance.

(c) Award terms and conditions. A DoD
Component’s general terms and condi-
tions must include as Section F of FMS
Article VII the wording for that sec-
tion that is provided in appendix G to
this part. That wording specifies that
recipients are not accountable to the
Federal Government for program in-
come earned after the end of the per-
formance period. If an exception is war-
ranted for an individual award, the ex-
ception is properly addressed at the
time of award in the award-specific
terms and conditions.

APPENDIX A TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE I,
“FINANCIAL MANAGEMENT SYSTEM
STANDARDS’’

Unless any part of this appendix is re-
served, as provided in §1128.105, a DoD Com-
ponent’s general terms and conditions must
include the following wording for FMS Arti-
cle I.

FMS ARTICLE I. FINANCIAL MANAGEMENT
SYSTEM STANDARDS. (DECEMBER 2014)

Section A. System standard for States. As a
State, you must expend and account for
funds under this award in accordance with:

1. Applicable State laws; and

2. To the extent they comply with the re-
quirements of Section B of this Article, your
procedures for expending and accounting for
your own State funds.

Section B. System standards for all recipients.
Your financial management system must
provide for:

1. Inclusion, in your accounts, of the fol-
lowing information about each DoD grant or
cooperative agreement that you receive:

a. That you received the award from DoD;

b. The number and title listed in the Cata-
log of Federal Domestic Assistance for the
DoD program under which the award was
made;

c. The DoD award number; and

d. The year (your fiscal year) in which you
received the award.

2. Accurate, current, and complete disclo-
sure of the financial results of the award
needed to comply with financial and pro-
grammatic reporting requirements that are
specified in REP Articles I and II of these
general terms and conditions, as supple-
mented by any award-specific terms and con-
ditions of this award concerning reporting
requirements. If you are asked at any time
under this award to report financial informa-
tion on an accrual basis, you:
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a. Need not establish an accrual account-
ing system if you maintain your records on
a different basis; and

b. May develop the accrual data based on
an analysis of the data you have on hand.

3. Records that identify adequately the
sources of funds for all activities funded by
DoD awards, including any required cost
sharing or matching, and the application of
those funds. This includes funding authoriza-
tions; your obligations and expenditures of
the funds; unobligated balances; property
and other assets under the award; program
income; and interest.

4. Effective control over, and account-
ability for, all funds, property, and other as-
sets under this award. You must adequately
safeguard all assets and ensure they are used
solely for authorized purposes (see Section C
of this article for additional requirements
concerning internal controls).

5. Comparison of expenditures under this
award for project or program purposes with
amounts in the approved budget for those
purposes.

6. The ability to relate financial data to
performance accomplishments under this
award if you are required to do so by the pro-
grammatic reporting requirements in REP
Article I of these general terms and condi-
tions, as supplemented by any award-specific
terms and conditions of this award con-
cerning reporting requirements.

7. Written procedures:

a. To implement requirements specified in
FMS Article II, ‘“‘Payments;”’

b. For determining the allowability of
costs, which for this award are determined in
accordance with FMS Article III, ‘‘Allowable
costs, period of availability of funds, and fee
or profit,” of these general terms and condi-
tions, as supplemented by any award-specific
terms and conditions of this award that re-
late to allowability of costs.

Section C. Internal controls. Your system of
internal controls must conform to OMB
guidance in 2 CFR 200.303. With respect to
paragraph (e) of 2 CFR 200.303, your internal
control system must include measures to
safeguard any information that Federal stat-
ute, Executive order, or regulation requires
to be protected (e.g., personally identifiable
or export controlled information), whether
generated under the award or provided to
you and identified as being subject to protec-
tion.

APPENDIX B TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE II,
“PAYMENTS”’

Unless a DoD Component adds, deletes, or
modifies wording, as permitted by §§1128.210
through 1128.220, a DoD Component’s general
terms and conditions must include the fol-
lowing wording for FMS Article II.
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FMS ARTICLE II. PAYMENTS. (DECEMBER
2014)

Section A. Awards to States. If the award-
specific terms and conditions of this award
do not identify it as an award subject to Sub-
part A of 31 CFR part 205 (Department of the
Treasury regulations implementing the Cash
Management Improvement Act), then this
award is subject to Subpart B of that part.
Consistent with Subpart B of 31 CFR part
205:

1. Payment method, timing, and amounts. You
must:

a. Minimize the time between your receipt
of a payment under this award and your dis-
bursement of those funds for program pur-
poses.

b. Limit the amount of each advance pay-
ment request to the minimum amount you
need to meet your actual, immediate cash
requirements for carrying out the program
or project.

c. Submit each advance payment request
approximately 10 days before you anticipate
disbursing the requested amount for program
purposes, so that your receipt of the funds
will be as close in time as is administra-
tively feasible to your actual cash outlay for
direct project costs and the proportionate
share of any allowable indirect costs.

2. Interest. Unlike awards subject to Sub-
part A of 31 CFR part 205, neither you nor we
will incur any interest liability due to a dif-
ference in timing between your receipt of
payments under this award and your dis-
bursement of those funds for project or pro-
gram purposes.

Section B. Awards to institutions of higher
education, nonprofit organizations, local gov-
ernments, and Indian tribes.

1. Payment method. Unless the award-spe-
cific terms and conditions of this award pro-
vide otherwise, you are authorized to request
advance payments under this award. That
authorization is contingent on your con-
tinuing to maintain, or demonstrating the
willingness to maintain, written procedures
that minimize the time elapsing between
your receipt of each payment and your dis-
bursement of the funds for program pur-
poses. Note that you are not required to re-
quest advance payments and may instead, at
your option, request reimbursements of
funds after you disburse them for project or
program purposes.

2. Amounts requested. You must:

a. Limit the amount of any advance pay-
ment request to the minimum amount need-
ed to meet your actual, immediate cash re-
quirements for carrying out the purpose of
the approved program or project, including
direct project costs and a proportionate
share of any allowable indirect costs.

b. Exclude from any payment request
amounts you are withholding from payments
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to contractors to assure satisfactory comple-
tion of the work. You may request those
amounts when you make the payments to
the contractors or to escrow accounts estab-
lished to ensure satisfactory completion of
the work.

c. Exclude from any payment request
amounts from any of the following sources
that are available to you for program pur-
poses under this award: program income, in-
cluding repayments to a revolving fund; re-
bates; refunds; contract settlements; audit
recoveries; and interest earned on any of
those funds. You must disburse those funds
for program purposes before requesting addi-
tional funds from us.

3. Timing of requests. For any advance pay-
ment you request, you should submit the re-
quest approximately 10 days before you an-
ticipate disbursing the requested amount for
project or program purposes. With time for
agency processing of the request, that should
result in payment as close as is administra-
tively feasible to your actual disbursements
for project or program purposes.

4. Frequency of requests. You may request
payments as often as you wish unless you
have been granted a waiver from require-
ments to receive payments by electronic
funds transfer (EFT). If you have been grant-
ed a waiver from EFT requirements, the
award-specific terms and conditions of this
award specify the frequency with which you
may submit payment requests.

5. Withholding of payments. We will with-
hold payments for allowable costs under the
award at any time during the period of per-
formance only if one or more of the following
applies:

a. We suspend either payments or the
award, or disallow otherwise allowable costs,
as a remedy under OAR Article III due to
your material failure to comply with Federal
statutes, regulations, or the terms and con-
ditions of this award. If we suspend pay-
ments and not the award, we will release
withheld payments upon your subsequent
compliance. If we suspend the award, then
amounts of payments are subject to adjust-
ment in accordance with the terms and con-
ditions of OAR Article III.

b. You are delinquent in a debt to the
United States as defined in OMB Circular A-
129, ‘‘Policies for Federal Credit Programs
and Non-Tax Receivables,”” in which case we
may, after reasonable notice, inform you
that we will not make any further payments
for costs you incurred after a specified date
until you correct the conditions or liquidate
the indebtedness to the Federal Government.

c. The award-specific terms and conditions
of this award include additional require-
ments that provide for withholding of pay-
ments based on conditions identified during
our pre-award risk evaluation, in which case
you should have been notified about the na-
ture of those conditions and the actions
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needed to remove the additional require-
ments.

6. Depository requirements.

a. There are no eligibility requirements for
depositories you use for funds you receive
under this award.

b. You are not required to deposit funds
you receive under this award in a depository
account separate from accounts in which you
deposit other funds. However, FMS Article I
requires that you be able to account for the
receipt, obligation, and expenditure of all
funds under this award.

c. You must deposit any advance payments
of funds you receive under this award in in-
sured accounts whenever possible and, unless
any of the following apply, you must deposit
them in interest-bearing accounts:

i. You receive a total of less than $120,000
per year under Federal grants and coopera-
tive agreements.

ii. You would not expect the best reason-
ably available interest-bearing account to
earn interest in excess of $500 per year on
your cash balances of advance payments
under Federal grants and cooperative agree-
ments.

iii. The best reasonably available interest-
bearing account would require you to main-
tain an average or minimum balance higher
than it would be feasible for you to do within
your expected Federal and non-Federal cash
balances.

iv. A foreign government or banking sys-
tem precludes your use of interest-bearing
accounts.

d. You may retain for administrative ex-
penses up to $5600 per year of interest that
you earn in the aggregate on advance pay-
ments you receive under this award and
other Federal grants and cooperative agree-
ments. You must remit annually the rest of
the interest to the Department of Health and
Human Services, Payment Management Sys-
tem, using the procedures set forth in OMB
guidance in 2 CFR 200.305(b)(9).

Section C. Electronic funds transfer and other
payment procedural instructions or information.

1. Electronic funds transfer. Unless the
award-specific terms and conditions of this
award provide otherwise, you will receive
payments under this award by electronic
funds transfer.

2. [Reserved]

APPENDIX C TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE III,
“ALLOWABLE Co0STS, PERIOD OF
AVAILABILITY OF FUNDS, AND FEE OR
PROFIT”’

Unless a DoD Component reserves sections
or paragraphs of this article, as permitted by
§§1128.310 through 1128.325, a DoD Compo-
nent’s general terms and conditions must in-
clude the following wording for FMS Article
II1.
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FMS ARTICLE ITII. ALLOWABLE COSTS, PERIOD
OF AVAILABILITY OF FUNDS, AND FEE OR
PROFIT (DECEMBER 2014)

Section A. Allowable costs. This section,
with the clarification provided in Section B,
specifies which Federal cost principles must
be used in determining the allowability of
costs charged to this award, a subrecipient’s
costs charged to any cost-type subaward
that you make under this award, and a con-
tractor’s costs charged to any cost-type pro-
curement transaction into which you enter
under this award. These cost principles also
govern the allowable costs that you or a sub-
recipient of a subaward at any tier below
this award may consider when establishing
the amount of any fixed-amount subaward or
fixed-price procurement transaction at the
next lower tier. The set of cost principles to
be used in each case depends on the type of
entity incurring the cost under the award,
subaward, or contract.

1. General case. If you, your subrecipient, or
your contractor is:

a. An institution of higher education, the al-
lowability of costs must be determined in ac-
cordance with provisions of Subpart E of
OMB guidance in 2 CFR part 200 other than
2 CFR 200.400(g), supplemented by appendix
III to that part.

b. A hospital, the allowability of costs must
be determined in accordance with provisions
of appendix IX to 2 CFR part 200, which cur-
rently specifies the cost principles in appen-
dix IX to 45 CFR part 75 as the applicable
cost principles.

c. A nonprofit organization other than a hos-
pital or institution of higher education, the al-
lowability of costs must be determined in ac-
cordance with provisions of Subpart E of
OMB guidance in 2 CFR part 200 other than
2 CFR 200.400(g), supplemented by appendices
IV and VIII to that part. In accordance with
guidance in 2 CFR 200.401(c), a nonprofit or-
ganization listed in appendix VIII to 2 CFR
part 200 is subject to the cost principles for
for-profit entities specified in paragraph 1.e
of this section.

d. A State, local government, or Indian tribe,
the allowability of costs must be determined
in accordance with applicable provisions of
Subpart E of OMB guidance in 2 CFR part 200
other than 2 CFR 200.400(g), supplemented by
appendices V through VII to that part.

e. A for-profit entity (other than a hospital)
or a nonprofit organization listed in appendir
VIII to 2 CFR part 200:

i. The allowability of costs must be deter-
mined in accordance with:

(A) The cost principles for commercial or-
ganizations in the Federal Acquisition Regu-
lation (FAR) at Subpart 31.2 of 48 CFR part
31, as supplemented by provisions of the De-
fense Federal Acquisition Regulation Sup-
plement (DFARS) at Subpart 231.2 of 48 CFR
part 231; and
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(B) For a for-profit entity, the additional
provisions on allowability of audit costs, in
32 CFR 34.16(f).

ii. The indirect cost rate to use in that de-
termination is:

(A) The for-profit entity’s federally nego-
tiated indirect cost rate if it has one.

(B) Subject to negotiation between you and
the for-profit entity if it does not have a fed-
erally negotiated indirect cost rate. The rate
that you negotiate may provide for reim-
bursement only of costs that are allowable in
accordance with the cost principles specified
in paragraph A.l.e.i of this article.

2. Ezxception. You may use your own cost
principles in determining the allowability of
a contractor’s costs charged to a cost-type
procurement transaction under this award—
or in pricing for a fixed-price contract based
on estimated costs—as long as your cost
principles comply with the Federal cost prin-
ciples that paragraph A.1 of this section
identifies as applicable to the contractor.

Section B. Clarifications concerning charges
for professional journal publications. For an
entity that Section A of this article makes
subject to the cost principles in Subpart E of
2 CFR part 200:

1. Costs of publishing in professional jour-
nals are allowable under 2 CFR 200.461(b)
only if they are consistently applied across
the organization. An organization may not
charge costs of journal publications as direct
costs to this award if it charges any of the
same type of costs for other journal publica-
tions as indirect costs.

2. “Costs of publication or sharing of re-
search results” in 2 CFR 200.461(b)(3) are the
‘‘charges for professional journal publica-
tions’’ described in 2 CFR 200.461(b) and sub-
ject to the conditions of 2 CFR 200.461(b)(1)
and (2).

Section C. Period of availability of funds. You
may charge to this award only:

1. Allowable costs incurred during the pe-
riod of performance specified in this award,
including any subsequent amendments to it;

2. Any pre-award costs that you are au-
thorized (by either the terms and conditions
of FMS Article IV or the DoD awarding offi-
cial) to incur prior to the start of the period
of performance, at your own risk, for pur-
poses of the project or program under this
award; and

3. Costs of publishing in professional jour-
nals incurred after the period of perform-
ance, as permitted under 2 CFR 200.461(b)(3),
if:

a. We receive the request for payment for
such costs no later than the date on which
REP Article II requires you to submit the
final financial report to us (or, if we grant
your request for an extension of the due
date, that later date on which the report is
due); and
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b. Your reported expenditures on the final
financial report include the amount you dis-
bursed for those costs.

Section D. Fee or profit.

1. You may not receive any fee or profit
under this award.

2. You may not use funds available to you
under this award to pay fee or profit to an
entity of any type to which you make a
subaward.

3. You may pay fee or profit to an entity
with which you enter into a procurement
transaction to purchase goods or general
support services for your use in carrying out
the project or program under the award.

APPENDIX D TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE IV,
“REVISION OF BUDGET AND PROGRAM
PLANS”’

Unless a DoD Component reserves a sec-
tion or paragraph or adds or modifies word-
ing, as permitted by §§1128.410 through
1128.430, a DoD Component’s general terms
and conditions must include the following
wording for FMS Article IV.

FMS ARTICLE IV. REVISION OF BUDGET AND
PROGRAM PLANS (DECEMBER 2014)

Section A. Approved budget. The approved
budget of this award:

1. Is the most recent version of the budget
that you submitted, and we approved (either
at the time of the initial award or a more re-
cent amendment), to summarize planned ex-
penditures for project or program purposes.

2. Includes all Federal funding that we
make available to you under this award to
use for project or program purposes and any
cost sharing or matching that you are re-
quired to provide under this award for those
same purposes.

Section B. Revisions requiring prior approval.

1. Non-construction activities. You must re-
quest prior approval from us for any of the
following program or budget revisions in
non-construction activities:

a. A change in the scope or objective of the
project or program under this award, even if
there is no associated budget revision that
requires our prior approval.

b. A change in a key person identified in
the award cover pages.

c. The approved principal investigator’s or
project director’s disengagement from the
project for more than three months, or a 25
percent reduction in his or her time devoted
to the project.

d. The inclusion of direct costs that re-
quire prior approval in accordance with the
applicable cost principles, as identified in
FMS Article III.

e. The transfer to other categories of ex-
pense of funds included in the approved budg-
et for participant support costs, as defined at
2 CFR 200.75.
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f. A subaward to another entity under
which it will perform a portion of the sub-
stantive project or program under the award,
if it was not included in the approved budget.
This does not apply to your contracts for ac-
quisition of supplies, equipment, or general
support services you need to carry out the
project or program.

g. Any change in the cost sharing or
matching you provide under the award, as
included in the approved budget, for which
FMS Article VI requires prior approval.

h. A transfer of funds among direct cost
categories or programs, functions, and ac-
tivities, if the Federal share of the total
value for your award exceeds the simplified
acquisition threshold and the cumulative
amount of the transfers exceeds or is ex-
pected to exceed 10 percent of the approved
budget.

i. The need arises for additional Federal
funds to complete the project or program.

2. Construction activities. You must request
prior approval from us for any of the fol-
lowing program or budget revisions in con-
struction activities:

a. A change in the scope or objective of the
project or program under this award, even if
there is no associated budget revision that
requires our prior approval.

b. The need arises for additional Federal
funds to complete the project or program.

c. The inclusion of direct costs that require
prior approval in accordance with the appli-
cable cost principles, as identified in FMS
Article III.

3. Funding transfers between construction
and non-construction activities. [Reserved]

Section C. Pre-award costs, carry forward of
unobligated balances, and one-time no-cost ex-
tensions. You are authorized, without re-
questing prior approval from us, to:

1. Charge to this award after you receive it
pre-award costs that you incurred, at your
own risk, up to 90 calendar days before the
start date of the period of performance, as
long as they are costs that would be allow-
able charges to the project or program under
the terms and conditions of FMS Article IIT
if they were incurred during the period of
performance.

2. Carry forward an unobligated balance to
a subsequent period of performance under
this award.

3. Initiate a one-time extension of the pe-
riod of performance by up to 12 months, as
long as:

a. You notify us in writing with the sup-
porting reasons and revised end date of the
period of performance at least 10 calendar
days before the current end date.

b. The extension does not require any addi-
tional Federal funding.

c. The extension does not involve any
change in the scope or objectives of the
project or program.

Section D. Procedures.
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1. We will review each request you submit
for prior approval for a budget or program
change and, within 30 calendar days of our
receipt of your request, we will respond to
you in writing to either:

a. Notify you whether your request is ap-
proved; or

b. Inform you that we still are considering
the request, in which case we will let you
know when you may expect our decision.

2. [Reserved]

APPENDIX E TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE V,
‘““NON-FEDERAL AUDITS”’

Unless a DoD Component reserves Section
B, as permitted by §1128.605, a DoD Compo-
nent’s general terms and conditions must
use the following wording for FMS Article V.

FMS ARTICLE V. NON-FEDERAL AUDITS
(DECEMBER 2014)

Section A. Requirements for entities subject to
the Single Audit Act. You and each sub-
recipient under this award that is an institu-
tion of higher education, nonprofit organiza-
tion, State, local government, or Indian
tribe must comply with the audit require-
ments specified in Subpart F of 2 CFR part
200, which is the OMB implementation of the
Single Audit Act, as amended (31 U.S.C.
chapter 75).

Section B. Requirements for for-profit entities.
Any for-profit entity that vreceives a
subaward from you under this award is sub-
ject to the audit requirements specified in 32
CFR 34.16. Your subaward terms and condi-
tions will require the subrecipient to provide
the reports to you if it is willing to do so, so
that you can resolve audit findings that per-
tain specifically to your subaward (e.g., dis-
allowance of costs). If the for-profit entity is
unwilling to agree to provide the auditor’s
report to you, contact the grants officer for
this award to discuss an alternative ap-
proach for carrying out audit oversight of
the subaward. If the grants officer does not
provide an alternative approach within 30
days of receiving your request, you may de-
termine an approach to ensure the for-profit
subrecipient’s compliance with the subaward
terms and conditions, as described in OMB
guidance at 2 CFR 200.501(h).

APPENDIX F TO PART 1128—TERMS AND
CONDITIONS FOR FMS ARTICLE VI,
““COST SHARING OR MATCHING”’

Unless a DoD Component reserves FMS Ar-
ticle VI in its entirety, reserves one or more
paragraphs within sections of the article, or
includes added or alternate wording, as per-
mitted by §§1128.610 through 1128.635, a DoD
Component’s general terms and conditions
must use the following wording for FMS Ar-
ticle VI.

2 CFR Ch. XI (1-1-25 Edition)

FMS ARTICLE VI. COST SHARING OR MATCHING
(DECEMBER 2014)

Section A. Required cost sharing or matching.

1. If any cost sharing or matching is re-
quired under this award, the total amount or
percentage required is shown in the award
cover pages and included in the approved
budget. That cost sharing or matching in-
cludes all:

a. Cash contributions to the project or pro-
gram either made by or through (if made by
a third party) you and any subrecipients.

b. Third-party in-kind contributions to the
project or program.

2. You must obtain our prior approval if
you wish to:

a. Change the amount or percentage of cost
sharing or matching required under this
award.

b. [Reserved]

Section B. Allowability as cost sharing or
matching. Each cash or third party in-kind
contribution toward any cost sharing or
matching required under this award, whether
put forward by you or a subrecipient under a
subaward that you make, is allowable as cost
sharing or matching if:

1. You (or the subrecipient, if it is a sub-
recipient contribution) maintain records
from which one may verify that the con-
tribution was made to the project or pro-
gram and, if it is a third-party in-kind con-
tribution, its value.

2. The contribution is not counted as cost
sharing or matching for any other Federal
award.

3. The contribution is:

a. Allowable under the cost principles ap-
plicable to you (or the subrecipient, if it is a
subrecipient contribution) under FMS Arti-
cle III of these terms and conditions; and

b. Allocable to the project or program and
reasonable.

4. The Government does not pay for the
contribution through another Federal award,
unless that award is under a program that
has a Federal statute authorizing applica-
tion of that program’s Federal funds to other
Federal programs’ cost sharing or matching
requirements.

5. The value of the contribution is not re-
imbursed by the Federal share of this award
as either a direct or indirect cost.

6. The contribution conforms to the other
terms and conditions of this award, includ-
ing the award-specific terms and conditions.

Section C. Allowability of unrecovered indi-
rect costs as cost sharing or matching. You may
use your own or a subrecipient’s unrecovered
indirect costs as cost sharing or matching
under this award. Unrecovered indirect costs
means the difference between the amount of
indirect costs charged to the award and the
amount that you and any subrecipients
could have charged in accordance with your
respective approved indirect cost rates,
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whether those rates are negotiated or de
minimis (as described in 2 CFR 200.414(f)).

Section D. Allowability of program income as
cost sharing or matching. If FMS Article VII
of these general terms and conditions or the
award-specific terms and conditions of this
award specify that you are to use some or all
of the program income you earn to meet
cost-sharing or matching requirements
under the award, then program income is al-
lowable as cost sharing or matching to the
extent specified in those award terms and
conditions.

Section E. Valuation of services or property
that you or subrecipients contribute or donate.
You must establish values for services or
property contributed or donated toward cost
sharing or matching by you or subrecipients
in accordance with the provisions of this sec-
tion. These contributions or donations are
distinct from third-party in-kind contribu-
tions to you or subrecipients, which are ad-
dressed in Section F of this article.

1. Usual valuation of services or property that
you or subrecipients contribute or donate. Val-
ues established for contributions of services
or property by you or a subrecipient must be
the amounts allowable in accordance with
the cost principles applicable to the entity
making the contribution (i.e., you or the sub-
recipient), as identified in FMS Article III.
For property, that generally is depreciation.

2. Needed approvals for, and valuation of,
property that you or subrecipients donate.

a. Types of property that may be donated.

i. Buildings or land. If the purposes of this
award include construction, facilities acqui-
sition, or long-term use of real property, you
may donate buildings or land to the project
if you obtain our prior approval. Donation of
property to the project, as described in
PROP Article I, means counting the value of
the property toward cost sharing or match-
ing, rather than charging depreciation.

ii. Other capital assets. If you obtain our
prior approval, you may donate to the
project other capital assets identified in 2
CFR 200.439(b)(1) through (3).

b. Usual valuation of donated property. Un-
less you obtain our approval as described in
paragraph E.2.c of this article, the value for
the donated property must be the lesser of:

i. The value of the remaining life of the
property recorded in your accounting records
at the time of donation, or

ii. The current fair market value.

c. Approval needed for alternative valuation
of property. If you obtained our approval in
the approved budget, you may count as cost
sharing or matching the current fair market
value of the donated property even if it ex-
ceeds the value of the remaining life of the
property recorded in your accounting records
at the time of donation.

d. Federal interest in donated property. Do-
nating buildings, land, or other property to
the project, rather than charging deprecia-
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tion, results in a Federal interest in the
property in accordance with PROP Article I
of these terms and conditions.

Section F. Valuation of third-party in-kind
contributions.

1. General. If a third party furnishes goods
or services to you or subrecipients that are
to be counted toward cost sharing or match-
ing under this award, the entity to which the
third party furnishes the goods or services
(i.e., you or a subrecipient) must document
the fair market value of those in-kind con-
tributions and, to the extent feasible, sup-
port those values using the same methods
the entity uses internally.

2. Valuation of third-party services. You
must establish values for third-party volun-
teer services and services of third parties’
employees furnished to you or subrecipients
as follows:

a. Volunteer services. Volunteer services fur-
nished by third-party professional and tech-
nical personnel, consultants, and other
skilled and unskilled labor must be valued in
accordance with 2 CFR 200.306(e).

b. Services of third parties’ employees. When
a third-party organization furnishes the
services of its employees to you or a sub-
recipient, values for the contributions must
be established in accordance with 2 CFR
200.306(f).

c. Additional requirement for donations to
nonprofit organizations. For volunteer serv-
ices or services of third parties’ employees
furnished to a nonprofit organization:

i. OMB guidance in 2 CFR 200.434(e) also ap-
plies and may require the nonprofit organi-
zation to allocate a proportionate share of
its applicable indirect costs to the donated
services.

ii. The indirect costs that the nonprofit or-
ganization allocates to the donated services
in that case must be considered project costs
and may be either reimbursed under the
award or counted toward required cost shar-
ing or matching, but not both.

3. Valuation of third-party property. You
must establish values for third-party prop-
erty furnished to you or subrecipients as fol-
lows:

a. Supplies donated by third parties. When a
third-party organization donates supplies
(e.g., office, laboratory, workshop, or class-
room supplies), the value that may be count-
ed toward cost sharing or matching may not
exceed the fair market value of the supplies
at the time of donation.

b. Equipment, buildings, or land donated by
third parties.

i. The value of third-party donations of
equipment, buildings, or land that may be
counted toward cost sharing or matching
when the third party transferred title to you
or a subrecipient depends on the purpose of
the award in accordance with the following:
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