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Subpart A—Scope, Definitions, the
Record of Proceedings, Cash
Deposits, Nonmarket Econ-
omy Antidumping Rates, All-
Others Rate, and Respondent
Selection

§351.101 Scope.

(a) In general. This part contains pro-
cedures and rules applicable to anti-
dumping and countervailing duty pro-
ceedings under title VII of the Act (19
U.S.C. 1671 et seq.), and also determina-
tions regarding cheese subject to an in-
quota rate of duty under section 702 of
the Trade Agreements Act of 1979 (19
U.S.C. 1202 note). This part reflects
statutory amendments made by titles
I, II, and IV of the Uruguay Round
Agreements Act, Pub. L. 103-465, which,
in turn, implement into United States
law the provisions of the following
agreements annexed to the Agreement
Establishing the World Trade Organiza-
tion: Agreement on Implementation of
Article VI of the General Agreement on
Tariffs and Trade 1994; Agreement on
Subsidies and Countervailing Meas-
ures; and Agreement on Agriculture.

(b) Countervailing duty investigations
involving imports not entitled to a mate-
rial injury determination. Under section
701(c) of the Act, certain provisions of
the Act do not apply to countervailing
duty proceedings involving imports
from a country that is not a Subsidies
Agreement country and is not entitled
to a material injury determination by
the Commission. Accordingly, certain
provisions of this part referring to the
Commission may not apply to such
proceedings.

(c) Application to governmental impor-
tations. To the extent authorized by
section 771(20) of the Act, merchandise
imported by, or for the use of, a depart-
ment or agency of the United States
Government is subject to the imposi-
tion of countervailing duties or anti-
dumping duties under this part.

§351.102 Definitions.

(a) Introduction. The Act contains
many technical terms applicable to
antidumping and countervailing duty
proceedings. In the case of terms that
are not defined in this section or other
sections of this part, readers should

§351.102

refer to the relevant provisions of the
Act. This section:

(1) Defines terms that appear in the
Act but are not defined in the Act;

(2) Defines terms that appear in this
Part but do not appear in the Act; and

(3) Elaborates on the meaning of cer-
tain terms that are defined in the Act.

(b) Definitions. (1) Act. ‘“‘Act” means
the Tariff Act of 1930, as amended.

(2) Administrative review. ‘‘Adminis-
trative review’” means a review under
section 751(a)(1) of the Act.

(3) Affiliated persons; affiliated parties.
“Affiliated persons’” and ‘‘affiliated
parties” have the same meaning as in
section 771(33) of the Act. In deter-
mining whether control over another
person exists, within the meaning of
section 771(33) of the Act, the Secretary
will consider the following factors,
among others: Corporate or family
groupings; franchise or joint venture
agreements; debt financing; and close
supplier relationships. The Secretary
will not find that control exists on the
basis of these factors unless the rela-
tionship has the potential to impact
decisions concerning the production,
pricing, or cost of the subject merchan-
dise or foreign like product. The Sec-
retary will consider the temporal as-
pect of a relationship in determining
whether control exists; normally, tem-
porary circumstances will not suffice
as evidence of control.

(4) Aggregate basis. ‘‘Aggregate basis”
means the calculation of a country-
wide subsidy rate based principally on
information provided by the foreign
government.

(6) Anniversary month. ‘‘Anniversary
month’” means the calendar month in
which the anniversary of the date of
publication of an order or suspension of
investigation occurs.

(6) APO. “APO” means an adminis-
trative protective order described in
section 777(c)(1) of the Act.

(7)) Applicant. ‘‘Applicant” means a
representative of an interested party
that has applied for access to business
proprietary information under an ad-
ministrative protective order.

(8) Article 4/Article 7 review. ‘‘Article 4/
Article 7 review’” means a review under
section 751(g)(2) of the Act.
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(9) Article 8 violation review. ‘‘Article 8
violation review’’ means a review
under section 751(g)(1) of the Act.

(10) Authorized applicant. ‘‘Authorized
applicant’” means an applicant that the
Secretary has authorized to receive
business proprietary information under
an APO under section 777(c)(1) of the
Act.

(11) Changed circumstances review.
“Changed circumstances review”’
means a review under section 751(b) of
the Act.

(12) Consumed in the production proc-
ess. Inputs ‘‘consumed in the produc-
tion process’ are inputs physically in-
corporated, energy, fuels and oil used
in the production process and catalysts
which are consumed in the course of
their use to obtain the product.

(13) Cumulative indirect tax. ‘‘Cumu-
lative indirect tax’” means a multi-
staged tax levied where there is no
mechanism for subsequent crediting of
the tax if the goods or services subject
to tax at one stage of production are
used in a succeeding stage of produc-
tion.

(14) Days. Deadlines and time limits
for submissions with the Secretary
that reference a number of ‘‘days,” will
generally mean calendar days. If cer-
tain deadlines or time limits are in-
tended to apply to business days in-
stead, which are Monday through Fri-
day, except Federal holidays, then the
applicable regulatory provisions imple-
menting such deadlines or time limits
will explicitly indicate the use of the
business day alternative.

(15) Department. ‘‘Department’ means
the United States Department of Com-
merce.

(16) Direct tax. ‘‘Direct tax’ means a
tax on wages, profits, interests, rents,
royalties, and all other forms of in-
come, a tax on the ownership of real
property, or a social welfare charge.

(17) Domestic interested party. ‘‘Do-
mestic interested party’’ means an in-
terested party described in subpara-
graph (C), (D), (B), (F), or (G) of section
771(9) of the Act.

(18) Expedited antidumping review.
“Expedited antidumping review”’
means a review under section 736(c) of
the Act.

(19) Expedited sunset review. ‘‘Expe-
dited sunset review’” means an expe-
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dited sunset review conducted by the
Department where respondent inter-
ested parties provide inadequate re-
sponses to a notice of initiation under
section 751(c)(3)(B) of the Act and
§351.218(e)(1)(ii).

(20) Ezxport insurance. ‘‘Export insur-
ance’ includes, but is not limited to,
insurance against increases in the cost
of exported products, nonpayment by
the customer, inflation, or exchange
rate risks.

(21) Factual information. ‘‘Factual in-
formation’’ means:

(i) Evidence, including statements of
fact, documents, and data submitted
either in response to initial and supple-
mental questionnaires, or, to rebut,
clarify, or correct such evidence sub-
mitted by any other interested party;

(ii) Evidence, including statements of
fact, documents, and data submitted
either in support of allegations, or, to
rebut, clarify, or correct such evidence
submitted by any other interested
party;

(iii) Publicly available information
submitted to value factors under
§351.408(c) or to measure the adequacy
of remuneration under §351.511(a)(2),
or, to rebut, clarify, or correct such
publicly available information sub-
mitted by any other interested party;

(iv) Evidence, including statements
of fact, documents and data placed on
the record by the Department, or, evi-
dence submitted by any interested
party to rebut, clarify or correct such
evidence placed on the record by the
Department; and

(v) Evidence, including statements of
fact, documents, and data, other than
factual information described in para-
graphs (b)(21)(i)—-(iv) of this section, in
addition to evidence submitted by any
other interested party to rebut, clarify,
or correct such evidence.

(22) Fair value. ‘‘Fair value’ is a term
used during an antidumping investiga-
tion, and is an estimate of normal
value.

(23) Firm. For purposes of subpart E
(Identification and Measurement of
Countervailable Subsidies), ‘‘firm” is
used to refer to the recipient of an al-
leged countervailable subsidy, includ-
ing any individual, company, partner-
ship, corporation, joint venture, asso-
ciation, organization, or other entity.
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(24) Full sunset review. ‘‘Full sunset
review’”> means a full sunset review
conducted by the Department under
section 751(c)(5) of the Act where both
domestic interested parties and re-
spondent interested parties provide
adequate response to a notice of initi-
ation under section 751(c)(3)(B) of the
Act and §§351.218(e)(1)(1) and
351.218(e)(1)(ii).

(25) Government-provided. ‘‘Govern-
ment-provided’ is a shorthand expres-
sion for an act or practice that is al-
leged to be a countervailable subsidy.
The use of the term ‘‘government-pro-
vided’’ is not intended to preclude the
possibility that a government may pro-
vide a countervailable subsidy indi-
rectly in a manner described in section
T71(5)(B)(iii) of the Act (indirect finan-
cial contribution).

(26) Import charge. ‘Import charge”
means a tariff, duty, or other fiscal
charge that is levied on imports, other
than an indirect tax.

(27) Importer. ‘“‘Importer’” means the
person by whom, or for whose account,
subject merchandise is imported.

(28) Indirect tax. ‘‘Indirect tax’ means
a sales, excise, turnover, value added,
franchise, stamp, transfer, inventory,
or equipment tax, a border tax, or any
other tax other than a direct tax or an
import charge.

(29) Interested party. For the purpose
of submitting an application for APO
access (Form ITA-367), ‘‘Interested
Party’ means:

(i) A foreign manufacturer, producer,
or exporter of subject merchandise,

(ii) The United States importer of
subject merchandise,

(iii) A trade or business association a
majority of the members of which are
producers, exporters, or importers of
subject merchandise,

(iv) The government of a country in
which subject merchandise is produced
or manufactured or from which such
merchandise is exported,

(v) A manufacturer, producer, or
wholesaler in the United States of a do-
mestic like product,

(vi) A certified union or recognized
union or group of workers which is rep-
resentative of an industry engaged in
the manufacture, production, or whole-
sale in the United States of a domestic
like product,

§351.102

(vii) A trade or business association a
majority of whose members manufac-
ture, produce, or wholesale a domestic
like product in the United States,

(viii) An association, a majority of
whose members is composed of inter-
ested parties described in subparagraph
(C), (D), or (E) of section 771(9) of the
Act with respect to a domestic like
product, and

(ix) A coalition or trade association
as described in section 771(9)(G) of the
Act.

(30) Investigation. Under the Act and
this part, there is a distinction be-
tween an antidumping or counter-
vailing duty investigation and a pro-
ceeding. An ‘‘investigation’ 1is that
segment of a proceeding that begins on
the date of publication of notice of ini-
tiation of investigation and ends on the
date of publication of the earliest of:

(i) Notice of termination of inves-
tigation,

(ii) Notice of rescission of investiga-
tion,

(iii) Notice of a negative determina-
tion that has the effect of terminating
the proceeding, or

(iv) An order.

(31) Loan. ‘“‘Loan” means a loan or
other form of debt financing, such as a
bond.

(32) Long-term loan. ‘‘Long-term loan”’
means a loan, the terms of repayment
for which are greater than one year.

(33) New shipper review. ‘‘New shipper
review’’ means a review under section
751(a)(2) of the Act.

(34) Order. An ‘‘order” is an order
issued by the Secretary under section
303, section 706, or section 736 of the
Act or a finding under the Anti-
dumping Act, 1921.

(35) Ordinary course of trade. ‘‘Ordi-
nary course of trade” has the same
meaning as in section 771(15) of the
Act. The Secretary may consider sales
or transactions to be outside the ordi-
nary course of trade if the Secretary
determines, based on an evaluation of
all of the circumstances particular to
the sales in question, that such sales or
transactions have characteristics that
are extraordinary for the market in
question. Examples of sales that the
Secretary might consider as being out-
side the ordinary course of trade are
sales or transactions involving off-
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quality merchandise or merchandise
produced according to unusual product
specifications, merchandise sold at ab-
errational prices or with abnormally
high profits, merchandise sold pursu-
ant to unusual terms of sale, or mer-
chandise sold to an affiliated party at a
non-arm’s length price.

(36) Party to the proceeding. ‘‘Party to
the proceeding’ means any interested
party that actively participates,
through written submissions of factual
information or written argument, in a
segment of a proceeding. Participation
in a prior segment of a proceeding will
not confer on any interested party
“party to the proceeding” status in a
subsequent segment.

(387) Person. ‘‘Person” includes any in-
terested party as well as any other in-
dividual, enterprise, or entity, as ap-
propriate.

(38) Price adjustment. ‘‘Price adjust-
ment”’ means a change in the price
charged for subject merchandise or the
foreign like product, such as a dis-
count, rebate, or other adjustment, in-
cluding, under certain circumstances, a
change that is made after the time of
sale (see §351.401(c)), that is reflected in
the purchaser’s net outlay.

(39) Prior-stage indirect tax. ‘‘Prior-
stage indirect tax’ means an indirect
tax levied on goods or services used di-
rectly or indirectly in making a prod-
uct.

(40) Proceeding. A ‘‘proceeding’ be-
gins on the date of the filing of a peti-
tion under section 702(b) or section
732(b) of the Act or the publication of a
notice of initiation in a self-initiated
investigation under section 702(a) or
section 732(a) of the Act, and ends on
the date of publication of the earliest
notice of:

(i) Dismissal of petition,

(ii) Rescission of initiation,

(iii) Termination of investigation,

(iv) A negative determination that
has the effect of terminating the pro-
ceeding,

(v) Revocation of an order, or

(vi) Termination of a suspended in-
vestigation.

(41) Rates. ‘“‘Rates” means the indi-
vidual weighted-average dumping mar-
gins, the individual countervailable
subsidy rates, the country-wide subsidy
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rate, or the all-others rate, as applica-
ble.

(42) Respondent interested party. ‘‘Re-
spondent interested party’” means an
interested party described in subpara-
graph (A) or (B) of section 771(9) of the
Act.

(43) Sale. A ‘“‘sale” includes a contract
to sell and a lease that is equivalent to
a sale.

(44) Secretary. ‘‘Secretary’ means the
Secretary of Commerce or a designee.
The Secretary has delegated to the As-
sistant Secretary for Enforcement and
Compliance the authority to make de-
terminations under title VII of the Act
and this part.

(45) Section 753 review. ‘‘Section 753
review’”’ means a review under section
753 of the Act.

(46) Section 762 review. ‘‘Section 762
review’’ means a review under section
762 of the Act.

(47) Segment of proceeding—({i) In gen-
eral. An antidumping or countervailing
duty proceeding consists of one or
more segments. ‘‘Segment of a pro-
ceeding” or ‘‘segment of the pro-
ceeding’’ refers to a portion of the pro-
ceeding that is reviewable under sec-
tion 516A of the Act.

(ii) Examples. An antidumping or
countervailing duty investigation or a
review of an order or suspended inves-
tigation, or a scope inquiry under
§351.225, each would constitute a seg-
ment of a proceeding.

(48) Short-term loan. ‘‘Short-term
loan” means a loan, the terms of re-
payment for which are one year or less.

(49) Sunset review. ‘‘Sunset review”
means a review under section 751(c) of
the Act.

(60) Suspension of liquidation. ‘‘Sus-
pension of liquidation’ refers to a sus-
pension of ligquidation ordered by the
Secretary under the authority of title
VII of the Act, the provisions of this
Part, or section 516a(g)(5)(C) of the Act,
or by a court of the United States in a
lawsuit involving action taken, or not
taken, by the Secretary under title VII
of the Act or the provisions of this
part.

(61) Third country. For purposes of
subpart D, ‘“‘third country’” means a
country other than the exporting coun-
try and the United States. Under sec-
tion 773(a) of the Act and subpart D, in
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certain circumstances the Secretary
may determine normal value on the
basis of sales to a third country.

(62) URAA. “URAA” means the Uru-
guay Round Agreements Act.

(63) U.S. Customs and Border Protec-
tion. U.S. Customs and Bovrder Protection
means United States Customs and Bor-
der Protection of the United States De-
partment of Homeland Security.

[78 FR 3640, Jan. 22, 2008, as amended at 78
FR 21254, Apr. 10, 2013; 81 FR 15645, Mar. 24,
2016; 89 FR 20832, Mar. 25, 2024]

§351.103 Central Records Unit and Ad-
ministrative Protective Order and
Dockets Unit.

(a) Enforcement and Compliance’s
Central Records Unit maintains a Pub-
lic File Room in Room B8024, U.S. De-
partment of Commerce, 14th Street and
Constitution Avenue NW, Washington,
DC 20230. The office hours of the Public
File Room are between 8:30 a.m. and 5
p.m. Eastern Time on business days.
Visitors to the Public File Room
should consult the ACCESS website at
hitps://access.trade.gov for information
regarding in-person visits. Among
other things, the Central Records Unit
is responsible for maintaining an offi-
cial and public record for each anti-
dumping and countervailing duty pro-
ceeding (see §351.104).

(b) Enforcement and Compliance’s
Administrative Protective Order and
Dockets Unit (APO/Dockets Unit) is lo-
cated in Room 18022, U.S. Department
of Commerce, 14th Street and Constitu-
tion Avenue NW, Washington, DC 20230.
The office hours of the APO/Dockets
Unit are between 8:30 a.m. and 5 p.m.
Eastern Time on business days. Visi-
tors to the APO/Dockets Unit should
consult the ACCESS website at https:/
access.trade.gov for information regard-
ing in-person manual filings. Among
other things, the APO/Dockets Unit is
responsible for receiving submissions
from interested parties, issuing admin-
istrative protective orders (APOs),
maintaining the APO service list and
the public service list as provided for in
paragraph (d) of this section, releasing
business proprietary information under
APO, and conducting APO violation in-
vestigations. The APO/Dockets Unit
also is the contact point for questions
and concerns regarding claims for busi-
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ness proprietary treatment of informa-
tion and proper public versions of sub-
missions under §§351.105 and 351.304.

(c) Filing of documents with the De-
partment. No document will be consid-
ered as having been received by the
Secretary unless it is electronically
filed in accordance with §351.303(b)(2)(i)
or, where applicable, in accordance
with §351.303(b)(2)(ii), it is manually
submitted to the Enforcement and
Compliance’s APO/Dockets Unit in
Room 18022 and is stamped with the
date, and, where necessary, the time, of
receipt. A manually filed document
must be submitted with a cover sheet,
in accordance with §351.303(b)(3).

(d) The APO/Dockets Unit will main-
tain and make available a public serv-
ice list for each segment of a pro-
ceeding. The service list for an applica-
tion for a scope ruling is described in
§351.225(n). The service list for a re-
quest for a circumvention inquiry is
described in §351.226(n).

(1) With the exception of a petitioner
filing a petition in an investigation
pursuant to §351.202, an interested
party filing a scope ruling application
pursuant to §351.225(c), an interested
party filing a request for a circumven-
tion inquiry pursuant to §351.226(c),
and those relevant parties identified by
U.S. Customs and Border Protection in
a covered merchandise referral pursu-
ant to §351.227, all persons wishing to
participate in a segment of a pro-
ceeding must file an entry of appear-
ance. The entry of appearance must
identify the name of the interested
party, how that party qualifies as an
interested party under §351.102(b)(29)
and section 771(9) of the Act, and the
name of the firm, if any, representing
the interested party in that particular
segment of the proceeding. All persons
who file an entry of appearance and
qualify as an interested party will be
included in the public service list for
the segment of the proceeding in which
the entry of appearance is submitted.
The entry of appearance may be filed
as a cover letter to an application for
APO access. If the representative of the
interested party is not requesting ac-
cess to business proprietary informa-
tion under APO, the entry of appear-
ance must be filed separately from any
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other document filed with the Depart-
ment. If the interested party is a coali-
tion or association as defined in sub-
paragraph (A), (E), (F) or (G) of section
771(9) of the Act, the entry of appear-
ance must identify all of the members
of the coalition or association.

(2) Each interested party that asks to
be included on the public service list
for a segment of a proceeding must des-
ignate a person to receive service of
documents filed in that segment.

[76 FR 39274, July 6, 2011, as amended at 80
FR 36473, June 25, 2015; 86 FR 52371, Sept. 20,
2021; 88 FR 67077, Sept. 29, 2023]

§351.104 Record of proceedings.

(a) Official record—(1) In general. The
Secretary will maintain an official
record of each antidumping and coun-
tervailing duty proceeding. The Sec-
retary will include in the official
record all factual information, written
argument, or other material developed
by, presented to, or obtained by the
Secretary during the course of a pro-
ceeding that pertains to the pro-
ceeding. The official record will include
government memoranda pertaining to
the proceeding, memoranda of ex parte
meetings, determinations, documents
published in the FEDERAL REGISTER,
and transcripts of hearings. The offi-
cial record will contain material that
is public, business proprietary, privi-
leged, and classified. For purposes of
section 516A(b)(2) of the Act, the record
is the official record of each segment of
the proceeding. For a scope, cir-
cumvention, or covered merchandise
inquiry pertaining to companion anti-
dumping and countervailing duty or-
ders conducted on the record of the
antidumping duty segment of the pro-
ceeding, pursuant to §§351.225, 352.226,
and 351.227, the record of the anti-
dumping duty segment of the pro-
ceeding normally will be the official
record.

(2) Material rejected. (i) The Sec-
retary, in making any determination
under this part, will not use factual in-
formation, written argument, or other
material that the Secretary rejects.

(ii) The official record will include a
copy of a rejected document, solely for
purposes of establishing and docu-
menting the basis for rejecting the doc-
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ument, if the document was rejected
because:

(A) The document, although other-
wise timely, contains untimely filed
new factual information (see
§351.301(c));

(B) The submitter made a noncon-
forming request for business propri-
etary treatment of factual information
(see §351.304);

(C) The Secretary denied a request
for business proprietary treatment of
factual information (see §351.304);

(D) The submitter is unwilling to per-
mit the disclosure of business propri-
etary information under APO (see
§351.304).

(iii) In no case will the official record
include any document that the Sec-
retary rejects as untimely filed or any
unsolicited questionnaire response un-
less the response is a voluntary re-
sponse accepted under §351.109(h) (see
§351.302(d)).

(3) Filing requirements for documents
not originating with the Department—(i)
In general. Documents not originating
with the Department must be placed on
the official record for the documents to
be considered by the Secretary in the
Secretary’s analysis and determina-
tions. With the exception of the
sources enumerated in paragraph
(a)(3)(ii) of this section, mere citations
to hyperlinks, website Uniform Re-
source Locators (URLs), or other
sources of information do not con-
stitute placement of the information
from those sources on the official
record. Unless the exceptions of para-
graph (a)(3)(ii) apply, the filing and
timing requirements of §351.301 apply
to such information.

(ii) Exceptions for publicly available
documents not originating with the De-
partment. The following publicly avail-
able sources of information not origi-
nating with the Department will be
considered by the Secretary in the Sec-
retary’s analysis and determinations
when fully cited by submitting parties
without the requirement that the in-
formation sources be placed on the offi-
cial record: United States statutes and
regulations; published United States
legislative history; United States court
decisions and orders; FEDERAL REG-
ISTER notices and determinations;
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Commission reports adopted by ref-
erence in the FEDERAL REGISTER; dic-
tionary definitions; international
agreements identified in §351.101(a) and
dispute settlement determinations
arising out of those international
agreements. The Secretary may de-
cline to consider sources of informa-
tion in its analysis or determination
that are not cited in full.

(4) Filing requirements for proprietary,
privileged, and classified information.
When lawfully permitted, all propri-
etary, privileged, and classified infor-
mation, including documents origi-
nating with the Department containing
such information from another seg-
ment of the same proceeding, must be
placed on the official record in their
entirety for the Secretary to consider
that information in its analysis and de-
terminations, and the filing and timing
restrictions of §351.301 apply to such
information.

(5) Notices and determinations origi-
nating with the Department and pub-
lished in the FEDERAL REGISTER. All no-
tices and determinations originating
with the Department and published in
the FEDERAL REGISTER may be cited by
parties in submissions for consider-
ation by the Secretary without the re-
quirement that the notice or deter-
mination be placed on the official
record, as long as those notices and de-
terminations are cited in full. The Sec-
retary may decline to consider notices
or determinations that are not cited in
full. Section 351.301 does not apply to
FEDERAL REGISTER notices and deter-
minations.

(6) Public versions of certain unpub-
lished documents originating with the De-
partment which may always be referenced
by citation without placing the informa-
tion on the record. Public versions of the
following documents originating with
the Department derived from other
segments and proceedings may be cited
in submissions for consideration by the
Secretary without being placed on the
record, as long as those documents are
cited in full. In providing a citation to
a document originating with the De-
partment, the submitter must explain
in the text of the submitted document
the factual and legal reasons for which
the submitter is citing the document
and an Enforcement and Compliance
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Antidumping Duty and Countervailing
Duty Centralized Electronic Service
System (ACCESS) barcode number as-
sociated with the document must be in-
cluded as part of the citation. If an AC-
CESS barcode number is not included
in the citation or is incorrectly tran-
scribed, or the document is not cited in
full, the Secretary may decline to con-
sider the cited decision document in its
analysis or determination. The timing
and filing restrictions of §351.301 shall
not apply to these documents:

(i) Preliminary and final issues and
decision memoranda issued in inves-
tigations pursuant to §§351.206 and
351.210;

(ii) Preliminary and final issues and
decision memoranda issued in adminis-
trative reviews, pursuant to §351.213;

(iii) Preliminary and final issues and
decision memoranda issued in new
shipper reviews, pursuant to §351.214;

(iv) Preliminary and final issues and
decision memoranda in changed cir-
cumstances reviews, pursuant to
§351.216;

(v) Preliminary and final issues and
decision memoranda in sunset reviews,
pursuant to §351.218;

(vi) Preliminary and final decision
memoranda issued in scope inquiries
pursuant to §351.225, circumvention in-
quiries pursuant to §351.226, and cov-
ered merchandise inquiries pursuant to
§351.227;

(vii) Draft and final redeterminations
on remand;

(viii) Draft and final redetermina-
tions issued pursuant to section 129 of
the Uruguay Round Agreements Act;

(ix) Initiation decision documents,
such as initiation checklists;

(x) New subsidy allegation memo-
randa;

(xi) Scope memoranda issued in an
investigation; and

(xii) Post-preliminary determination
or results memoranda addressing issues
for the first time in the period of time
between preliminary and final deter-
minations or results.

(T) Special rules for public versions of
documents originating with the Depart-
ment with no associated ACCESS barcode
numbers. Public versions of documents
originating with the Department in
other segments or proceedings under
paragraph (a)(6)(iii) through (xii) of
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this section but not associated with an
ACCESS barcode number, including
documents issued before the implemen-
tation of ACCESS, must be submitted
on the record in their entirety to be
considered by the Secretary in its anal-
ysis and determinations and are sub-
ject to the timing and filing restric-
tions of §351.301. Preliminary and final
issues and decision memoranda issued
by the Secretary in investigations and
administrative reviews and not associ-
ated with an ACCESS barcode number,
including those issued before the im-
plementation of ACCESS, pursuant to
§§351.205, 210 and 213 may be cited in
full without placing the memoranda on
the record.

(b) Public record. The Secretary will
maintain a public record of each pro-
ceeding. The record will consist of all
material contained in the official
record (see paragraph (a) of this sec-
tion) that the Secretary decides is pub-
lic information under §351.105(b), gov-
ernment memoranda or portions of
memoranda that the Secretary decides
may be disclosed to the general public,
and public versions of all determina-
tions, notices, and transcripts. The
public record will be available to the
public for inspection and copying in
the Central Records Unit (see §351.103).
The Secretary will charge an appro-
priate fee for providing copies of docu-
ments.

(c) Protection of records. Unless or-
dered by the Secretary or required by
law, no record or portion of a record
will be removed from the Department.

[62 FR 27379, May 19, 1997, as amended at 76
FR 39274, July 6, 2011; 88 FR 67077, Sept. 29,
2023; 89 FR 20832, Mar. 25, 2024; 89 FR 101756,
Dec. 16, 2024]

§351.105 Public, business proprietary,
privileged, and classified informa-
tion.

(a) Introduction. There are four cat-
egories of information in an anti-
dumping or countervailing duty pro-
ceeding: public, business proprietary,
privileged, and classified. In general,
public information is information that
may be made available to the public,
whereas business proprietary informa-
tion may be disclosed (if at all) only to
authorized applicants under an APO.
Privileged and classified information
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may not be disclosed at all, even under
an APO. This section describes the four
categories of information.

(b) Public information. The Secretary
normally will consider the following to
be public information:

(1) Factual information of a type
that has been published or otherwise
made available to the public by the
person submitting it;

(2) Factual information that is not
designated as business proprietary by
the person submitting it;

(3) Factual information that, al-
though designated as business propri-
etary by the person submitting it, is in
a form that cannot be associated with
or otherwise used to identify activities
of a particular person or that the Sec-
retary determines is not properly des-
ignated as business proprietary;

(4) Publicly available laws, regula-
tions, decrees, orders, and other official
documents of a country, including
English translations; and

(5) Written argument relating to the
proceeding that is not designated as
business proprietary.

(c) Business proprietary information.
The Secretary normally will consider
the following factual information to be
business proprietary information, if so
designated by the submitter:

(1) Business or trade secrets con-
cerning the nature of a product or pro-
duction process;

(2) Production costs (but not the
identity of the production components
unless a particular component is a
trade secret);

(3) Distribution costs (but not chan-
nels of distribution);

(4) Terms of sale (but not terms of
sale offered to the public);

(5) Prices of individual sales, likely
sales, or other offers (but not compo-
nents of prices, such as transportation,
if based on published schedules, dates
of sale, product descriptions (other
than business or trade secrets de-
scribed in paragraph (c)(1) of this sec-
tion), or order numbers);

(6) Names of particular customers,
distributors, or suppliers (but not des-
tination of sale or designation of type
of customer, distributor, or supplier,
unless the destination or designation
would reveal the name);
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(7) In an antidumping proceeding, the
exact amount of the dumping margin
on individual sales;

(8) In a countervailing duty pro-
ceeding, the exact amount of the ben-
efit applied for or received by a person
from each of the programs under inves-
tigation or review (but not descriptions
of the operations of the programs, or
the amount if included in official pub-
lic statements or documents or publi-
cations, or the ad valorem
countervailable subsidy rate calculated
for each person under a program);

(9) The names of particular persons
from whom business proprietary infor-
mation was obtained;

(10) The position of a domestic pro-
ducer or workers regarding a petition;
and

(11) Any other specific business infor-
mation the release of which to the pub-
lic would cause substantial harm to the
competitive position of the submitter.

(d) Privileged information. The Sec-
retary will consider information privi-
leged if, based on principles of law con-
cerning privileged information, the
Secretary decides that the information
should not be released to the public or
to parties to the proceeding. Privileged
information is exempt from disclosure
to the public or to representatives of
interested parties.

(e) Classified information. Classified
information is information that is clas-
sified under Executive Order No. 12356
of April 2, 1982 (47 FR 14874 and 15557, 3
CFR 1982 Comp. p. 166) or successor ex-
ecutive order, if applicable. Classified
information is exempt from disclosure
to the public or to representatives of
interested parties.

§351.106 De minimis net
countervailable subsidies and
weighted-average dumping margins
disregarded.

(a) Introduction. Prior to the enact-
ment of the URAA, the Department
had a well-established and judicially
sanctioned practice of disregarding net
countervailable subsidies or weighted-
average dumping margins that were de
minimis. The URAA codified in the Act
the particular de minimis standards to
be used in antidumping and counter-
vailing duty investigations. This sec-
tion discussed the application of the de
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minimis standards in antidumping or
countervailing duty proceedings.

(b) Investigations—(1) In general. In
making a preliminary or final anti-
dumping or countervailing duty deter-
mination in an investigation (see sec-
tions 703(b), 733(b), 705(a), and 735(a) of
the Act), the Secretary will apply the
de minimis standard set forth in section
703(b)(4) or section 733(b)(3) of the Act
(whichever is applicable).

(2) Transition rule. (1) If:

(A) The Secretary resumes an inves-
tigation that has been suspended (see
section 704(i)(1)(B) or section
734(i)(1)(B) of the Act); and

(B) The investigation was initiated
before January 1, 1995, then

(ii) The Secretary will apply the de
minimis standard in effect at the time
that the investigation was initiated.

(c) Reviews and other determinations—
(1) In general. In making any deter-
mination other than a preliminary or
final antidumping or countervailing
duty determination in an investigation
(see paragraph (b) of this section), the
Secretary will treat as de minimis any
weighted-average dumping margin or
countervailable subsidy rate that is
less than 0.5 percent ad valorem, or the
equivalent specific rate.

(2) Assessment of antidumping duties.
The Secretary will instruct U.S. Cus-
toms and Border Protection to lia-
uidate without regard to antidumping
duties all entries of subject merchan-
dise during the relevant period of re-
view made by any person for which the
Secretary calculates an assessment
rate under §351.212(b)(1) that is less
than 0.5 percent ad wvalorem, or the
equivalent specific rate.

§351.107 Cash deposit rates; producer/
exporter combination rates.

(a) Introduction. Sections 703(d)(1)(B),
705(d), 733(d)(1)(B), and 735(c) of the Act
direct the Secretary to order the post-
ing of cash deposits, as determined in
preliminary and final determinations
of antidumping and countervailing
duty investigations, and additional
provisions of the Act, including section
751, direct the Secretary to establish a
cash deposit rate in accordance with
various reviews. This section covers
the establishment of cash deposit rates
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and the instructions which the Sec-
retary issues to U.S. Customs and Bor-
der Protection to collect those cash de-
posits.

(b) In general. The Secretary will in-
struct U.S. Customs and Border Pro-
tection to suspend liquidation of mer-
chandise subject to an antidumping
duty or countervailing duty proceeding
and apply cash deposit rates deter-
mined in that proceeding to all im-
ported merchandise for which a cash
deposit rate was determined by the
Secretary in proportion to the esti-
mated value of the merchandise as re-
ported to U.S. Customs and Border
Protection on an ad valorem basis.

(¢c) Ezxceptions—(1) Application of cash
deposit rates on a per-unit basis. If the
Secretary determines that the informa-
tion normally used to calculate an ad
valorem cash deposit rate is not avail-
able or the use of an ad valorem cash
deposit rate is otherwise not appro-
priate, the Secretary may instruct U.S.
Customs and Border Protection to
apply the cash deposit rate on a per-
unit basis.

(2) Application of cash deposit rates to
producer/exporter combinations. The Sec-
retary may instruct U.S. Customs and
Border Protection to apply a deter-
mined cash deposit rate only to im-
ported merchandise both produced by
an identified producer and exported by
an identified exporter if the Secretary
determines that such an application is
appropriate. Such an application is
called a producer/exporter combina-
tion.

(i) Example. Exporter A exports to the
United States subject merchandise pro-
duced by Producers W, X, and Y. In
such a situation, the Secretary may es-
tablish a cash deposit rate applied to
Exporter A that is limited to merchan-
dise produced by Producers W, X, and
Y. If Exporter A begins to export sub-
ject merchandise produced by Producer
Z, that cash deposit rate would not
apply to subject merchandise produced
by Producer Z.

(ii) In general. The Secretary will in-
struct U.S. Customs and Border Pro-
tection to apply a cash deposit rate to
a producer/exporter combination or
combinations when the cash deposit
rate is determined as follows:
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(A) Pursuant to a new shipper review,
in accordance with section 751(a)(2)(B)
of the Act and §351.214;

(B) Pursuant to an antidumping in-
vestigation of merchandise from a non-
market economy country, in accord-
ance with sections 733 and 735 of the
Act and §§351.205 and 210, for merchan-
dise exported by an examined exporter;

(C) Pursuant to scope, circumven-
tion, and covered merchandise seg-
ments of the proceeding, in accordance
with  §§351.225(m), 351.226(m) and
351.227(m), when the Secretary makes a
segment-specific determination on the
basis of a producer/exporter combina-
tion; and

(D) Pursuant to additional segments
of a proceeding in which the Secretary
determines that the application of a
cash deposit rate to a producer/ex-
porter combination is warranted based
on facts on the record.

(3) Exclusion from an antidumping or
countervailing duty order—(i) Prelimi-
nary determinations. In general, in ac-
cordance with sections 703(b) and 733(b)
of the Act, if the Secretary makes an
affirmative preliminary antidumping
or countervailing duty determination
and the Secretary preliminarily deter-
mines an individual weighted-average
dumping margin or individual net
countervailable subsidy rate of zero or
de minimis for an investigated exporter
or producer, the exporter or producer
will not be excluded from the prelimi-
nary determination or the investiga-
tion. However, the Secretary will not
instruct U.S. Customs and Border Pro-
tection to suspend liquidation of en-
tries or collect cash deposits on the
merchandise produced and exported
from the producer/exporter combina-
tions examined in the investigation
and identified in the FEDERAL REG-
ISTER, as the investigated combina-
tions will not be subject to provisional
measures under sections 703(d) or 733(d)
of the Act.

(ii) Final determinations. In general, in
accordance with sections 705(a), 735(a),
706(a), and 736(a) of the Act, if the Sec-
retary makes an affirmative final de-
termination, issues an antidumping or
countervailing duty order and deter-
mines an individual weighted-average
dumping margin or individual net
countervailable subsidy rate of zero or

238



International Trade Admin., Comm.

de minimis for an investigated producer
or exporter, the Secretary will exclude
from the antidumping or counter-
vailing duty order only merchandise
produced and exported in the producer/
exporter combinations examined in the
investigation and identified in the FED-
ERAL REGISTER. An exclusion applica-
ble to a producer/exporter combination
shall not apply to resellers. Excluded
producer/exporter combinations may
include transactions in which the ex-
porter is both the producer and ex-
porter, transactions in which the pro-
ducer’s merchandise has been exported
to the United States through multiple
exporters individually examined in the
investigation, and transactions in
which the exporter has sourced from
multiple producers identified in the in-
vestigation.

(iii) Example. If during the period of
investigation, Exporter A exports to
the United States subject merchandise
produced by Producer X, based on an
examination of Exporter A the Sec-
retary may determine that the dump-
ing margins with respect to the exam-
ined merchandise are de minimis. In
that case, the Secretary would nor-
mally exclude only subject merchan-
dise produced by Producer X and ex-
ported by Exporter A. If Exporter A
began to export subject merchandise
produced by Producer Y, that merchan-
dise would be subject to the anti-
dumping duty order.

(4) Certification requirements. If the
Secretary determines that parties
must maintain or provide a certifi-
cation in accordance with §351.228, the
Secretary may instruct U.S. Customs
and Border Protection to apply a cash
deposit requirement that is based on
the facts of the case and effectuates
the administration and purpose of the
certification.

(d) The antidumping duty order cash
deposit hierarchies—(1) In general. If the
Secretary has not previously estab-
lished a combination cash deposit rate
under paragraph (c)(2) of this section
for the producer and exporter in ques-
tion, the following will apply:

(i) A market economy country pro-
ceeding. In a proceeding covering mer-
chandise produced in a market econ-
omy country:
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(A) If the Secretary has established a
current cash deposit rate for the ex-
porter of the subject merchandise, the
Secretary will instruct U.S. Customs
and Border Protection to apply the
cash deposit rate established for the
exporter to entries of the subject mer-
chandise;

(B) If the Secretary has not estab-
lished a current cash deposit rate for
the exporter, but the Secretary has es-
tablished a current cash deposit rate
for the producer of the subject mer-
chandise, the Secretary will instruct
U.S. Customs and Border Protection to
apply the cash deposit rate established
for the producer of the subject mer-
chandise to entries of the subject mer-
chandise; and

(C) If the Secretary has not estab-
lished a current cash deposit rate for
either the producer or the exporter of
the subject merchandise, the Secretary
will instruct U.S. Customs and Border
Protection to apply the all-others rate
determined in the investigation to en-
tries of the subject merchandise, pursu-
ant to section 735(c) of the Act and
§351.109(f).

(ii) A nonmarket economy country pro-
ceeding. In a proceeding covering mer-
chandise originating from a nonmarket
economy country:

(A) If the Secretary has established a
current separate cash deposit rate for
the exporter of the subject merchan-
dise, the Secretary will instruct U.S.
Customs and Border Protection to
apply the cash deposit rate for the ex-
porter to entries of the subject mer-
chandise;

(B) If the Secretary has not estab-
lished a current separate cash deposit
rate for an exporter of the subject mer-
chandise, the Secretary will instruct
U.S. Customs and Border Protection to
apply the cash deposit rate determined
by the Secretary for the nonmarket
economy entity to entries of the sub-
ject merchandise, pursuant to
§351.108(b); and

(C) If the entries of subject merchan-
dise were resold to the United States
through a third-country reseller, the
Secretary will normally instruct U.S.
Customs and Border Protection to
apply the current separate cash deposit
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rate applicable to the nonmarket econ-
omy country exporter (or the applica-
ble producer/exporter combination, if
warranted) that supplied the subject
merchandise to the reseller to those
entries of the subject merchandise.

(2) Ezxception. If the Secretary deter-
mines that an application of cash de-
posit rates other than that described in
paragraph (d)(1) of this section to par-
ticular producers or exporters is war-
ranted, the Secretary may instruct
U.S. Customs and Border Protection to
use an alternative methodology in ap-
plying those cash deposit rates to en-
tries of subject merchandise.

(e) The countervailing duty order cash
deposit hierarchy—(1) In general. If the
Secretary has not previously estab-
lished a combination cash deposit rate
under paragraph (c)(2) of this section
for the producer and exporter in ques-
tion and the exporter and producer
have differing cash deposit rates, the
following will apply:

(i) If the Secretary has established
current cash deposit rates for both the
producer and the exporter of the sub-
ject merchandise, the Secretary will
instruct U.S. Customs and Border Pro-
tection to apply the higher of the two
rates to the entries of subject merchan-
dise;

(ii) If the Secretary has established a
current cash deposit rate for the pro-
ducer but not the exporter of the sub-
ject merchandise, the Secretary will
instruct U.S. Customs and Border Pro-
tection to apply the producer’s cash de-
posit rate to entries of subject mer-
chandise;

(iii) If the Secretary has established
a current cash deposit rate for the ex-
porter but not the producer of the sub-
ject merchandise, the Secretary will
instruct U.S. Customs and Border Pro-
tection to apply the exporter’s cash de-
posit rate to entries of subject mer-
chandise; and

(iv) If the Secretary has not estab-
lished current cash deposit rates for ei-
ther the producer or the exporter of the
subject merchandise, the Secretary
will instruct U.S. Customs and Border
Protection to apply the all-others rate
determined in the investigation pursu-
ant to section 705(c)(b) of the Act and
§351.109(f) to the entries of subject mer-
chandise.
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(2) Ezxception. If the Secretary deter-
mines that an application of cash de-
posit rates other than that described in
paragraph (e)(1) of this section to par-
ticular producers or exporters is war-
ranted, the Secretary may instruct
U.S. Customs and Border Protection to
use an alternative methodology in ap-
plying those cash deposit rates to the
entries of subject merchandise.

(f) Effective dates for amended prelimi-
nary and final determinations and results
of review upon correction of a ministerial
error. If the Secretary amends an agen-
cy determination in accordance with
sections 703, 705(e), 733 and 735(e) of the
Act and §351.224 (e) through (g):

(1) If the Secretary amends a prelimi-
nary or final determination in an in-
vestigation for a ministerial error and
the amendment increases the dumping
margin or countervailing duty rate,
the new cash deposit rate will be effec-
tive to entries made on or after the
date of publication of the amended de-
termination;

(2) If the Secretary amends a prelimi-
nary or final determination in an in-
vestigation for a ministerial error and
the amendment decreases the dumping
margin or countervailing duty rate,
the new cash deposit rate will be retro-
active to the date of publication of the
original preliminary or final deter-
mination, as applicable;

(3) If the Secretary amends the final
results of an administrative review
pursuant to a ministerial error, the ef-
fective date of the amended cash de-
posit rate will be retroactive to entries
following the date of publication of the
original final results of administrative
review regardless of whether the anti-
dumping duty margin or counter-
vailing duty rate increases or de-
creases; and

(4) If the Secretary amends the final
results of an investigation or adminis-
trative review pursuant to litigation
involving alleged or disputed ministe-
rial errors, the effective date of the
amended cash deposit rate may differ
from the effective dates resulting from
the application of paragraphs (f)(1)
through (3) of this section and nor-
mally will be identified in a FEDERAL
REGISTER notice.

[89 FR 101757, Dec. 16, 2024]
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§351.108 Rates for entities exporting
merchandise from nonmarket
economies in antidumping pro-

ceedings.

(a) Introduction—(1) The mnonmarket
economy entity. When the Secretary de-
termines that a country is a non-
market economy country in an anti-
dumping proceeding pursuant to sec-
tion 771(18) of the Act, the Secretary
may determine that all entities located
in that nonmarket economy country
are subject to government control and
thus part of a single, government-con-
trolled entity, called the nonmarket
economy entity.

(2) The nonmarket economy entity rate.
All merchandise from the nonmarket
economy exported to the United States
and subject to an antidumping pro-
ceeding by entities in the nonmarket
economy determined by the Secretary
on the basis of record information to be
part of the government-controlled enti-
ty may be assigned the antidumping
cash deposit or assessment rate applied
to the government-controlled entity.
That rate is called the nonmarket
economy entity rate.

(3) Entities in third countries owned or
controlled by the nonmarket economy gov-
ernment. If a nonmarket economy gov-
ernment has direct ownership or con-
trol, in whole or in part, of an entity
located in a third country and that en-
tity exports subject merchandise to the
United States, the Secretary may de-
termine on the basis of record informa-
tion that such an entity is part of the
government-controlled entity and as-
sign that entity the nonmarket econ-
omy entity rate.

(b) Separate rates. An entity exporting
merchandise to the United States from
a nonmarket economy may receive its
own rate, separate from the nonmarket
economy entity rate, if the Secretary
determines that the exporter has dem-
onstrated that it operates certain ac-
tivities sufficiently independent from
nonmarket economy government con-
trol to justify the application of a sepa-
rate rate. In determining whether an
entity operates certain activities suffi-
ciently independent from government
control to receive a separate rate, the
Secretary will normally consider the
following:
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(1) Nommarket economy government
ownership and control in the nonmarket
economy—i(i) Government control through
ownership. When a nonmarket economy
government, at a national, provincial,
or other level, holds an ownership
share of an entity located in the non-
market economy, either directly or in-
directly, the level of ownership and
other factors may indicate that the
government exercises or has the poten-
tial to exercise control over an entity’s
general operations. No separate rate
will be applied when the nonmarket
economy government either directly or
indirectly holds:

(A) A majority ownership share (over
fifty percent ownership) of an entity;
or

(B) An ownership interest in the enti-
ty of fifty percent or less and any one
of the following criteria applies:

(I) The government’s ownership share
provides it with a disproportionately
larger degree of influence or control
over the entity’s production, commer-
cial, and export decisions than the
ownership share would normally entail,
and the Secretary determines that the
degree of influence or control is signifi-
cant;

(2) The government has the authority
to veto the entity’s production, com-
mercial and export decisions;

(3) Officials, employees, government-
appointed or government-controlled
labor union members, representatives
of the government, or their family
members have been appointed as offi-
cers or managers of the entity, mem-
bers of the board of directors, or other
governing authorities in the entity
that have the ability to make or influ-
ence production, commercial and ex-
port decisions for the entity; or

(4) The entity is obligated by law or
its foundational documents, such as ar-
ticles of incorporation, or other de
facto requirements to maintain one or
more officials, employees, government-
appointed or government-controlled
labor union members, or representa-
tives of the government as officers or
managers, members of the board of di-
rectors, or other governing authorities
in the entity that have the ability to
make or influence production, commer-
cial and export decisions for the entity.
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(ii) Absence of de jure government con-
trol. If an entity demonstrates that nei-
ther §351.108(b)(1)(i)(A) nor (B) applies
to the entity, the entity must then
demonstrate that the government has
no control in law (de jure) of the enti-
ty’s export activities. The following
criteria may indicate the lack of gov-
ernment de jure control of the entity’s
export activities:

(A) The absence of a legal require-
ment that one or more officials, em-
ployees, government-appointed or gov-
ernment-controlled labor union mem-
bers, or representatives of the govern-
ment serve as officers or managers of
the entity, members of the board of di-
rectors, or other governing authorities
in the entity that make or influence
export activity decisions;

(B) The absence of restrictive stipu-
lations by the government associated
with an entity’s business and export li-
censes;

(C) Legislative enactments decen-
tralizing government control of enti-
ties; and

(D) Other formal measures by the
government decentralizing control of
companies.

(iii) Absence of de facto government
control. If the entity demonstrates that
§351.108(b)(1)(1)(A) and (B) and (b)(1)(ii)
do not apply to the entity, the entity
must then demonstrate that the gov-
ernment has no control in fact (de
facto) of the entity’s export activities.
The following criteria may indicate de
facto government control of the enti-
ty’s export activities:

(A) Whether the entity maintains or
must maintain one or more officials,
employees, representatives of the gov-
ernment, or their family members as
officers or managers, members of the
board of directors, or other governing
authorities in the entity which have
the ability to make or influence export
activity decisions;

(B) Whether export prices are set by
or are subject to the approval of a gov-
ernment agency;

(C) Whether the entity has authority
to negotiate and sign contracts and
other agreements without government
involvement;

(D) Whether the entity has autonomy
from the government in making deci-
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sions regarding the selection of its
management;

(E) Whether the entity retains the
proceeds of its export sales and makes
independent decisions regarding dis-
position of profits or financing of
losses; and

(F) Whether there is any additional
evidence on the record suggesting that
the government has direct or indirect
influence over the entity’s export ac-
tivities.

(2) Nonmmarket economy government
ownership or control of an entity located
in a third country. If the Secretary de-
termines that a nonmarket economy
government owns or controls, in whole
or in part, an entity located in a third
country, the Secretary may determine
on the basis of record information that
the entity should be assigned the non-
market economy entity rate or that
the entity should be granted a separate
rate.

(c) Entities wholly owned by foreign en-
tities incorporated and headquartered in a
market economy. In general, if the Sec-
retary determines based on informa-
tion submitted in a separate rate appli-
cation or certification that an entity
exporting merchandise subject to a
nonmarket economy country anti-
dumping proceeding is wholly owned by
a foreign entity and both incorporated
and headquartered in a market econ-
omy country or countries, then the
Secretary will consider the entity inde-
pendent from control of the nonmarket
economy government and an analysis
under paragraph (b) of this section will
not be necessary.

(d) Separate rate applications and cer-
tifications. In order to demonstrate sep-
arate rate eligibility, an entity subject
to a nonmarket economy country anti-
dumping proceeding will be required to
timely submit a separate rate applica-
tion, as made available by the Sec-
retary, or a separate rate certification,
as applicable. If no separate rate appli-
cation or certification is timely sub-
mitted, the Secretary may apply the
nonmarket economy entity rate to
merchandise exported to the United
States and subject to the nonmarket
economy country antidumping pro-
ceeding. In filing a separate rate appli-
cation or certification, the following
applies:
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(1) In an antidumping investigation,
the entity will normally file a separate
rate application on the record of the
investigation no later than twenty-one
days following publication of the no-
tice of initiation in the FEDERAL REG-
ISTER;

(2) In a new shipper review or an ad-
ministrative review in which the entity
has not been previously assigned a sep-
arate rate, the entity will normally file
a separate rate application on the
record no later than fourteen days fol-
lowing publication of the notice of ini-
tiation in the FEDERAL REGISTER. In
both new shipper reviews and adminis-
trative reviews, documentary evidence
of an entry of subject merchandise for
which liquidation was suspended dur-
ing the period of review must accom-
pany the separate rate application.

(3) In an administrative review, if the
entity has been previously assigned a
separate rate in the proceeding, no
later than fourteen days following pub-
lication of the notice of initiation in
the FEDERAL REGISTER, the entity will
instead file a certification on the
record in which the entity certifies
that it had entries of subject merchan-
dise for which liquidation was sus-
pended during the period of review and
that it otherwise continues to meet the
criteria for obtaining a separate rate.
If the Secretary determined in a pre-
vious segment of the proceeding that
certain exporters and producers should
be treated as a single entity for pur-
poses of the antidumping proceeding,
then a certification filed under this
paragraph must identify and certify
that that the certification applies to
all of the companies comprising that
single entity.

(e) Examined respondents and question-
naire responses. Entities that submit
separate rate applications or certifi-
cations and are subsequently selected
to be an examined respondent in an in-
vestigation or review by the Secretary
must fully respond to the Secretary’s
questionnaires and participate in the
antidumping proceeding in order to be
eligible for separate rate status.

[89 FR 101758, Dec. 16, 2024]

§351.109

§351.109 Selection of examined re-
spondents; single-country subsidy
rate; calculating an all-others rate;
calculating rates for unexamined
respondents; voluntary respond-
ents.

(a) Introduction. Sections T7TTA(c)(2)
and T77A(e)(2)(A) of the Act provide
that when the Secretary determines in
an antidumping or countervailing duty
investigation or administrative review
that it is not practicable to determine
individual dumping margins or
countervailable subsidy rates for all
potential respondents, the Secretary
may determine individual dumping
margins or countervailable subsidy
rates for a reasonable number of ex-
porters or producers using certain cri-
teria set out in the Act. This section
sets forth those criteria, describes the
methodology the Secretary generally
applies to select examined producers
and exporters, and provides the means
by which the Secretary determines the
“‘all-others rate” set forth in sections
705(c)(5) and 735(c)(b) of the Act, sepa-
rate rates in nonmarket economy anti-
dumping proceedings, and review-spe-
cific margins or rates in administra-
tive reviews. This section also address-
es the treatment of voluntary respond-
ents in accordance with section 782(a)
of the Act.

(b) Examining each known exporter or
producer when practicable. In an inves-
tigation or administrative review, the
Secretary will determine, where prac-
ticable, an individual weighted-average
dumping margin or individual
countervailable subsidy rate for each
known exporter or producer of the sub-
ject merchandise.

(c) Limiting exporters or producers ex-
amined—(1) In general. If the Secretary
determines in an investigation or ad-
ministrative review that it is not prac-
ticable to determine individual dump-
ing margins or countervailable subsidy
rates because of the large number of
exporters or producers involved in the
investigation or review, the Secretary
may determine individual margins or
rates for a reasonable number of ex-
porters or producers. In accordance
with sections 777 A(c)(2) and 777
A(e)(2)(A) of the Act, the Secretary
will normally limit the examination to
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either a sample of exporters or pro-
ducers that the Secretary determines
is statistically valid based on record
information or exporters and producers
accounting for the largest volume of
the subject merchandise from the ex-
porting country that the Secretary de-
termines can be reasonably examined.

(2) Limiting examination to the largest
exporters or producers. In general, if the
Secretary determines to limit the
number of exporters or producers for
individual examination, otherwise
known as respondents, based on the
largest volume of the subject merchan-
dise from the exporting country that
the Secretary determines can be rea-
sonably examined, the Secretary will
apply the following methodology:

(1) Selecting the data source to deter-
mine the largest exporters or producers of
subject merchandise. The Secretary will
normally select respondents based on
data for entries of subject merchandise
made during the relevant time period
derived from U.S. Customs and Border
Protection. If the Secretary determines
that the use of the U.S. Customs and
Border Protection data source is not
appropriate based on record informa-
tion, the Secretary may use another
reasonable means of selecting potential
respondents in an investigation or re-
view including, but not limited to, the
use of quantity and value question-
naire responses derived from a list of
possible exporters of subject merchan-
dise.

(ii) Selecting the largest exporters or
producers of subject merchandise based on
volume or value. The Secretary will nor-
mally select the largest exporters or
producers based on the volume of im-
ports of subject merchandise. However,
the Secretary may determine at times
that volume data are unreliable or in-
consistent, depending on the product at
issue. In those situations, the Sec-
retary may instead select the largest
exporters of subject merchandise based
on the value of the imported products
instead of the volume of the imported
products.

(iii) Determining whether the number of
exporters or producers is too large to make
individual examination of each known ex-
porter or producer of subject merchandise
practicable. The Secretary will deter-
mine on a case-specific basis whether

19 CFR Ch. Il (4-1-25 Edition)

the number of exporters or producers is
too large to make individual examina-
tion of each known exporter or pro-
ducer of subject merchandise prac-
ticable based on the potential export-
ers or producers identified in a peti-
tion, the exporters or producers identi-
fied in the data source considered in
paragraph (c)(1) of this provision, or
the exporters or producers for which an
administrative review is requested. In
determining whether the number of ex-
porters or producers is too large to
make individual examination of each
known exporter or producer of subject
merchandise practicable, the Secretary
will normally consider:

(A) The amount of resources and de-
tailed analysis which will be necessary
to examine each potential respondent’s
information;

(B) The current and future workload
of the office administering the anti-
dumping or countervailing duty pro-
ceeding; and

(C) The Secretary’s overall current
resource availability.

(iv) Determining the number of export-
ers or producers that can be reasonably
eramined. In determining the number of
exporters or producers (respondents)
that can be reasonably examined on a
case-specific basis, the Secretary will
normally:

(A) Consider the total and relative
volumes (or values) of entries of sub-
ject merchandise during the relevant
period for each potential respondent
derived from the data source consid-
ered in paragraph (c)(2) of this section;

(B) Rank the potential respondents
by the total volume (or values) of en-
tries into the United States during the
relevant period; and

(C) Determine the number of export-
ers or producers the Secretary can rea-
sonably examine, considering resource
availability and statutory require-
ments, and select the exporters or pro-
ducers with the largest volume (or val-
ues) of entries consistent with that
number.

(v) Selecting additional respondents for
examination. Once the Secretary has de-
termined the number of exporters or
producers that can be reasonably ex-
amined and has selected the potential
respondents for examination, the Sec-
retary will issue questionnaires to
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those selected exporters or producers.
If a potential respondent does not re-
spond to the questionnaires or elects to
withdraw from participation in the seg-
ment of the proceeding soon after fil-
ing questionnaire responses, or the
Secretary otherwise determines early
in the segment of the proceeding that a
selected exporter or producer is no
longer participating in the investiga-
tion or administrative review or that
the exporter’s or producer’s sales of
subject merchandise are not bona fide,
the Secretary may select the exporter
or producer with the next largest vol-
ume or value of entries to replace the
respondents initially selected by the
Secretary for examination if the Sec-
retary determines that such a selection
will not inhibit or impede the timely
completion of that segment of the pro-
ceeding.

(d) Waiver for certain selected respond-
ents. The Secretary may waive indi-
vidual examination of an exporter or
producer selected to be an examined re-
spondent if both the selected respond-
ent and the petitioner file waiver re-
quests for that selected respondent no
later than five days after the Secretary
has selected respondents. If the Sec-
retary provides such a waiver and pre-
viously selected the waived respondent
in accordance with paragraph (c)(2) of
this section, the Secretary may select
the respondent with the next largest
volume or value of entries for examina-
tion to replace the initially selected re-
spondent.

(e) Single country-wide subsidy rate. In
accordance with T77A(e)(2)(B) of the
Act, in limiting exporters or producers
examined in countervailing duty pro-
ceedings, including countervailing
duty investigations under sections
703(A)(1)(A)(ii) and 705(c)(5)(B) of the
Act, the Secretary may determine, in
the alternative, a single country-wide
subsidy rate to be applied to all export-
ers and producers.

(f) Calculating the all-others rate. In
accordance with sections 705(c)(1)(B),
705(c)(5), 735(c)(1)(B)(1), and 735(c)(5) of
the Act, if the Secretary makes an af-
firmative antidumping or counter-
vailing duty determination, the Sec-
retary will determine an estimated all-
others rate as follows:
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(1) In general. (i) For an antidumping
proceeding involving a market econ-
omy country, the all-others rate will
normally equal the weighted average of
the estimated weighted-average dump-
ing margins established for the individ-
ually investigated exporters or pro-
ducers, excluding any zero and de mini-
mis margins and any margins deter-
mined entirely under section 776 of the
Act.

(ii) For a countervailing duty pro-
ceeding, the all-others rate will nor-
mally equal the weighted average of
the countervailable subsidy rates es-
tablished for the individually inves-
tigated exporters and producers, ex-
cluding any =zero and de minimis
countervailable subsidy rates and any
rates determined entirely under sec-
tion 776 of the Act.

(2) Ezxceptions to the general rules for
calculating the all-others rate. The Sec-
retary may determine not to apply the
general rules provided in paragraph
(f)(1) of this section:

(i) If the Secretary determines that
only one individually investigated ex-
porter or producer has a calculated
weighted-average dumping margin or
countervailable subsidy rate that is
not zero, de minimis, or determined en-
tirely under section 776 of the Act, the
Secretary may apply that weighted-av-
erage dumping margin or
countervailable subsidy rate as the all-
others rate.

(ii) If the Secretary determines that
weight-averaging calculated dumping
margins or countervailable subsidy
rates established for individually in-
vestigated exporters or producers could
result in the inadvertent release of pro-
prietary information among the indi-
vidually investigated exporters or pro-
ducers, the Secretary may apply the
following analysis:

(A) First, the Secretary will cal-
culate the weighted-average dumping
margin or countervailable subsidy rate
for the individually investigated ex-
porters or producers using their re-
ported data, including business propri-
etary data;

(B) Second, the Secretary will cal-
culate both a simple average of the in-
dividually investigated exporters’ or
producers’ dumping margins or
countervailable subsidy rates and a
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weighted- average dumping margin or
countervailable subsidy rate using the
individually investigated exporters’ or
producers’ publicly-ranged data; and

(C) Third, the Secretary will compare
the two averages calculated in para-
graph (f)(2)(ii)(B) of this section with
the weighted-average margin or rate
determined in paragraph (f)(2)(ii)(A) of
this section. The Secretary will apply,
as the all-others rate, the average cal-
culated in paragraph (f)(2)(ii)(B) of this
section which is numerically the clos-
est to the margin or rate calculated in
paragraph (£)(2)(ii)(A) of this section.

(iii) If the estimated weighted aver-
age dumping margins or
countervailable subsidy rates estab-
lished for all individually investigated
exporters and producers are zero, de
minimis, or determined entirely under
section 776 of the Act, the Secretary
may use any reasonable method to es-
tablish an all-others rate for exporters
and producers not individually exam-
ined, including averaging the esti-
mated weighted average dumping mar-
gins or countervailable subsidy rates
determined for the individually inves-
tigated exporters and producers.

(3) A nonmarket economy country enti-
ty rate is not an all-others rate. The all-
others rate determined in a market
economy antidumping investigation or
countervailing duty investigation may
not be increased in subsequent seg-
ments of a proceeding. The rate deter-
mined for a nonmarket economy coun-
try entity determined in an investiga-
tion is not an all-others rate and may
be modified in subsequent segments of
a proceeding if selected for examina-
tion.

(g) Calculating a rate for uneramined
exporters and producers. In determining
a separate rate in an investigation or
administrative review covering a non-
market economy country pursuant to
§351.108(b), a margin for unexamined
exporters and producers in an adminis-
trative review covering a market econ-
omy country, or a countervailable sub-
sidy rate for unexamined exporters and
producers in a countervailing duty ad-
ministrative review, the Secretary will
normally apply the methodology set
forth in paragraphs (f)(1) and (2) of this
section. If the Secretary determines
that weight-averaging calculated
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dumping margins or countervailable
subsidy rates established for individ-
ually investigated exporters or pro-
ducers could result in the inadvertent
release of proprietary information
among the individually examined ex-
porters or producers, then the Sec-
retary may establish a separate rate,
review-specific margin, or
countervailable subsidy rate using a
reasonable method other than the
weight-averaging of dumping margins
or countervailable rates, such as the
use of a simple average of the cal-
culated dumping margins or
countervailable subsidy rates.

(h) Voluntary respondents—(1) In gen-
eral. If the Secretary limits the number
of exporters or producers to be individ-
ually examined under sections
TTTA(c)(2) or TT7TA(e)(2)(A) of the Act,
the Secretary may choose to examine
voluntary respondents (exporters or
producers, other than those initially
selected for individual examination) in
accordance with section 782(a) of the
Act.

(2) Acceptance of voluntary respond-
ents. The Secretary will determine, as
soon as practicable, whether to exam-
ine a voluntary respondent individ-
ually. A voluntary respondent accepted
for individual examination under para-
graph (h)(1) of this section will be sub-
ject to the same filing and timing re-
quirements as an exporter or producer
initially selected by the Secretary for
individual examination under sections
TTTA(c)(2) or TTTA(e)(2)(A) of the Act,
and, where applicable, the use of the
facts available under section 776 of the
Act and §351.308.

(3) Requests for voluntary treatment. (i)
An interested party seeking treatment
as a voluntary respondent must so in-
dicate by including as a title on the
first page of the first submission, ‘‘Re-
quest for Voluntary Respondent Treat-
ment.”

(ii) If multiple exporters or producers
seek voluntary respondent treatment
and the Secretary determines to exam-
ine a voluntary respondent individ-
ually, the Secretary will select vol-
untary respondents in the chrono-
logical order in which complete re-
quests were filed correctly on the
record.
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(4) Timing of voluntary respondent sub-
missions. The deadlines for voluntary
respondent submissions will generally
be the same as the deadlines for sub-
missions by individually investigated
respondents. If there are two or more
individually investigated respondents
with different deadlines for a submis-
sion, such as when one respondent has
received an extension and the other has
not, voluntary respondents will nor-
mally be required to file their submis-
sions with the Secretary by the ear-
liest deadline of the individually inves-
tigated respondents.

[89 FR 101760, Dec. 16, 2024, as amended at 90
FR 14205, Mar. 31, 2025]

Subpart B—Antidumping and
Countervailing Duty Procedures

§351.201 Self-initiation.

(a) Introduction. Antidumping and
countervailing duty investigations
may be initiated as the result of a peti-
tion filed by a domestic interested
party or at the Secretary’s own initia-
tive. This section contains rules re-
garding the actions the Secretary will
take when the Secretary self-initiates
an investigation.

(b) In general. When the Secretary
self-initiates an investigation under
section 702(a) or section 732(a) of the
Act, the Secretary will publish in the
FEDERAL REGISTER notice of ‘‘Initi-
ation of Antidumping (Countervailing
Duty) Investigation.” In addition, the
Secretary will notify the Commission
at the time of initiation of the inves-
tigation, and will make available to
employees of the Commission directly
involved in the proceeding the informa-
tion upon which the Secretary based
the initiation and which the Commis-
sion may consider relevant to its in-
jury determination.

(c) Persistent dumping monitoring. To
the extent practicable, the Secretary
will expedite any antidumping inves-
tigation initiated as the result of a
monitoring program established under
section 732(a)(2) of the Act.

§351.202

(a) Introduction. The Secretary nor-
mally initiates antidumping and coun-
tervailing duty investigations based on

Petition requirements.

§351.202

petitions filed by a domestic interested
party. This section contains rules con-
cerning the contents of a petition, fil-
ing requirements, notification of for-
eign governments, pre-initiation com-
munications with the Secretary, and
assistance to small businesses in pre-
paring petitions. Petitioners are also
advised to refer to the Commission’s
regulations concerning the contents of
petitions, currently 19 CFR 207.11.

(b) Contents of petition. A petition re-
questing the imposition of anti-
dumping or countervailing duties must
contain the following, to the extent
reasonably available to the petitioner:

(1) The name, address, and telephone
number of the petitioner and any per-
son the petitioner represents;

(2) The identity of the industry on
behalf of which the petitioner is filing,
including the names, addresses, and
telephone numbers of all other known
persons in the industry;

(3) Information relating to the degree
of industry support for the petition, in-
cluding:

(i) The total volume and value of U.S.
production of the domestic like prod-
uct; and

(ii) The volume and value of the do-
mestic like product produced by the
petitioner and each domestic producer
identified;

(4) A statement indicating whether
the petitioner has filed for relief from
imports of the subject merchandise
under section 337 of the Act (19 U.S.C.
1337, 1671a), sections 201 or 301 of the
Trade Act of 1974 (19 U.S.C. 2251 or
2411), or section 232 of the Trade Expan-
sion Act of 1962 (19 U.S.C. 1862);

(5) A detailed description of the sub-
ject merchandise that defines the re-
quested scope of the investigation, in-
cluding the technical characteristics
and uses of the merchandise and its
current U.S. tariff classification num-
ber;

(6) The name of the country in which
the subject merchandise is manufac-
tured or produced and, if the merchan-
dise is imported from a country other
than the country of manufacture or
production, the name of any inter-
mediate country from which the mer-
chandise is imported;

(7(@A) In the case of an antidumping
proceeding:
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(A) The names and addresses of each
person the petitioner believes sells the
subject merchandise at less than fair
value and the proportion of total ex-
ports to the United States that each
person accounted for during the most
recent 12-month period (if numerous,
provide information at least for per-
sons that, based on publicly available
information, individually accounted
for two percent or more of the exports);

(B) All factual information (particu-
larly documentary evidence) relevant
to the calculation of the export price
and the constructed export price of the
subject merchandise and the normal
value of the foreign like product (if un-
able to furnish information on foreign
sales or costs, provide information on
production costs in the United States,
adjusted to reflect production costs in
the country of production of the sub-
ject merchandise);

(C) If the merchandise is from a coun-
try that the Secretary has found to be
a nonmarket economy country, factual
information relevant to the calculation
of normal value, using a method de-
scribed in §351.408; or

(ii) In the case of a countervailing
duty proceeding:

(A) The names and addresses of each
person the petitioner believes benefits
from a countervailable subsidy and ex-
ports the subject merchandise to the
United States and the proportion of
total exports to the United States that
each person accounted for during the
most recent 12-month period (if numer-
ous, provide information at least for
persons that, based on publicly avail-
able information, individually ac-
counted for two percent or more of the
exports);

(B) The alleged countervailable sub-
sidy and factual information (particu-
larly documentary evidence) relevant
to the alleged countervailable subsidy,
including any law, regulation, or de-
cree under which it is provided, the
manner in which it is paid, and the
value of the subsidy to exporters or
producers of the subject merchandise;

(C) If the petitioner alleges an up-
stream subsidy under section T771A of
the Act, factual information regarding:

(I) Countervailable subsidies, other
than an export subsidy, that an author-
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ity of the affected country provides to
the upstream supplier;

(2) The competitive benefit the
countervailable subsidies bestow on the
subject merchandise; and

(3) The significant effect the
countervailable subsidies have on the
cost of producing the subject merchan-
dise;

(8) The volume and value of the sub-
ject merchandise imported during the
most recent two-year period and any
other recent period that the petitioner
believes to be more representative or,
if the subject merchandise was not im-
ported during the two-year period, in-
formation as to the likelihood of its
sale for importation;

(9) The name, address, and telephone
number of each person the petitioner
believes imports or, if there were no
importations, is likely to import the
subject merchandise;

(10) Factual information regarding
material injury, threat of material in-
jury, or material retardation, and cau-
sation;

(11) If the petitioner alleges ‘‘critical
circumstances’” under section 703(e)(1)
or section 733(e)(1) of the Act and
§351.206, factual information regarding:

(i) Whether imports of the subject
merchandise are likely to undermine
seriously the remedial effect of any
order issued under section 706(a) or sec-
tion 736(a) of the Act;

(ii) Massive imports of the subject
merchandise in a relatively short pe-
riod; and

(iii) (A) In an antidumping pro-
ceeding, either:

(I) A history of dumping; or

(2) The importer’s knowledge that
the exporter was selling the subject
merchandise at less than its fair value,
and that there would be material in-
jury by reason of such sales; or

(B) In a countervailing duty pro-
ceeding, whether the countervailable
subsidy is inconsistent with the Sub-
sidies Agreement; and

(12) Any other factual information on
which the petitioner relies.

(c) Simultaneous filing and certifi-
cation. The petitioner must file a copy
of the petition with the Commission
and the Secretary on the same day and
so certify in submitting the petition to
the Secretary. Factual information in
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the petition must be certified, as pro-
vided in §351.303(g). Other filing re-
quirements are set forth in §351.303.

(d) Business proprietary status of infor-
mation. The Secretary will treat as
business proprietary any factual infor-
mation for which the petitioner re-
quests business proprietary treatment
and which meets the requirements of
§351.304.

(e) Amendment of petition. The Sec-
retary may allow timely amendment of
the petition. The petitioner must file
an amendment with the Commission
and the Secretary on the same day and
so certify in submitting the amend-
ment to the Secretary. If the amend-
ment consists of new allegations, the
timeliness of the new allegations will
be governed by §351.301.

(f) Notification of representative of the
exporting country. Upon receipt of a pe-
tition, the Secretary will deliver a pub-
lic version of the petition (see
§351.304(c)) to a representative in Wash-
ington, DC, of the government of any
exporting country named in the peti-
tion.

(g) Petition based upon derogation of
an international undertaking on official
export credits. In the case of a petition
described in section 702(b)(3) of the Act,
the petitioner must file a copy of the
petition with the Secretary of the
Treasury, as well as with the Secretary
and the Commission, and must so cer-
tify in submitting the petition to the
Secretary.

(h) Assistance to small businesses; addi-
tional information. (1) The Secretary
will provide technical assistance to eli-
gible small businesses, as defined in
section 339 of the Act, to enable them
to prepare and file petitions. The Sec-
retary may deny assistance if the Sec-
retary concludes that the petition, if
filed, could not satisfy the require-
ments of section 702(c)(1)(A) or section
732(c)(1)(A) of the Act (whichever is ap-
plicable) (see §351.203).

(2) For additional information con-
cerning petitions, contact the Director
for Policy and Analysis, Enforcement
and Compliance, International Trade
Administration, Room 3093, U.S. De-
partment of Commerce, Pennsylvania
Avenue and 14th Street, NW, Wash-
ington, DC 20230; (202) 482-1768.

§351.203

(i) Pre-initiation communications—(1)
In general. During the period before the
Secretary’s decision whether to ini-
tiate an investigation, the Secretary
will not consider the filing of a notice
of appearance to constitute a commu-
nication for purposes of section
702(b)(4)(B) or section 732(b)(3)(B) of the
Act.

(2) Consultations with foreign govern-
ments in countervailing duty proceedings.
In a countervailing duty proceeding,
the Secretary will invite the govern-
ment of any exporting country named
in the petition for consultations with
respect to the petition.

(The information collection requirements in
paragraph (a) of this section have been ap-
proved by the Office of Management and
Budget under control number 0625-0105.)

§351.203 Determination of sufficiency
of petition.

(a) Introduction. When a petition is
filed under §351.202, the Secretary must
determine that the petition satisfies
the relevant statutory requirements
before initiating an antidumping or
countervailing duty investigation. This
section sets forth rules regarding a de-
termination as to the sufficiency of a
petition (including the determination
that a petition is supported by the do-
mestic industry), the deadline for mak-
ing the determination, and the actions
to be taken once the Secretary has
made the determination.

(b) Determination of sufficiency—@1) In
general. Normally, not later than 20
days after a petition is filed, the Sec-
retary, on the basis of sources readily
available to the Secretary, will exam-
ine the accuracy and adequacy of the
evidence provided in the petition and
determine whether to initiate an inves-
tigation under section 702(c)(1)(A) or
section 732(c)(1)(A) of the Act (which-
ever is applicable).

(2) Extension where polling required. If
the Secretary is required to poll or oth-
erwise determine support for the peti-
tion under section 702(c)(4)(D) or sec-
tion 732(c)(4)(D) of the Act, the Sec-
retary may, in exceptional cir-
cumstances, extend the 20-day period
by the amount of time necessary to
collect and analyze the required infor-
mation. In no case will the period be-
tween the filing of a petition and the
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determination whether to initiate an
investigation exceed 40 days.

(c) Notice of initiation and distribution
of petition—(1) Notice of initiation. If the
initiation determination of the Sec-
retary under section 702(c)(1)(A) or sec-
tion 732(c)(1)(A) of the Act is affirma-
tive, the Secretary will initiate an in-
vestigation and publish in the FEDERAL
REGISTER notice of ‘“‘Initiation of Anti-
dumping (Countervailing Duty) Inves-
tigation.”” The Secretary will notify
the Commission at the time of initi-
ation of the investigation and will
make available to employees of the
Commission directly involved in the
proceeding the information upon which
the Secretary based the initiation and
which the Commission may consider
relevant to its injury determinations.

(2) Distribution of petition. As soon as
practicable after initiation of an inves-
tigation, the Secretary will provide a
public version of the petition to all
known exporters (including producers
who sell for export to the TUnited
States) of the subject merchandise. If
the Secretary determines that there is
a particularly large number of export-
ers involved, instead of providing the
public version to all known exporters,
the Secretary may provide the public
version to a trade association of the ex-
porters or, alternatively, may consider
the requirement of the preceding sen-
tence to have been satisfied by the de-
livery of a public version of the peti-
tion to the government of the export-
ing country under §351.202(f).

(d) Insufficiency of petition. If an initi-
ation determination of the Secretary
under section 702(c)(1)(A) or section
732(c)(1)(A) of the Act is negative, the
Secretary will dismiss the petition,
terminate the proceeding, notify the
petitioner in writing of the reasons for
the determination, and publish in the
FEDERAL REGISTER notice of ‘Dis-
missal of Antidumping (Countervailing
Duty) Petition.”

(e) Determination of industry support.
In determining industry support for a
petition under section 702(c)(4) or sec-
tion 732(c)(4) of the Act, the following
rules will apply:

(1) Measuring production. The Sec-
retary normally will measure produc-
tion over a twelve-month period speci-
fied by the Secretary, and may meas-
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ure production based on either value or
volume. Where a party to the pro-
ceeding establishes that production
data for the relevant period, as speci-
fied by the Secretary, is unavailable,
production levels may be established
by reference to alternative data that
the Secretary determines to be indic-
ative of production levels.

(2) Positions treated as business propri-
etary information. Upon request, the
Secretary may treat the position of a
domestic producer or workers regard-
ing the petition and any production in-
formation supplied by the producer or
workers as business proprietary infor-
mation under §351.105(c)(10).

(3) Positions expressed by workers. The
Secretary will consider the positions of
workers and management regarding
the petition to be of equal weight. The
Secretary will assign a single weight to
the positions of both workers and man-
agement according to the production of
the domestic like product of the firm
in which the workers and management
are employed. If the management of a
firm expresses a position in direct op-
position to the position of the workers
in that firm, the Secretary will treat
the production of that firm as rep-
resenting neither support for, nor oppo-
sition to, the petition.

(4) Certain positions disregarded. (i)
The Secretary will disregard the posi-
tion of a domestic producer that op-
poses the petition if such producer is
related to a foreign producer or to a
foreign exporter under section
771(4)(B)(ii) of the Act, unless such do-
mestic producer demonstrates to the
Secretary’s satisfaction that its inter-
ests as a domestic producer would be
adversely affected by the imposition of
an antidumping order or a counter-
vailing duty order, as the case may be;
and

(ii) The Secretary may disregard the
position of a domestic producer that is
an importer of the subject merchan-
dise, or that is related to such an im-
porter, under section 771(4)(B)(ii) of the
Act.

(5) Polling the industry. In conducting
a poll of the industry under section
702(c)(4)(D)(i1) or section 732(c)(4)(D)(1)
of the Act, the Secretary will include
unions, groups of workers, and trade or
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business associations described in para-
graphs (9)(D) and (9)(E) of section 771 of
the Act.

(f) Time limits where petition involves
same merchandise as that covered by an
order that has been revoked. Under sec-
tion 702(c)(1)(C) or section 732(c)(1)(C)
of the Act, and in expediting an inves-
tigation involving subject merchandise
for which a prior order was revoked or
a suspended investigation was termi-
nated, the Secretary will consider
“‘section 751(d)”’ as including a prede-
cessor provision.

(g) Time limits for filing interested party
comments on industry support. For pur-
poses of sections 702(c)(4)(E) and
732(c)(4)(E) of the Act, the Secretary
will consider comments or information
on the issue of industry support sub-
mitted no later than 5 business days
before the date referenced in paragraph
(b)(1) of this section by any interested
party under section 771(9) of the Act.
The Secretary will consider rebuttal
comments or information to rebut,
clarify, or correct such information on
industry support submitted by any in-
terested party no later than two cal-
endar days from the time limit for fil-
ing comments.

[62 FR 27379, May 19, 1997, as amended at 86
FR 52371, Sept. 20, 2021]

§351.204 Period of investigation; re-
quests for exclusions from counter-
vailing duty orders based on inves-
tigations conducted on an aggre-
gate basis.

(a) Introduction. Because the Act does
not specify the precise period of time
that the Secretary should examine in
an antidumping or countervailing duty
investigation, this section sets forth
rules regarding the period of investiga-
tion (‘“POI”). In addition, this section
covers exclusion requests in counter-
vailing duty investigations conducted
on an aggregate basis.

(b) Period of investigation—(1) Anti-
dumping investigation. In an anti-
dumping investigation, the Secretary
normally will examine merchandise
sold during the four most recently
completed fiscal quarters (or, in an in-
vestigation involving merchandise im-
ported from a nonmarket economy
country, the two most recently com-
pleted fiscal quarters) as of the month

§351.204

preceding the month in which the peti-
tion was filed or in which the Sec-
retary self-initiated an investigation.
However, the Secretary may examine
merchandise sold during any additional
or alternate period that the Secretary
concludes is appropriate.

(2) Countervailing duty investigation.
In a countervailing duty investigation,
the Secretary normally will rely on in-
formation pertaining to the most re-
cently completed fiscal year for the
government and exporters or producers
in question. If the exporters or pro-
ducers have different fiscal years, the
Secretary normally will rely on infor-
mation pertaining to the most recently
completed calendar year. If the inves-
tigation is conducted on an aggregate
basis under section 777A(e)(2)(B) of the
Act, the Secretary normally will rely
on information pertaining to the most
recently completed fiscal year for the
government in question. However, the
Secretary may rely on information for
any additional or alternate period that
the Secretary concludes is appropriate.

(c) Limiting exporters or producers ex-
amined and voluntary respondents. Once
the Secretary has initiated the anti-
dumping or countervailing duty inves-
tigation, the Secretary may determine
that it is not practicable to examine
each known exporter or producer. In
accordance with §351.109(c), the Sec-
retary may select a limited number of
exporters or producers to examine.
Furthermore, in accordance with sec-
tion 782(a) of the Act and §351.109(h),
the Secretary may determine to exam-
ine voluntary respondents.

(d) Requests for exclusions from coun-
tervailing duty orders based on investiga-
tions conducted on an aggregate basis.
When the Secretary conducts a coun-
tervailing duty investigation on an ag-
gregate basis under section
TTTA(e)(2)(B) of the Act, the Secretary
will consider and investigate requests
for exclusion to the extent practicable.
An exporter or producer that desires
exclusion from an order must submit:

(1) A certification by the exporter or
producer that it received zero or de
minimis net countervailable subsidies
during the period of investigation;

(2) If the exporter or producer re-
ceived a countervailable subsidy, cal-
culations demonstrating that the
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amount of net countervailable sub-
sidies received was de minimis during
the period of investigation;

(3) If the exporter is not the producer
of subject merchandise, certifications
from the suppliers and producers of the
subject merchandise that those persons
received zero or de minimis net
countervailable subsidies during the
period of investigation; and

(4) A certification from the govern-
ment of the affected country that the
government did not provide the ex-
porter (or the exporter’s supplier) or
producer with more than de minimis net
countervailable subsidies during the
period of investigation.

[62 FR 27379, May 19, 1997, as amended at 73
FR 3643, Jan. 22, 2008; 88 FR 67077, Sept. 29,
2023; 89 FR 101762, Dec. 16, 2024]

§351.205

(a) Introduction. A preliminary deter-
mination in an antidumping or coun-
tervailing duty investigation con-
stitutes the first point at which the
Secretary may provide a remedy
(sometimes referred to as ‘‘provisional
measures’’) if the Secretary prelimi-
narily finds that dumping or
countervailable subsidization has oc-
curred. Whether the Secretary’s pre-
liminary determination is affirmative
or negative, the investigation con-
tinues. This section contains rules re-
garding deadlines for preliminary de-
terminations, postponement of prelimi-
nary determinations, notices of pre-
liminary determinations, and the ef-
fects of affirmative preliminary deter-
minations.

(b) Deadline for preliminary determina-
tion. The deadline for a preliminary de-
termination under section 703(b) or sec-
tion 733(b) of the Act will be:

(1) Normally not later than 140 days
in an antidumping investigation (65
days in a countervailing duty inves-
tigation) after the date on which the
Secretary initiated the investigation
(see section T03(b)(1) or section
733(b)(1)(A) of the Act);

(2) Not later than 190 days in an anti-
dumping investigation (130 days in a
countervailing duty investigation)
after the date on which the Secretary
initiated the investigation if the Sec-
retary postpones the preliminary de-
termination at petitioner’s request or

Preliminary determination.
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because the Secretary determines that
the investigation is extraordinarily
complicated (see section 703(c)(1) or
section 733(c)(1) of the Act);

(3) In a countervailing duty inves-
tigation, not later than 250 days after
the date on which the proceeding began
if the Secretary postpones the prelimi-
nary determination due to an upstream
subsidy allegation (up to 310 days if the
Secretary also postponed the prelimi-
nary determination at the request of
the petitioner or because the Secretary
determined that the investigation is
extraordinarily complicated) (see sec-
tion 703(c)(1) and section 703(g)(1) of the
Act);

(4) Within 90 days after initiation in
an antidumping investigation, and on
an expedited basis in a countervailing
duty investigation, where verification
has been waived (see section 703(b)(3) or
section 733(b)(2) of the Act);

(5) In a countervailing duty inves-
tigation, on an expedited basis and
within 656 days after the date on which
the Secretary initiated the investiga-
tion if the sole subsidy alleged in the
petition was the derogation of an inter-
national undertaking on official export
credits (see section 702(b)(3) and section
703(b)(2) of the Act);

(6) In a countervailing duty inves-
tigation, not later than 60 days after
the date on which the Secretary initi-
ated the investigation if the only sub-
sidy under investigation is a subsidy
with respect to which the Secretary re-
ceived notice from the United States
Trade Representative of a violation of
Article 8 of the Subsidies Agreement
(see section 703(b)(5) of the Act); and

(7) In an antidumping investigation,
within the deadlines set forth in sec-
tion 733(b)(1)(B) of the Act if the inves-
tigation involves short life cycle mer-
chandise (see section 733(b)(1)(B) and
section 739 of the Act).

(c) Contents of preliminary determina-
tion and publication of notice. A prelimi-
nary determination will include a pre-
liminary finding on critical cir-
cumstances, if appropriate, under sec-
tion 703(e)(1) or section 733(e)(1) of the
Act (whichever is applicable). The Sec-
retary will publish in the FEDERAL
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REGISTER notice of ‘“‘Affirmative (Nega-
tive) Preliminary Antidumping (Coun-
tervailing Duty) Determination,” in-
cluding the rates, if any, and an invita-
tion for argument consistent with
§351.309.

(d) Effect of affirmative preliminary de-
termination. If the preliminary deter-
mination is affirmative, the Secretary
will take the actions described in sec-
tion 703(d) or section 733(d) of the Act
(whichever is applicable). With respect
to section 703(d)(1)(B) and 733(d)(1)(B)
of the Act, the Secretary will normally
order the posting of cash deposits to
ensure payment if antidumping or
countervailing duties ultimately are
imposed. In making information avail-
able to the Commission under section
703(d)(3) or section 733(d)(3) of the Act,
the Secretary will make available to
the Commission and to employees of
the Commission directly involved in
the proceeding the information upon
which the Secretary based the prelimi-
nary determination and which the
Commission may consider relevant to
its injury determination.

(e) Postponement at the request of the
petitioner. A petitioner must submit a
request for postponement of the pre-
liminary determination (see section
703(c)(1)(A) or section 733(c)(1)(A) of the
Act) 25 days or more before the sched-
uled date of the preliminary deter-
mination, and must state the reasons
for the request. The Secretary will
grant the request, unless the Secretary
finds compelling reasons to deny the
request.

(f) Notice of postponement. (1) If the
Secretary decides to postpone the pre-
liminary determination at the request
of the petitioner or because the inves-
tigation is extraordinarily com-
plicated, the Secretary will notify all
parties to the proceeding not Ilater
than 20 days before the scheduled date
of the preliminary determination, and
will publish in the FEDERAL REGISTER
notice of ‘“‘Postponement of Prelimi-
nary Antidumping (Countervailing
Duty) Determination,” stating the rea-
sons for the postponement (see section
703(c)(2) or section 733(c)(2) of the Act).

(2) If the Secretary decides to post-
pone the preliminary determination
due to an allegation of upstream sub-
sidies, the Secretary will notify all

§351.206

parties to the proceeding not Ilater
than the scheduled date of the prelimi-
nary determination and will publish in
the FEDERAL REGISTER notice of
“Postponement of Preliminary Coun-
tervailing Duty Determination,” stat-
ing the reasons for the postponement.

[62 FR 27379, May 19, 1997, as amended at 76
FR 61045, Oct. 3, 2011]

§351.206 Critical circumstances.

(a) Introduction. Generally, anti-
dumping or countervailing duties are
imposed on entries of merchandise
made on or after the date on which the
Secretary first imposes provisional
measures (most often the date on
which notice of an affirmative prelimi-
nary determination is published in the
FEDERAL REGISTER). However, if the
Secretary finds that ‘‘critical cir-
cumstances’ exist, duties may be im-
posed retroactively on merchandise en-
tered up to 90 days before the imposi-
tion of provisional measures. This sec-
tion contains procedural and sub-
stantive rules regarding allegations
and findings of critical circumstances.

(b) In general. If a petitioner submits
to the Secretary a written allegation of
critical circumstances, with reason-
ably available factual information sup-
porting the allegation, 21 days or more
before the scheduled date of the Sec-
retary’s final determination, or on the
Secretary’s own initiative in a self-ini-
tiated investigation, the Secretary will
make a finding whether critical cir-
cumstances exist, as defined in section
705(a)(2) or section 735(a)(3) of the Act
(whichever is applicable).

(c) Preliminary finding. (1) If the peti-
tioner submits an allegation of critical
circumstances 30 days or more before
the scheduled date of the Secretary’s
final determination, the Secretary,
based on the available information,
will make a preliminary finding wheth-
er there is a reasonable basis to believe
or suspect that critical circumstances
exist, as defined in section 703(e)(1) or
section 733(e)(1) of the Act (whichever
is applicable).

(2) The Secretary will issue the pre-
liminary finding:

(i) Not later than the preliminary de-
termination, if the allegation is sub-
mitted 20 days or more before the
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scheduled date of the preliminary de-
termination; or

(ii) Within 30 days after the peti-
tioner submits the allegation, if the al-
legation is submitted later than 20
days before the scheduled date of the
preliminary determination; or

(iii) If, pursuant to paragraph (i) of
this section, the period examined for
purposes of determining whether crit-
ical circumstances exists is earlier
than normal, the Secretary will issue
the preliminary finding as early as pos-
sible after initiation of the investiga-
tion, but normally not less than 45
days after the petition was filed. The
Secretary will notify the Commission
and publish in the FEDERAL REGISTER
notice of the preliminary finding.

(d) Suspension of liquidation. If the
Secretary makes an affirmative pre-
liminary finding of critical cir-
cumstances, the provisions of section
703(e)(2) or section 733(e)(2) of the Act
(whichever is applicable) regarding the
retroactive suspension of liquidation
will apply.

(e) Final finding. For any allegation
of critical circumstances submitted 21
days or more before the scheduled date
of the Secretary’s final determination,
the Secretary will make a final finding
on critical circumstances, and will
take appropriate action under section
705(c)(4) or section 735(c)(4) of the Act
(whichever is applicable).

(f) Findings in self-initiated investiga-
tions. In a self-initiated investigation,
the Secretary will make preliminary
and final findings on critical cir-
cumstances without regard to the time
limits in paragraphs (c) and (e) of this
section.

(g) Information regarding critical cir-
cumstances. The Secretary may request
the Commissioner of Customs to com-
pile information on an expedited basis
regarding entries of the subject mer-
chandise if, at any time after the initi-
ation of an investigation, the Sec-
retary makes the findings described in
section 702(e) or section 732(e) of the
Act (whichever is applicable) regarding
the possible existence of critical cir-
cumstances.

(h) Massive imports. (1) In determining
whether imports of the subject mer-
chandise have been massive under sec-
tion 705(a)(2)(B) or section 735(a)(3)(B)
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of the Act, the Secretary normally will
examine:

(i) The volume and value of the im-
ports;

(ii) Seasonal trends; and

(iii) The share of domestic consump-
tion accounted for by the imports.

(2) In general, unless the imports dur-
ing the ‘‘relatively short period” (see
paragraph (i) of this section) have in-
creased by at least 15 percent over the
imports during an immediately pre-
ceding period of comparable duration,
the Secretary will not consider the im-
ports massive.

(i) Relatively short period. Under sec-
tion 705(a)(2)(B) or section 735(a)(3)(B)
of the Act, the Secretary normally will
consider a ‘‘relatively short period’ as
the period beginning on the date the
proceeding begins and ending at least
three months later. However, if the
Secretary finds that importers, or ex-
porters or producers, had reason to be-
lieve, at some time prior to the begin-
ning of the proceeding, that a pro-
ceeding was likely, then the Secretary
may consider a period of not less than
three months from that earlier time.

[62 FR 27379, May 19, 1997, as amended at 64
FR 48707, Sept. 8, 1999]

§351.207 Termination of investigation.

(a) Introduction. ‘‘Termination” is a
term of art that refers to the end of an
antidumping or countervailing duty
proceeding in which an order has not
vet been issued. The Act establishes a
variety of mechanisms by which an in-
vestigation may be terminated, most of
which are dealt with in this section.
For rules regarding the termination of
a suspended investigation following a
review under section 751 of the Act, see
§351.222.

(b) Withdrawal of petition; self-initiated
investigations—(1) In general. The Sec-
retary may terminate an investigation
under section 704(a)(1)(A) or section
734(a)(1)(A) (withdrawal of petition) or
under section 704(k) or section 734(k)
(self-initiated investigation) of the
Act, provided that the Secretary con-
cludes that termination is in the public
interest. If the Secretary terminates
an investigation, the Secretary will
publish in the FEDERAL REGISTER no-
tice of “Termination of Antidumping
(Countervailing Duty) Investigation,”
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together with, when appropriate, a
copy of any correspondence with the
petitioner forming the basis of the
withdrawal and the termination. (For
the treatment in a subsequent inves-
tigation of records compiled in an in-
vestigation in which the petition was
withdrawn, see section 704(a)(1)(B) or
section 734(a)(1)(B) of the Act.)

(2) Withdrawal of petition based on ac-
ceptance of quantitative restriction agree-
ments. In addition to the requirements
of paragraph (b)(1) of this section, if a
termination is based on the acceptance
of an understanding or other kind of
agreement to limit the volume of im-
ports into the United States of the sub-
ject merchandise, the Secretary will
apply the provisions of section 704(a)(2)
or section 734(a)(2) of the Act (which-
ever is applicable) regarding public in-
terest and consultations with con-
suming industries and producers and
workers.

(¢c) Lack of interest. The Secretary
may terminate an investigation based
upon lack of interest (see section
782(h)(1) of the Act). Where the Sec-
retary terminates an investigation
under this paragraph, the Secretary
will publish the notice described in
paragraph (b)(1) of this section.

(d) Negative determination. An inves-
tigation terminates automatically
upon publication in the FEDERAL REG-
ISTER of the Secretary’s negative final
determination or the Commission’s
negative preliminary or final deter-
mination.

(e) End of suspension of liquidation.
When an investigation terminates, if
the Secretary previously ordered sus-
pension of liquidation, the Secretary
will order the suspension ended on the
date of publication of the notice of ter-
mination referred to in paragraph (b) of
this section or on the date of publica-
tion of a negative determination re-
ferred to in paragraph (d) of this sec-
tion, and will instruct U.S. Customs
and Border Protection to release any
cash deposit or bond.

§351.208 Suspension of investigation.

(a) Introduction. In addition to the
imposition of duties, the Act also per-
mits the Secretary to suspend an anti-
dumping or countervailing duty inves-
tigation by accepting a suspension

§351.208

agreement (referred to in the WTO
Agreements as an ‘‘undertaking”).
Briefly, in a suspension agreement, the
exporters and producers or the foreign
government agree to modify their be-
havior so as to eliminate dumping or
subsidization or the injury caused
thereby. If the Secretary accepts a sus-
pension agreement, the Secretary will
‘“‘suspend” the investigation and there-
after will monitor compliance with the
agreement. This section contains rules
for entering into suspension agree-
ments and procedures for suspending
an investigation.

(b) In general. The Secretary may
suspend an investigation under section
704 or section 734 of the Act and this
section.

(¢c) Definition of ‘‘substantially all.”
Under section 704 and section 734 of the
Act, exporters that account for ‘‘sub-
stantially all” of the merchandise
means exporters and producers that
have accounted for not less than 85 per-
cent by value or volume of the subject
merchandise during the period for
which the Secretary is measuring
dumping or countervailable subsidiza-
tion in the investigation or such other
period that the Secretary considers
representative.

(d) Monitoring. In monitoring a sus-
pension agreement under section 704(c),
section 734(c), or section 734(1) of the
Act (agreements to eliminate injurious
effects or to restrict the volume of im-
ports), the Secretary will not be
obliged to ascertain on a continuing
basis the prices in the United States of
the subject merchandise or of domestic
like products.

(e) Exports not to increase during in-
terim period. The Secretary will not ac-
cept a suspension agreement under sec-
tion 704(b)(2) or section 734(b)(1) of the
Act (the cessation of exports) unless
the agreement ensures that the quan-
tity of the subject merchandise ex-
ported during the interim period set
forth in the agreement does not exceed
the quantity of the merchandise ex-
ported during a period of comparable
duration that the Secretary considers
representative.

(f) Procedure for suspension of inves-
tigation—(1) Submission of proposed Ssus-
pension agreement—(1) In general. As ap-
propriate, the exporters and producers
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or, in an antidumping investigation in-
volving a nonmarket economy country
or a countervailing duty investigation,
the government, must submit to the
Secretary a proposed suspension agree-
ment within:

(A) In an antidumping investigation,
15 days after the date of issuance of the
preliminary determination, or

(B) In a countervailing duty inves-
tigation, 7 days after the date of
issuance of the preliminary determina-
tion.

(i1) Postponement of final determina-
tion. Where a proposed suspension
agreement is submitted in an anti-
dumping investigation, an exporter or
producer or, in an investigation involv-
ing a nonmarket economy country, the
government, may request postpone-
ment of the final determination under
section 735(a)(2) of the Act (see
§351.210(e)). Where the final determina-
tion in a countervailing duty investiga-
tion is postponed under section
703(g)(2) or section 705(a)(1) of the Act
(see §351.210(b)(3) and §351.210(i)), the
time limits in paragraphs (£)(1)(1),
(2)1), (H)(3), and (g)(1) of this section
applicable to countervailing duty in-
vestigations will be extended to coin-
cide with the time limits in such para-
graphs applicable to antidumping in-
vestigations.

(iii) Special rule for regional industry
determination. If the Commission makes
a regional industry determination in
its final affirmative determination
under section 705(b) or section 735(b) of
the Act but not in its preliminary af-
firmative determination under section
703(a) or section 733(a) of the Act, the
exporters and producers or, in an anti-
dumping investigation involving a non-
market economy country or a counter-
vailing duty investigation, the govern-
ment, must submit to the Secretary
any proposed suspension agreement
within 15 days of the publication in the
FEDERAL REGISTER of the antidumping
or countervailing duty order.

(2) Notification and consultation. In
fulfilling the requirements of section
704 or section 734 of the Act (whichever
is applicable), the Secretary will take
the following actions:

(i) In general. The Secretary will no-
tify all parties to the proceeding of the
proposed suspension of an investigation
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and provide to the petitioner a copy of
the suspension agreement prelimi-
narily accepted by the Secretary (the
agreement must contain the proce-
dures for monitoring compliance and a
statement of the compatibility of the
agreement with the requirements of
section 704 or section 734 of the Act)
within:

(A) In an antidumping investigation,
30 days after the date of issuance of the
preliminary determination, or

(B) In a countervailing duty inves-
tigation, 15 days after the date of
issuance of the preliminary determina-
tion; or

(ii) Special rule for regional industry
determination. If the Commission makes
a regional industry determination in
its final affirmative determination
under section 705(b) or section 735(b) of
the Act but not in its preliminary af-
firmative determination under section
703(a) or section 733(a) of the Act, the
Secretary, within 15 days of the sub-
mission of a proposed suspension agree-
ment under paragraph (f)(1)(iii) of this
section, will notify all parties to the
proceeding of the proposed suspension
agreement and provide to the peti-
tioner a copy of the agreement prelimi-
narily accepted by the Secretary (such
agreement must contain the proce-
dures for monitoring compliance and a
statement of the compatibility of the
agreement with the requirements of
section 704 or section 734 of the Act);
and

(iii) Consultation. The Secretary will
consult with the petitioner concerning
the proposed suspension of the inves-
tigation.

(3) Opportunity for comment. The Sec-
retary will provide all interested par-
ties, an industrial user of the subject
merchandise or a representative con-
sumer organization, as described in
section 777(h) of the Act, and United
States government agencies an oppor-
tunity to submit written argument and
factual information concerning the
proposed suspension of the investiga-
tion within:

(i) In an antidumping investigation,
50 days after the date of issuance of the
preliminary determination,

(ii) In a countervailing duty inves-
tigation, 35 days after the date of
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issuance of the preliminary determina-
tion, or

(iii) In a regional industry case de-
scribed in paragraph (f)(1)(iii) of this
section, 35 days after the date of
issuance of an order.

(g) Acceptance of suspension agreement.
(1) The Secretary may accept an agree-
ment to suspend an investigation with-
in:

(i) In an antidumping investigation,
60 days after the date of issuance of the
preliminary determination,

(ii) In a countervailing duty inves-
tigation, 45 days after the date of
issuance of the preliminary determina-
tion, or

(iii) In a regional industry case de-
scribed in paragraph (f)(1)(iii) of this
section, 45 days after the date of
issuance of an order.

(2) If the Secretary accepts an agree-
ment to suspend an investigation, the
Secretary will take the actions de-
scribed in section 704(f), section
704(m)(3), section 734(f), or section
734(1)(3) of the Act (whichever is appli-
cable), and will publish in the FEDERAL
REGISTER notice of ‘‘Suspension of
Antidumping (Countervailing Duty) In-
vestigation,” including the text of the
agreement. If the Secretary has not al-
ready published notice of an affirma-
tive preliminary determination, the
Secretary will include that notice. In
accepting an agreement, the Secretary
may rely on factual or legal conclu-
sions the Secretary reached in or after
the affirmative preliminary determina-
tion.

(h) Continuation of investigation. (1) A
request to the Secretary under section
704(g) or section 734(g) of the Act for
the continuation of the investigation
must be made in writing. In addition,
the request must be simultaneously
filed with the Commission, and the re-
quester must so certify in submitting
the request to the Secretary.

(2) If the Secretary and the Commis-
sion make affirmative final determina-
tions in an investigation that has been
continued, the suspension agreement
will remain in effect in accordance
with the factual and legal conclusions
in the Secretary’s final determination.
If either the Secretary or the Commis-
sion makes a negative final determina-
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tion, the agreement will have no force
or effect.

(i) Merchandise imported in excess of
allowed quantity. (1) The Secretary may
instruct U.S. Customs and Border Pro-
tection not to accept entries, or with-
drawals from warehouse, for consump-
tion of subject merchandise in excess
of any quantity allowed by a suspen-
sion agreement under section 704 or
section 734 of the Act, including any
quantity allowed during the interim
period (see paragraph (e) of this sec-
tion).

(2) Imports in excess of the quantity
allowed by a suspension agreement, in-
cluding any quantity allowed during
the interim period (see paragraph (e) of
this section), may be exported or de-
stroyed under Customs Service super-
vision, except that if the agreement is
under section 704(c)(3) or section 734(1)
of the Act (restrictions on the volume
of imports), the excess merchandise,
with the approval of the Secretary,
may be held for future opening under
the agreement by placing it in a for-
eign trade zone or by entering it for
warehouse.

§351.209 Violation of
agreement.

suspension

(a) Introduction. A suspension agree-
ment remains in effect until the under-
lying investigation is terminated (see
§§351.207 and 351.222). However, if the
Secretary finds that a suspension
agreement has been violated or no
longer meets the requirements of the
Act, the Secretary may either cancel
or revise the agreement. This section
contains rules regarding cancellation
and revision of suspension agreements.

(b) Immediate determination. If the
Secretary determines that a signatory
has violated a suspension agreement,
the Secretary, without providing inter-
ested parties an opportunity to com-
ment, will:

(1) Order the suspension of liquida-
tion in accordance with section
704(i)(1)(A) or section 734(i)(1)(A) of the
Act (whichever is applicable) of all en-
tries of the subject merchandise en-
tered, or withdrawn from warehouse,
for consumption on or after the later
of:
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(i) 90 days before the date of publica-
tion of the notice of cancellation of the
agreement; or

(ii) The date of first entry, or with-
drawal from warehouse, for consump-
tion of the merchandise the sale or ex-
port of which was in violation of the
agreement;

(2) If the investigation was not com-
pleted under section 704(g) or section
734(g) of the Act, resume the investiga-
tion as if the Secretary had made an
affirmative preliminary determination
on the date of publication of the notice
of cancellation and impose provisional
measures by instructing U.S. Customs
and Border Protection to require for
each entry of the subject merchandise
suspended under paragraph (b)(1) of
this section a cash deposit or bond at
the rates determined in the affirmative
preliminary determination;

(3) If the investigation was completed
under section 704(g) or section 734(g) of
the Act, issue an antidumping order or
countervailing duty order (whichever is
applicable) and, for all entries subject
to suspension of liquidation under
paragraph (b)(1) of this section, in-
struct U.S. Customs and Border Pro-
tection to require for each entry of the
merchandise suspended under this
paragraph a cash deposit at the rates
determined in the affirmative final de-
termination;

(4) Notify all persons who are or were
parties to the proceeding, the Commis-
sion, and, if the Secretary determines
that the violation was intentional, the
Commissioner of Customs; and

(56) Publish in the FEDERAL REGISTER
notice of ‘“Antidumping (Counter-
vailing Duty) Order (Resumption of
Antidumping (Countervailing Duty) In-
vestigation); Cancellation of Suspen-
sion Agreement.”’

(c) Determination after notice and com-
ment. (1) If the Secretary has reason to
believe that a signatory has violated a
suspension agreement, or that an
agreement no longer meets the require-
ments of section 704(d)(1) or section
734(d) of the Act, but the Secretary
does not have sufficient information to
determine that a signatory has vio-
lated the agreement (see paragraph (b)
of this section), the Secretary will pub-
lish in the FEDERAL REGISTER notice of
“Invitation for Comment on Anti-
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dumping (Countervailing Duty) Sus-
pension Agreement.”

(2) After publication of the notice in-
viting comment and after consider-
ation of comments received the Sec-
retary will:

(i) Determine whether any signatory
has violated the suspension agreement;
or

(ii) Determine whether the suspen-
sion agreement no longer meets the re-
quirements of section 704(d)(1) or sec-
tion 734(d) of the Act.

(3) If the Secretary determines that a
signatory has violated the suspension
agreement, the Secretary will take ap-
propriate action as described in para-
graphs (b)(1) through (b)(5) of this sec-
tion.

(4) If the Secretary determines that a
suspension agreement no longer meets
the requirements of section 704(d)(1) or
section 734(d) of the Act, the Secretary
will:

(i) Take appropriate action as de-
scribed in paragraphs (b)(1) through
(b)(b) of this section; except that, under
paragraph (b)(1)(ii) of this section, the
Secretary will order the suspension of
liquidation of all entries of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the later of:

(A) 90 days before the date of publica-
tion of the notice of suspension of lig-
uidation; or

(B) The date of first entry, or with-
drawal from warehouse, for consump-
tion of the merchandise the sale or ex-
port of which does not meet the re-
quirements of section 704(d)(1) of the
Act;

(ii) Continue the suspension of inves-
tigation by accepting a revised suspen-
sion agreement under section 704(b) or
section 734(b) of the Act (whether or
not the Secretary accepted the original
agreement under such section) that, at
the time the Secretary accepts the re-
vised agreement, meets the applicable
requirements of section 704(d)(1) or sec-
tion 734(d) of the Act, and publish in
the FEDERAL REGISTER notice of ‘“‘Re-
vision of Agreement Suspending Anti-
dumping (Countervailing Duty) Inves-
tigation”’; or

(iii) Continue the suspension of inves-
tigation by accepting a revised suspen-
sion agreement under section 704(c),
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section 734(c), or section 734(1) of the
Act (whether or not the Secretary ac-
cepted the original agreement under
such section) that, at the time the Sec-
retary accepts the revised agreement,
meets the applicable requirements of
section 704(d)(1) or section 734(d) of the
Act, and publish in the FEDERAL REG-
ISTER notice of ‘““‘Revision of Agreement
Suspending Antidumping (Counter-
vailing Duty) Investigation.” If the
Secretary continues to suspend an in-
vestigation based on a revised agree-
ment accepted under section 704(c),
section 734(c), or section 734(1) of the
Act, the Secretary will order suspen-
sion of liquidation to begin. The sus-
pension will not end until the Commis-
sion completes any requested review of
the revised agreement under section
704(h) or section 734(h) of the Act. If
the Commission receives no request for
review within 20 days after the date of
publication of the notice of the revi-
sion, the Secretary will order the sus-
pension of liquidation ended on the 21st
day after the date of publication, and
will instruct U.S. Customs and Border
Protection to release any cash deposit
or bond. If the Commission undertakes
a review under section 704(h) or section
734(h) of the Act, the provisions of sec-
tions 704(h)(2) and (3) and sections
734(h)(2) and (3) of the Act will apply.

(5) If the Secretary decides neither to
consider the suspension agreement vio-
lated nor to revise the agreement, the
Secretary will publish in the FEDERAL
REGISTER notice of the Secretary’s de-
cision under paragraph (c)(2) of this
section, including a statement of the
factual and legal conclusions on which
the decision is based.

(d) Additional signatories. If the Sec-
retary decides that a suspension agree-
ment no longer will completely elimi-
nate the injurious effect of exports to
the United States of subject merchan-
dise under section 704(c)(1) or section
734(c)(1) of the Act, or that the signa-
tory exporters no longer account for
substantially all of the subject mer-
chandise, the Secretary may revise the
agreement to include additional signa-
tory exporters.

(e) Definition of ‘“violation.”” Under
this section, ‘‘violation’” means non-
compliance with the terms of a suspen-
sion agreement caused by an act or
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omission of a signatory, except, at the
discretion of the Secretary, an act or
omission which is inadvertent or incon-
sequential.

§351.210 Final determination.

(a) Introduction. A ‘‘final determina-
tion” in an antidumping or counter-
vailing duty investigation constitutes
a final decision by the Secretary as to
whether dumping or countervailable
subsidization is occurring. If the Sec-
retary’s final determination is affirma-
tive, in most instances the Commission
will issue a final injury determination
(except in certain countervailing duty
investigations). Also, if the Secretary’s
preliminary determination was nega-
tive but the final determination is af-
firmative, the Secretary will impose
provisional measures. If the Sec-
retary’s final determination is nega-
tive, the proceeding, including the in-
jury investigation conducted by the
Commission, terminates. This section
contains rules regarding deadlines for,
and postponement of, final determina-
tions, contents of final determinations,
and the effects of final determinations.

(b) Deadline for final determination.
The deadline for a final determination
under section 705(a)(1) or section
735(a)(1) of the Act will be:

(1) Normally, not later than 75 days
after the date of the Secretary’s pre-
liminary determination (see section
705(a)(1) or section 735(a)(1) of the Act);

(2) In an antidumping investigation,
not later than 135 days after the date of
publication of the preliminary deter-
mination if the Secretary postpones
the final determination at the request
of:

(i) The petitioner, if the preliminary
determination was negative (see sec-
tion 735(a)(2)(B) of the Act); or

(ii) Exporters or producers who ac-
count for a significant proportion of
exports of the subject merchandise, if
the preliminary determination was af-
firmative (see section 735(a)(2)(A) of the
Act);

(3) In a countervailing duty inves-
tigation, not later than 165 days after
the preliminary determination, if,
after the preliminary determination,
the Secretary decides to investigate an
upstream subsidy allegation and con-
cludes that additional time is needed
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to investigate the allegation (see sec-
tion 703(g)(2) of the Act); or

(4) In a countervailing duty inves-
tigation, the same date as the date of
the final antidumping determination,
if:

(i) In a situation where the Secretary
simultaneously initiated antidumping
and countervailing duty investigations
on the subject merchandise (from the
same or other countries), the peti-
tioner requests that the final counter-
vailing duty determination be post-
poned to the date of the final anti-
dumping determination; and

(ii) If the final countervailing duty
determination is not due on a later
date because of postponement due to
an allegation of upstream subsidies
under section 703(g) of the Act (see sec-
tion 705(a)(1) of the Act).

(c) Contents of final determination and
publication of notice. The final deter-
mination will include, if appropriate, a
final finding on critical circumstances
under section 705(a)(2) or section
735(a)(3) of the Act (whichever is appli-
cable). The Secretary will publish in
the FEDERAL REGISTER notice of ‘““Af-
firmative (Negative) Final Anti-
dumping (Countervailing Duty) Deter-
mination,” including the rates, if any.

(d) Effect of affirmative final determina-
tion. If the final determination is af-
firmative, the Secretary will take the
actions described in section 705(c)(1) or
section 735(c)(1) of the Act (whichever
is applicable). In addition, in the case
of a countervailing duty investigation
involving subject merchandise from a
country that is not a Subsidies Agree-
ment country, the Secretary will in-
struct U.S. Customs and Border Pro-
tection to require a cash deposit, as
provided in section 706(a)(3) of the Act,
for each entry of the subject merchan-
dise entered, or withdrawn from ware-
house, for consumption on or after the
date of publication of the order under
section 706(a) of the Act.

(e) Request for postponement of final
antidumping determination—(1) In gen-
eral. A request to postpone a final anti-
dumping determination under section
735(a)(2) of the Act (see paragraph (b)(2)
of this section) must be submitted in
writing within the scheduled date of
the final determination. The Secretary
may grant the request, unless the Sec-
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retary finds compelling reasons to deny
the request.

(2) Requests by exporters. In the case of
a request submitted under paragraph
(e)(1) of this section by exporters who
account for a significant proportion of
exports of subject merchandise (see sec-
tion 735(a)(2)(A) of the Act), the Sec-
retary will not grant the request unless
those exporters also submit a request
described in the last sentence of sec-
tion 733(d) of the Act (extension of pro-
visional measures from a 4-month pe-
riod to not more than 6 months).

(f) Deferral of decision concerning up-
stream subsidization to review. Notwith-
standing paragraph (b)(3) of this sec-
tion, if the petitioner so requests in
writing and the preliminary counter-
vailing duty determination was affirm-
ative, the Secretary, instead of post-
poning the final determination, may
defer a decision concerning upstream
subsidization until the conclusion of
the first administrative review of a
countervailing duty order, if any (see
section 703(g)(2)(B)(1) of the Act).

(g) Notification of postponement. If the
Secretary postpones a final determina-
tion under paragraph (b)2), (b)(3), or
(b)(4) of this section, the Secretary will
notify promptly all parties to the pro-
ceeding of the postponement, and will
publish in the FEDERAL REGISTER no-
tice of ‘‘Postponement of Final Anti-
dumping (Countervailing Duty) Deter-
mination,” stating the reasons for the
postponement.

(h) Termination of suspension of lig-
uidation in a countervailing duty inves-
tigation. If the Secretary postpones a
final countervailing duty determina-
tion, the Secretary will end any sus-
pension of liquidation ordered in the
preliminary determination not later
than 120 days after the date of publica-
tion of the preliminary determination,
and will not resume it unless and until
the Secretary publishes a counter-
vailing duty order.

(i) Postponement of final countervailing
duty determination for simultaneous in-
vestigations. A request by the petitioner
to postpone a final countervailing duty
determination to the date of the final
antidumping determination must be
submitted in writing within five days
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of the date of publication of the pre-
liminary countervailing duty deter-
mination (see section 705(a)(1) and para-
graph (b)(4) of this section).

(j) Commission access to information. If
the final determination is affirmative,
the Secretary will make available to
the Commission and to employees of
the Commission directly involved in
the proceeding the information upon
which the Secretary based the final de-
termination and that the Commission
may consider relevant to its injury de-
termination (see section 705(c)(1)(A) or
section 735(c)(1)(A) of the Act).

(k) Effect of megative final determina-
tion. An investigation terminates upon
publication in the FEDERAL REGISTER
of the Secretary’s or the Commission’s
negative final determination, and the
Secretary will take the relevant ac-
tions described in section 705(c)(2) or
section 735(c)(2) of the Act (whichever
is applicable).

§351.211 Antidumping order and coun-
tervailing duty order.

(a) Introduction. The Secretary issues
an order when both the Secretary and
the Commission (except in certain
countervailing duty investigations)
have made final affirmative determina-
tions. The issuance of an order ends the
investigative phase of a proceeding.
Generally, upon the issuance of an
order, importers no longer may post
bonds as security for antidumping or
countervailing duties, but instead must
make a cash deposit of estimated du-
ties. An order remains in effect until it
is revoked. This section contains rules
regarding the issuance of orders in gen-
eral, as well as special rules for orders
where the Commission has found a re-
gional industry to exist.

(b) In general. Not later than seven
days after receipt of notice of an af-
firmative final injury determination by
the Commission under section 705(b) or
section 735(b) of the Act, or, in a coun-
tervailing duty proceeding involving
subject merchandise from a country
not entitled to an injury test (see
§351.101(b)), simultaneously with publi-
cation of an affirmative final counter-
vailing duty determination by the Sec-
retary, the Secretary will publish in
the FEDERAL REGISTER an ‘‘Anti-
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dumping Order” or
Duty Order” that:

(1) Instructs U.S. Customs and Border
Protection to assess antidumping du-
ties or countervailing duties (which-
ever is applicable) on the subject mer-
chandise, in accordance with the Sec-
retary’s instructions at the completion
of each vreview requested under
§351.213(b) (administrative review),
§351.214(b) (new shipper review), or
§351.215(b) (expedited antidumping re-
view), or if a review is not requested, in
accordance with the Secretary’s assess-
ment instructions under §351.212(c);

(2) Instructs U.S. Customs and Border
Protection to require a cash deposit of
estimated antidumping or counter-
vailing duties at the rates included in
the Secretary’s final determination;
and

(3) Orders the suspension of liquida-
tion ended for all entries of the subject
merchandise entered, or withdrawn
from warehouse, for consumption be-
fore the date of publication of the Com-
mission’s final determination, and in-
structs U.S. Customs and Border Pro-
tection to release the cash deposit or
bond on those entries, if in its final de-
termination, the Commission found a
threat of material injury or material
retardation of the establishment of an
industry, unless the Commission in its
final determination also found that,
absent the suspension of liquidation or-
dered under section 703(d)(2) or section
733(d)(2) of the Act, it would have found
material injury (see section 706(b) or
section 736(b) of the Act).

§351.212 Assessment of antidumping
and countervailing duties; provi-
sional measures deposit cap; inter-
est on certain overpayments and
underpayments.

(a) Introduction. Unlike the systems
of some other countries, the United
States uses a ‘‘retrospective” assess-
ment system under which final liabil-
ity for antidumping and countervailing
duties is determined after merchandise
is imported. Generally, the amount of
duties to be assessed is determined in a
review of the order covering a discrete
period of time. If a review is not re-
quested, duties are assessed at the rate
established in the completed review
covering the most recent prior period
or, if no review has been completed, the

“Countervailing
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cash deposit rate applicable at the
time merchandise was entered. This
section contains rules regarding the as-
sessment of duties, the provisional
measures deposit cap, and interest on
over- or undercollections of estimated
duties.

(b) Assessment of antidumping and
countervailing duties as the result of a re-
view—(1) Antidumping Duties—(i) In gen-
eral. If the Secretary has conducted a
review of an antidumping duty order
under §351.213 (administrative review),
§351.214 (new shipper review), or
§351.215 (expedited antidumping re-
view), the Secretary normally will cal-
culate an assessment rate for each im-
porter of subject merchandise covered
by the review by dividing the dumping
margin found on the subject merchan-
dise examined by the estimated en-
tered value of such merchandise for
normal customs duty purposes on an ad
valorem basis. If the resulting assess-
ment rate is not zero or de minimis, the
Secretary will then instruct U.S. Cus-
toms and Border Protection to assess
antidumping duties by applying the as-
sessment rate to the entered value of
the merchandise.

(ii) Assessment on a per-unit basis. If
the Secretary determines that the in-
formation normally used to calculate
an ad valorem assessment rate is not
available or the use of an ad valorem
rate is otherwise not appropriate, the
Secretary may instruct U.S. Customs
and Border Protection to assess duties
on a per-unit basis.

(2) Countervailing duties. If the Sec-
retary has conducted a review of a
countervailing duty order under
§351.213 (administrative review) or
§351.214 (new shipper review), the Sec-
retary normally will instruct U.S. Cus-
toms and Border Protection to assess
countervailing duties by applying the
rates included in the final results of
the review to the entered value of the
merchandise.

(c) Automatic assessment of anti-
dumping and countervailing duties if no
review is requested. (1) If the Secretary
does not receive a timely request for an
administrative review of an order (see
paragraph (b)(1), (b)(2), or (b)(3) of
§351.213), the Secretary, without addi-
tional notice, will instruct U.S. Cus-
toms and Border Protection to:
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(i) Assess antidumping duties or
countervailing duties, as the case may
be, on the subject merchandise de-
scribed in §351.213(e) at rates equal to
the cash deposit of, or bond for, esti-
mated antidumping duties or counter-
vailing duties required on that mer-
chandise at the time of entry, or with-
drawal from warehouse, for consump-
tion; and

(ii) To continue to collect the cash
deposits previously ordered.

(2) If the Secretary receives a timely
request for an administrative review of
an order (see paragraph (b)(1), (b)(2), or
(b)(3) of §351.213), the Secretary will in-
struct U.S. Customs and Border Pro-
tection to assess antidumping duties or
countervailing duties, and to continue
to collect cash deposits, on the mer-
chandise not covered by the request in
accordance with paragraph (c)(1) of this
section.

(3) The automatic assessment provi-
sions of paragraphs (c)(1) and (c)(2) of
this section will not apply to subject
merchandise that is the subject of a
new shipper review (see §351.214) or an
expedited antidumping review (see
§351.215).

(d) Provisional measures deposit cap.
This paragraph applies to subject mer-
chandise entered, or withdrawn from
warehouse, for consumption before the
date of publication of the Commis-
sion’s notice of an affirmative final in-
jury determination or, in a counter-
vailing duty proceeding that involves
merchandise from a country that is not
entitled to an injury test, the date of
the Secretary’s notice of an affirma-
tive final countervailing duty deter-
mination. If the amount of duties that
would be assessed by applying the rates
included in the Secretary’s affirmative
preliminary or affirmative final anti-
dumping or countervailing duty deter-
mination (‘‘provisional duties’) is dif-
ferent from the amount of duties that
would be assessed by applying the as-
sessment rate under paragraphs (b)(1)
and (b)(2) of this section (‘‘final du-
ties’’), the Secretary will instruct U.S.
Customs and Border Protection to dis-
regard the difference to the extent that
the provisional duties are less than the
final duties, and to assess antidumping
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or countervailing duties at the assess-
ment rate if the provisional duties ex-
ceed the final duties.

(e) Interest on certain overpayments
and underpayments. Under section 778 of
the Act, the Secretary will instruct
U.S. Customs and Border Protection to
calculate interest for each entry on or
after the publication of the order from
the date that a cash deposit is required
to be deposited for the entry through
the date of liquidation of the entry.

(f) Special rule for regional industry
cases—(1) In general. If the Commission,
in its final injury determination, found
a regional industry under section
771(4)(C) of the Act, the Secretary may
direct that duties not be assessed on
subject merchandise of a particular ex-
porter or producer if the Secretary de-
termines that:

(i) The exporter or producer did not
export subject merchandise for sale in
the region concerned during or after
the Department’s period of investiga-
tion;

(ii) The exporter or producer has cer-
tified that it will not export subject
merchandise for sale in the region con-
cerned in the future so long as the
antidumping or countervailing duty
order is in effect; and

(iii) No subject merchandise of the
exporter or producer was entered into
the United States outside of the region
and then sold into the region during or
after the Department’s period of inves-
tigation.

(2) Procedures for obtaining an excep-
tion from the assessment of duties—(i) Re-
quest for exception. An exporter or pro-
ducer seeking an exception from the
assessment of duties under paragraph
(£)(1) of this section must request, sub-
ject to the provisions of §351.213 or
§351.214, an administrative review or a
new shipper review to determine
whether subject merchandise of the ex-
porter or producer in question should
be excepted from the assessment of du-
ties under paragraph (f)(1) of this sec-
tion. The exporter or producer making
the request may request that the re-
view be limited to a determination as
to whether the requirements of para-
graph (f)(1) of this section are satisfied.
The request for a review must be ac-
companied by:
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(A) A certification by the exporter or
producer that it did not export subject
merchandise for sale in the region con-
cerned during or after the Depart-
ment’s period of investigation, and
that it will not do so in the future so
long as the antidumping or counter-
vailing duty order is in effect; and

(B) A certification from each of the
exporter’s or producer’s U.S. importers
of the subject merchandise that no sub-
ject merchandise of that exporter or
producer was entered into the United
States outside such region and then
sold into the region during or after the
Department’s period of investigation.

(ii) Limited review. If the Secretary
initiates an administrative review or a
new shipper review based on a request
for review that includes a request for
an exception from the assessment of
duties under paragraph (f)(2)(i) of this
section, the Secretary, if requested,
may limit the review to a determina-
tion as to whether an exception from
the assessment of duties should be
granted under paragraph (f)(1) of this
section.

(3) Exception granted. If, in the final
results of the administrative review or
the new shipper review, the Secretary
determines that the requirements of
paragraph (f)(1) of this section are sat-
isfied, the Secretary will instruct U.S.
Customs and Border Protection to lig-
uidate, without regard to antidumping
or countervailing duties (whichever is
appropriate), entries of subject mer-
chandise of the exporter or producer
concerned.

(4) Ezception not granted. If, in the
final results of the administrative re-
view or the new shipper review, the
Secretary determines that the require-
ments of paragraph (f)(1) are not satis-
fied, the Secretary:

(i) Will issue assessment instructions
to U.S. Customs and Border Protection
in accordance with paragraph (b) of
this section; or

(ii) If the review was limited to a de-
termination as to whether an exception
from the assessment of duties should
be granted, the Secretary will instruct
U.S. Customs and Border Protection to
assess duties in accordance with para-
graph (f)(1) or (f)(2) of this section,
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whichever is appropriate (automatic
assessment if no review is requested).

[62 FR 27379, May 19, 1997, as amended at 89
FR 101762, Dec. 16, 2024]

§351.213 Administrative review of or-
ders and suspension agreements
under section 751(a)(1) of the Act.

(a)  Introduction. As noted in
§351.212(a), the United States has a
“retrospective’” assessment system
under which final liability for anti-
dumping and countervailing duties is
determined after merchandise is im-
ported. Although duty liability may be
determined in the context of other
types of reviews, the most frequently
used procedure for determining final
duty liability is the administrative re-
view procedure under section 751(a)(1)
of the Act. This section contains rules
regarding requests for administrative
reviews and the conduct of such re-
views.

(b) Request for administrative review.
(1) BEach year during the anniversary
month of the publication of an anti-
dumping or countervailing duty order,
a domestic interested party or an in-
terested party described in section
771(9)(B) of the Act (foreign govern-
ment) may request in writing that the
Secretary conduct an administrative
review under section 751(a)(1) of the
Act of specified individual exporters or
producers covered by an order (except
for a countervailing duty order in
which the investigation or prior admin-
istrative review was conducted on an
aggregate basis), if the requesting per-
son states why the person desires the
Secretary to review those particular
exporters or producers.

(2) During the same month, an ex-
porter or producer covered by an order
(except for a countervailing duty order
in which the investigation or prior ad-
ministrative review was conducted on
an aggregate basis) may request in
writing that the Secretary conduct an
administrative review of only that per-
son.

(3) During the same month, an im-
porter of the merchandise may request
in writing that the Secretary conduct
an administrative review of only an ex-
porter or producer (except for a coun-
tervailing duty order in which the in-
vestigation or prior administrative re-
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view was conducted on an aggregate
basis) of the subject merchandise im-
ported by that importer.

(4) Each year during the anniversary
month of the publication of a suspen-
sion of investigation, an interested
party may request in writing that the
Secretary conduct an administrative
review of all producers or exporters
covered by an agreement on which the
suspension of investigation was based.

(c) Deferral of administrative review—
(1) In general. The Secretary may defer
the initiation of an administrative re-
view, in whole or in part, for one year
if:

(i) The request for administrative re-
view is accompanied by a request that
the Secretary defer the review, in
whole or in part; and

(ii) None of the following persons ob-
jects to the deferral: the exporter or
producer for which deferral is re-
quested, an importer of subject mer-
chandise of that exporter or producer,
a domestic interested party and, in a
countervailing duty proceeding, the
foreign government.

(2) Timeliness of objection to deferral.
An objection to a deferral of the initi-
ation of administrative review under
paragraph (¢)(1)(ii) of this section must
be submitted within 15 days after the
end of the anniversary month in which
the administrative review is requested.

(38) Procedures and deadlines. If the
Secretary defers the initiation of an
administrative review, the Secretary
will publish notice of the deferral in
the FEDERAL REGISTER. The Secretary
will initiate the administrative review
in the month immediately following
the next anniversary month, and the
deadline for issuing preliminary results
of review (see paragraph (h)(1) of this
section) and submitting factual infor-
mation (see §351.302(b)(2)) will run from
the last day of the next anniversary
month.

(d) Rescission of administrative review—
(1) Withdrawal of request for review. The
Secretary will rescind an administra-
tive review under this section, in whole
or in part, if a party that requested a
review withdraws the request within 90
days of the date of publication of no-
tice of initiation of the requested re-
view. The Secretary may extend this
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time limit if the Secretary decides that
it is reasonable to do so.

(2) Self-initiated review. The Secretary
may rescind an administrative review
that was self-initiated by the Sec-
retary.

(3) No shipments. The Secretary may
rescind an administrative review, in
whole or only with respect to a par-
ticular exporter or producer, if the Sec-
retary concludes that, during the pe-
riod covered by the review, there were
no entries, exports, or sales of the sub-
ject merchandise, as the case may be.

(4) Notice of rescission. If the Sec-
retary rescinds an administrative re-
view (in whole or in part), the Sec-
retary will publish in the FEDERAL
REGISTER notice of ‘“‘Rescission of Anti-
dumping (Countervailing Duty) Admin-
istrative Review’ or, if appropriate,
“Partial Rescission of Antidumping
(Countervailing Duty) Administrative
Review.”

(e) Period of review—(1) Antidumping
proceedings. (i) Except as provided in
paragraph (e)(1)(ii) of this section, an
administrative review under this sec-
tion normally will cover, as appro-
priate, entries, exports, or sales of the
subject merchandise during the 12
months immediately preceding the
most recent anniversary month.

(ii) For requests received during the
first anniversary month after publica-
tion of an order or suspension of inves-
tigation, an administrative review
under this section will cover, as appro-
priate, entries, exports, or sales during
the period from the date of suspension
of liquidation under this part or sus-
pension of investigation to the end of
the month immediately preceding the
first anniversary month.

(2) Countervailing duty proceedings. (i)
Except as provided in paragraph
(e)(2)(ii) of this section, an administra-
tive review under this section normally
will cover entries or exports of the sub-
ject merchandise during the most re-
cently completed calendar year. If the
review is conducted on an aggregate
basis, the Secretary normally will
cover entries or exports of the subject
merchandise during the most recently
completed fiscal year for the govern-
ment in question.

(ii) For requests received during the
first anniversary month after publica-
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tion of an order or suspension of inves-
tigation, an administrative review
under this section will cover entries or
exports, as appropriate, during the pe-
riod from the date of suspension of liq-
uidation under this part or suspension
of investigation to the end of the most
recently completed calendar or fiscal
year as described in paragraph (e)(2)(i)
of this section.

(f) Limiting exporters or producers ex-
amined and voluntary respondents. Once
the Secretary has initiated an anti-
dumping or countervailing duty admin-
istrative review, the Secretary may de-
termine that it is not practicable to ex-
amine each known exporter or pro-
ducer. In accordance with §351.109(c),
the Secretary may select a limited
number of exporters or producers to ex-
amine. Furthermore, in accordance
with section 782(a) of the Act and
§351.109(h), the Secretary may deter-
mine to examine voluntary respond-
ents.

(g) Procedures. The Secretary will
conduct an administrative review
under this section in accordance with
§351.221.

(h) Time limits—(1) In general. The
Secretary will issue preliminary re-
sults of review (see §351.221(b)(4)) with-
in 245 days after the last day of the an-
niversary month of the order or sus-
pension agreement for which the ad-
ministrative review was requested, and
final results of review (see
§351.221(b)(5)) within 120 days after the
date on which notice of the prelimi-
nary results was published in the FED-
ERAL REGISTER.

(2) Ezxception. If the Secretary deter-
mines that it is not practicable to com-
plete the review within the time speci-
fied in paragraph (h)(1) of this section,
the Secretary may extend the 245-day
period to 365 days and may extend the
120-day period to 180 days. If the Sec-
retary does not extend the time for
issuing preliminary results, the Sec-
retary may extend the time for issuing
final results from 120 days to 300 days.

(i) Possible cancellation or revision of
suspension agreement. If during an ad-
ministrative review the Secretary de-
termines or has reason to believe that
a signatory has violated a suspension
agreement or that the agreement no

265



§351.213

longer meets the requirements of sec-
tion 704 or section 734 of the Act
(whichever is applicable), the Sec-
retary will take appropriate action
under section 704(i) or section 734(i) of
the Act and §351.209. The Secretary
may suspend the time limit in para-
graph (h) of this section while taking
action under §351.209.

(j) Absorption of antidumping duties.
(1) During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the publica-
tion of an antidumping order under
§351.211, or a determination under
§351.218(d) (sunset review), the Sec-
retary, if requested by a domestic in-
terested party within 30 days of the
date of publication of the notice of ini-
tiation of the review, will determine
whether antidumping duties have been
absorbed by an exporter or producer
subject to the review if the subject
merchandise is sold in the TUnited
States through an importer that is af-
filiated with such exporter or producer.
The request must include the name(s)
of the exporter or producer for which
the inquiry is requested.

(2) For transition orders defined in
section 751(c)(6) of the Act, the Sec-
retary will apply paragraph (j)(1) of
this section to any administrative re-
view initiated in 1996 or 1998.

(3) In determining under paragraph
(G)A1) of this section whether anti-
dumping duties have been absorbed,
the Secretary will examine the anti-
dumping duties calculated in the ad-
ministrative review in which the ab-
sorption inquiry is requested.

(4) The Secretary will notify the
Commission of the Secretary’s deter-
mination if:

(i) In the case of an administrative
review other than one to which para-
graph (j)(2) of this section applies, the
administrative review covers all or
part of a time period falling between
the third and fourth anniversary
month of an order; or

(ii) In the case of an administrative
review to which paragraph (j)(2) of this
section applies, the Secretary initiated
the administrative review in 1998.

(k) Administrative reviews of counter-
vailing duty orders conducted on an ag-
gregate basis—(1) Request for zero rate.
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Where the Secretary conducts an ad-
ministrative review of a countervailing
duty on an aggregate basis under sec-
tion 777A(e)(2)(B) of the Act, the Sec-
retary will consider and review re-
quests for individual assessment and
cash deposit rates of zero to the extent
practicable. An exporter or producer
that desires a zero rate must submit:

(i) A certification by the exporter or
producer that it received zero or de
minimis net countervailable subsidies
during the period of review;

(ii) If the exporter or producer re-
ceived a countervailable subsidy, cal-
culations demonstrating that the
amount of net countervailable sub-
sidies received was de minimis during
the period of review;

(iii) If the exporter is not the pro-
ducer of the subject merchandise, cer-
tifications from the suppliers and pro-
ducers of the subject merchandise that
those persons received zero or de mini-
mis net countervailable subsidies dur-
ing the period of the review; and

(iv) A certification from the govern-
ment of the affected country that the
government did not provide the ex-
porter (or the exporter’s supplier) or
producer with more than de minimis net
countervailable subsidies during the
period of review.

(2) Application of country-wide subsidy
rate. With the exception of assessment
and cash deposit rates of zero deter-
mined under paragraph (k)(1) of this
section, if, in the final results of an ad-
ministrative review under this section
of a countervailing duty order, the Sec-
retary calculates a single country-wide
subsidy rate under section 7T77A(e)(2)(B)
of the Act, that rate will supersede, for
cash deposit purposes, all rates pre-
viously determined in the counter-
vailing duty proceeding in question.

(1) Exception from assessment in re-
gional industry cases. For procedures re-
lating to a request for the exception
from the assessment of antidumping or
countervailing duties in a regional in-
dustry case, see §351.212(f).

[62 FR 27379, May 19, 1997, as amended at 89
FR 101762, Dec. 16, 2024]
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§351.214 New shipper reviews under
section 751(a)(2)(B) of the Act; expe-
dited reviews in countervailing
duty proceedings.

(a) Introduction. Section 751(a)(2)(B)
of the Act provides a procedure by
which so-called ‘‘new shippers’ can ob-
tain their own individual dumping
margin or countervailable subsidy rate
on an expedited basis. In general, a new
shipper is an exporter or producer that
did not export, and is not affiliated
with an exporter or producer that did
export, to the United States during the
period of investigation. Furthermore,
section 751(a)(2)(B)(iv) requires that
the Secretary make a determination of
whether the sales under review are
bona fide. This section contains rules
regarding requests for new shipper re-
views and procedures for conducting
such reviews, as well as requirements
for determining whether sales are bona
fide under section 751(a)(2)(B)(iv) of the
Act. In addition, this section contains
rules regarding requests for expedited
reviews by non-investigated exporters
in certain countervailing duty pro-
ceedings and procedures for conducting
such reviews.

(b) Request for new shipper review—i(1)
Requirement of sale or export. Subject to
the requirements of section 751(a)(2)(B)
of the Act and this section, an exporter
or producer may request a new shipper
review if it has exported, or sold for ex-
port, subject merchandise to the
United States and can demonstrate the
existence of a bona fide sale.

(2) Contents of request. A request for a
new shipper review must contain the
following:

(i) If the person requesting the review
is both the exporter and producer of
the merchandise, a certification that
the person requesting the review did
not export subject merchandise to the
United States (or, in the case of a re-
gional industry, did not export the sub-
ject merchandise for sale in the region
concerned) during the period of inves-
tigation;

(ii) If the person requesting the re-
view is the exporter, but not the pro-
ducer, of the subject merchandise:

(A) The -certification described in
paragraph (b)(2)(i) of this section; and

(B) A certification from the person
that produced or supplied the subject
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merchandise to the person requesting
the review that that producer or sup-
plier did not export the subject mer-
chandise to the United States (or, in
the case of a regional industry, did not
export the subject merchandise for sale
in the region concerned) during the pe-
riod of investigation;

(iii)(A) A certification that, since the
investigation was initiated, such ex-
porter or producer has never been af-
filiated with any exporter or producer
who exported the subject merchandise
to the United States (or in the case of
a regional industry, who exported the
subject merchandise for sale in the re-
gion concerned) during the period of in-
vestigation, including those not indi-
vidually examined during the inves-
tigation; and

(B) In an antidumping proceeding in-
volving imports from a nonmarket
economy country, a certification that
the export activities of such exporter
or producer are not controlled by the
central government;

(iv) Certain information regarding
the unaffiliated customer:

(A) A certification from the exporter
or producer that it will provide, to the
fullest extent possible, necessary infor-
mation related to the unaffiliated cus-
tomer in the United States during the
new shipper review; and

(B) A certification by the unaffiliated
customer of its willingness to partici-
pate in the new shipper review and pro-
vide information relevant to the new
shipper review, if such information is
requested by the Secretary, or an ex-
planation by the producer/exporter of
why such certification from the unaf-
filiated customer cannot be provided.

(v) Documentation establishing:

(A) The date on which subject mer-
chandise of the exporter or producer
making the request was first entered,
or withdrawn from warehouse, for con-
sumption, or, if the exporter or pro-
ducer cannot establish the date of first
entry, the date on which the exporter
or producer first shipped the subject
merchandise for export to the United
States;

(B) The volume of that shipment and
any subsequent shipments, including
whether such shipments were made in
commercial quantities;
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(C) The date of the first sale, and any
subsequent sales, to an unaffiliated
customer in the United States;

(D) The circumstances surrounding
such sale(s), including but not limited
to:

(1) The price of such sales;

(2) Any expenses arising from such
sales;

(3) Whether the subject merchandise
involved in such sales was resold in the
United States at a profit;

(4) Whether such sales were made on
an arms-length basis; and

(E) Additional documentation re-
garding the business activities of the
producer or exporter, including but not
limited to:

(I) The producer or exporter’s offers
to sell merchandise in the United
States;

(2) An identification of the complete
circumstance surrounding the producer
or exporter’s sales to the TUnited
States, as well as any home market or
third country sales;

(3) In the case of a non-producing ex-
porter, an explanation of the exporter’s
relationship with its producer/supplier;
and

(4) An identification of the producer’s
or exporter’s relationship to the first
unaffiliated U.S. purchaser;

(vi) In the case of a review of a coun-
tervailing duty order, a certification
that the exporter or producer has in-
formed the government of the export-
ing country that the government will
be required to provide a full response
to the Department’s questionnaire.

(c) Deadline for requesting review. An
exporter or producer may request a
new shipper review within one year of
the date referred to in paragraph
(b)(2)(V)(A) of this section.

(d) Initiation of new shipper review—i(1)
In general. If the requirements for a re-
quest for new shipper review under
paragraph (b) of this section are satis-
fied, the Secretary will initiate a new
shipper review under this section in the
calendar month immediately following
the anniversary month or the semi-
annual anniversary month if the re-
quest for the review is made during the
6-month period ending with the end of
the anniversary month or the semi-
annual anniversary month (whichever
is applicable).
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(2) Semiannual anniversary month. The
semiannual anniversary month is the
calendar month that is 6 months after
the anniversary month.

(3) Example. An order is published in
January. The anniversary month would
be January, and the semiannual anni-
versary month would be July. If the
Secretary received a request for a new
shipper review at any time during the
period February-July, the Secretary
would initiate a new shipper review in
August. If the Secretary received a re-
quest for a new shipper review at any
time during the period August-Janu-
ary, the Secretary would initiate a new
shipper review in February.

(4) Exception. If the Secretary deter-
mines that the requirements for a re-
quest for new shipper review under
paragraph (b) of this section have not
been satisfied, the Secretary will reject
the request and provide a written ex-
planation of the reasons for the rejec-
tion.

(e) Suspension of liquidation. When the
Secretary initiates a new shipper re-
view under this section, the Secretary
will direct U.S. Customs and Border
Protection to suspend or continue to
suspend liquidation of any unliquidated
entries of the subject merchandise
from the relevant exporter or producer
at the applicable cash deposit rate.

(f) Rescission of new shipper review—(1)
Withdrawal of request for review. The
Secretary may rescind a new shipper
review under this section, in whole or
in part, if a producer or exporter that
requested a review withdraws its re-
quest not later than 60 days after the
date of publication of notice of initi-
ation of the requested review.

(2) Absence of entry and sale to an un-
affiliated customer. The Secretary may
rescind a new shipper review, in whole
or in part, if the Secretary concludes
that:

(i) As of the end of the normal period
of review referred to in paragraph (g) of
this section, there has not been an
entry and sale to an unaffiliated cus-
tomer in the United States of subject
merchandise; and

(ii) An expansion of the normal pe-
riod of review to include an entry and
sale to an unaffiliated customer in the
United States of subject merchandise

268



International Trade Admin., Comm.

would be likely to prevent the comple-
tion of the review within the time lim-
its set forth in paragraph (i) of this sec-
tion;

(3) Absence of bona fide sale to an unaf-
filiated customer. The Secretary may re-
scind a new shipper review, in whole or
in part, if the Secretary concludes
that:

(i) Information that the Secretary
considers necessary to conduct a bona
fide sale analysis is not on the record;
or

(ii) The producer or exporter seeking
a new shipper review has failed to dem-
onstrate to the satisfaction of the Sec-
retary the existence of a bona fide sale
to an unaffiliated customer.

(4) Notice of rescission. If the Sec-
retary rescinds a new shipper review
(in whole or in part), the Secretary will
publish in the FEDERAL REGISTER no-
tice of ‘‘Rescission of Antidumping
(Countervailing Duty) New Shipper Re-
view” or, if appropriate, ‘‘Partial Re-
scission of Antidumping (Counter-
vailing Duty) New Shipper Review.”

(g) Period of review—(1) Antidumping
proceeding—(i) In general. Except as
provided in paragraph (g)(1)(ii) of this
section, in an antidumping proceeding,
a new shipper review under this section
normally will cover, as appropriate, en-
tries, exports, or sales during the fol-
lowing time periods:

(A) If the new shipper review was ini-
tiated in the month immediately fol-
lowing the anniversary month, the
twelve-month period immediately pre-
ceding the anniversary month; or

(B) If the new shipper review was ini-
tiated in the month immediately fol-
lowing the semiannual anniversary
month, the period of review will be the
six-month period immediately pre-
ceding the semiannual anniversary
month.

(i1) Ezxceptions. (A) If the Secretary
initiates a new shipper review under
this section in the month immediately
following the first anniversary month,
the review normally will cover, as ap-
propriate, entries, exports, or sales
during the period from the date of sus-
pension of liquidation under this part
to the end of the month immediately
preceding the first anniversary month.

(B) If the Secretary initiates a new
shipper review under this section in the
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month immediately following the first
semiannual anniversary month, the re-
view normally will cover, as appro-
priate, entries, exports, or sales during
the period from the date of suspension
of liquidation under this part to the
end of the month immediately pre-
ceding the first semiannual anniver-
sary month.

(2) Countervailing duty proceeding. In a
countervailing duty proceeding, the pe-
riod of review for a new shipper review
under this section will be the same pe-
riod as that specified in §351.213(e)(2)
for an administrative review.

(h) Procedures. The Secretary will
conduct a new shipper review under
this section in accordance with
§3561.221.

(i) Time limits—(1) In general. Unless
the time limit is waived under para-
graph (j)(3) of this section, the Sec-
retary will issue preliminary results of
review (see §351.221(b)(4)) within 180
days after the date on which the new
shipper review was initiated, and final
results of review (see §351.221(b)(5))
within 90 days after the date on which
the preliminary results were issued.

(2) Ezxception. If the Secretary con-
cludes that a new shipper review is ex-
traordinarily complicated, the Sec-
retary may extend the 180-day period
to 300 days, and may extend the 90-day
period to 150 days.

(3j) Multiple reviews. Notwithstanding
any other provision of this subpart, if a
review (or a request for a review) under
§351.213 (administrative review),
§351.214 (new shipper review), §351.215
(expedited antidumping review), or
§351.216 (changed circumstances re-
view) covers merchandise of an ex-
porter or producer subject to a review
(or to a request for a review) under this
section, the Secretary may, after con-
sulting with the exporter or producer:

(1) Rescind, in whole or in part, a re-
view in progress under this subpart;

(2) Decline to initiate, in whole or in
part, a review under this subpart; or

(3) Where the requesting producer or
exporter agrees in writing to waive the
time limits of paragraph (i) of this sec-
tion, conduct concurrent reviews, in
which case all other provisions of this
section will continue to apply with re-
spect to the exporter or producer.
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(k) Determinations based on bona fide
sales. In determining whether the U.S.
sales of an exporter or producer made
during the period covered by the review
are bona fide, the Secretary shall con-
sider the factors identified at section
751(a)(2)(B)(iv) of the Act. In accord-
ance with section 751(a)(2)(B)(iv)(VII)
of the Act, the Secretary shall consider
the following factors:

(1) Whether the producer, exporter,
or customer was established for pur-
poses of the sale(s) in question after
the imposition of the relevant anti-
dumping or countervailing duty order;

(2) Whether the producer, exporter,
or customer has lines of business unre-
lated to the subject merchandise;

(3) The quantity of sales; and

(4) Any other factor that the Sec-
retary determines to be relevant with
respect to the future selling behavior
of the producer or exporter, including
any other indicia that the sale was not
commercially viable.

(1) Expedited reviews in countervailing
duty proceedings for moninvestigated ex-
porters—(1) Request for review. If, in a
countervailing duty investigation, the
Secretary limited the number of ex-
porters or producers to be individually
examined under section 777A(e)(2)(A) of
the Act, an exporter that the Secretary
did not select for individual examina-
tion or that the Secretary did not ac-
cept as a voluntary respondent (see
§351.109(h)) may request a review under
this paragraph (1). An exporter must
submit a request for review within 30
days of the date of publication in the
FEDERAL REGISTER of the counter-
vailing duty order. A request must be
accompanied by a certification that:

(i) The requester exported the subject
merchandise to the United States dur-
ing the period of investigation;

(ii) The requester is not affiliated
with an exporter or producer that the
Secretary individually examined in the
investigation; and

(iii) The requester has informed the
government of the exporting country
that the government will be required
to provide a full response to the De-
partment’s questionnaire.

(2) Initiation of review—(@i) In general.
The Secretary will initiate a review in
the month following the month in

19 CFR Ch. Il (4-1-25 Edition)

which a request for review is due under
paragraph (1)(1) of this section.

(ii) Example. The Secretary publishes
a countervailing duty order on January
15. An exporter would have to submit a
request for a review by February 14.
The Secretary would initiate a review
in March.

(38) Conduct of review. The Secretary
will conduct a review under this para-
graph (1) in accordance with the provi-
sions of this section applicable to new
shipper reviews, subject to the fol-
lowing exceptions:

(i) The period of review will be the
period of investigation used by the Sec-
retary in the investigation that re-
sulted in the publication of the coun-
tervailing duty order (see
§351.204(b)(2));

(ii) The final results of a review
under this paragraph (1) will not be the
basis for the assessment of counter-
vailing duties; and

(iii) The Secretary may exclude from
the countervailing duty order in ques-
tion any exporter for which the Sec-
retary determines an individual net
countervailable subsidy rate of zero or
de minimis (see §351.107(c)(3)(ii)), pro-
vided that the Secretary has verified
the information on which the exclusion
is based.

(m) Exception from assessment in re-
gional industry cases. For procedures re-
lating to a request for the exception
from the assessment of antidumping or
countervailing duties in a regional in-
dustry case, see §351.212(f).

[86 FR 52371, Sept. 20, 2021, as amended at 89
FR 101762, Dec. 16, 2024]

§351.215 Expedited antidumping re-
view and security in lieu of esti-
mated duty under section 736(c) of
the Act.

(a) Introduction. Exporters and pro-
ducers individually examined in an in-
vestigation normally cannot obtain a
review of entries until an administra-
tive review is requested. In addition,
when an antidumping order is pub-
lished, importers normally must begin
to make a cash deposit of estimated
antidumping duties upon the entry of
subject merchandise. Section 736(c),
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however, establishes a special proce-
dure under which exporters or pro-
ducers may request an expedited re-
view, and bonds, rather than cash de-
posits, may continue to be posted for a
limited period of time if several cri-
teria are satisfied. This section con-
tains rules regarding requests for expe-
dited antidumping reviews and the pro-
cedures applicable to such reviews.

(b) In general. If the Secretary deter-
mines that the criteria of section
736(c)(1) of the Act are satisfied, the
Secretary:

(1) May permit, for not more than 90
days after the date of publication of an
antidumping order, the posting of a
bond or other security instead of the
deposit of estimated antidumping du-
ties required under section 736(a)(3) of
the Act; and

(2) Will initiate an expedited anti-
dumping review. Before making such a
determination, the Secretary will
make business proprietary information
available, and will provide interested
parties with an opportunity to file
written comments, in accordance with
section 736(c)(4) of the Act.

(c) Procedures. The Secretary will
conduct an expedited antidumping re-
view under this section in accordance
with §351.221.

§351.216 Changed circumstances re-
view under section 751(b) of the
Act.

(a) Introduction. Section 751(b) of the
Act provides for what is known as a
‘“‘changed circumstances’ review. This
section contains rules regarding re-
quests for changed circumstances re-
views and procedures for conducting
such reviews.

(b) Requests for changed circumstances
review. At any time, an interested
party may request a changed cir-
cumstances review, under section 751(b)
of the Act, of an order or a suspended
investigation. Within 45 days after the
date on which a request is filed, the
Secretary will determine whether to
initiate a changed circumstances re-
view.

(c) Limitation on changed  cir-
cumstances review. Unless the Secretary
finds that good cause exists, the Sec-
retary will not review a final deter-
mination in an investigation (see sec-
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tion 705(a) or section 735(a) of the Act)
or a suspended investigation (see sec-
tion 704 or section 734 of the Act) less
than 24 months after the date of publi-
cation of notice of the final determina-
tion or the suspension of the investiga-
tion.

(d) Procedures. If the Secretary de-
cides that changed circumstances suffi-
cient to warrant a review exist, the
Secretary will conduct a changed cir-
cumstances review in accordance with

§351.221.
(e) Time limits. The Secretary will
issue final results of review (see

§351.221(b)(5)) within 270 days after the
date on which the changed cir-
cumstances review is initiated, or
within 45 days if all parties to the pro-
ceeding agree to the outcome of the re-
view.

§351.217 Reviews to implement results
of subsidies enforcement pro-
ceeding under section 751(g) of the
Act.

(a) Introduction. Section 751(g) pro-
vides a mechanism for incorporating
into an ongoing countervailing duty
proceeding the results of certain sub-
sidy-related disputes under the WTO
Subsidies Agreement. Where the
United States, in the WTO, has suc-
cessfully challenged the ‘‘nonaction-
able” (e.g., noncountervailable) status
of a foreign subsidy, or where the
United States has successfully chal-
lenged a prohibited or actionable sub-
sidy, the Secretary may conduct a re-
view to determine the effect, if any, of
the successful outcome on an existing
countervailing duty order or suspended
investigation. This section contains
rules regarding the initiation and con-
duct of reviews under section 751(g).

(b) Violations of Article 8 of the Sub-
sidies Agreement. If:

(1) The Secretary receives notice
from the Trade Representative of a vio-
lation of Article 8 of the Subsidies
Agreement;

(2) The Secretary has reason to be-
lieve that merchandise subject to an
existing countervailing duty order or
suspended investigation is benefiting
from the subsidy or subsidy program
found to have been in violation of Arti-
cle 8; and
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(3) No administrative review is in
progress, the Secretary will initiate an
Article 8 violation review of the order
or suspended investigation to deter-
mine whether the subject merchandise
benefits from the subsidy or subsidy
program found to have been in viola-
tion of Article 8 of the Subsidies Agree-
ment.

(c) Withdrawal of subsidy or imposition
of countermeasures. If the Trade Rep-
resentative notifies the Secretary that,
under Article 4 or Article 7 of the Sub-
sidies Agreement:

(1)A)(A) The United States has im-
posed countermeasures; and

(B) Such countermeasures are based
on the effects in the United States of
imports of merchandise that is the sub-
ject of a countervailing duty order; or

(ii) A WTO member country has with-
drawn a countervailable subsidy pro-
vided with respect to merchandise sub-
ject to a countervailing duty order,
then

(2) The Secretary will initiate an Ar-
ticle 4/Article 7 review of the order to
determine if the amount of estimated
duty to be deposited should be adjusted
or the order should be revoked.

(d) Procedures. The Secretary will
conduct an Article 8 violation review
or an Article 4/Article 7 review under
this section in accordance with
§351.221.

(e) Expedited reviews. The Secretary
will conduct reviews under this section
on an expedited basis.

§351.218 Sunset reviews under section
751(c) of the Act.

(a) Introduction. The URAA added a
new procedure, commonly referred to
as ‘‘sunset reviews,” in section 751(c) of
the Act. In general, no later than once
every five years, the Secretary must
determine whether dumping or
countervailable subsidies would be
likely to continue or resume if an order
were revoked or a suspended investiga-
tion were terminated. The Commission
must conduct a similar review to deter-
mine whether injury would be likely to
continue or resume in the absence of
an order or suspended investigation. If
the determinations under section 751(c)
of both the Secretary and the Commis-
sion are affirmative, the order (or sus-
pended investigation) remains in place.
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If either determination is negative, the
order will be revoked (or the suspended
investigation will be terminated). This
section contains rules regarding the
procedures for sunset reviews.

(b) In general. The Secretary will con-
duct a sunset review, under section
751(c) of the Act, of each antidumping
and countervailing duty order and sus-
pended investigation, and, under sec-
tion 752(b) or section 752(c) (whichever
is applicable), will determine whether
revocation of an antidumping or coun-
tervailing duty order or termination of
a suspended investigation would be
likely to lead to continuation or recur-
rence of dumping or a countervailable
subsidy.

(c) Notice of initiation of review; early
initiation—(1) Initial sunset review. No
later than 30 days before the fifth anni-
versary date of an order or suspension
of an investigation (see section 751(c)(1)
of the Act), the Secretary will publish
a notice of initiation of a sunset review
(see section 751(c)(2) of the Act).

(2) Subsequent sunset reviews. In the
case of an order or suspended investiga-
tion that is continued following a sun-
set review initiated under paragraph
(c)(1) of this section, no later than 30
days before the fifth anniversary of the
date of the last determination by the
Commission to continue the order or
suspended investigation, the Secretary
will publish a notice of initiation of a
sunset review (see section 751(c)(2) of
the Act).

(3) Early initiation. The Secretary
may publish a notice of initiation at an
earlier date than the dates described in
paragraph (c¢c) (1) and (2) of this section
if a domestic interested party dem-
onstrates to the Secretary’s satisfac-
tion that an early initiation would pro-
mote administrative efficiency. How-
ever, if the Secretary determines that
the domestic interested party that re-
quested early initiation is a related
party or an importer under section
771(4)(B) of the Act and §351.203(e)(4),
the Secretary may decline the request
for early initiation.

(4) Transition orders. The Secretary
will initiate sunset reviews of transi-
tion orders, as defined in section
751(c)(6)(C) of the Act, in accordance
with section 751(c)(6) of the Act.
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(d) Participation in sunset review—(1)
Domestic interested party notification of
intent to participate—(i) Filing of nmotice
of intent to participate. Where a domes-
tic interested party intends to partici-
pate in a sunset review, the interested
party must, not later than 15 days after
the date of publication in the FEDERAL
REGISTER of the notice of initiation,
file a notice of intent to participate in
a sunset review with the Secretary.

(ii) Contents of notice of intent to par-
ticipate. Every notice of intent to par-
ticipate in a sunset review must in-
clude a statement expressing the do-
mestic interested party’s intent to par-
ticipate in the sunset review and the
following information:

(A) The name, address, and phone
number of the domestic interested
party (and its members, if applicable)
that intends to participate in the sun-
set review and the statutory basis
(under section 771(9) of the Act) for in-
terested party status;

(B) A statement indicating whether
the domestic producer:

(1) Is related to a foreign producer or
to a foreign exporter under section
771(4)(B) of the Act; or

(2) Is an importer of the subject mer-
chandise or is related to such an im-
porter under section 771(4)(B) of the
Act;

(C) The name, address, and phone
number of legal counsel or other rep-
resentative, if any;

(D) The subject merchandise and
country subject to the sunset review;
and

(E) The citation and date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation.

(iii) Failure of domestic interested party
to file notice of intent to participate in the
sunset review. (A) A domestic interested
party that does not file a notice of In-
tent to participate in the sunset review
will be considered not willing to par-
ticipate in the review and the Sec-
retary will not accept or consider any
unsolicited submissions from that
party during the course of the review.

(B) If no domestic interested party
files a notice of intent to participate in
the sunset review, the Secretary will:

(I) Conclude that no domestic inter-
ested party has responded to the notice
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of initiation under section 751(c)(3)(A)
of the Act;

(2) Notify the International Trade
Commission in writing as such nor-
mally not later than 20 days after the
date of publication in the FEDERAL
REGISTER of the notice of initiation;
and

(3) Not later than 90 days after the
date of publication in the FEDERAL
REGISTER of the Notice of Initiation,
issue a final determination revoking
the order or terminating the suspended
investigation (see §§351.221(c)(5)(ii) and
351.222(1)).

(2) Waiver of response by a respondent
interested party to a notice of initiation—
(i) Filing of statement of waiver. A re-
spondent interested party may waive
participation in a sunset review before
the Department under section 751(c)(4)
of the Act by filing a statement of
waiver with the Department, not later
than 30 days after the date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation. If a respondent in-
terested party waives participation in
a sunset review before the Department,
the Secretary will not accept or con-
sider any unsolicited submissions from
that party during the course of the re-
view. Waiving participation in a sunset
review before the Department will not
affect a party’s opportunity to partici-
pate in the sunset review conducted by
the International Trade Commission.

(ii) Contents of statement of waiver.
Every statement of waiver must in-
clude a statement indicating that the
respondent interested party waives
participation in the sunset review be-
fore the Department; a statement that
the respondent interested party is like-
ly to dump or benefit from a
countervailable subsidy (as the case
may be) if the order is revoked or the
investigation is terminated; in the case
of a foreign government in a CVD sun-
set review, a statement that the gov-
ernment is likely to provide a
countervailable subsidy if the order is
revoked or the investigation is termi-
nated; and the following information:

(A) The name, address, and phone
number of the respondent interested
party waiving participation in the sun-
set review before the Department;
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(B) The name, address, and phone
number of legal counsel or other rep-
resentative, if any;

(C) The subject merchandise and
country subject to the sunset review;
and

(D) The citation and date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation.

(iii) [Reserved]

(iv) Waiver of participation by a foreign
government in a CVD sunset review.
Where a foreign government waives
participation in a CVD sunset review
under paragraph (d)(2)(i) or (d)(2)(iii) of
this section, the Secretary will:

(A) Conclude that respondent inter-
ested parties have provided inadequate
response to the notice of initiation
under section 751(c)(3)(B) of the Act;

(B) Notify the International Trade
Commission and conduct an expedited
sunset review and issue final results of
review in accordance with paragraph
(e)(1)(ii)(C) of this section; and

(C) Base the final results of review on
the facts available in accordance with
351.308(f).

(3) Substantive response to a notice of
initiation—({) Time limit for substantive
response to a notice of initiation. A com-
plete substantive response to a notice
of initiation, filed under this section,
must be submitted to the Department
not later than 30 days after the date of
publication in the FEDERAL REGISTER
of the notice of initiation.

(ii) Required information to be filed by
all interested parties in substantive re-
sponse to a notice of initiation. Except as
provided in paragraph (d)(3)(v)(A) of
this section, each interested party that
intends to participate in a sunset re-
view must file a submission with the
Department containing the following:

(A) The name, address, and phone
number of the interested party (and its
members, if applicable) that intends to
participate in the sunset review and
the statutory basis (under section
771(9) of the Act) for interested party
status;

(B) The name, address, and phone
number of legal counsel or other rep-
resentative, if any;

(C) The subject merchandise and
country subject to the sunset review;
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(D) The citation and date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation;

(E) A statement expressing the inter-
ested party’s willingness to participate
in the review by providing information
requested by the Department, which
must include a summary of that par-
ty’s historical participation in any seg-
ment of the proceeding before the De-
partment related to the subject mer-
chandise;

(F) A statement regarding the likely
effects of revocation of the order or
termination of the suspended inves-
tigation under review, which must in-
clude any factual information, argu-
ment, and reason to support such state-
ment;

(G) Factual information, argument,
and reason concerning the dumping
margin or countervailing duty rate, as
applicable, that is likely to prevail if
the Secretary revokes the order or ter-
minates the suspended investigation,
that the Department should select for
a particular interested party(s);

(H) A summary of the Department’s
findings regarding duty absorption, if
any, including a citation to the FED-
ERAL REGISTER notice in which the De-
partment’s findings are set forth; and

(I) A description of any relevant
scope clarification or ruling, including
a circumvention determination, or
changed circumstances determination
issued by the Department during the
proceeding with respect to the subject
merchandise.

(iii) Additional required information to
be filed by respondent interested parties in
substantive response to a notice of initi-
ation. Except as provided in paragraph
(A)(@B)(V)(A) of this section, the submis-
sion from each respondent interested
party that intends to participate in a
sunset review must also contain the
following:

(A) That party’s individual weighted
average dumping margin or counter-
vailing duty rate, as applicable, from
the investigation and each subsequent
completed administrative review, in-
cluding the final margin or rate, as ap-
plicable, where such margin or rate
was changed as a result of a final and
conclusive court order;
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(B) For each of the five calendar
years (or fiscal years, if more appro-
priate) preceding the year of publica-
tion of the notice of initiation, that
party’s volume and value (normally on
an FOB basis) of exports of subject
merchandise to the United States;

(C) As applicable, for the calendar
year (or fiscal year, if more appro-
priate) preceding the year of initiation
of the dumping investigation, that par-
ty’s volume and value (normally on an
FOB basis) of exports of subject mer-
chandise to the United States;

(D) For each of the five calendar
years (or fiscal years, if more appro-
priate) preceding the year of publica-
tion of the notice of initiation, on a
volume basis (or value basis, if more
appropriate), that party’s percentage of
the total exports of subject merchan-
dise (defined in section 771(25) of the
Act) to the United States; and

(E) For each of the three most recent
years, including the year of publication
of the notice of initiation, that party’s
volume and value (normally on an FOB
basis) of exports of subject merchan-
dise to the United States during the
two fiscal quarters as of the month pre-
ceding the month in which the notice
of initiation was published.

(iv) Optional information to be filed by
interested parties in substantive response
to a mnotice of initiation—(A) Showing
good cause. An interested party may
submit information or evidence to
show good cause for the Secretary to
consider other factors under section
752(b)(2) (CVD) or section 752(c)(2) (AD)
of the Act and paragraph (e)(2)(ii) of
this section. Such information or evi-
dence must be submitted in the party’s
substantive response to the notice of
initiation under paragraph (d)(3) of this
section.

(B) Other information. A substantive
response from an interested party
under paragraph (d)(3) of this section
also may contain any other relevant
information or argument that the
party would like the Secretary to con-
sider.

(v) Required information to be filed by a
foreign government in substantive re-
sponse to the notice of initiation in a CVD
sunset review—(A) In general. The for-
eign government of a country subject
to a CVD sunset review (see section
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T71(9)(B) of the Act) that intends to
participate in a CVD sunset review
must file a submission with the De-
partment under paragraph (d)(3)(i) of
this section containing the information
required under paragraphs (d)(3)(ii) (A)
through (E) of this section.

(B) Additional required information to
be filed by a foreign government in a CVD
sunset review involving an order where
the investigation was conducted on an ag-
gregate basis. The submission from the
foreign government of a country sub-
ject to a CVD sunset review, involving
an order where the investigation was
conducted on an aggregate basis, must
also contain:

(I) The information required under
paragraphs (D@)ADEF), (DE)EIG),
and (d)(3)(ii)(I) of this section;

(2) The countervailing duty rate from
the investigation and each subsequent
completed administrative review, in-
cluding the final rate where such rate
was changed as a result of a final and
conclusive court order; and

(3) For each of the five calendar years
(or fiscal years, if more appropriate)
preceding the year of publication of the
notice of initiation, the volume and
value (normally on an FOB basis) of ex-
ports of subject merchandise to the
United States.

(vi) Substantive responses from indus-
trial users and consumers. An industrial
user of the subject merchandise or a
representative consumer organization,
as described in section 777(h) of the
Act, that intends to participate in a
sunset review must file a submission
with the Department under paragraph
(d)(3)(1) of this section containing the
information required under paragraphs
(d)(3)(ii) (A) through (D) of this section
and may submit other relevant infor-
mation under paragraphs (d)(3)(ii) and
(d)(3)(iv) of this section.

(4) Rebuttal to substantive response to a
notice of initiation. Any interested party
that files a substantive response to a
notice of initiation under paragraph
(d)(3) of this section may file a rebuttal
to any other party’s substantive re-
sponse to a notice of initiation not
later than five days after the date the
substantive response is filed with the
Department. Except as provided in
§351.309(e), the Secretary normally will
not accept or consider any additional
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information from a party after the
time for filing rebuttals has expired,
unless the Secretary requests addi-
tional information from parties after
determining to proceed to a full sunset
review under paragraph (e)(2) of this
section.

(e) Conduct of sunset review—(1) Ade-
quacy of response to a mnotice of initi-
ation—(i) Adequacy of response from do-
mestic interested parties—(A) In general.
The Secretary will make its deter-
mination of adequacy of response on a
case-by-case basis; however, the Sec-
retary normally will conclude that do-
mestic interested parties have provided
adequate response to a notice of initi-
ation where it receives a complete sub-
stantive response under paragraph
(d)(3) of this section from at least one
domestic interested party.

(B) Disregarding response from a domes-
tic interested party. In making its deter-
mination concerning the adequacy of
response from domestic interested par-
ties under paragraph (e)(1)(i)(A) of this
section, the Secretary may disregard a
response from a domestic producer:

(I) Related to a foreign producer or
to a foreign exporter under section
771(4)(B) of the Act; or

(2) That is an importer of the subject
merchandise or is related to such an
importer under section 771(4)(B) of the
Act (see paragraph (d)(1)(ii)(B) of this
section).

(C) Inadequate response from domestic
interested parts. Where the Secretary
determines to disregard a response
from a domestic interested party(s)
under paragraph (e)(LH(H)(A) or
(e)(1)(1)(B) of this section and no other
domestic interested party has filed a
complete substantive response to the
notice of initiation under paragraph
(d)(3) of this section, the Secretary
will:

(I) Conclude that no domestic inter-
ested party has responded to the notice
of initiation under section 751(c)(3)(A)
of the Act;

(2) Notify the International Trade
Commission in writing as such nor-
mally not later than 40 days after the
date of publication in the FEDERAL
REGISTER of the Notice of Initiation;
and

(3) Not later than 90 days after the
date of publication in the FEDERAL
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REGISTER of the Notice of Initiation,
issue a final determination revoking
the order or terminating the suspended
investigation (see §§351.221(¢c)(5)(ii) and
351.222(1)).

(i1) Adequacy of response from respond-
ent interested parties—(A) In general.
The Secretary will makes its deter-
mination of adequacy of response on a
case-by-case basis; however, the Sec-
retary normally will conclude that re-
spondent interested parties have pro-
vided adequate response to a notice of
initiation where it receives complete
substantive responses under paragraph
(d)(3) of this section from respondent
interested parties accounting on aver-
age for more than 50 percent, on a vol-
ume basis (or value basis, if appro-
priate), of the total exports of subject
merchandise to the United States over
the five calendar years preceding the
year of publication of the notice of ini-
tiation.

(B) Failure of a foreign government to
file a substantive response to a notice of
initiation in a CVD sunset review. If a
foreign government fails to file a com-
plete substantive response to a notice
of initiation in a CVD sunset review
under paragraph (d)(3)(v) of this section
or waives participation in a CVD sun-
set review under paragraph (d)(2)(i) of
this section, the Secretary will:

(I) Conclude that respondent inter-
ested parties have provided inadequate
response to the Notice of Initiation
under section 751(c)(3)(B) of the Act;

(2) Notify the International Trade
Commission and conduct an expedited
sunset review and issue final results of
review in accordance with paragraph
(e)(1)(ii)(C) of this section; and

(3) Base the final results of review on
the facts available in accordance with
351.308(f).

(C) Inadequate response from respond-
ent interested parties. If the Secretary
determines that respondent interested
parties provided inadequate response to
a notice of initiation under paragraph
(D@)(Av), (e)(D)(iD)(A), or (e)(1)(ii)(B) of
this section, the Secretary:

(I) Will notify the International
Trade Commission in writing as such
normally not later than 50 days after
the date of publication in the FEDERAL
REGISTER of the Notice of Initiation;
and
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(2) Normally will conduct an expe-
dited sunset review and, not later than
120 days after the date of publication in
the FEDERAL REGISTER of the notice of
initiation, issue final results of review
based on the facts available in accord-
ance with §351.308(f) (see section
751(c)(3)(B) of the Act and
§351.221(c)(b)(ii)).

(2) Full sunset review upon adequate re-
sponse from domestic and respondent in-
terested parties—@{1) In general. Nor-
mally, only where the Department re-
ceives adequate response to the notice
of initiation from domestic interested
parties under paragraph (e)(1)(i)(A) of
this section and from respondent inter-
ested parties under paragraph
(e)(1)(ii)(A) of this section, will the De-
partment conduct a full sunset review.
Even where the Department conducts a
full sunset review, only under the most
extraordinary circumstances will the
Secretary rely on a countervailing
duty rate or a dumping margin other
than those it calculated and published
in its prior determinations, and in no
case will the Secretary calculate a net
countervailable subsidy or a dumping
margin for a new shipper in the context
of a sunset review.

(ii) [Reserved]

(iii) Consideration of other factors
under section 752(b)(2) (CVD) or section
752(c)(2) (AD) of the Act. The Secretary
will consider other factors under sec-
tion 752(b)(2) (CVD) or section 752(c)(2)
(AD) of the Act if the Secretary deter-
mines that good cause to consider such
other factors exists. The Secretary nor-
mally will consider such other factors
only where it conducts a full sunset re-
view under paragraph (e)(2)(i) of this
section.

(f) Time limits—(1) Preliminary results
of full sunset review. The Department
normally will issue its preliminary re-
sults in a full sunset review not later
than 110 days after the date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation.

(2) Verification—(i) In general. The De-
partment will verify factual informa-
tion relied upon in making its final de-
termination normally only in a full
sunset review (see section 782(i)(2) of
the Act and §351.307(b)(1)(iii)) and only
where needed. The Department will
conduct verification normally only if,
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in its preliminary results, the Depart-
ment determines that revocation of the
order or termination of the suspended
investigation, as applicable, is not
likely to lead to continuation or recur-
rence of a countervailable subsidy or
dumping (see section 752(b) and section
752(c) of the Act), as applicable, and the
Department’s preliminary results are
not based on countervailing duty rates
or dumping margins, as applicable, de-
termined in the investigation or subse-
quent reviews.

(ii) Timing of verification. The Depart-
ment normally will conduct
verification, under paragraph (£)(2)(i) of
this section and §351.307, approxi-
mately 120 days after the date of publi-
cation in the FEDERAL REGISTER of the
notice of initiation.

(3) Final results of full sunset review
and notification to the International
Trade Commission—(i) Timing of final re-
sults of review and notification to the
International Trade Commission. The De-
partment normally will issue its final
results in a full sunset review and no-
tify the International Trade Commis-
sion of its results of review not later
than 240 days after the date of publica-
tion in the FEDERAL REGISTER of the
notice of initiation (see section
751(c)(5)(A) of the Act).

(i1) Extension of time limit. If the Sec-
retary determines that a full sunset re-
view is extraordinarily complicated
under section 751(c)(5)(C) of the Act,
the Secretary may extend the period
for issuing final results by not more
than 90 days (see section 751(c)(5)(B) of
the Act).

(4) Notice of continuation of an order or
suspended investigation; notice of revoca-
tion of an order or termination of a Sus-
pended investigation. Except as provided
in paragraph (d)(1)(iii)(B)(3) of this sec-
tion and §351.222(i)(1)(i), the Depart-
ment normally will issue its deter-
mination to continue an order or sus-
pended investigation, or to revoke an
order or terminate a suspended inves-
tigation, as applicable, not later than
seven days after the date of publication
in the FEDERAL REGISTER of the Inter-
national Trade Commission’s deter-
mination concluding the sunset review.
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The Department immediately there-
after will publish notice of its deter-
mination in the FEDERAL REGISTER.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13520, Mar. 20, 1998; 70 FR 62064, Oct. 28,
2005]

§351.219 Reviews of countervailing
duty orders in connection with an
investigation under section 753 of
the Act.

(a) Introduction. Section 753 of the
Act is a transition provision for coun-
tervailing duty orders that were issued
under section 303 of the Act without an
injury determination by the Commis-
sion. Under the Subsidies Agreement,
one country may not impose counter-
vailing duties on imports from another
WTO Member without first making a
determination that such imports have
caused injury to a domestic industry.
Section 753 provides a mechanism for
providing an injury test with respect to
those ‘“‘no-injury’’ orders under section
303 that apply to merchandise from
WTO Members. This section contains
rules regarding requests for section 753
investigations by a domestic interested
party; and the procedures that the De-
partment will follow in reviewing a
countervailing duty order and pro-
viding the Commission with advice re-
garding the amount and nature of a
countervailable subsidy.

(b) Notification of domestic interested
parties. The Secretary will notify di-
rectly domestic interested parties as
soon as possible after the opportunity
arises for requesting an investigation
by the Commission under section 753 of
the Act.

(c) Initiation and conduct of section 753
review. Where the Secretary deems it
necessary in order to provide to the
Commission information on the
amount or nature of a countervailable
subsidy (see section 753(b)(2) of the
Act), the Secretary may initiate a sec-
tion 753 review of the countervailing
duty order in question. The Secretary
will conduct a section 753 review in ac-
cordance with §351.221.

§351.220 Countervailing duty review
at the direction of the President
under section 762 of the Act.

At the direction of the President or a
designee, the Secretary will conduct a
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review under section 762(a)(1) of the
Act to determine if a countervailable
subsidy is being provided with respect
to merchandise subject to an under-
standing or other kind of quantitative
restriction agreement accepted under
section 704(a)(2) or section 704(c)(3) of
the Act. The Secretary will conduct a
review under this section in accordance
with §351.221. If the Secretary’s final
results of review under this section and
the Commission’s final results of re-
view under section 762(a)(2) of the Act
are both affirmative, the Secretary
will issue a countervailing duty order
and order suspension of liquidation in
accordance with section 762(b) of the
Act.

§351.221 Review procedures.

(a) Introduction. The procedures for
reviews are similar to those followed in
investigations. This section details the
procedures applicable to reviews in
general, as well as procedures that are
unique to certain types of reviews.

(b) In general. After receipt of a time-
ly request for a review, or on the Sec-
retary’s own initiative when appro-
priate, the Secretary will:

(1) Promptly publish in the FEDERAL
REGISTER notice of initiation of the re-
view;

(2) Before or after publication of no-
tice of initiation of the review, send to
appropriate interested parties or other
persons (or, if appropriate, a sample of
interested parties or other persons)
questionnaires requesting factual in-
formation for the review;

(3) Conduct, if appropriate, a
verification under §351.307;

(4) Issue preliminary results of re-
view, based on the available informa-
tion, and publish in the FEDERAL REG-
ISTER notice of the preliminary results
of review that include:

(i) The rates determined, if the re-
view involved the determination of
rates; and

(ii) An invitation for argument con-
sistent with §351.309;

(5) Issue final results of review and
publish in the FEDERAL REGISTER no-
tice of the final results of review that
include the rates determined, if the re-
view involved the determination of
rates;

278



International Trade Admin., Comm.

(6) If the type of review in question
involves a determination as to the
amount of duties to be assessed,
promptly after publication of the no-
tice of final results instruct U.S. Cus-
toms and Border Protection to assess
antidumping duties or countervailing
duties (whichever is applicable) on the
subject merchandise covered by the re-
view, except as otherwise provided in
§351.106(c) with respect to de minimis
duties; and

(7) If the review involves a revision to
the cash deposit rates for estimated
antidumping duties or countervailing
duties, instruct U.S. Customs and Bor-
der Protection to collect cash deposits
at the revised rates on future entries.

(c) Special rules—(1) Administrative re-
views and new shipper reviews. In an ad-
ministrative review under section
751(a)(1) of the Act and §351.213 and a
new shipper review under section
751(a)(2)(B) of the Act and §351.214 the
Secretary:

(i) Will publish the notice of initi-
ation of the review no later than the
last day of the month following the an-
niversary month or the semiannual an-
niversary month (as the case may be);
and

(ii) Normally will send question-
naires no later than 30 days after the
date of publication of the notice of ini-
tiation.

(2) Expedited antidumping review. In
an expedited antidumping review under
section 736(c) of the Act and §351.215,
the Secretary:

(i) Will include in the notice of initi-
ation of the review an invitation for ar-
gument consistent with §351.309, and a
statement that the Secretary is per-
mitting the posting of a bond or other
security instead of a cash deposit of es-
timated antidumping duties;

(i) Will instruct U.S. Customs and
Border Protection to accept, instead of
the cash deposit of estimated anti-
dumping duties under section 736(a)(3)
of the Act, a bond for each entry of the
subject merchandise entered, or with-
drawn from warehouse, for consump-
tion on or after the date of publication
of the notice of initiation of the inves-
tigation and through the date not later
than 90 days after the date of publica-
tion of the order; and

§351.221

(iii) Will not issue preliminary re-
sults of review.

(3) Changed circumstances review. In a
changed circumstances review under
section 751(b) of the Act and §351.216,
the Secretary:

(i) Will include in the preliminary re-
sults of review and the final results of
review a description of any action the
Secretary proposed based on the pre-
liminary or final results;

(ii) May combine the notice of initi-
ation of the review and the preliminary
results of review in a single notice if
the Secretary concludes that expedited
action is warranted; and

(iii) May refrain from issuing ques-
tionnaires under paragraph (b)(2) of
this section.

(4) Article 8 Violation review and Arti-
cle 4/Article 7 review. In an Article 8 Vio-
lation review or an Article 4/Article 7
review under section 751(g) of the Act
and §351.217, the Secretary:

(i) Will include in the notice of initi-
ation of the review an invitation for ar-
gument consistent with §351.309 and
will notify all parties to the proceeding
at the time the Secretary initiates the
review;

(ii) Will not issue preliminary results
of review; and

(iii) In the final results of review will
indicate the amount, if any, by which
the estimated duty to be deposited
should be adjusted, and, in an Article 4/
Article 7 review, any action, including
revocation, that the Secretary will
take based on the final results.

(5) Sunset review. In a sunset review
under section 751(c) of the Act and
§351.218:

(i) The notice of initiation of a sunset
review will contain a request for the
information described in §351.218(d);
and

(ii) The Secretary, without issuing
preliminary results of review, may
issue final results of review under para-
graphs (3) or (4) of subsection 751(c) of
the Act if the conditions of those para-
graphs are satisfied.

(6) Section 753 review. In a section 753
review under section 7563 of the Act and
§351.219, the Secretary:

(i) Will include in the notice of initi-
ation of the review an invitation for ar-
gument consistent with §351.309, and
will notify all parties to the proceeding
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at the time the Secretary initiates the
review; and

(ii) May decline to issue preliminary
results of review.

(7) Countervailing duty review at the
direction of the President. In a counter-
vailing duty review at the direction of
the President under section 762 of the
Act and §351.220, the Secretary will:

(i) Include in the notice of initiation
of the review a description of the mer-
chandise, the period under review, and
a summary of the available informa-
tion which, if accurate, would support
the imposition of countervailing du-
ties;

(ii) Notify the Commission of the ini-
tiation of the review and the prelimi-
nary results of review;

(iii) Include in the preliminary re-
sults of review the countervailable sub-
sidy, if any, during the period of review
and a description of official changes in
the subsidy programs made by the gov-
ernment of the affected country that
affect the estimated countervailable
subsidy; and

(iv) Include in the final results of re-
view the countervailable subsidy, if
any, during the period of review and a
description of official changes in the
subsidy programs, made by the govern-
ment of the affected country not later
than the date of publication of the no-
tice of preliminary results, that affect
the estimated countervailable subsidy.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13525, Mar. 20, 1998]

§351.222 Revocation of orders; termi-
nation of suspended investigations.

(a) Introduction. ‘‘Revocation’ is a
term of art that refers to the end of an
antidumping or countervailing pro-
ceeding in which an order has been
issued. ‘‘Termination” is the com-
panion term for the end of a proceeding
in which the investigation was sus-
pended due to the acceptance of a sus-
pension agreement. Generally, a rev-
ocation or termination may occur only
after the Department or the Commis-
sion has conducted one or more reviews
under section 751 of the Act. This sec-
tion contains rules regarding require-
ments for a revocation or termination;
and procedures that the Department
will follow in determining whether to
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revoke an order or terminate a sus-
pended investigation.

(b) Revocation or termination based on
absence of dumping. (1) In determining
whether to revoke an antidumping
duty order or terminate a suspended
antidumping investigation, the Sec-
retary will consider:

(i) Whether all exporters and pro-
ducers covered at the time of revoca-
tion by the order or the suspension
agreement have sold the subject mer-
chandise at not less than normal value
for a period of at least three consecu-
tive years; and

(ii) Whether the continued applica-
tion of the antidumping duty order is
otherwise necessary to offset dumping.

(2) If the Secretary determines, based
upon the criteria in paragraphs (b)(1)(i)
and (ii) of this section, that the anti-
dumping duty order or suspension of
the antidumping duty investigation is
no longer warranted, the Secretary will
revoke the order or terminate the in-
vestigation.

(c) Revocation or termination based on
absence of countervailable subsidy. (1)(1)
In determining whether to revoke a
countervailing duty order or terminate
a suspended countervailing duty inves-
tigation, the Secretary will consider:

(A) Whether the government of the
affected country has eliminated all
countervailable subsidies on the sub-
ject merchandise by abolishing for the
subject merchandise, for a period of at
least three consecutive years, all pro-
grams that the Secretary has found
countervailable;

(B) Whether exporters and producers
of the subject merchandise are con-
tinuing to receive any net
countervailable subsidy from an abol-
ished program referred to in paragraph
(c)(1)({)(A) of this section; and

(C) Whether the continued applica-
tion of the countervailing duty order
or suspension of countervailing duty
investigation is otherwise necessary to
offset subsidization.

(ii) If the Secretary determines,
based upon the criteria in paragraphs
(c)(1)()(A) through (C) of this section,
that the countervailing duty order or
suspension of the countervailing duty
investigation is no longer warranted,
the Secretary will revoke the order or
terminate the suspended investigation.
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(2)(i) In determining whether to re-
voke a countervailing duty order or
terminate a suspended countervailing
duty investigation, the Secretary will
consider:

(A) Whether all exporters and pro-
ducers covered at the time of revoca-
tion by the order or the suspension
agreement have not applied for or re-
ceived any net countervailable subsidy
on the subject merchandise for a period
of at least five consecutive years; and

(B) Whether the continued applica-
tion of the countervailing duty order
or suspension of the countervailing
duty investigation is otherwise nec-
essary to offset subsidization.

(ii) If the Secretary determines,
based upon the criteria in paragraphs
(¢)(2)(1)(A) and (B) of this section, that
the countervailing duty order or the
suspension of the countervailing duty
investigation is no longer warranted,
the Secretary will revoke the order or
terminate the suspended investigation.

(d) Treatment of wunreviewed inter-
vening years—(1) In general. The Sec-
retary will not revoke an order or ter-
minate a suspended investigation
under paragraphs (b) or (c) of this sec-
tion unless the Secretary has con-
ducted a review under this subpart of
the first and third (or fifth) years of
the three-and five-year consecutive
time periods referred to in those para-
graphs. The Secretary need not have
conducted a review of an intervening
year (see paragraph (d)(2) of this sec-
tion). However, except in the case of a
revocation or termination under para-
graph (c¢)(1) of this section (government
abolition of countervailable subsidy
programs), before revoking an order or
terminating a suspended investigation,
the Secretary must be satisfied that,
during each of the three (or five) years,
there were exports to the United States
in commercial quantities of the subject
merchandise to which a revocation or
termination will apply.

(2) Intervening year. ‘‘Intervening
year’” means any year between the first
and final year of the consecutive period
on which revocation or termination is
conditioned.

(e) Request for revocation or termi-
nation—(1) Antidumping  proceeding.
During the third and subsequent an-
nual anniversary months of the publi-

§351.222

cation of an antidumping order or sus-
pension of an antidumping investiga-
tion, any exporter or producer may re-
quest in writing that the Secretary re-
voke an order or terminate a suspended
investigation under paragraph (b) of
this section if the person submits with
the request:

(i) Certifications for all exporters and
producers covered by the order or sus-
pension agreement that they sold the
subject merchandise at not less than
normal value during the period of re-
view described in §351.213(e)(1), and
that in the future they will not sell the
merchandise at less than normal value;
and

(ii) Certifications for all exporters
and producers covered by the order or
suspension agreement that, during
each of the consecutive years referred
to in paragraph (b) of this section, they
sold the subject merchandise to the
United States in commercial quan-
tities.

(2) Countervailing duty proceeding. (i)
During the third and subsequent an-
nual anniversary months of the publi-
cation of a countervailing duty order
or suspension of a countervailing duty
investigation, the government of the
affected country may request in writ-
ing that the Secretary revoke an order
or terminate a suspended investigation
under paragraph (c¢)(1) of this section if
the government submits with the re-
quest its certification that it has satis-
fied, during the period of review de-
scribed in §351.213(e)(2), the require-
ments of paragraph (c¢)(1)(i) of this sec-
tion regarding the abolition of
countervailable subsidy programs, and
that it will not reinstate for the sub-
ject merchandise those programs or
substitute other countervailable sub-
sidy programs;

(ii) During the fifth and subsequent
annual anniversary months of the pub-
lication of a countervailing duty order
or suspended countervailing duty in-
vestigation, the government of the af-
fected country may request in writing
that the Secretary revoke an order or
terminate a suspended investigation
under paragraph (c¢)(2) of this section if
the government submits with the re-
quest:

(A) Certifications for all exporters
and producers covered by the order or
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suspension agreement that they have
not applied for or received any net
countervailable subsidy on the subject
merchandise for a period of at least
five consecutive years (see paragraph
(c)(2)(i) of this section);

(B) Those exporters’ and producers’
certifications that they will not apply
for or receive any net countervailable
subsidy on the subject merchandise
from any program the Secretary has
found countervailable in any pro-
ceeding involving the affected country
or from other countervailable pro-
grams (see paragraph (c)(2)(ii) of this
section); and

(C) A certification from each ex-
porter or producer that, during each of
the consecutive years referred to in
paragraph (c)(2) of this section, that
person sold the subject merchandise to
the United States in commercial quan-
tities.

(f) Procedures. (1) Upon receipt of a
timely request for revocation or termi-
nation under paragraph (e) of this sec-
tion, the Secretary will consider the
request as including a request for an
administrative review and will initiate
and conduct a review under §351.213.

(2) When the Secretary is considering
a request for revocation or termination
under paragraph (e) of this section, in
addition to the requirements of §351.221
regarding the conduct of an adminis-
trative review, the Secretary will:

(i) Publish with the notice of initi-
ation under §351.221(b)(1), notice of
“Request for Revocation of Order’ or
“Request for Termination of Suspended
Investigation” (whichever is applica-
ble);

(ii) Conduct a verification under
§351.307;

(iii) Include in the preliminary re-
sults of review under §351.221(b)(4) the
Secretary’s decision whether there is a
reasonable basis to believe that the re-
quirements for revocation or termi-
nation are met;

(iv) If the Secretary decides that
there is a reasonable basis to believe
that the requirements for revocation or
termination are met, publish with the
notice of preliminary results of review
under §351.221(b)(4) notice of ‘“‘Intent
To Revoke Order’” or ‘“‘Intent To Ter-
minate Suspended Investigation”
(whichever is applicable);
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(v) Include in the final results of re-
view under §351.221(b)(5) the Sec-
retary’s final decision whether the re-
quirements for revocation or termi-
nation are met; and

(vi) If the Secretary determines that
the requirements for revocation or ter-
mination are met, publish with the no-
tice of final results of review under
§351.221(b)(5) notice of ‘“‘Revocation of
Order” or ‘“‘Termination of Suspended
Investigation’ (whichever is applica-
ble).

(3) If the Secretary revokes an order,
the Secretary will order the suspension
of liquidation terminated for the mer-
chandise covered by the revocation on
the first day after the period under re-
view, and will instruct U.S. Customs
and Border Protection to release any
cash deposit or bond.

(g) Revocation or termination based on
changed circumstances. (1) The Sec-
retary may revoke an order, in whole
or in part, or terminate a suspended in-
vestigation if the Secretary concludes
that:

(1) Producers accounting for substan-
tially all of the production of the do-
mestic like product to which the order
(or the part of the order to be revoked)
or suspended investigation pertains
have expressed a lack of interest in the
order, in whole or in part, or suspended
investigation (see section 782(h) of the
Act); or

(ii) Other changed circumstances suf-
ficient to warrant revocation or termi-
nation exist.

(2) If at any time the Secretary con-
cludes from the available information
that changed circumstances sufficient
to warrant revocation or termination
may exist, the Secretary will conduct a
changed circumstances review under
§351.216.

(3) In addition to the requirements of
§351.221, the Secretary will:

(i) Publish with the notice of initi-
ation (see §353.221(b)(1), notice of ‘“‘Con-
sideration of Revocation of Order (in
Part)” or ‘‘Consideration of Termi-
nation of Suspended Investigation”
(whichever is applicable);

(ii) If the Secretary’s conclusion re-
garding the possible existence of
changed circumstances (see paragraph
(2)(2) of this section), is not based on a
request, the Secretary, not later than
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the date of publication of the notice of
‘““‘Consideration of Revocation of Order
(in Part)” or ‘‘Consideration of Termi-
nation of Suspended Investigation”
(whichever is applicable) (see paragraph
(2)(3)(1) of this section), will serve writ-
ten notice of the consideration of rev-
ocation or termination on each inter-
ested party listed on the Department’s
service list and on any other person
that the Secretary has reason to be-
lieve is a domestic interested party;

(iii) Conduct a verification, if appro-
priate, under §351.307;

(iv) Include in the preliminary re-
sults of review, under §351.221(b)(4), the
Secretary’s decision whether there is a
reasonable basis to believe that
changed circumstances warrant revoca-
tion or termination;

(v) If the Secretary’s preliminary de-
cision is that changed circumstances
warrant revocation or termination,
publish with the notice of preliminary
results of review, under §351.221(b)(4),
notice of ‘“Intent to Revoke Order (in
Part)” or ‘“‘Intent to Terminate Sus-
pended Investigation’ (whichever is
applicable);

(vi) Include in the final results of re-
view, under §351.221(b)(56), the Sec-
retary’s final decision whether changed
circumstances warrant revocation or
termination; and

(vii) If the Secretary’s determines
that changed circumstances warrant
revocation or termination, publish
with the notice of final results of re-
view, under §351.221(b)(5), notice of
“Revocation of Order (in Part)” or
“Termination of Suspended Investiga-
tion”’ (whichever is applicable).

(4) If the Secretary revokes an order,
in whole or in part, under paragraph (g)
of this section, the Secretary will order
the suspension of liquidation ended for
the merchandise covered by the revoca-
tion on the effective date of the notice
of revocation, and will instruct U.S.
Customs and Border Protection to re-
lease any cash deposit or bond.

(h) Revocation or termination based on
injury reconsideration. If the Commis-
sion determines in a changed cir-
cumstances review under section
751(b)(2) of the Act that the revocation
of an order or termination of a sus-
pended investigation is not likely to
lead to continuation or recurrence of
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material injury, the Secretary will re-
voke, in whole or in part, the order or
terminate the suspended investigation,
and will publish in the FEDERAL REG-
ISTER notice of ‘‘Revocation of Order
(in Part)” or ‘“Termination of Sus-
pended Investigation’” (whichever is
applicable).

(i) Revocation or termination based on
sunset review—(1) Circumstances under
which the Secretary will revoke an order
or terminate a suspended investigation. In
the case of a sunset review under
§351.218, the Secretary will revoke an
order or terminate a suspended inves-
tigation:

(i) Under section 751(c)(3)(A) of the
Act, where no domestic interested
party files a Notice of Intent to Par-
ticipate in the sunset review under
§351.218(d)(1), or where the Secretary
determines under §351.218(e)(1)(1)(C)
that domestic interested parties have
provided inadequate response to the
Notice of Initiation, not later than 90
days after the date of publication in
the FEDERAL REGISTER of the notice of
initiation;

(ii) Under section 751(d)(2) of the Act,
where the Secretary determines that
revocation or termination is not likely
to lead to continuation or recurrence
of a countervailable subsidy or dump-
ing (see section 752(b) and section 752(c)
of the Act), as applicable, not later
than 240 days (or 330 days where a full
sunset review is fully extended) after
the date of publication in the FEDERAL
REGISTER of the notice of initiation; or

(iii) Under section 751(d)(2) of the
Act, where the International Trade
Commission makes a determination,
under section 752(a) of the Act, that
revocation or termination is not likely
to lead to continuation or recurrence
of material injury, not later than seven
days after the date of publication in
the FEDERAL REGISTER of the Inter-
national Trade Commission’s deter-
mination concluding the sunset review.

(2) Effective date of revocation—(i) In
general. Except as provided in para-
graph (i)(2)(ii) of this section, where
the Secretary revokes an order or ter-
minates a suspended investigation,
pursuant to section 751(c)(3)(A) or sec-
tion 751(d)(2) of the Act (see paragraph
(i)(1) of this section), the revocation or
termination will be effective on the
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fifth anniversary of the date of publica-
tion in the FEDERAL REGISTER of the
order or suspended investigation, as ap-
plicable. This paragraph also applies to
subsequent sunset reviews of transition
orders (see paragraph (i)(2)(ii) of this
section and section 751(c)(6)(A)(iii) of
the Act).

(ii) Transition orders. Where the Sec-
retary revokes a transition order (de-
fined in section 751(c)(6)(C) of the Act)
pursuant to section 751(c)(3)(A) or sec-
tion 751(d)(2) of the Act (see paragraph
(1)(1) of this section), the revocation or
termination will be effective on Janu-
ary 1, 2000. This paragraph does not
apply to subsequent sunset reviews of
transition orders (see section
751(c)(6)(A)(iii) of the Act).

(j) Revocation of countervailing duty
order based on Commission negative deter-
mination under section 753 of the Act.
The Secretary will revoke a counter-
vailing duty order, and will order the
refund, with interest, of any estimated
countervailing duties collected during
the period liquidation was suspended
under section 753(a)(4) of the Act upon
being notified by the Commission that:

(1) The Commission has determined
that an industry in the United States
is not likely to be materially injured if
the countervailing duty order in ques-
tion is revoked (see section 753(a)(1) of
the Act); or

(2) A domestic interested party did
not make a timely request for an inves-
tigation under section 753(a) of the Act
(see section 753(a)(3) of the Act).

(k) Revocation based on Article 4/Article
7 review—(1) In general. The Secretary
may revoke a countervailing duty
order, in whole or in part, following an
Article 4/Article 7 review under
§351.217(c), due to the imposition of
countermeasures by the United States
or the withdrawal of a countervailable
subsidy by a WTO member country (see
section 751(g)(2) of the Act).

(2) Additional requirements. In addi-
tion to the requirements of §351.221, if
the Secretary determines to revoke an
order as the result of an Article 4/Arti-
cle 7 review, the Secretary will:

(i) Conduct a verification, if appro-
priate, under §351.307;

(ii) Include in the final results of re-
view, under §351.221(b)(56), the Sec-
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retary’s final decision whether the
order should be revoked;

(iii) If the Secretary’s final decision
is that the order should be revoked:

(A) Determine the effective date of
the revocation;

(B) Publish with the notice of final
results of review, under §351.221(b)(5), a
notice of ‘“‘Revocation of Order (in
Part),” that will include the effective
date of the revocation; and

(C) Order any suspension of liquida-
tion ended for merchandise covered by
the revocation that was entered on or
after the effective date of the revoca-
tion, and instruct U.S. Customs and
Border Protection to release any cash
deposit or bond.

(1) Revocation under section 129. The
Secretary may revoke an order under
section 129 of the URAA (implementa-
tion of WTO dispute settlement).

(m) Cross-reference. For the treatment
in a subsequent investigation of busi-
ness proprietary information sub-
mitted to the Secretary in connection
with a changed circumstances review
under §351.216 or a sunset review under
§351.218 that results in the revocation
of an order (or termination of a sus-
pended investigation), see section
T777(b)(3) of the Act.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13523, Mar. 20, 1998; 64 FR 51240, Sept. 22,
1999; 77 FR 29883, May 21, 2012]

§351.223 Procedures for initiation of
downstream product monitoring.

(a) Introduction. Section 780 of the
Act establishes a mechanism for moni-
toring imports of ‘“‘downstream prod-
ucts.” In general, section 780 is aimed
at situations where, following the
issuance of an antidumping or counter-
vailing duty order on a product that is
used as a component in another prod-
uct, exports to the United States of
that other (or ‘‘downstream’) product
increase. Although the Department is
responsible for determining whether
trade in the downstream product
should be monitored, the Commission
is responsible for conducting the actual
monitoring. The Commission must re-
port the results of its monitoring to
the Department, and the Department
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must consider the reports in deter-
mining whether to self-initiate an anti-
dumping or countervailing duty inves-
tigation on the downstream product.
This section contains rules regarding
applications for the initiation of down-
stream product monitoring and deci-
sions regarding such applications.

(b) Contents of application. An appli-
cation to designate a downstream prod-
uct for monitoring under section 780 of
the Act must contain the following in-
formation, to the extent reasonably
available to the applicant:

(1) The name and address of the per-
son requesting the monitoring and a
description of the article it produces
which is the basis for filing its applica-
tion;

(2) A detailed description of the
downstream product in question;

(3) A detailed description of the com-
ponent product that is incorporated
into the downstream product, includ-
ing the value of the component part in
relation to the value of the down-
stream product, and the extent to
which the component part has been
substantially transformed as a result
of its incorporation into the down-
stream product;

(4) The name of the country of pro-
duction of both the downstream and
component products and the name of
any intermediate country from which
the merchandise is imported;

(6) The name and address of all
known producers of component parts
and downstream products in the rel-
evant countries and a detailed descrip-
tion of any relationship between such
producers;

(6) Whether the component part is al-
ready subject to monitoring to aid in
the enforcement of a bilateral arrange-
ment within the meaning of section 804
of the Trade and Tariff Act of 1984;

(7) A list of all antidumping or coun-
tervailing duty investigations that
have been suspended, or antidumping
or countervailing duty orders that
have been issued, on merchandise that
is related to the component part and
that is manufactured in the same for-
eign country in which the component
part is manufactured;

(8) A list of all antidumping or coun-
tervailing duty investigations that
have been suspended, or antidumping
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or countervailing duty orders that
have been issued, on merchandise that
is manufactured or exported by the
manufacturer or exporter of the com-
ponent part and that is similar in de-
scription and use to the component
part; and

(9) The reasons for suspecting that
the imposition of antidumping or coun-
tervailing duties has resulted in a di-
version of exports of the component
part into increased production and ex-
portation to the United States of the
downstream product.

(c) Determination of sufficiency of ap-
plication. Within 14 days after an appli-
cation is filed under paragraph (b) of
this section, the Secretary will rule on
the sufficiency of the application by
making the determinations described
in section 780(a)(2) of the Act.

(d) Notice of determination. The Sec-
retary will publish in the FEDERAL
REGISTER notice of each affirmative or
negative ‘‘monitoring”’ determination
made under section 780(a)(2) of the Act,
and if the determination under section
780(a)(2)(A) of the Act and a determina-
tion made under any clause of section
780(a)(2)(B) of the Act are affirmative,
will transmit to the Commission a
copy of the determination and the ap-
plication. The Secretary will make
available to the Commission, and to its
employees directly involved in the
monitoring, the information upon
which the Secretary based the initi-
ation.

§351.224 Disclosure of calculations
and procedures for the correction
of ministerial errors.

(a) Introduction. In the interests of
transparency, the Department has long
had a practice of providing parties with
the details of its antidumping and
countervailing duty calculations. This
practice has come to be referred to as
a ‘‘disclosure.” This section contains
rules relating to requests for disclosure
and procedures for correcting ministe-
rial errors.

(b) Disclosure. The Secretary will dis-
close to a party to the proceeding cal-
culations performed, if any, in connec-
tion with a preliminary determination
under section 703(b) or section 733(b) of
the Act, a final determination under
section 705(a) or section 735(a) of the
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Act, and a final results of a review
under section 736(c), section 751, or sec-
tion 753 of the Act, normally within
five days after the date of any public
announcement or, if there is no public
announcement of, within five days
after the date of publication of, the
preliminary determination, final deter-
mination, or final results of review
(whichever is applicable). The Sec-
retary will disclose to a party to the
proceeding calculations performed, if
any, in connection with a preliminary
results of review under section 751 or
section 753 of the Act, normally not
later than ten days after the date of
the public announcement of, or, if
there is no public announcement, with-
in five days after the date of publica-
tion of, the preliminary results of re-
view.

(c) Comments regarding ministerial er-
rors—(1) In general. A party to the pro-
ceeding to whom the Secretary has dis-
closed calculations performed in con-
nection with a preliminary determina-
tion may submit comments concerning
a significant ministerial error in such
calculations. A party to the proceeding
to whom the Secretary has disclosed
calculations performed in connection
with a final determination or the final
results of a review may submit com-
ments concerning any ministerial error
in such calculations. Comments con-
cerning ministerial errors made in the
preliminary results of a review should
be included in a party’s case brief.

(2) Time limits for submitting comments.
A party to the proceeding must file
comments concerning ministerial er-
rors within five days after the earlier
of:

(i) The date on which the Secretary
released disclosure documents to that
party; or

(ii) The date on which the Secretary
held a disclosure meeting with that
party.

(3) Replies to comments. Replies to
comments submitted under paragraph
(c)(1) of this section must be filed with-
in five days after the date on which the
comments were filed with the Sec-
retary. The Secretary will not consider
replies to comments submitted in con-
nection with a preliminary determina-
tion.
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(4) Extensions. A party to the pro-
ceeding may request an extension of
the time limit for filing comments con-
cerning a ministerial error in a final
determination or final results of review
under §351.302(c) within three days
after the date of any public announce-
ment, or, if there is no public an-
nouncement, within five days after the
date of publication of the final deter-
mination or final results of review, as
applicable. The Secretary will not ex-
tend the time limit for filing com-
ments concerning a significant min-
isterial error in a preliminary deter-
mination.

(d) Contents of comments and replies.
Comments filed under paragraph (c)(1)
of this section must explain the alleged
ministerial error by reference to appli-
cable evidence in the official record,
and must present what, in the party’s
view, is the appropriate correction. In
addition, comments concerning a pre-
liminary determination must dem-
onstrate how the alleged ministerial
error is significant (see paragraph (g) of
this section) by illustrating the effect
on individual weighted-average dump-
ing margin or countervailable subsidy
rate, the all-others rate, or the coun-
try-wide subsidy rate (whichever is ap-
plicable). Replies to any comments
must be limited to issues raised in such
comments.

(e) Corrections. The Secretary will
analyze any comments received and, if
appropriate, correct any significant
ministerial error by amending the pre-
liminary determination, or correct any
ministerial error by amending the final
determination or the final results of re-
view (whichever is applicable). Where
practicable, the Secretary will an-
nounce publicly the issuance of a cor-
rection notice, and normally will do so
within 30 days after the date of public
announcement, or, if there is no public
announcement, within 30 days after the
date of publication, of the preliminary
determination, final determination, or
final results of review (whichever is ap-
plicable). In addition, the Secretary
will publish notice of such corrections
in the FEDERAL REGISTER. A correction
notice will not alter the anniversary
month of an order or suspended inves-
tigation for purposes of requesting an
administrative review (see §351.213) or a
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new shipper review (see §351.214) or ini-
tiating a sunset review (see §351.218).

(f) Definition of ‘‘ministerial error.”
Under this section, ministerial error
means an error in addition, subtrac-
tion, or other arithmetic function,
clerical error resulting from inaccurate
copying, duplication, or the like, and
any other similar type of unintentional
error which the Secretary considers
ministerial.

(g) Definition of ‘‘significant ministerial
error.” Under this section, significant
ministerial error means a ministerial
error (see paragraph (f) of this section),
the correction of which, either singly
or in combination with other errors:

(1) Would result in a change of at
least five absolute percentage points
in, but not less than 25 percent of, the
weighted-average dumping margin or
the countervailable subsidy rate
(whichever is applicable) calculated in
the original (erroneous) preliminary
determination; or

(2) Would result in a difference be-
tween a weighted-average dumping
margin or countervailable subsidy rate
(whichever is applicable) of zero (or de
minimis) and a weighted-average dump-
ing margin or countervailable subsidy
rate of greater than de minimis, or vice
versa.

§351.225 Scope rulings.

(a) Introduction. Questions sometimes
arise as to whether a particular prod-
uct is covered by the scope of an anti-
dumping or countervailing duty order.
Such questions may arise for a variety
of reasons given that the description of
the merchandise subject to the scope is
written in general terms. The Sec-
retary will initiate and conduct a scope
inquiry and issue a scope ruling to de-
termine whether or not a product is
covered by the scope of an order at the
request of an interested party or on the
Secretary’s initiative. A scope ruling
that a product is covered by the scope
of an order is a determination that the
product has always been covered by the
scope of that order. This section con-
tains rules and procedures regarding
scope rulings, including scope ruling
applications, scope inquiries, and
standards used in determining whether
a product is covered by the scope of an
order. Unless otherwise specified, the
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procedures as described in subpart C of
this part (§§351.301 through 351.308 and
§§351.312 through 351.313) apply to this
section.

(b) Self-initiation of a scope inquiry. If
the Secretary determines from avail-
able information that an inquiry is
warranted to determine whether a
product is covered by the scope of an
order, the Secretary may initiate a
scope inquiry by publishing a notice of
initiation in the FEDERAL REGISTER.

(c) Scope ruling application—(1) Con-
tents. An interested party may submit
a scope ruling application requesting
that the Secretary conduct a scope in-
quiry to determine whether a product,
which is or has been in actual produc-
tion by the time of the filing of the ap-
plication, is covered by the scope of an
order. If the product at issue has not
been imported into the United States,
the applicant must provide evidence
that the product has been commer-
cially produced and sold. The Secretary
will make available a scope ruling ap-
plication, which the applicant must
fully complete and serve in accordance
with the requirements of paragraph (n)
of this section.

(2) Requested information. To the ex-
tent reasonably available to the appli-
cant, the scope ruling application must
include the following requested infor-
mation and relevant supporting docu-
mentation.

(i) A detailed description of the prod-
uct and its uses, as necessary:

(A) The physical characteristics (in-
cluding chemical, dimensional, and
technical characteristics) of the prod-
uct;

(B) The country(ies) where the prod-
uct is produced, the country from
where the product is exported, and if
imported, the declared country of ori-
g1in;

(C) The product’s tariff classification
under the Harmonized Tariff Schedule
of the United States and copies of any
Customs rulings relevant to the tariff
classification;

(D) The uses of the product;

(E) Clear and legible photographs,
schematic drawings, specifications,
standards, marketing materials, and
any other exemplars providing a visual
depiction of the product; and
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(F) A description of parts, materials,
and the production process employed in
the production of the product;

(ii) A concise public summary of the
product’s description under paragraphs
(¢)(2)(Q)(A) through (C) of this section.

(iii) The name and address of the pro-
ducer, exporter, and importer of the
product.

(iv) A narrative history of the pro-
duction of the product at issue, includ-
ing a history of earlier versions of the
product if this is not the first model of
the product.

(v) The volume of annual production
of the product for the most recently
completed fiscal year.

(vi) If the product has been imported
into the United States as of the date of
the filing of the scope ruling applica-
tion:

(A) An explanation as to whether an
entry of the product has been declared
by an importer, or determined by U.S.
Customs and Border Protection, as sub-
ject to an order, and

(B) Relevant documentation, includ-
ing dated copies of U.S. Customs and
Border Protection entry summary
forms (or electronic entry processing
system documentation) identifying the
product upon importation and other re-
lated commercial documents, including
invoices and contracts, which reflect
the details surrounding the sale and
purchase of that imported product.

(vii) A statement as to whether the
product undergoes any additional proc-
essing in the United States after im-
portation, or in a third country before
importation, and a statement as to the
relevance of this processing to the
scope of the order.

(viii) The applicant’s statement as to
whether the product is covered by the
scope of the order, including:

(A) An explanation with specific ref-
erence to paragraph (j) and (k) of this
section, as appropriate;

(B) Citations to any applicable legal
authority; and

(C) Whether there are companion or-
ders as described in paragraph (m)(2) of
this section.

(ix) Factual information supporting
the applicant’s position, including full
copies of prior scope determinations
and relevant excerpts of other docu-
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ments identified in paragraph (kK)(1) of
this section.

(x) If the product has not been im-
ported into the United States as of the
date of the filing of the scope ruling ap-
plication:

(A) A statement that the product has
been commercially produced;

(B) A description of the countries in
which the product is sold, or has been
sold; and

(C) Relevant documentation which
reflects the details surrounding the
production and sale of that product in
countries other than the United States.

(3) Comments on the adequacy of the re-
quest. Within 10 days after the filing of
a scope ruling application under para-
graph (c)(1) of this section, an inter-
ested party other than the applicant is
permitted one opportunity to submit
comments regarding the adequacy of
the scope ruling application.

(d) Initiation of a scope inquiry and
other actions based on a scope ruling ap-
plication—(1) Acceptance and initiation
of a scope inquiry based on a scope ruling
application. Except as provided under
paragraph (d)(1)(ii) or (d)(2) of this sec-
tion, within 30 days after the filing of
a scope ruling application, the Sec-
retary will determine whether to ac-
cept or reject the scope ruling applica-
tion and to initiate or not initiate a
scope inquiry, or, in the alternative,
paragraph (d)(1)(ii) will apply.

(i) If the Secretary determines that a
scope ruling application is incomplete
or otherwise unacceptable, the Sec-
retary may reject the scope ruling ap-
plication and will provide a written ex-
planation of the reasons for the rejec-
tion. If the scope ruling application is
rejected, the applicant may resubmit
the full application at any time, with
all identified deficiencies corrected.

(ii) If the Secretary issues questions
to the applicant seeking clarification
with respect to one or more aspects of
a scope ruling application, the Sec-
retary will determine whether or not
to initiate within 30 days after the ap-
plicant files a timely response to the
Secretary’s questions.

(iii) If the Secretary does not reject
the scope ruling application or initiate
the scope inquiry within 31 days after
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the filing of the application or the re-
ceipt of a timely response to the Sec-
retary’s questions, the application will
be deemed accepted, and the scope in-
quiry will be deemed initiated.

(2) Addressing the scope issue in an-
other segment of the proceeding. Within
30 days after the filing of a scope ruling
application, if the Secretary deter-
mines upon review of the application
that the scope issue before the Sec-
retary should be addressed in an ongo-
ing segment of the proceeding, such as
a circumvention inquiry under §351.226
or a covered merchandise inquiry under
§351.227, rather than initiating a scope
inquiry, the Secretary will notify the
applicant of its intent to address the
scope issue in such other segment.

(3) Notice of scope applications. On a
monthly basis, the Secretary will pub-
lish a notice in the FEDERAL REGISTER
listing scope applications filed with the
Secretary.

(e) Deadlines for scope rulings—(1) In
general. The Secretary shall issue a
final scope ruling within 120 days after
the date on which the scope inquiry
was initiated under paragraph (b) or (d)
of this section.

(2) Extension. The Secretary may ex-
tend the deadline in paragraph (e)(1) of
this section by no more than 180 days,
for a final scope ruling to be issued no
later than 300 days after initiation, if
the Secretary determines that good
cause exists to warrant an extension.
Situations in which good cause has
been demonstrated may include:

(3) Alignment with other segments. If
the Secretary determines it is appro-
priate to do so, the Secretary may
align the deadlines under this para-
graph with the deadlines of another
segment of the proceeding.

(f) Scope inquiry procedures. The filing
and timing restrictions of §351.301(c) do
not apply to this paragraph (f), and fac-
tual information submitted incon-
sistent with the terms of this para-
graph may be rejected as unsolicited
and untimely. (1) Within 30 days after
the Secretary’s self-initiation of a
scope inquiry under paragraph (b) of
this section, interested parties are per-
mitted one opportunity to submit com-
ments and factual information address-
ing the self-initiation. Within 14 days
after the filing of such comments, any
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interested party is permitted one op-
portunity to submit comments and fac-
tual information submitted by the
other interested parties.

(2) Within 30 days after the initiation
of a scope inquiry under paragraph
(d)(1) of this section, an interested
party other than the applicant is per-
mitted one opportunity to submit com-
ments and factual information to
rebut, clarify, or correct factual infor-
mation contained in the scope ruling
application. Within 14 days after the
filing of such rebuttal, clarification, or
correction, the applicant is permitted
one opportunity to submit comments
and factual information to rebut, clar-
ify, or correct factual information sub-
mitted in the interested party’s rebut-
tal, clarification or correction.

(3) Following initiation of a scope in-
quiry under paragraph (b) or (d) of this
section, the Secretary may issue ques-
tionnaires and verify submissions re-
ceived, where appropriate. The Sec-
retary may limit issuance of question-
naires to a reasonable number of re-
spondents. Questionnaire responses are
due on the date specified by the Sec-
retary. Within 14 days after a question-
naire response has been filed with the
Secretary, an interested party other
than the original submitter is per-
mitted one opportunity to submit com-
ments and factual information to
rebut, clarify, or correct factual infor-
mation contained in the questionnaire
response. Within seven days of the fil-
ing of such rebuttal, clarification, or
correction, the original submitter is
permitted one opportunity to submit
comments and factual information to
rebut, clarify, or correct factual infor-
mation submitted in the interested
party’s rebuttal, clarification or cor-
rection.

(4) If the Secretary issues a prelimi-
nary scope ruling under paragraph (g)
of this section, which is not issued con-
currently with the initiation of the
scope inquiry, the Secretary will estab-
lish a schedule for the filing of scope
comments and rebuttal comments. Un-
less otherwise specified, any interested
party may submit scope comments
within 14 days after the issuance of the
preliminary scope ruling, and any in-
terested party may submit rebuttal
comments within 7 days thereafter.
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Unless otherwise specified, no new fac-
tual information will be accepted in
the scope or rebuttal comments.

(5) If the Secretary issues a prelimi-
nary scope ruling concurrently with
the initiation of a scope inquiry under
paragraph (g) of this section, para-
graphs (f)(1) through (4) of this section
will not apply. In such a situation, the
Secretary will establish appropriate
procedures on a case-specific basis.

(6) If the Secretary determines it is
appropriate to do so, the Secretary
may rescind, in whole or in part, a
scope inquiry under this section and
will notify interested parties.

(7) If the Secretary determines it is
appropriate to do so, the Secretary
may alter or extend any time limits
under this paragraph or establish a sep-
arate schedule for the filing of com-
ments and/or factual information dur-
ing the scope inquiry.

(g) Preliminary scope ruling. The Sec-
retary may issue a preliminary scope
ruling, based upon the available infor-
mation at the time, as to whether
there is a reasonable basis to believe or
suspect that the product subject to a
scope inquiry is covered by the scope of
the order. In determining whether to
issue a preliminary scope ruling, the
Secretary may consider the complexity
of the issues and arguments raised in
the scope inquiry. The Secretary may
issue a preliminary scope ruling con-
currently with the initiation of a scope
inquiry under paragraph (b) or (d) of
this section.

(h) Final scope ruling. The Secretary
will issue a final scope ruling as to
whether the product that is the subject
of the scope inquiry is covered by the
scope of the order, including an expla-
nation of the factual and legal conclu-
sions on which the final scope ruling is
based. The Secretary will promptly
convey a copy of the final scope ruling
in the manner prescribed by section
516A(a)(2)(A)(ii) of the Act to all par-
ties to the proceeding (see
§351.102(b)(36)), subject to the notice re-
quirements for Governments of an FTA
country under §356.6 and §356.7.

(i) Other segments of the proceeding. (1)
Notwithstanding any other provision of
this section, the Secretary may, but is
not required to, address scope issues in
another segment of the proceeding,
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such as an administrative review under
§351.213, a circumvention inquiry under
§351.226, or a covered merchandise in-
quiry under §351.227 without con-
ducting or completing a scope inquiry
under this section. For example, the
Secretary may rescind a scope inquiry
under paragraph (f)(6) of this section
and determine whether the product at
issue is covered by the scope of the
order in another segment of the pro-
ceeding (including another scope in-
quiry).

(2) During the pendency of a scope in-
quiry or upon issuance of a final scope
ruling under paragraph (h) of this sec-
tion, the Secretary may take any fur-
ther action, as appropriate, with re-
spect to another segment of the pro-
ceeding. For example, if the Secretary
considers it appropriate, the Secretary
may request information concerning
the product that is the subject of the
scope inquiry for purpose of an admin-
istrative review under §351.213.

(j) Country of origin determinations. In
considering whether a product is cov-
ered by the scope of the order at issue,
the Secretary may need to determine
the country of origin of the product. To
make such a determination, the Sec-
retary may use any reasonable method
and is not bound by the determinations
of any other agency, including tariff
classification and country of origin
marking rulings issued by U.S. Cus-
toms and Border Protection.

(1) In determining the country of ori-
gin, the Secretary may conduct a sub-
stantial transformation analysis that
considers relevant factors that arise on
a case-by-case basis, including:

(i) Whether the processed down-
stream product is a different class or
kind of merchandise than the upstream
product;

(ii) The physical characteristics (in-
cluding chemical, dimensional, and
technical characteristics) of the prod-
uct;

(iii) The intended end-use of the
downstream product;

(iv) The cost of production/value
added of further processing in the third
country or countries;

(v) The nature and sophistication of
processing in the third country or
countries; and
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(vi) The level of investment in the
third country or countries.

(2) In conducting a country of origin
determination, the Secretary also may
consider where the essential compo-
nent of the product is produced or
where the essential characteristics of
the product are imparted.

(k) Scope rulings. (1) In determining
whether a product is covered by the
scope of the order at issue, the Sec-
retary will consider the language of the
scope and may make its determination
on this basis alone if the language of
the scope, including the descriptions of
merchandise expressly excluded from
the scope, is dispositive.

(i) The following primary interpre-
tive sources may be taken into account
under paragraph (k)(1) introductory
text of this section, at the discretion of
the Secretary:

(A) The descriptions of the merchan-
dise contained in the petition per-
taining to the order at issue;

(B) The descriptions of the merchan-
dise contained in the initial investiga-
tion pertaining to the order at issue;

(C) Previous or concurrent deter-
minations of the Secretary, including
prior scope rulings, memoranda, or
clarifications pertaining to both the
order at issue, as well as other orders
with same or similar language as that
of the order at issue; and

(D) Determinations of the Commis-
sion pertaining to the order at issue,
including reports issued pursuant to
the Commission’s initial investigation.

(ii) The Secretary may also consider
secondary interpretive sources under
paragraph (k)(1) introductory text of
this section, such as any other deter-
minations of the Secretary or the Com-
mission not identified above, Customs
rulings or determinations, industry
usage, dictionaries, and any other rel-
evant record evidence. However, in the
event of a conflict between these sec-
ondary interpretive sources and the
primary interpretive sources under
paragraph (k)(1)(i) of this section, the
primary interpretive sources will nor-
mally govern in determining whether a
product is covered by the scope of the
order at issue.

(2)(i) If the Secretary determines
that the sources under paragraph (k)(1)
of this section are not dispositive, the
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Secretary will then further consider
the following factors:

(A) The physical characteristics (in-
cluding chemical, dimensional, and
technical characteristics) of the prod-
uct;

(B) The expectations of the ultimate
users;

(C) The ultimate use of the product;

(D) The channels of trade in which
the product is sold; and

(E) The manner in which the product
is advertised and displayed.

(ii) In the event of a conflict between
the factors under paragraph (k)(2)(i) of
this section, paragraph (kK)(2)(i)(A) will
normally be allotted greater weight
than the other factors.

(3) If merchandise contains or con-
sists of two or more components and
the product at issue in the scope in-
quiry is a component of that merchan-
dise as a whole, the Secretary may
adopt the following analysis:

(i) The Secretary will analyze the
scope language under paragraph (k)(1)
of this section, and, if necessary, the
factors under paragraph (k)(2) of this
section, to determine if the component
product, standing alone, would be cov-
ered by an order;

(ii) If the Secretary determines that
the component product would other-
wise be covered by the scope of an
order as a result of the analysis under
(k)(3)(1) of this section, the Secretary
will consider the scope language under
paragraph (k)(1) of this section to de-
termine whether the component prod-
uct’s inclusion in the merchandise as a
whole results in its exclusion from the
scope of the order; and

(iii) If the Secretary determines the
analysis under (k)(3)(ii) of this section
does not resolve whether the compo-
nent product’s inclusion in the mer-
chandise as a whole results in its exclu-
sion from the scope of the order, then
the Secretary will consider, as appro-
priate, the following relevant factors
that may arise on a product-specific
basis:

(A) The practicability of separating
the in-scope component for repack-
aging or resale, considering the rel-
ative difficulty and expense of sepa-
rating the components;

(B) The measurable value of the in-
scope component as compared to the
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measurable value of the merchandise
as a whole; and

(C) The ultimate use or function of
the in-scope component relative to the
ultimate use or function of the mer-
chandise as a whole.

(1) Suspension of liquidation. (1) When
the Secretary initiates a scope inquiry
under paragraph (b) or (d) of this sec-
tion, the Secretary will notify U.S.
Customs and Border Protection of the
initiation and direct U.S. Customs and
Border Protection to continue the sus-
pension of liquidation of entries of
products subject to the scope inquiry
that were already subject to the sus-
pension of liquidation, and to apply the
cash deposit rate that would be appli-
cable if the product were determined to
be covered by the scope of the order.
Such suspension shall include, but
shall not be limited to, entries covered
by the final results of administrative
review of an antidumping or counter-
vailing duty order ©pursuant to
§351.212(b), automatic assessment pur-
suant to §351.212(c), and a rescinded ad-
ministrative review  pursuant to
§351.213(d), as well as any other entries
already suspended by U.S. Customs and
Border Protection under the anti-
dumping and countervailing duty laws
which have not yet been liquidated in
accordance with 19 CFR part 159.

(2) If the Secretary issues a prelimi-
nary scope ruling under paragraph (g)
of this section that the product at
issue is covered by the scope of the
order, the Secretary will take the fol-
lowing actions:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate;

(ii) The Secretary will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of initiation of the scope in-
quiry; and

(ii1)(A) In general. Subject to para-
graph (1)(2)(iii)(B) of this section, the
Secretary normally will direct U.S.
Customs and Border Protection to
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begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption prior to
the date of initiation of the scope in-
quiry.

(B) Exception. If the Secretary deter-
mines it is appropriate to do so, the
Secretary may, at the timely request
of an interested party or at the Sec-
retary’s discretion, direct U.S. Cus-
toms and Border Protection to begin
the suspension of liquidation and apply
the applicable cash deposit rate under
paragraph (1)(2)(iii)(A) of this section
at an alternative date. In response to a
timely request from an interested
party, the Secretary will only consider
an alternative date based on a specific
argument supported by evidence estab-
lishing the appropriateness of that al-
ternative date.

(3) If the Secretary issues a final
scope ruling under paragraph (h) of this
section that the product at issue is
covered by the scope of the order, the
Secretary will take the following ac-
tions:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate until
appropriate liquidation instructions
are issued;

(ii) The Secretary will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of initiation of the scope in-
quiry until appropriate liquidation in-
structions are issued; and

(ii1)(A) In general. Subject to para-
graph (1)(3)(iii)(B) of this section, the
Secretary normally will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption prior to
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the date of initiation of the scope in-
quiry until appropriate liquidation in-
structions are issued.

(B) Ezxception. If the Secretary deter-
mines it is appropriate to do so, the
Secretary may, at the timely request
of an interested party or at the Sec-
retary’s discretion, direct U.S. Cus-
toms and Border Protection to begin
the suspension of liquidation and apply
the applicable cash deposit rate under
paragraph (1)(3)(iii)(A) of this section
at an alternative date until appro-
priate liquidation instructions are
issued. In response to a timely request
from an interested party, the Secretary
will only consider an alternative date
based on a specific argument supported
by evidence establishing the appro-
priateness of that alternative date.

(4) If the Secretary issues a final
scope ruling under paragraph (h) of this
section that the product is not covered
by the scope of the order, and entries of
the product at issue are not otherwise
subject to suspension of liquidation as
a result of another segment of the pro-
ceeding, such as a circumvention in-
quiry under §351.226 or a covered mer-
chandise inquiry under §351.227, the
Secretary will order U.S. Customs and
Border Protection to terminate the
suspension of liquidation and refund
any cash deposits for such entries.

(5) Nothing in this section affects the
U.S. Customs and Border Protection’s
authority to take any additional ac-
tion with respect to the suspension of
liquidation or related measures.

(m) Applicability of scope rulings; com-
panion orders—(1) Applicability of scope
rulings. In conducting a scope inquiry
under this section, the Secretary shall
consider, based on the available record
evidence, whether the scope ruling
should be applied:

(i) On a producer-specific, exporter-
specific, importer-specific basis, or
some combination thereof; or

(ii) To all products from the same
country with the same relevant phys-
ical characteristics, (including chem-
ical, dimensional and technical charac-
teristics) as the product at issue, on a
country-wide basis, regardless of the
producer, exporter or importer of those
products.

(2) Companion antidumping and coun-
tervailing duty orders. If there are com-
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panion antidumping and countervailing
duty orders covering the same mer-
chandise from the same country of ori-
gin, the requesting interested party
under paragraph (c) of this section
must file the scope ruling application
pertaining to both orders on the
records of both the antidumping duty
and countervailing duty proceedings. If
the Secretary accepts the scope appli-
cations on both records under para-
graph (d) of this section, the Secretary
will notify the requesting interested
party that all subsequent filings should
be filed only on the record of the anti-
dumping duty proceeding. If the Sec-
retary determines to initiate a scope
inquiry under paragraph (b) or (d) of
this section, the Secretary will initiate
and conduct a single inquiry with re-
spect to the product at issue for both
orders only on the record of the anti-
dumping duty proceeding. Once the
Secretary issues a final scope ruling on
the record of the antidumping duty
proceeding, the Secretary will include
on the record of the countervailing
duty proceeding a copy of the scope
ruling memoranda, a copy of the pre-
liminary scope ruling memoranda, if
one had been issued, and all relevant
instructions to U.S. Customs and Bor-
der Protection.

(n) Service of scope ruling application;
annual inquiry service list; entry of ap-
pearance. (1) The requirements of
§351.303(f) apply to this section, except
that an interested party that submits a
scope ruling application under para-
graph (c) of this section must serve a
copy of the application on all persons
on the annual inquiry service list for
that order, as well as the companion
order, if any, as described in paragraph
(m)(2) of this section. If a scope ruling
application is rejected and resubmitted
pursuant to paragraph (d)(1) of this sec-
tion, service of the resubmitted appli-
cation is not required under this para-
graph, unless otherwise specified.

(2) For purposes of this section, the
“annual inquiry service list”’ will in-
clude the petitioner(s) and those par-
ties that file a request for inclusion on
the annual inquiry service list for a
proceeding, in accordance with the
Secretary’s established procedures.

(3) A new ‘“‘annual inquiry service
list”” will be established on a yearly
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basis. Parties filing a request for inclu-
sion on that list must file a request
during the anniversary month of the
publication of the antidumping or
countervailing duty order. Only the pe-
titioner and the government of the for-
eign country at issue in an anti-
dumping or countervailing duty order
will be automatically placed on the
new annual inquiry service list once
the previous year’s list has been re-
placed.

(4) Once a scope inquiry has been self-
initiated or a scope ruling application
is accepted by the Secretary, a seg-
ment-specific service list will be estab-
lished and the requirements of
§351.303(f) will apply. Parties other
than the scope ruling applicant under
paragraph (c¢) of this section that wish
to participate in the scope inquiry
must file an entry of appearance in ac-
cordance with §351.103(d)(1).

(0) Publication of list of final scope rul-
ings. On a quarterly basis, the Sec-
retary will publish in the FEDERAL
REGISTER a list of final scope rulings
issued within the previous three
months. This list will include the case
name, and a brief description of the
ruling. The Secretary also may include
complete public versions of its scope
rulings on its website, should the Sec-
retary determine such placement is
warranted.

(p) Suspended investigations; suspen-
sion agreements. The Secretary may
apply the procedures set forth in this
section in determining whether a prod-
uct at issue is covered by the scope of
a suspended investigation or a suspen-
sion agreement (see §351.208).

(a) Scope clarifications. The Secretary
may issue a scope clarification at any
time which provides an interpretation
of specific language in the scope of an
order and addresses other scope-related
issues but does not address or deter-
mine whether a product is covered by
the scope of an order in the first in-
stance other than in the situations
listed in this paragraph (q).

(1) Scope clarifications may be used
in the following situations to clarify:

(i) Whether a product is covered or
excluded by the scope of an order based
on two or more previous scope deter-
minations covering products which
have the same or similar physical char-

19 CFR Ch. Il (4-1-25 Edition)

acteristics (including chemical, dimen-
sional, and technical characteristics);

(ii) Whether a product covered by the
scope of an order, and for which cov-
erage is not at issue, is not subject to
the imposition of antidumping or coun-
tervailing duties pursuant to a statu-
tory exception to the trade remedy
laws, such as the limited governmental
importation exception set forth in sec-
tion 771(20)(B) of the Act;

(iii) Whether language or descriptors
in the scope of an order that are subse-
quently updated, revised, or replaced,
in the following circumstances, con-
tinue to apply to the product at issue:

(A) Modifications to the language in
the scope of an order pursuant to liti-
gation or a changed circumstances re-
view under section 751(b) of the Act;

(B) Changes to Harmonized Tariff
Schedule classifications, as adminis-
tered by the Commission; and

(C) Changes to industrial standards
set forth in a scope, as determined by
the industry source for those standards
identified in the scope; and

(iv) To clarify an analysis conducted
by Commerce in a previous scope deter-
mination or scope ruling. For example,
an issue may arise as to whether cer-
tain processing, observed in a segment
of proceeding and conducted in a third
country, falls within a stage of produc-
tion previously determined by the Sec-
retary in a country-of-origin analysis
in the same proceeding, pursuant to
paragraph (j)(2) of this section, to be
the stage of production at which the
essential component of the product is
produced or where the essential charac-
teristics of the product are imparted.

(2) Scope clarifications may take the
form of an interpretive footnote to the
scope when the scope is published or
issued in instructions to U.S. Customs
and Border Protection, or in a memo-
randum issued in an ongoing segment
of a proceeding. At the discretion of
the Secretary, a scope clarification
may also take the form of preliminary
and final notices of scope clarification
published in the FEDERAL REGISTER. If
the Secretary decides to publish pre-
liminary and final notifications of
scope clarification, it must provide in-
terested parties at least 30 days after
the publication of the preliminary no-
tification of scope clarification to file
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comments with the Secretary. The Sec-
retary will address those comments in
the final notification of scope clarifica-
tion published in the FEDERAL REG-
ISTER.

[86 FR 52374, Sept. 20, 2021, as amended at 88
FR 67077, Sept. 29, 2023; 89 FR 20833, Mar. 25,
2024]

§351.226 Circumvention inquiries.

(a) Introduction. Section 781 of the
Act addresses the circumvention of
antidumping and countervailing duty
orders. This provision recognizes that
circumvention seriously undermines
the effectiveness of the remedies pro-
vided by the antidumping and counter-
vailing duty proceedings and frustrates
the purposes for which these laws were
enacted. Section 781 of the Act allows
the Secretary to apply antidumping
and countervailing duty orders in such
a way as to prevent circumvention by
including within the scope of the order
four distinct categories of merchan-
dise. The Secretary will initiate and
conduct a circumvention inquiry at the
request of an interested party or on the
Secretary’s initiative, and issue a cir-
cumvention determination as provided
for under section 781 of the Act and the
rules and procedures in this section.
Unless otherwise specified, the proce-
dures as described in subpart C of this
part (§§351.301 through 351.308 and
351.312 through 351.313) apply to this
section.

(b) Self-initiation of a circumvention in-
quiry. If the Secretary determines from
available information that an inquiry
is warranted into the question of
whether the elements necessary for a
circumvention determination under
section 781 of the Act exist, the Sec-
retary may initiate a circumvention
inquiry by publishing a notice of initi-
ation in the FEDERAL REGISTER.

(c) Circumvention inquiry request—(1)
In general. An interested party may
submit a request for a circumvention
inquiry that alleges that the elements
necessary for a circumvention deter-
mination under section 781 of the Act
exist and that is accompanied by infor-
mation reasonably available to the in-
terested party supporting these allega-
tions. The circumvention inquiry re-
quest must be served in accordance
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with the requirements of paragraph (n)
of this section.

(2) Contents of request. To the extent
reasonably available to the requestor,
a circumvention inquiry request must
include the following requested infor-
mation under paragraph (c)(1) of this
section and relevant supporting docu-
mentation:

(i) A detailed description of the mer-
chandise allegedly circumventing the
antidumping or countervailing duty
order, including:

(A) The physical characteristics (in-
cluding chemical, dimensional or tech-
nical characteristics) of the product;

(B) The country(ies) where the prod-
uct 1is produced, the country from
where it is exported, and the declared
country of origin;

(C) The product’s tariff classification
under the Harmonized Tariff Schedule
of the United States and copies of any
Customs rulings relevant to the tariff
classification;

(D) The uses of the product;

(E) Clear and legible photographs,
schematic drawings, specifications,
standards, marketing materials, and
any other exemplars providing a visual
depiction of the product; and

(F) A description of parts, materials,
and the production process employed in
the production of the product.

(ii) A concise public summary of the
product’s description under paragraphs
(¢)(2)(1)(A) through (C) of this section.

(iii) The name and address of the pro-
ducer, exporter, and importer of the
product. If the full universe of parties
allegedly circumventing the order(s) is
unknown, then examples are sufficient.

(iv) A statement of the requestor’s
position as to the nature of the alleged
circumvention under section 781 of the
Act, such as a description of the proce-
dures, channels of trade, and foreign
countries involved (including a descrip-
tion of the processes occurring in each
country), as appropriate.

(v) A statement of the requestor’s po-
sition as to whether the circumvention
inquiry, if initiated, should be con-
ducted on a country-wide basis.

(vi) Factual information supporting
this position, including import and ex-
port data relevant to the merchandise
allegedly circumventing the anti-
dumping or countervailing duty order.
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(3) Comments and information on the
adequacy of the request. Within 10 days
after the filing of a circumvention in-
quiry request under paragraph (c)(1) of
this section, an interested party other
than the requestor is permitted one op-
portunity to submit comments and new
factual information regarding the ade-
quacy of the circumvention inquiry re-
quest. Within five days after the filing
of new factual information in support
of adequacy comments, the requestor is
permitted one opportunity to submit
comments and factual information to
rebut, clarify, or correct that factual
information.

(d) Initiation of a circumvention inquiry
and other actions based on a request—(1)
Initiation of a circumvention inquiry. Ex-
cept as provided under paragraphs
(d)(1)(@i) and (d)(2) of this section, with-
in 30 days after the filing of a request
for a circumvention inquiry, the Sec-
retary will determine whether to ac-
cept or reject the request and whether
to initiate or not initiate a circumven-
tion inquiry. If it is not practicable to
make such determinations within 30
days, the Secretary may extend the 30-
day deadline by an additional 15 days if
no interested party has filed new fac-
tual information in response to the cir-
cumvention request pursuant to para-
graph (c)(3) of this section. If inter-
ested parties have filed new factual in-
formation pursuant to paragraph (c)(3)
of this section, the Secretary may ex-
tend the 30-day deadline by an addi-
tional 30 days.

(i) If the Secretary determines that
the request is incomplete or otherwise
unacceptable, the Secretary may reject
the request, and will provide a written
explanation of the reasons for the re-
jection. If the request is rejected, the
requestor may resubmit the full re-
quest at any time, with all identified
deficiencies corrected.

(ii) If the Secretary issues questions
to the requestor seeking clarification
with respect to one or more aspects of
a circumvention inquiry request, the
Secretary will determine whether or
not to initiate within 30 days after the
requestor files a timely response to the
Secretary’s questions.

(iii) If the Secretary determines that
a request for a circumvention inquiry
satisfies the requirements of paragraph
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(c) of this section, the Secretary will
accept the request and initiate a cir-
cumvention inquiry. The Secretary
will publish a notice of initiation in
the FEDERAL REGISTER.

(2) Other actions based on a request for
a circumvention inquiry. Where applica-
ble, the Secretary may take one of the
following actions within the applicable
timeline under paragraph (d)(1) of this
section:

(i) If the Secretary determines upon
review of a request for a circumvention
inquiry that a scope ruling is war-
ranted before the Secretary can con-
duct a circumvention analysis, the Sec-
retary may either initiate the cir-
cumvention inquiry under paragraph
(d)(1)(ii) of this section and address the
scope issue in the circumvention in-
quiry (see §351.225(i)(1)), or defer initi-
ation of the circumvention inquiry
pending the completion of any ongoing
or new segment of the proceeding ad-
dressing the scope issue. When initi-
ation is deferred pending another seg-
ment of the proceeding, if the result of
that other segment is that the product
at issue is not covered by the scope of
the antidumping and/or countervailing
duty order(s) at issue, the Secretary
may immediately initiate the cir-
cumvention inquiry upon the issuance
of the final decision in that other seg-
ment; or

(ii) If the Secretary determines upon
review of the request for a circumven-
tion inquiry that the circumvention
issue should be addressed in an ongoing
segment of the proceeding, such as a
covered merchandise inquiry under
§351.227, rather than initiating a cir-
cumvention inquiry, the Secretary will
notify the requestor of its intent to ad-
dress the circumvention issue in such
other segment.

(e) Deadlines for circumvention deter-
minations—(1) Preliminary determination.
The Secretary will issue a preliminary
determination under paragraph (g)(1) of
this section no later than 150 days after
the date of publication of the notice of
initiation of paragraph (b) or (d) of this
section. If the Secretary concludes that
an extension of the preliminary deter-
mination is warranted, the Secretary
may extend that deadline by no more
than 90 additional days.
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(2) Final determination. In accordance
with section 781(f) of the Act, the Sec-
retary shall, to the maximum extent
practicable, issue a final determination
under paragraph (g)(2) of this section
no later than 300 days from the date of
publication of the notice of initiation
of a circumvention inquiry under para-
graph (b) or (d) of this section. If the
Secretary concludes that the inquiry is
extraordinarily complicated and addi-
tional time is necessary to issue a final
circumvention determination, then the
Secretary may extend the 300-day dead-
line by no more than 65 days.

(3) Alignment with other segments. If
the Secretary determines it is appro-
priate to do so, the Secretary may
align the deadlines under this para-
graph with the deadlines of another
segment of the proceeding.

(f) Circumvention inquiry procedures.
The filing and timing instructions of
§351.301(c) do not apply to this para-
graph (f), and factual information sub-
mitted inconsistent with the terms of
this paragraph may be rejected as un-
solicited and untimely. (1) Within 30
days after the Secretary’s self-initi-
ation of a circumvention inquiry under
paragraph (b) of this section, interested
parties are permitted one opportunity
to submit comments and factual infor-
mation addressing the self-initiation.
Within 14 days after the filing of such
comments, any interested party is per-
mitted one opportunity to submit com-
ments and factual information sub-
mitted by the other interested parties.

(2) Within 30 days after the initiation
of a circumvention inquiry under para-
graph (d)(1) of this section, an inter-
ested party other than the applicant is
permitted one opportunity to submit
comments and factual information to
rebut, clarify, or correct factual infor-
mation contained in the scope ruling
application. Within 14 days after the
filing of such rebuttal, clarification, or
correction, the applicant is permitted
one opportunity to submit comments
and factual information to rebut, clar-
ify, or correct factual information sub-
mitted in the interested party’s rebut-
tal, clarification, or correction.

(3) Following initiation of a cir-
cumvention inquiry under paragraph
(b) or (d) of this section, the Secretary
may issue questionnaires and verify
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submissions received, where appro-
priate. The Secretary may limit

issuance of questionnaires to a reason-
able number of respondents. Question-
naire responses are due on the date
specified by the Secretary. Within 14
days after a questionnaire response has
been filed with the Secretary, an inter-
ested party other than the original
submitter is permitted one opportunity
to submit comments and factual infor-
mation to rebut, clarify, or correct fac-
tual information contained in the ques-
tionnaire response. Within 7 days of
the filing of such rebuttal, clarifica-
tion, or correction, the original sub-
mitter is permitted one opportunity to
submit comments and factual informa-
tion to rebut, clarify, or correct factual
information contained in the inter-
ested party’s rebuttal, clarification or
correction.

(4) If the Secretary issues a prelimi-
nary circumvention determination
under paragraph (g)(1) of this section,
which is not issued concurrently with
the initiation of the circumvention in-
quiry, the Secretary will establish a
schedule for the filing of comments and
rebuttal comments. Unless otherwise
specified, any interested party may
submit comments within 14 days after
the issuance of the preliminary -cir-
cumvention determination, and any in-
terested party may submit rebuttal
comments within 7 days thereafter.
Unless otherwise specified, no new fac-
tual information will be accepted in
the comments or rebuttal comments.

(b) If the Secretary issues a prelimi-
nary circumvention determination
concurrently with the initiation of the
circumvention inquiry under paragraph
(2)(1) of this section, paragraphs (f)(1)
through (4) will not apply. In such a
situation, the Secretary will establish
appropriate procedures on a case-spe-
cific basis.

(6) If the Secretary determines it is
appropriate to do so, the Secretary
may rescind, in whole or in part, a cir-
cumvention inquiry, under this section
and will notify interested parties. Situ-
ations in which the Secretary may re-
scind a circumvention inquiry include:

(i) The requestor timely withdraws
its request for a circumvention inquiry
under paragraph (c¢) of this section;
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(ii) The Secretary issues a final de-
termination in another segment of a
proceeding, and has determined that
the merchandise at issue in the cir-
cumvention inquiry is covered by the
scope of the antidumping or counter-
vailing duty order;

(iii) The Secretary has initiated a
circumvention inquiry under paragraph
(b) or (d) of this section to examine cir-
cumvention under two or more provi-
sions under paragraph (h), (i), (j), or (k)
of this section, and determines that it
is not necessary to issue a final cir-
cumvention determination with re-
spect to one of those paragraphs. For
example, if the Secretary initiates a
circumvention inquiry to examine
whether merchandise is altered in
minor respects under paragraph (j) of
this section or later-developed mer-
chandise under paragraph (k) of this
section, the Secretary may rescind the
inquiry in part to address only one of
those provisions; or

(iv) The Secretary has initiated a
covered merchandise inquiry under
§351.227 and determined that it can ad-
dress the necessary elements for a cir-
cumvention determination under sec-
tion 781 of the Act in that proceeding.

(7) If the Secretary determines it is
appropriate to do so, the Secretary
may alter or extend any time limits
under this paragraph or establish a sep-
arate schedule for the filing of com-
ments and/or factual information dur-
ing the circumvention inquiry.

(8)(i) The Secretary will notify the
Commission in writing of the proposed
inclusion of products in an order prior
to issuing a final determination under
paragraph (g)(2) of this section based
on a determination under:

(A) Section 781(a) of the Act (para-
graph (h) of this section) with respect
to merchandise completed or assem-
bled in the United States (other than
minor completion or assembly);

(B) Section 781(b) of the Act (para-
graph (i) of this section) with respect
to merchandise completed or assem-
bled in other foreign countries; or

(C) Section 781(d) of the Act (para-
graph (k) of this section) with respect
to later-developed products that incor-
porate a significant technological ad-
vance or significant alteration of an
earlier product.
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(ii) If the Secretary notifies the Com-
mission under paragraph (f)(8)(i) of this
section, upon the written request of
the Commission, the Secretary will
consult with the Commission regarding
the proposed inclusion, and any such
consultation will be completed within
15 days after the date of such request.
If, after consultation, the Commission
believes that a significant injury issue
is presented by the proposed inclusion
of a product within an order, the Com-
mission may provide written advice to
the Secretary as to whether the inclu-
sion would be inconsistent with the af-
firmative injury determination of the
Commission on which the order is
based.

(9) During the pendency of a cir-
cumvention inquiry or upon issuance of
a final circumvention determination
under paragraph (g)(2) of this section,
the Secretary may take any further ac-
tion, as appropriate, with respect to
another segment of the proceeding. For
example, if the Secretary considers it
appropriate, the Secretary may request
information concerning the product
that is the subject of the circumven-
tion inquiry for purposes of an admin-
istrative review under §351.213.

(g) Circumvention determinations—(1)
Preliminary determination. The Sec-
retary will issue a preliminary deter-
mination, based upon the available in-
formation at the time, as to whether
there is a reasonable basis to believe or
suspect that the elements necessary for
a circumvention determination under
section 781 of the Act exist. The pre-
liminary determination will be pub-
lished in the FEDERAL REGISTER. The
Secretary may publish notice of a pre-
liminary determination concurrently
with the notice of initiation of a cir-
cumvention inquiry under paragraph
(b) or (d) of this section.

(2) Final determination. The Secretary
will issue a final determination as to
whether the elements necessary for a
circumvention determination under
section 781 of the Act exist, in which
case the merchandise at issue will be
included within the scope of the order.
As part of its determination, the Sec-
retary will include an explanation of
the factual and legal conclusions on
which the final determination is based.
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The final determination will be pub-
lished in the FEDERAL REGISTER.
Promptly after publication, the Sec-
retary will convey a copy of the final
determination in the manner pre-
scribed by section 516A(a)(2)(A)({i) of
the Act to all parties to the proceeding
(see §351.102(b)(36)).

(h) Products completed or assembled in
the United States. Under section 781(a)
of the Act, the Secretary may include
within the scope of an antidumping or
countervailing duty order imported
parts or components referred to in sec-
tion 781(a)(1)(B) of the Act that are
used in the completion or assembly of
the merchandise in the United States
at any time such order is in effect. In
determining the value of parts or com-
ponents (including such purchases from
another person) under section
781(a)(1)(D) of the Act, or of processing
performed (including by another per-
son) under section 781(a)(2)(E) of the
Act, the Secretary may determine the
value of the part or component on the
basis of the cost of producing the part
or component under section 773(e) of
the Act—or, in the case of nonmarket
economies, on the basis of section
773(c) of the Act.

(1) Products completed or assembled in
other foreign countries. Under section
781(b) of the Act, the Secretary may in-
clude within the scope of an anti-
dumping or countervailing duty order,
at any time such order is in effect, im-
ported merchandise completed or as-
sembled in a foreign country other
than the country to which the order
applies. In determining the value of
parts or components (including such
purchases from another person) under
section 781(b)(1)(D) of the Act, or of
processing performed (including by an-
other person) under section 781(b)(2)(E)
of the Act, the Secretary may deter-
mine the value of the part or compo-
nent on the basis of the cost of pro-
ducing the part or component under
section T773(e) of the Act—or, in the
case of nonmarket economies, on the
basis of section 773(c) of the Act.

(j) Minor alterations of merchandise.
Under section 781(c) of the Act, the
Secretary may include within the
scope of an antidumping or counter-
vailing duty order articles altered in
form or appearance in minor respects.
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The Secretary may consider such cri-
teria including, but not limited to, the
overall physical characteristics of the
merchandise, (including chemical, di-
mensional, and technical characteris-
tics), the expectations of the ultimate
users, the use of the merchandise, the
channels of marketing and the cost of
any modification relative to the total
value of the imported products. The
Secretary also may consider the cir-
cumstances under which the products
enter the United States, including but
not limited to the timing of the entries
and the quantity of merchandise en-
tered during the circumvention review
period.

(k) Later-developed merchandise. In de-
termining whether later-developed
merchandise is within the scope of an
antidumping or countervailing duty
order, the Secretary will apply section
781(d) of the Act. In determining
whether merchandise is ‘‘later-devel-
oped” the Secretary will examine
whether the merchandise at issue was
commercially available at the time of
the initiation of the underlying anti-
dumping or countervailing duty inves-
tigation.

(1) Suspension of liquidation. (1) When
the Secretary publishes a notice of ini-
tiation of a circumvention inquiry
under paragraph (b) or (d) of this sec-
tion, the Secretary will notify U.S.
Customs and Border Protection of the
initiation and direct U.S. Customs and
Border Protection to continue the sus-
pension of liquidation of entries of
products subject to the circumvention
inquiry that were already subject to
the suspension of liquidation, and to
apply the cash deposit rate that would
be applicable if the product were deter-
mined to be covered by the scope of the
order.

(2) If the Secretary issues an affirma-
tive preliminary determination under
paragraph (g)(1) of this section that the
product at issue is covered by the scope
of the order, the Secretary will take
the following actions:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate;

(ii) The Secretary will direct U.S.
Customs and Border Protection to
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begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of the publication of the no-
tice of initiation of the circumvention
inquiry; and

(ii1)(A) In general. Subject to para-
graph (1)(2)(iii)(B) of this section, if the
Secretary determines that it is appro-
priate to do so, the Secretary may di-
rect U.S. Customs and Border Protec-
tion to begin the suspension of liquida-
tion and require a cash deposit of esti-
mated duties, at the applicable rate,
for each unliquidated entry of the prod-
uct not yet suspended, entered, or
withdrawn from warehouse, for con-
sumption prior to the date of publica-
tion of the notice of initiation of the
inquiry. The Secretary may take ac-
tion under this provision at the timely
request of an interested party or at the
Secretary’s discretion. In response to a
timely request from an interested
party, the Secretary will only consider
an alternative date based on a specific
argument supported by evidence estab-
lishing the appropriateness of that al-
ternative date.

(B) Exception. If the Secretary has de-
termined to address a covered mer-
chandise referral (see §351.227) in a cir-
cumvention inquiry under §351.226, the
rules of §351.227(1)(2)(iii) will apply.

(3) If the Secretary issues an affirma-
tive final determination under para-
graph (g)(2) of this section that the
product at issue is covered by the scope
of the order, the following rules will
apply:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate until
appropriate liquidation instructions
are issued;

(ii) The Secretary will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the notice of

19 CFR Ch. Il (4-1-25 Edition)

initiation of the inquiry until appro-
priate liquidation instructions are
issued; and

(ii1)(A) In general. Subject to para-
graph (1)(3)(iii)(B) of this section, if the
Secretary determines that it is appro-
priate to do so, the Secretary may di-
rect U.S. Customs and Border Protec-
tion to begin the suspension of liquida-
tion and require a cash deposit of esti-
mated duties, at the applicable rate,
for each unliquidated entry of the prod-
uct not yet suspended, entered, or
withdrawn from warehouse, for con-
sumption prior to the date of publica-
tion of the notice of initiation of the
inquiry until appropriate liquidation
instructions are issued. The Secretary
may take action under this provision
at the timely request of an interested
party or at the Secretary’s discretion.
In response to a timely request from an
interested party, the Secretary will
only consider an alternative date based
on a specific argument supported by
evidence establishing the appropriate-
ness of that alternative date.

(B) Exception. If the Secretary has de-
termined to address a covered mer-
chandise referral (see §351.227) in a cir-
cumvention inquiry under §351.226, the
rules of §351.227(1)(3)(iii) will apply.

(4) If the Secretary issues a negative
final determination under paragraph
(2)(2) of this section, and entries of the
product are not otherwise subject to
suspension of liquidation as a result of
another segment of the proceeding,
such as a covered merchandise inquiry
under §351.227, the Secretary will order
U.S. Customs and Border Protection to
terminate the suspension of liquidation
and refund any cash deposits for such
entries.

(5) Nothing in this section affects the
U.S. Customs and Border Protection’s
authority to take any additional ac-
tion with respect to the suspension of
liquidation or related measures.

(m) Applicability of circumvention de-
termination, companion orders—(1) Appli-
cability of circumvention determination.
In conducting a circumvention inquiry
under this section, the Secretary shall
consider, based on the available record
evidence, the appropriate remedy to
address circumvention and to prevent
evasion of the order. Such remedies
may include:
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(i) The application of the determina-
tion on a producer-specific, exporter-
specific, importer-specific basis, or
some combination thereof;

(ii) The application of the determina-
tion on a country-wide basis to all
products from the same country as the
product at issue with the same rel-
evant physical characteristics, (includ-
ing chemical, dimensional and tech-
nical characteristics), regardless of
producer, exporter, or importer of
those products;

(iii) The application of the deter-
mination on a country-wide basis to all
products from the same country as the
product at issue with similar relevant

physical characteristics, (including
chemical, dimensional and technical
characteristics), regardless of pro-

ducer, exporter, or importer of those
products; and

(iv) The implementation of a certifi-
cation requirement under 19 CFR
351.228.

(2) Companion antidumping and coun-
tervailing duty orders. If there are com-
panion antidumping and countervailing
duty orders covering the same mer-
chandise from the same country of ori-
gin, the requesting interested party
under paragraph (c) of this section
must file the request pertaining to
both orders on the record of both the
antidumping duty and countervailing
duty segments of the proceeding. If the
Secretary accepts the circumvention
requests on both records under para-
graph (d) of this section, the Secretary
will notify the requesting interested
party that all subsequent filings should
be filed only on the record of the anti-
dumping duty proceeding. If the Sec-
retary determines to initiate a cir-
cumvention inquiry under paragraph
(b) or (d) of this section, the Secretary
will initiate and conduct a single in-
quiry with respect to the product at
issue for both orders only on the record
of the antidumping duty proceeding.
Once the Secretary issues a final cir-
cumvention determination on the
record of the antidumping duty pro-
ceeding, the Secretary will include on
the record of the countervailing duty
proceeding copies of the final cir-
cumvention determination memo-
randa, the final circumvention deter-
mination FEDERAL REGISTER notice,
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the preliminary circumvention deter-
mination memoranda, the preliminary
circumvention determination FEDERAL
REGISTER notice, and all relevant in-
structions to U.S. Customs and Border
Protection.

(n) Service of circumvention inquiry re-
quest; annual inquiry service list; entry of
appearance. (1) The requirements of
§351.303(f) apply to this section, except
that an interested party that submits a
circumvention inquiry request under
paragraph (c¢) of this section must serve
a copy of that inquiry request on all
persons on the annual inquiry service
list for that order, as well as the com-
panion order, if any, as described in
paragraph (m)(2) of this section. The
procedures and description pertaining
to the ‘‘annual inquiry service list’’ are
set forth in §351.225(n)(1) through (3).

(2) Once a circumvention inquiry is
self-initiated or a circumvention in-
quiry request is accepted by the Sec-
retary, a segment-specific service list
will be established and the require-
ments of §351.303(f) will apply. Parties
other than the interested party re-
questing a circumvention inquiry that
wish to participate in the circumven-
tion inquiry must file an entry of ap-

pearance in accordance with
§351.103(d)(1).
(0) Suspended investigations;, suspen-

sion agreements. The Secretary may, in
accordance with section 781 of the Act,
apply the procedures set forth in this
section in determining whether the
product at issue circumvented a sus-
pended investigation or a suspension
agreement (see §351.208).

[86 FR 52377, Sept. 20, 2021, as amended at 88
FR 67078, Sept. 29, 2023; 89 FR 20834, Mar. 25,
2024]

§351.227 Covered merchandise refer-
rals.

(a) Introduction. The Trade Facilita-
tion and Trade Enforcement Act of 2015
contains Title IV—Prevention of Eva-
sion of Antidumping and Counter-
vailing Duty Orders (short title ‘“En-
force and Protect Act of 2015 or
“EAPA”’) (Pub. L. 114-125, sections 401,
421, 130 Stat. 122, 155, 161 (2016)). The
Enforce and Protect Act of 2015 added
section 517 to the Act, which estab-
lished a new framework by which U.S.
Customs and Border Protection can
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conduct civil administrative investiga-
tions of potential duty evasion of an
antidumping and/or countervailing
duty order (referred to herein as an
“EAPA investigation’). Section
517(b)(4)(A)(i) of the Act provides a pro-
cedure whereby if, during the course of
an EAPA investigation, U.S. Customs
and Border Protection is unable to de-
termine whether the merchandise at
issue is covered merchandise within
the meaning of section 517(a)(3) of the
Act, it shall refer the matter to the
Secretary to make such a determina-
tion (referred to herein as a ‘‘covered
merchandise referral’’). Section
517(b)(4)(B) of the Act directs the Sec-
retary to determine whether the mer-
chandise is covered merchandise and
promptly transmit the determination
to U.S. Customs and Border Protec-
tion. The Secretary will consider a cov-
ered merchandise referral and issue a
covered merchandise determination in
accordance with the rules and proce-
dures in this section. Unless otherwise
specified, the procedures as described
in subpart C of this part (§§351.301
through 351.308 and 351.312 through
351.313) apply to this section.

(b) Actions with respect to covered mer-
chandise referral. (1) Within 20 days
after acknowledging receipt of a cov-
ered merchandise referral from TU.S.
Customs and Border Protection pursu-
ant to section 517(b)(4)(A)(i) of the Act
that the Secretary determines to be
sufficient, the Secretary will take one
of the following actions.

(i) Initiate a covered merchandise in-
quiry; or

(ii) If the Secretary determines upon
review of the covered merchandise re-
ferral that the issue can be addressed
in an ongoing segment of the pro-
ceeding, such as a scope inquiry under
§351.225 or a circumvention inquiry
under §351.226, rather than initiating
the covered merchandise inquiry, the
Secretary will address the covered
merchandise referral in such other seg-
ment.

(2) The Secretary will publish a no-
tice of its action taken with respect to
a covered merchandise referral under
paragraph (b)(1) of this section in the
FEDERAL REGISTER.

(c) Deadlines for covered merchandise
determinations—(1) In general. When the
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Secretary initiates a covered merchan-
dise inquiry under paragraph (b)(1) of
this section, the Secretary shall issue a
final covered merchandise determina-
tion within 120 days from the date of
publication of the notice of initiation.

(2) Extension. The Secretary may ex-
tend the deadline in paragraph (c)(1) of
this section by no more than 150 days if
the Secretary determines that good
cause exists to warrant an extension.
Situations in which good cause has
been demonstrated may include:

(i) If the Secretary has issued ques-
tionnaires to interested parties; re-
ceived responses to those question-
naires; and determined that an exten-
sion is warranted to request further in-
formation or consider and address the
parties’ responses on the record ade-
quately;

(i) The Secretary has issued a pre-
liminary covered merchandise deter-
mination (see paragraph (e)(1) of this
section); or

(iii) The Secretary has determined to
address a scope or circumvention issue
from another segment of the pro-
ceeding involving the same or similar
products in the covered merchandise
inquiry, pursuant to §351.225(d)(2) or (i)
or §351.226(f)(6)(iv).

(3) Alignment with other segments. If
the Secretary determines it is appro-
priate to do so, the Secretary may
align the deadlines under this para-
graph with the deadlines of another
segment of the proceeding.

(d) Covered merchandise inquiry proce-
dures. The filing and timing restric-
tions of §351.301(c) do not apply to this
paragraph (d), and factual information
submitted inconsistent with the terms
of this paragraph (d) may be rejected as
unsolicited and untimely.

(1) Within 30 days after the date of
publication of the notice of an initi-
ation of a covered merchandise inquiry
under paragraph (b)(1) of this section,
interested parties are permitted one
opportunity to submit comments and
factual information addressing the ini-
tiation. Within 14 days after the filing
of such comments, any interested
party is permitted one opportunity to
submit comment and factual informa-
tion to rebut, clarify, or correct factual
information submitted by the other in-
terested parties.ies.
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(2) Following initiation of a covered
merchandise inquiry under paragraph
(b)(1) of this section, the Secretary
may issue questionnaires and verify
submissions received, where appro-
priate. The Secretary may limit
issuance of questionnaires to a reason-
able number of respondents. Question-
naire responses are due on the date
specified by the Secretary. Within 14
days after a questionnaire response has
been filed with the Secretary, an inter-
ested party other than the original
submitter is permitted one opportunity
to submit comment and factual infor-
mation to rebut, clarify, or correct fac-
tual information contained in the ques-
tionnaire response. Within 7 days of
the filing of such rebuttal, clarifica-
tion, or correction, the original sub-
mitter is permitted one opportunity to
submit comment and factual informa-
tion to rebut, clarify, or correct factual
information submitted in the inter-
ested party’s rebuttal, clarification or
correction.

(3) If the Secretary issues a prelimi-
nary covered merchandise determina-
tion under paragraph (e)(1) of this sec-
tion, which is not issued concurrently
with the initiation of a covered mer-
chandise inquiry, the Secretary will es-
tablish a schedule for the filing of com-
ments and rebuttal comments. Unless
otherwise specified, any interested
party may submit comments within 14
days after the issuance of the prelimi-
nary covered merchandise determina-
tion, and any interested party may
submit rebuttal comments within 7
days thereafter. Unless otherwise spec-
ified, no new factual information will
be accepted in the comments or rebut-
tal comments.

(4) If the Secretary issues a prelimi-
nary covered merchandise determina-
tion concurrently with the initiation of
the covered merchandise inquiry under
paragraph (e)(1) of this section, para-
graphs (d)(1) through (3) will not apply.
In such a situation, the Secretary will
establish appropriate procedures on a
case-specific basis.

(5) If the Secretary determines it ap-
propriate to do so, the Secretary may
rescind, in whole or in part, a covered
merchandise inquiry under this section
and will notify interested parties. Situ-
ations in which the Secretary may re-
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scind a covered merchandise inquiry
include:

(i) The U.S. Customs and Border Pro-
tection withdraws its request for a cov-
ered merchandise inquiry under para-
graph (b) of this section; or

(ii) The Secretary has initiated a
scope inquiry under §351.225 or a cir-
cumvention inquiry under §351.226 and
determines that it can address the cov-
ered merchandise referral in such other
segment of the proceeding.

(6) If the Secretary determines it is
appropriate to do so, the Secretary
may alter or extend any time limits
under this paragraph or establish a sep-
arate schedule for the filing of com-
ments and/or factual information dur-
ing the covered merchandise inquiry.

(7) During the pendency of a covered
merchandise inquiry or upon issuance
of a final covered merchandise deter-
mination under paragraph (e)(2) of this
section, the Secretary may take any
further action, as appropriate, with re-
spect to another segment of the pro-
ceeding. For example, if the Secretary
considers it appropriate, the Secretary
may request information concerning
the product that is the subject of the
covered merchandise inquiry for pur-
pose of an administrative review under
§351.213.

(e) Covered merchandise determina-
tions—(1) Preliminary determination. The
Secretary may issue a preliminary de-
termination, based upon the available
information at the time, as to whether
there is a reasonable basis to believe or
suspect that the product that is the
subject of the covered merchandise in-
quiry is covered by the scope of the
order. In determining whether to issue
a preliminary determination, the Sec-
retary may consider the complexity of
the issues and arguments raised in the
context of the covered merchandise in-
quiry. The preliminary determination
will be published in the FEDERAL REG-
ISTER. The Secretary may publish no-
tice of a preliminary determination
concurrently with the notice of initi-
ation of a covered merchandise inquiry
under paragraph (b)(1) of this section.

(2) Final determination. The Secretary
will issue a final determination as to
whether the product that is the subject
of the covered merchandise inquiry is
covered by the scope of the order. As
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part of its determination, the Sec-
retary will include an explanation of
the factual and legal conclusions on
which the final determination is based.
The final determination will be pub-
lished in the FEDERAL REGISTER.
Promptly after publication, the Sec-
retary will:

(i) Convey a copy of the final deter-
mination in the manner prescribed by
section 516A(a)(2)(A)({i) of the Act to
all parties to the proceeding (see
§351.102(b)(36)); and

(ii) Transmit a copy of the final cov-
ered merchandise determination to
U.S. Customs and Border Protection in
accordance with section 517(b)(4)(B) of
the Act.

(3) Covered merchandise determinations
in other segments of the proceeding. If the
Secretary addresses the covered mer-
chandise referral in another segment of
the proceeding as provided for under
paragraph (b)(2) or (d)(5)(ii) of this sec-
tion, the Secretary will promptly
transmit a copy of the final action in
that segment to U.S. Customs and Bor-
der Protection in accordance with sec-
tion 517(b)(4)(B) of the Act.

(f) Basis for covered merchandise deter-
mination. In determining whether a
product is covered by the scope of the
order under this section, the Secretary
may utilize the analysis described in
paragraphs (j) and (k) of §351.225 or any
provision under section 781 of the Act
(paragraph (h), @), (), or (k) of
§351.226).

(g)-(k) [Reserved]

(1) Suspension of liquidation. (1) When
the Secretary publishes a notice of ini-
tiation of a covered merchandise in-
quiry under paragraph (b)(1) of this sec-
tion, the Secretary will notify U.S.
Customs and Border Protection of the
initiation and direct U.S. Customs and
Border Protection to continue the sus-
pension of liquidation of entries of
products subject to the covered mer-
chandise inquiry that were already
subject to the suspension of liquida-
tion, and to apply the cash deposit rate
that would be applicable if the product
were determined to be covered by the
scope of the order. Such suspension
shall include, but shall not be limited
to, entries covered by a final results of
administrative review of an anti-
dumping or countervailing duty order
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pursuant to §351.212(b), automatic as-
sessment pursuant to §351.212(c), and a
rescinded administrative review pursu-
ant to §351.213(d), as well as any other
entries already suspended by U.S. Cus-
toms and Border Protection under the
antidumping and countervailing duty
laws which have not yet been lig-
uidated in accordance with 19 CFR part
159.

(2) If the Secretary issues an affirma-
tive preliminary covered merchandise
determination under paragraph (e)(1) of
this section that the product at issue is
covered by the scope of the order, the
Secretary will take the following ac-
tions:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate;

(ii) The Secretary will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the notice of
initiation of the covered merchandise
inquiry; and

(iii) The Secretary normally will di-
rect U.S. Customs and Border Protec-
tion to begin the suspension of liquida-
tion and require a cash deposit of esti-
mated duties, at the applicable rate,
for each unliquidated entry of the prod-
uct not yet suspended, entered, or
withdrawn from warehouse, for con-
sumption prior to the date of publica-
tion of the notice of initiation of the
covered merchandise inquiry.

(3) If the Secretary issues an affirma-
tive final covered merchandise deter-
mination under paragraph (e)(2) of this
section that the product at issue is
covered by the scope of the order, the
Secretary will take the following ac-
tions:

(i) The Secretary will direct U.S.
Customs and Border Protection to con-
tinue the suspension of liquidation of
previously suspended entries and apply
the applicable cash deposit rate until
appropriate liquidation instructions
are issued;
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(ii) The Secretary will direct U.S.
Customs and Border Protection to
begin the suspension of liquidation and
require a cash deposit of estimated du-
ties, at the applicable rate, for each un-
liquidated entry of the product not yet
suspended, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the notice of
initiation of the covered merchandise
inquiry until appropriate liquidation
instructions are issued; and

(iii) The Secretary normally will di-
rect U.S. Customs and Border Protec-
tion to begin the suspension of liquida-
tion and require a cash deposit of esti-
mated duties, at the applicable rate,
for each unliquidated entry of the prod-
uct not yet suspended, entered, or
withdrawn from warehouse, for con-
sumption prior to the date of publica-
tion of the notice of initiation of the
covered merchandise inquiry until ap-
propriate liquidation instructions are
issued.

(4) If the Secretary issues a negative
final covered merchandise determina-
tion under paragraph (e)(2) of this sec-
tion that the product at issue is not
covered by the scope of the order, and
entries of the product at issue are not
otherwise subject to suspension of lig-
uidation as a result of another segment
of a proceeding, such as a circumven-
tion inquiry under §351.226, the Sec-
retary will direct U.S. Customs and
Border Protection to terminate the
suspension of liquidation and refund
any cash deposits for such entries.

(5) Nothing in this section affects the
U.S. Customs and Border Protection’s
authority to take any additional ac-
tion with respect to the suspension of
liquidation or related measures.

(m) Applicability of covered merchan-
dise determination; companion orders—(1)
Applicability of covered merchandise de-
termination. In conducting a covered
merchandise inquiry under this sec-
tion, the Secretary shall consider,
based on the available record evidence,
whether the covered merchandise de-
termination should be applied:

(i) On a producer-specific, exporter-
specific, importer-specific basis, or
some combination thereof; or

(ii) To all products from the same
country with the same relevant phys-
ical characteristics, (including chem-
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ical, dimensional and technical charac-
teristics) as the product at issue, on a
country-wide basis, regardless of the
producer, exporter or importer of those
products.

(2) Companion antidumping and coun-
tervailing duty orders. If there are com-
panion antidumping and countervailing
duty orders covering the same mer-
chandise from the same country of ori-
gin, and the Secretary determines to
initiate a covered merchandise inquiry
under paragraph (b)(1) of this section,
the Secretary will initiate and conduct
a single inquiry with respect to the
product at issue only on the record of
the antidumping duty proceeding. Once
the Secretary issues a final covered
merchandise determination on the
record of the antidumping duty pro-
ceeding, the Secretary will include on
the record of the countervailing duty
proceeding a copy of the final covered
merchandise determination memo-
randa, the final covered merchandise
determination FEDERAL REGISTER no-
tice, the preliminary covered merchan-
dise determination memoranda and
preliminary covered merchandise de-
termination FEDERAL REGISTER notice,
if a preliminary determination was
issued, and all relevant instructions to
U.S. Customs and Border Protection.

(n) Service list. Once the Secretary
initiates a covered merchandise in-
quiry under paragraph (b)(1) of this sec-
tion, a segment-specific service list
will be established and the require-
ments of §351.303(f) will apply. Parties
other than those relevant parties iden-
tified by U.S. Customs and Border Pro-
tection in the covered merchandise re-
ferral that wish to participate in the
covered merchandise inquiry must file
an entry of appearance in accordance
with §351.103(d)(1).

(0) Suspended investigations;, suspen-
sion agreements. The Secretary may
apply the procedures set forth in this
section in determining whether the
product at issue is covered merchan-
dise with respect to a suspended inves-
tigation or a suspension agreement (see
§351.208).

[86 FR 52381, Sept. 20, 2021, as amended at 88
FR 67078, Sept. 29, 2023; 89 FR 20835, Mar. 25,
2024]
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§351.228 Certification by importer or
other interested party.

(a) Certification requirements. (1) The
Secretary may determine in the con-
text of an antidumping or counter-
vailing duty proceeding that an im-
porter or other interested party shall:

(i) Maintain a certification for en-
tries of merchandise into the customs
territory of the United States;

(ii) Provide a certification by elec-
tronic means at the time of entry or
entry summary; or

(iii) Otherwise demonstrate compli-
ance with a certification requirement
as determined by the Secretary, in con-
sultation with U.S. Customs and Bor-
der Protection.

(2) Where the certification is required
to be maintained by the importer or
other interested party under paragraph
(a)(1) of this section, the Secretary and/
or U.S. Customs and Border Protection
may require the importer or other in-
terested party to provide such a certifi-
cation to the requesting agency upon
request.

(b) Consequences for no provision of a
certificate; provision of a false certificate.
(1) The Secretary may instruct U.S.
Customs and Border Protection to sus-
pend liquidation of entries of the im-
porter or entries associated with the
other interested party and require a
cash deposit of estimated duties at the
applicable rate if:

(i) The importer or other interested
party has not provided to the Sec-
retary or U.S. Customs and Border Pro-
tection, as appropriate, the certifi-
cation described under paragraph (a) of
this section either as required or upon
request for such entries; or

(ii) The importer or other interested
party provided a certification in ac-
cordance with paragraph (a) of this sec-
tion for such entries, but the certifi-
cation contained materially false, ficti-
tious or fraudulent statements or rep-
resentations, or contained material
omissions.

(2) Under paragraph (b)(1)(i) or (ii) of
this section, the Secretary may also in-
struct U.S. Customs and Border Pro-
tection to assess antidumping or coun-
tervailing duties, as the case may be,
at the applicable rate.

[86 FR 52383, Sept. 20, 2021]
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Subpart C—Information and
Argument

§351.301 Time limits for submission of
factual information.

(a) Introduction. This section sets
forth the time limits for submitting
factual information, as defined by
§351.102(b)(21). The Department obtains
most of its factual information in anti-
dumping and countervailing duty pro-
ceedings from submissions made by in-
terested parties during the course of
the proceeding. Notwithstanding para-
graph (b) of this section, the Secretary
may request any person to submit fac-
tual information at any time during a
proceeding or provide additional oppor-
tunities to submit factual information.
Section 351.302 sets forth the proce-
dures for requesting an extension of
such time limits, and provides that,
unless expressly precluded by statute,
the Secretary may, for good cause, ex-
tend any time limit established in the
Department’s regulations. Section
351.303 contains the procedural rules re-
garding filing (including procedures for
filing on non-business days), format,
translation, service, and certification
of documents. In the Secretary’s writ-
ten request to an interested party for a
response to a questionnaire or for other
factual information, the Secretary will
specify the following: The time limit
for the response; the information to be
provided; the form and manner in
which the interested party must sub-
mit the information; and that failure
to submit the requested information in
the requested form and manner by the
date specified may result in use of the
facts available under section 776 of the
Act and §351.308.

(b) Submission of factual information.
Every submission of factual informa-
tion must be accompanied by a written
explanation identifying the subsection
of §351.102(b)(21) under which the infor-
mation is being submitted.

(1) If an interested party states that
the information is submitted under
§351.102(b)(21)(V), the party must ex-
plain why the information does not
satisfy the definitions described in
§351.102(b)(21)(1)—(iv).

(2) If the factual information is being
submitted to rebut, clarify, or correct
factual information on the record, the
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submitter must provide a written ex-
planation identifying the information
which is already on the record that the
factual information seeks to rebut,
clarify or correct, including the name
of the interested party that submitted
the information and the date on which
the information was submitted. The
submitter must also provide a written
explanation describing how the factual
information provided under this para-
graph rebuts, clarifies, or corrects the
factual information already on the
record.

(c) Time limits. The type of factual in-
formation determines the time limit
for submission to the Department.

(1) Factual information submitted in re-
sponse to questionnaires. During a pro-
ceeding, the Secretary may issue to
any person questionnaires, which in-
cludes both initial and supplemental
questionnaires. The Secretary will not
consider or retain in the official record
of the proceeding unsolicited question-
naire responses, except as provided
under §351.109(h)(2), or untimely filed
questionnaire responses. The Secretary
will reject any untimely filed or unso-
licited questionnaire response and pro-
vide, to the extent practicable, written
notice stating the reasons for rejection
(see §351.302(d)).

(i) Initial questionnaire responses are
due 30 days from the date of receipt of
such questionnaire. The time limit for
response to individual sections of the
questionnaire, if the Secretary re-
quests a separate response to such sec-
tions, may be less than the 30 days al-
lotted for response to the full question-
naire. In general, the date of receipt
will be considered to be seven days
from the date on which the initial
questionnaire was transmitted.

(ii) Supplemental questionnaire re-
sponses are due on the date specified by
the Secretary.

(iii) A notification by an interested
party, under section 782(c)(1) of the
Act, of difficulties in submitting infor-
mation in response to a questionnaire
issued by the Secretary is to be sub-
mitted in writing within 14 days after
the date of the questionnaire or, if the
questionnaire is due in 14 days or less,
within the time specified by the Sec-
retary.
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(iv) A respondent interested party
may request in writing that the Sec-
retary conduct a questionnaire presen-
tation. The Secretary may conduct a
questionnaire presentation if the Sec-
retary notifies the government of the
affected country and that government
does not object.

(v) Factual information submitted to
rebut, clarify, or correct questionnaire
responses. Within 14 days after an ini-
tial questionnaire response and within
10 days after a supplemental question-
naire response has been filed with the
Department, an interested party other
than the original submitter is per-
mitted one opportunity to submit fac-
tual information to rebut, clarify, or
correct factual information contained
in the questionnaire response. Within
seven days of the filing of such rebut-
tal, clarification, or correction to a
questionnaire response, the original
submitter of the questionnaire re-
sponse is permitted one opportunity to
submit factual information to rebut,
clarify, or correct factual information
submitted in the interested party’s re-
buttal, clarification or correction. The
Secretary will reject any untimely
filed rebuttal, clarification, or correc-
tion submission and provide, to the ex-
tent practicable, written notice stating
the reasons for rejection (see §351.302).
If insufficient time remains before the
due date for the final determination or
final results of review, the Secretary
may specify shorter deadlines under
this section.

(2) Factual information submitted in
support of allegations. Factual informa-
tion submitted in support of allega-
tions must be accompanied by a sum-
mary, not to exceed five pages, of the
allegation and supporting data.

(1) Market viability and the basis for de-
termining normal value. Allegations re-
garding market viability in an anti-
dumping investigation or administra-
tive review, including the exceptions in
§351.404(c)(2), are due, with all sup-
porting factual information, 10 days
after the respondent interested party
files the response to the relevant sec-
tion of the questionnaire, unless the
Secretary alters this time limit.

(ii) Sales at prices below the cost of pro-
duction. Allegations of sales at prices
below the cost of production made by
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the petitioner or other domestic inter-
ested party are due within:

(A) In an antidumping investigation,
on a country-wide basis, 20 days after
the date on which the initial question-
naire was issued to any person, unless
the Secretary alters this time limit; or,
on a company-specific basis, 20 days
after a respondent interested party
files the response to the relevant sec-
tion of the questionnaire, unless the
relevant questionnaire response is, in
the Secretary’s view, incomplete, in
which case the Secretary will deter-
mine the time limit;

(B) In an administrative review, new
shipper review, or changed cir-
cumstances review, on a company-spe-
cific basis, 20 days after a respondent
interested party files the response to
the relevant section of the question-
naire, unless the relevant question-
naire response is, in the Secretary’s

view, incomplete, in which case the
Secretary will determine the time
limit; or

(C) In an expedited antidumping re-
view, on a company-specific basis, 10
days after the date of publication of
the notice of initiation of the review.

(iii) Purchases of major inputs from an
affiliated party at prices below the affili-
ated party’s cost of production. An alle-
gation of purchases of major inputs
from an affiliated party at prices below
the affiliated party’s cost of production
made by the petitioner or other domes-
tic interested party is due within 20
days after a respondent interested
party files the response to the relevant
section of the questionnaire, unless the
relevant questionnaire response is, in
the Secretary’s view, incomplete, in
which case the Secretary will deter-
mine the time limits.

(iv) Countervailable subsidy; upstream
subsidy. A countervailable subsidy alle-
gation made by the petitioner or other
domestic interested party is due no
later than:

(A) In a countervailing duty inves-
tigation, 40 days before the scheduled
date of the preliminary determination,
unless the Secretary extends this time
limit for good cause; or

(B) In an administrative review, new
shipper review, or changed cir-
cumstances review, 20 days after all re-
sponses to the initial questionnaire are
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filed with the Department, unless the
Secretary alters this time limit.

(C) Exception for upstream subsidy
allegation in an investigation. In a
countervailing duty investigation, an
allegation of upstream subsidies made
by the petitioner or other domestic in-
terested party is due no later than 60
days after the date of the preliminary
determination.

(v) Other allegations. An interested
party may submit factual information
in support of other allegations not
specified in paragraphs (¢)(2)(i)—(iv) of
this section. Upon receipt of factual in-
formation under this subsection, the
Secretary will issue a memorandum ac-
cepting or rejecting the information
and, to the extent practicable, will pro-
vide written notice stating the reasons
for rejection. If the Secretary accepts
the information, the Secretary will
issue a schedule providing deadlines for
submission of factual information to
rebut, clarify or correct the factual in-
formation.

(vi) Rebuttal, clarification, or correction
of factual information submitted in sup-
port of allegations. An interested party
is permitted one opportunity to submit
factual information to rebut, clarify,
or correct factual information sub-
mitted in support of allegations 10 days
after the date such factual information
is filed with the Department.

(38) Factual information submitted to
value factors under § 351.408(c) or to meas-
ure the adequacy of remuneration under
$§351.511(a)(2).

(i) Antidumping and countervailing
duty investigations. (A) All submissions
of factual information to value factors
of production under §351.408(c) in an
antidumping investigation are due no
later than 60 days before the scheduled
date of the preliminary determination.

(B) All submissions of factual infor-
mation to measure the adequacy of re-
muneration under §351.511(a)(2) in a
countervailing duty investigation are
due no later than 45 days before the
scheduled date of the preliminary de-
termination.

(C) If the Secretary determines that
interested parties will not have suffi-
cient time to submit factual informa-
tion under the deadlines set forth in
paragraph (¢)(3)(i)(A) or (B) because of
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circumstances unique to a given seg-
ment of a proceeding, the Secretary
may issue a schedule with alternative
deadlines for parties to submit factual
information on the record.

(ii) Administrative reviews, new shipper
reviews, and changed circumstances re-
views. (A) All submissions of factual in-
formation to value factors under
§351.408(c) or to measure the adequacy
of remuneration under §351.511(a)(2) in
administrative reviews, new shipper re-
views and changed circumstances re-
views are due no later than 60 days be-
fore the scheduled date of the prelimi-
nary results of review.

(B) If the Secretary determines that
interested parties will not have suffi-
cient time to submit factual informa-
tion under the deadlines set forth in
paragraph (c)(3)(ii)(A) of this section
because of circumstances unique to a
given segment of a proceeding, the Sec-
retary may issue a schedule with alter-
native deadlines for parties to submit
factual information on the record.

(iii) Expedited antidumping review. All
submissions of factual information to
value factors under §351.408(c) are due
on a date specified by the Secretary.

(iv) Rebuttal, clarification, or correction
of factual information submitted to value
factors under §351.408(c) or to measure
the adequacy of remuneration under
$351.511(a)(2). An interested party is
permitted one opportunity to submit
publicly available information to
rebut, clarify, or correct such factual
information submitted pursuant to
§351.408(c) or §351.511(a)(2) 10 days after
the date such factual information is
filed with the Department. An inter-
ested party may not submit additional,
previously absent-from-the-record al-
ternative surrogate value information
under this paragraph (c¢)(3)(iv). Addi-
tionally, all factual information sub-
mitted under this paragraph (c)(3)(iv)
must be accompanied by a written ex-
planation identifying what information
already on the record of the ongoing
proceeding the factual information is
rebutting, clarifying, or correcting. In-
formation submitted to rebut, clarify,
or correct factual information sub-
mitted pursuant to §351.408(c) will not
be wused to value factors under
§351.408(c).
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(4) Factual information placed on the
record of the proceeding by the Depart-
ment. The Department may place fac-
tual information on the record of the
proceeding at any time. An interested
party is permitted one opportunity to
submit factual information to rebut,
clarify, or correct factual information
placed on the record of the proceeding
by the Department by a date specified
by the Secretary.

(6) Factual information not directly re-
sponsive to or relating to paragraphs
(c)(1)-(4) of this section). Paragraph
(c)(b) applies to factual information
other than that described in
§351.102(b)(21)(i1)—(iv). The Secretary
will reject information filed under
paragraph (c)(5) that satisfies the defi-
nition of information described in
§351.102(b)(21)(1)—(iv) and that was not
filed within the deadlines specified
above. All submissions of factual infor-
mation under this subsection are re-
quired to clearly explain why the infor-
mation contained therein does not
meet the definition of factual informa-
tion described in §351.102(b)(21)(i)—(iv),
and must provide a detailed narrative
of exactly what information is con-
tained in the submission and why it
should be considered. The deadline for
filing such information will be 30 days
before the scheduled date of the pre-
liminary determination in an inves-
tigation, or 14 days before verification,
whichever is earlier, and 30 days before
the scheduled date of the preliminary
results in an administrative review, or
14 days before verification, whichever
is earlier.

(i) Upon receipt of factual informa-
tion under this subsection, the Sec-
retary will issue a memorandum ac-
cepting or rejecting the information
and, to the extent practicable, will pro-
vide written notice stating the reasons
for rejection.

(ii) If the Secretary accepts the infor-
mation, the Secretary will issue a
schedule providing deadlines for sub-
mission of factual information to
rebut, clarify or correct the factual in-
formation.

(6) Notices of subsequent authority—()
In general. If a United States Federal
court issues a decision, or the Sec-
retary in another segment or pro-
ceeding issues a determination, that an
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interested party believes is directly
relevant to an issue in an ongoing seg-
ment of the proceeding, that interested
party may submit a Notice of Subse-
quent Authority with the Secretary.
Responsive comments and factual in-
formation to rebut or clarify the No-
tice of Subsequent Authority must be
submitted by interested parties no
later than five days after the submis-
sion of a Notice of Subsequent Author-
ity.

(ii) Timing restrictions for consider-
ation. The Secretary will consider and
address a Notice of Subsequent Author-
ity in its final determinations or final
results which is submitted no later
than 30 days after the alleged subse-
quent authority was issued and no
later than 30 days before the deadline
for issuing the final determination or
results. Rebuttal submissions must be
filed no later than 25 days before the
deadline for issuing the final deter-
minations or results. Given statutory
deadlines for administrative pro-
ceedings, the Secretary may be unable
to consider and address the arguments
and applicability of alleged subsequent
authorities adequately in a final deter-
mination or final results if a Notice of
Subsequent Authority or rebuttal sub-
mission is submitted later in the seg-
ment of the proceeding.

(iii) Contents of a notice of subsequent
authority and responsive submissions. A
Notice of Subsequent Authority must
identify the Federal court decision or
determination by the Secretary in an-
other segment or proceeding that is al-
leged to be authoritative to an issue in
the ongoing segment of the proceeding,
provide the date the decision or deter-
mination was issued, explain the rel-
evance of that decision or determina-
tion to an issue in the ongoing segment
of the proceeding, and be accompanied
by a complete copy of the Federal
court decision or agency determina-
tion. Responsive comments must di-
rectly address the contents of the No-
tice of Subsequent Authority and must
explain how the responsive comments
and any accompanying factual infor-
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mation rebut or clarify the Notice of
Subsequent Authority.

[78 FR 21254, Apr. 10, 2013, as amended at 88
FR 67078, Sept. 29, 2023; 89 FR 20835, Mar. 25,
2024; 89 FR 101763, Dec. 16, 2024; 90 FR 14206,
Mar. 31, 2025]

§351.302 Extension of time limits; re-
turn of untimely filed or unsolicited
material.

(a) Introduction. This section sets
forth the procedures for requesting an
extension of a time limit. In addition,
this section explains that certain un-
timely filed or unsolicited material
will be rejected together with an expla-
nation of the reasons for the rejection
of such material.

(b) Extension of time limits. Unless ex-
pressly precluded by statute, the Sec-
retary may, for good cause, extend any
time limit established by this part.

(c) Requests for extension of specific
time limit. Before the applicable time
limit established under this part ex-
pires, a party may request an extension
pursuant to paragraph (b) of this sec-
tion. An untimely filed extension re-
quest will not be considered unless the
party demonstrates that an extraor-
dinary circumstance exists. The re-
quest must be in writing, in a separate,
stand-alone submission, filed con-
sistent with §351.303, and state the rea-
sons for the request. An extension
granted to a party must be approved in
writing.

(1) An extension request will be con-
sidered untimely if it is received after
the applicable time limit expires or as
otherwise specified by the Secretary.

(2) An extraordinary circumstance is
an unexpected event that:

(i) Could not have been prevented if
reasonable measures had been taken,
and

(ii) Precludes a party or its rep-
resentative from timely filing an ex-
tension request through all reasonable
means.

(d) Rejection of untimely filed or unso-
licited material. (1) Unless the Secretary
extends a time limit under paragraph
(b) of this section, the Secretary will
not consider or retain in the official
record of the proceeding:
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(i) Untimely filed factual informa-
tion, written argument, or other mate-
rial that the Secretary rejects, except
as provided under §351.104(a)(2); or

(ii) Unsolicited questionnaire re-
sponses, except as provided for vol-
untary respondents under §351.109(h)(2).

(2) The Secretary will reject such in-
formation, argument, or other mate-
rial, or unsolicited questionnaire re-
sponse with, to the extent practicable,
written notice stating the reasons for
rejection.

[62 FR 27379, May 19, 1997, as amended at 76
FR 39275, July 6, 2011; 78 FR 57795, Sept. 20,
2013; 89 FR 101763, Dec. 16, 2024]

§351.303 Filing, document identifica-
tion, format, translation, service,
and certification of documents.

(a) Introduction. This section contains
the procedural rules regarding filing,
document identification, format, serv-
ice, translation, and certification of
documents and applies to all persons
submitting documents to the Depart-
ment for consideration in an anti-
dumping or countervailing duty pro-
ceeding.

(b) Filing—(1) In general. Persons
must address all documents to the Sec-
retary of Commerce, Attention: En-
forcement and Compliance, APO/Dock-
ets Unit, Room 18022, U.S. Department
of Commerce, 14th Street and Constitu-
tion Avenue, NW., Washington, DC
20230. An electronically filed document
must be received successfully in its en-
tirety by the Department’s electronic
records system, ACCESS, by 5 p.m.
BEastern Time on the due date. Where
applicable, a submitter must manually
file a document between the hours of
8:30 a.m. and 5 p.m. Eastern Time on
business days (see §351.103(b)). For both
electronically filed and manually filed
documents, if the applicable due date
falls on a non-business day, the Sec-
retary will accept documents that are
filed on the next business day. A manu-
ally filed document must be accom-
panied by a cover sheet generated in
ACCESS, in accordance with
§351.303(b)(3).

(2) Filing of documents and databases—
(i) Electronic filing. A person must file
all documents and databases electroni-
cally using ACCESS at https:/ac-
cess.trade.gov. A person making a filing
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must comply with the procedures set
forth in the ACCESS Handbook on
Electronic Filing Procedures, which is
available on the ACCESS Web site at
https://access.trade.gov.

(i1) Manual filing. (A) Notwith-
standing §351.303(b)(2)(i), a person must
manually file a data file that exceeds
the file size limit specified in the AC-
CESS Handbook on Electronic Filing
Procedures and as referenced in
§351.303(c)(3), and the data file must be
accompanied by a cover sheet described
in §351.303(b)(3). A person may manu-
ally file a bulky document. If a person
elects to manually file a bulky docu-
ment, it must be accompanied by a
cover sheet described in §351.303(b)(3).
The Department both provides speci-
fications for large data files and de-
fines bulky document standards in the
ACCESS Handbook on Electronic Fil-
ing Procedures, which is available on
the ACCESS Web site at htips:/ac-
cess.trade.gov.

(B) [Reserved]

(8) Cover sheet. When manually filing
a document, parties must complete the
cover sheet (as described in the AC-
CESS Handbook on Electronic Filing
Procedures) online at hitps://ac-
cess.trade.gov and print the cover sheet
for submission to the APO/Dockets
Unit.

(4) Document identification. Each doc-
ument must be clearly identified as
one of the following five document
classifications and must conform with
the requirements under paragraph
(d)(2) of this section. Business propri-
etary document or business propri-
etary/APO version, as applicable,
means a document or a version of a
document containing information for
which a person claims business propri-
etary treatment under §351.304.

(i) Business Proprietary Document—
May be Released Under APO. This busi-
ness proprietary document contains
single-bracketed business proprietary
information that the submitter agrees
to release under APO. It must contain
the statement ‘“May be Released Under
APO” in accordance with the require-
ments under paragraph (d)(2)(v) of this
section.

(ii) Business Proprietary Document—
May Not be Released Under APO. This
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business proprietary document con-
tains double-bracketed business propri-
etary information that the submitter
does not agree to release under APO.
This document must contain the state-
ment ‘‘May Not be Released Under
APO” in accordance with the require-
ments under paragraph (d)(2)(v) of this
section. This type of document may
contain single-bracketed business pro-
prietary information in addition to
double-bracketed business proprietary
information.

(iii) Business Proprietary/APO
Version—May be Released Under APO.
In the event that a business propri-
etary document contains both single-
and double-bracketed business propri-
etary information, the submitting per-
son must submit a version of the docu-
ment with the double-bracketed busi-
ness proprietary information omitted.
This version must contain the single-
bracketed business proprietary infor-
mation that the submitter agrees to re-
lease under APO. This version must be
identified as ‘‘Business Proprietary/
APO Version” and must contain the
statement ‘‘May be Released Under
APO” in accordance with the require-
ments under paragraph (d)(2)(v) of this
section.

(iv) Public version. The public version
excludes all business proprietary infor-
mation, whether single- or double-
bracketed. Specific filing requirements
for public version submissions are dis-
cussed in §351.304(c).

(v) Public document. The public docu-
ment contains only public information.
There is no corresponding business pro-
prietary document for a public docu-
ment.

(c) Filing of business proprietary doc-
uments and public versions under the
one-day lag rule; information in double
brackets.

(1) In general. If a submission con-
tains information for which the sub-
mitter claims business proprietary
treatment, the submitter may elect to
file the submission under the one-day
lag rule described in paragraph (c)(2) of
this section. A petition, an amendment
to a petition, and any other submission
filed prior to the initiation of an inves-
tigation shall not be filed under the
one-day lag rule. The business propri-
etary document and public version of
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such pre-initiation submissions must
be filed simultaneously on the same
day.

(2) Application of the one-day lag rule—
(i) Filing the business proprietary docu-
ment. A person must file a business pro-
prietary document with the Depart-
ment within the applicable time limit.

(ii) Filing of final business proprietary
document; bracketing corrections. By the
close of business one business day after
the date the business proprietary docu-
ment is filed under paragraph (c)(2)(i)
of this section, a person must file the
complete final business proprietary
document with the Department. The
final business proprietary document
must be identical in all respects to the
business proprietary document filed on
the previous day except for any brack-
eting corrections and the omission of
the warning ‘‘Bracketing of Business
Proprietary Information Is Not Final
for One Business Day After Date of Fil-
ing” in accordance with paragraph
(d)(2)(v) of this section.

(iii) Filing the public version. Simulta-
neously with the filing of the final
business proprietary document under
paragraph (c)(2)(ii) of this section, a
person also must file the public version
of such document (see §351.304(c)) with
the Department.

(iv) Information in double brackets. If a
person serves authorized applicants
with a business proprietary/APO
version of a document that excludes in-
formation in double brackets pursuant
to §§351.303(b)(4)(iii) and 351.304(b)(2),
the person simultaneously must file
with the Department the complete
business proprietary/APO version of
the document from which information
in double brackets has been excluded.

(3) Sales files, cost of production files
and other electronic databases. When a
submission includes sales files, cost of
production files or other electronic
databases, such electronic databases
must be filed electronically in accord-
ance with paragraph (b)(2) of this sec-
tion. If a submitter must file the data-
base manually pursuant to
§351.303(b)(2)(ii)(A), the submitter must
file such information on the computer
medium specified by the Department’s
request for such information. The sub-
mitter need not accompany the com-
puter medium with a paper printout.
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All electronic database information
must be releasable under APO (see
§351.305). A submitter need not include
brackets in an electronic database con-
taining business proprietary informa-
tion. The submitter’s selection of the
security classification ‘“‘Business Pro-
prietary Document—May Be Released
Under APO” at the time of filing indi-
cates the submitter’s request for busi-
ness proprietary treatment of the in-
formation contained in the database.
Where possible, the submitter must in-
sert headers or footers requesting busi-
ness proprietary treatment of the in-
formation on the databases for printing
purposes. A submitter must submit a
public version of a database in pdf for-
mat. The public version of the database
must be publicly summarized and
ranged in accordance with §351.304(c).

(d) Format of submissions—(1) In gen-
eral. Unless the Secretary alters the re-
quirements of this section, a document
filed with the Department must con-
form to the specification and marking
requirements under paragraph (d)(2) of
this section or the Secretary may re-
ject such document in accordance with
§351.104(a).

(2) Specifications and markings. If a
document is filed manually, it must be
on letter-size (8% x 11 inch) paper, sin-
gle-sided and double-spaced, bound
with a paper clip, butterfly/binder clip,
or rubber band. The filing of stapled,
spiral, velo, or other type of solid bind-
ing is not permitted. In accordance
with paragraph (b)(3) of this section, a
cover sheet must be placed before the
first page of the document. Electroni-
cally filed documents must be for-
matted to print on letter-size (8% x 11
inch) paper and double-spaced. Spread-
sheets, unusually sized exhibits, and
databases are best utilized in their
original printing format and should not
be reformatted for submission. A sub-
mitter must mark the first page of
each document in the upper right-hand
corner with the following information
in the following format:

(i) On the first line, except for a peti-
tion, indicate the Department case
number;

(ii) On the second line, indicate the
total number of pages in the document
including cover pages, appendices, and
any unnumbered pages;
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(iii) On the third line, indicate the
specific segment of the proceeding,
(e.g., investigation, administrative re-
view, scope inquiry, suspension agree-
ment, etc.) and, if applicable, indicate
the complete period of review (MM/DD/
YY-MM/DD/YY);

(iv) On the fourth line, except for a
petition, indicate the Department of-
fice conducting the proceeding;

(v) On the fifth and subsequent lines,
indicate whether any portion of the
document contains business propri-
etary information and, if so, list the
applicable page numbers and state ei-
ther: ‘“Business Proprietary Docu-
ment—May Be Released Under APO,”
“Business Proprietary Document—May
Not Be Released Under APO,” or
“Business Proprietary/APO Version—
May Be Released Under APO,” as appli-
cable, and consistent with
§351.303(b)(4). Indicate ‘‘Business Pro-
prietary Treatment Requested’ on the
top of each page containing business
proprietary information. In addition,
include the warning ‘‘Bracketing of
Business Proprietary Information Is
Not Final for One Business Day After
Date of Filing”’ on the top of each page
containing business proprietary infor-
mation in the business proprietary doc-
ument filed under paragraph (c)(2)(i) of
this section (one-day lag rule). Do not
include this warning in the final busi-
ness proprietary document filed on the
next business day under paragraph
(¢)(2)(i) of this section (see
§351.303(c)(2) and §351.304(c)); and

(vi) For the public version of a busi-
ness proprietary document required
under §351.304(c), complete the mark-
ing as required in paragraphs (d)(2)(i)-
(v) of this section for the business pro-
prietary document, but conspicuously
mark the first page ‘‘Public Version.”

(vii) For a public document, complete
the marking as required in paragraphs
(A)(2)({A)—(v) of this section for the busi-
ness proprietary document or version,
as applicable, but conspicuously mark
the first page ‘“Public Document.”

(e) Translation to English. A document
submitted in a foreign language must
be accompanied by an English trans-
lation of the entire document or of
only pertinent portions, where appro-
priate, unless the Secretary waives this
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requirement for an individual docu-
ment. A party must obtain the Depart-
ment’s approval for submission of an
English translation of only portions of
a document prior to submission to the
Department.

(f) Service of copies on other persons—
(1) In general. Generally, a person filing
a document with the Department si-
multaneously must serve a copy of the
document on all other persons on the
service list. Except as provided in
§351.202(c) (filing of petition),
§351.208(f)(1) (submission of proposed
suspension agreement) and paragraph
(£)(2) of this section:

(i) Service of a public document or
public version of a business proprietary
document is effectuated on the persons
on the public service list upon the elec-
tronic filing of the submission in AC-
CESS, unless it is filed manually in ac-
cordance with paragraph (b)(2) of this
section, or ACCESS is unavailable. If a
submission is filed manually or AC-
CESS is unavailable, paragraph
(£)(1)(iii) of this section is applicable.

(ii)(A) Service of a business propri-
etary document is effectuated on the
persons on the APO service list upon
the electronic filing of the submission
in ACCESS, unless it is filed manually
in accordance with paragraph (b)(2) of
this section, or ACCESS is unavailable.
If a submission is filed manually or AC-
CESS is unavailable, paragraph
(f)(1)(dii) of this section is applicable.
In addition, a business proprietary doc-
ument submitted under the one-day lag
rule under paragraph (c)(2)(i) of this
section must be served in accordance
with paragraph (f)(1)(iii) of this sec-
tion.

(B) If the document contains the
business proprietary information of a
person who is not included on the APO
service list, then service of such docu-
ments on that person cannot be effec-
tuated on ACCESS and the submitter
must serve that person its own busi-
ness proprietary information in accord-
ance with paragraph (f)(1)(iii) of this
section. In addition, specific service re-
quirements under §351.306(c)(2) are ap-
plicable.

(iii) If service of a public document,
public version of a business proprietary
document, or a business proprietary
document cannot be effectuated on AC-
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CESS, the submitter must serve the re-
cipient by electronic transmission.
Generally, a business proprietary docu-
ment must be served by secure elec-
tronic transmission. If the submitter is
not able to use such a method, it may
use an acceptable alternative method
of service, including personal service,
first-class mail, or electronic mail.
Electronic mail may only be used as an
acceptable alternative method of serv-
ice for a business proprietary document
under paragraph (£)(1)(ii)(B) of this sec-
tion if the business proprietary docu-
ment contains the business proprietary
information of either the submitter or
the recipient, with the consent of the
recipient.

(2) Service requirements for certain doc-
uments—(i) Request for review. In addi-
tion to the certificate of service re-
quirements under paragraph (f)(3) of
this section, an interested party that
files with the Department a request for
an expedited antidumping review, an
administrative review, a new shipper
review, or a changed circumstances re-
view must serve a copy of the request
on each exporter or producer specified
in the request and on the petitioner by
the end of the anniversary month or
within ten days of filing the request for
review, whichever is later. Service may
be made by an electronic transmission
method if the interested party that
files the request has an electronic mail
address for the recipient; otherwise,
service must be made by personal serv-
ice or first-class mail. If the interested
party that files the request is unable to
locate a particular exporter or pro-
ducer, or the petitioner, the Secretary
may accept the request for review if
the Secretary is satisfied that the
party made a reasonable attempt to
serve a copy of the request on such per-
son.

(ii) Scope and circumvention. In addi-
tion to the certificate of service re-
quirements under paragraph (f)(3) of
this section, an interested party that
files with the Department a scope rul-
ing application or a request for a cir-
cumvention inquiry must serve a copy
of the request on all persons included
in the annual inquiry service list in ac-
cordance with §§351.225(n) and
351.226(n), respectively.
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(3) Certificate of service. Each docu-
ment filed with the Department must
include a certificate of service listing
each person served (including agents),
the type of document served, and the
date and method of service on each per-
son. The Secretary may refuse to ac-
cept any document that is not accom-
panied by a certificate of service.

(4) Notwithstanding any other para-
graph in this section, until further no-
tice, as of March 24, 2020, we are modi-
fying the service requirements with re-
spect to documents containing business
proprietary information as follows:

(i) For BPI documents submitted
with final bracketing on the due date
(i.e., documents not submitted under
the one-day lag rule, paragraph (c)(2)(i)
of this section), E&C will deem service
to be effectuated upon filing of the sub-
mission in ACCESS. E&C will notify
interested parties that the document
has been filed through daily ACCESS
BPI Release Digest emails. This para-
graph (f)(4)(i) does not apply to service
to pro se parties or parties represented
by a non-APO-authorized representa-
tive.

(ii) For BPI documents submitted
under the one-day lag rule, paragraph
(c)(2)(i) of this section, E&C is tempo-
rarily waiving the service requirement
for bracketing-not-final BPI submis-
sions filed on the due date. In addition,
E&C will deem service to be effec-
tuated upon the filing in ACCESS of
the complete final BPI document on
the next business day under paragraph
(c)(2)(ii) of this section. This paragraph
(f)(4)(ii) does not apply to service to
pro se parties or parties represented by
a non-APO-authorized representative.

(iii) For case and rebuttal briefs
served pursuant to paragraph (f)(3)(i) of
this section, service of BPI case and re-
buttal briefs will be deemed effectuated
via ACCESS. This paragraph (f)(4)(iii)
does not apply to service to pro se par-
ties or parties represented by a non-
APO-authorized representative.

(iv) Parties must still take active
steps to serve pro se parties BPI docu-
ments containing only the pro se par-
ty’s BPI and serve parties represented
by a non-APO-authorized representa-
tive documents containing only that
party’s BPI, consistent with
§351.306(c)(2). However, E&C is tempo-
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rarily modifying the electronic service
provision under paragraph (f)(1)(ii) of
this section, so that a pro se party may
give consent to another interested
party to serve a document electroni-
cally on that pro se party only, pro-
vided that the document only contains
the pro se party’s BPI. Such a docu-
ment must not contain the BPI of
other parties. In addition, a party rep-
resented by a non-APO-authorized rep-
resentative may give consent to an-
other interested party to serve a docu-
ment electronically on that non-APO-
authorized representative only, pro-
vided that the document only contains
the BPI of the party represented by
that non-APO-authorized representa-
tive. Such a document must not con-
tain the BPI of other parties. If such
consent is given, then the serving par-
ty’s APO-authorized representative
may serve the submission on that
party via electronic transmission with
that recipient’s consent.

(v) Exceptions. Notwithstanding para-
graphs (f)(4)(i) through (iv) of this sec-
tion, the following types of submis-
sions and scenarios require the normal
means of service as required by this
paragraph (f):

(A) Requests for administrative re-
view, new shipper review, changed cir-
cumstances review and expedited re-
view.

(B) Requests for scope ruling or anti-
circumvention inquiry.

(g) Certifications. Each submission
containing factual information must
include the following certification
from the person identified in paragraph
(2)(1) of this section and, in addition, if
the person has legal counsel or another
representative, the certification in
paragraph (g)(2) of this section. The
certifying party must maintain the
original signed certification for a pe-
riod of five years from the date of fil-
ing the submission to which the certifi-
cation pertains. The original signed
certification must be available for in-
spection by U.S. Department of Com-
merce officials. Copies of the certifi-
cations must be included in the sub-
mission filed at the Department.

(1) For the person(s) officially re-
sponsible for presentation of the fac-
tual information:

(i) COMPANY CERTIFICATION *
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I, (PRINTED NAME AND TITLE), cur-
rently employed by (COMPANY NAME), cer-
tify that I prepared or otherwise supervised
the preparation of the attached submission
of (IDENTIFY THE SPECIFIC SUBMISSION
BY TITLE) due on (DATE) OR filed on
(DATE) pursuant to the (INSERT ONE OF
THE FOLLOWING OPTIONS IN { }: {THE
(ANTIDUMPING OR COUNTERVAILING)
DUTY INVESTIGATION OF (PRODUCT)
FROM (COUNTRY) (CASE NUMBER)} or
{THE (DATES OF PERIOD OF REVIEW)
(ADMINISTRATIVE OR NEW SHIPPER) RE-
VIEW UNDER THE (ANTIDUMPING OR
COUNTERVAILING) DUTY ORDER ON
(PRODUCT) FROM (COUNTRY) (CASE
NUMBER)} or {THE (SUNSET REVIEW OR
CHANGED CIRCUMSTANCE REVIEW OR
SCOPE RULING OR CIRCUMVENTION IN-
QUIRY) OF THE (ANTIDUMPING OR COUN-
TERVAILING) DUTY ORDER ON (PROD-
UCT) FROM (COUNTRY) (CASE NUM-
BER)}). I certify that the public information
and any business proprietary information of
(CERTIFIER’'S COMPANY NAME) contained
in this submission is accurate and complete
to the best of my knowledge. I am aware
that the information contained in this sub-
mission may be subject to verification or
corroboration (as appropriate) by the U.S.
Department of Commerce. I am also aware
that U.S. law (including, but not limited to,
18 U.S.C. 1001) imposes criminal sanctions on
individuals who knowingly and willfully
make material false statements to the U.S.
Government. In addition, I am aware that,
even if this submission may be withdrawn
from the record of the AD/CVD proceeding,
the U.S. Department of Commerce may pre-
serve this submission, including a business
proprietary submission, for purposes of de-
termining the accuracy of this certification.
I certify that a copy of this signed certifi-
cation will be filed with this submission to
the U.S. Department of Commerce.

Signature:

Date:

*For multiple person certifications,
all persons should be listed in the first
sentence of the certification and all
persons should sign and date the cer-
tification. In addition, singular pro-
nouns and possessive adjectives should
be changed accordingly, e.g., ‘I’ should
be changed to ‘“‘we’” and ‘“my Kknowl-
edge” should be changed to ‘‘our
knowledge.”’

(ii) GOVERNMENT
CATION **

I, (PRINTED NAME AND TITLE), cur-
rently employed by the government of
(COUNTRY), certify that I prepared or other-
wise supervised the preparation of the at-
tached submission of (IDENTIFY THE SPE-

CERTIFI-
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CIFIC SUBMISSION BY TITLE) due on
(DATE) OR filed on (DATE) pursuant to the
(INSERT ONE OF THE FOLLOWING OP-
TIONS IN { }: {THE (ANTIDUMPING OR
COUNTERVAILING) DUTY INVESTIGA-
TION OF (PRODUCT) FROM (COUNTRY)
(CASE NUMBER)} or {THE (DATES OF PE-
RIOD OF REVIEW) (ADMINISTRATIVE OR
NEW SHIPPER) REVIEW UNDER THE
(ANTIDUMPING OR COUNTERVAILING)
DUTY ORDER ON (PRODUCT) FROM
(COUNTRY) (CASE NUMBER)} or {THE
(SUNSET REVIEW OR CHANGED CIR-
CUMSTANCE REVIEW OR SCOPE RULING
OR CIRCUMVENTION INQUIRY) OF THE
(ANTIDUMPING OR COUNTERVAILING)
DUTY ORDER ON (PRODUCT) FROM
(COUNTRY) (CASE NUMBER)}). I certify
that the public information and any business
proprietary information of the government
of (COUNTRY) contained in this submission
is accurate and complete to the best of my
knowledge. I am aware that the information
contained in this submission may be subject
to verification or corroboration (as appro-
priate) by the U.S. Department of Com-
merce. In addition, I am aware that, even if
this submission may be withdrawn from the
record of the AD/CVD proceeding, the U.S.
Department of Commerce may preserve this
submission, including a business proprietary
submission, for purposes of determining the
accuracy of this certification. I certify that
a copy of this signed certification will be
filed with this submission to the U.S. De-
partment of Commerce.

Signature:

Date:

**For multiple person certifications, all
persons should be listed in the first sentence
of the certification and all persons should
sign and date the certification. In addition,
singular pronouns and possessive adjectives
should be changed accordingly, e.g., “I”
should be changed to ‘“‘we’’ and ‘“‘my knowl-
edge’” should be changed to ‘‘our knowl-
edge.”

(2) For the legal counsel or other rep-
resentative:

REPRESENTATIVE
CATION * * *

I, (PRINTED NAME), with (LAW FIRM or
OTHER FIRM), (INSERT ONE OF THE FOL-
LOWING OPTIONS IN { }: {COUNSEL TO} or
{REPRESENTATIVE OF}) (COMPANY
NAME, OR GOVERNMENT OF COUNTRY,
OR NAME OF ANOTHER PARTY), certify
that I have read the attached submission of
(IDENTIFY THE SPECIFIC SUBMISSION
BY TITLE) due on (DATE) OR filed on
(DATE) pursuant to the (INSERT ONE OF
THE FOLLOWING OPTIONS IN { }: {THE
(ANTIDUMPING OR COUNTERVAILING
DUTY) INVESTIGATION OF (PRODUCT)
FROM (COUNTRY) (CASE NUMBER)} or

CERTIFI-
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{THE (DATES OF PERIOD OF REVIEW)
(ADMINISTRATIVE OR NEW SHIPPER) RE-
VIEW UNDER THE (ANTIDUMPING OR
COUNTERVAILING) DUTY ORDER ON
(PRODUCT) FROM (COUNTRY) (CASE
NUMBER)} or {THE (SUNSET REVIEW OR
CHANGED CIRCUMSTANCE REVIEW OR
SCOPE RULING OR CIRCUMVENTION IN-
QUIRY) OF THE (ANTIDUMPING OR COUN-
TERVAILING) DUTY ORDER ON (PROD-
UCT) FROM (COUNTRY) (CASE NUM-
BER)}). In my capacity as (INSERT ONE OF
THE FOLLOWING OPTIONS IN { }:
{COUNSEL} or {ADVISER, PREPARER, OR
REVIEWER}) of this submission, I certify
that the information contained in this sub-
mission is accurate and complete to the best
of my knowledge. I am aware that U.S. law
(including, but not limited to, 18 U.S.C. 1001)
imposes criminal sanctions on individuals
who knowingly and willfully make material
false statements to the U.S. Government. In
addition, I am aware that, even if this sub-
mission may be withdrawn from the record
of the AD/CVD proceeding, the U.S. Depart-
ment of Commerce may preserve this sub-
mission, including a business proprietary
submission, for purposes of determining the
accuracy of this certification. I certify that
a copy of this signed certification will be
filed with this submission to the U.S. De-
partment of Commerce.

Signature:

Date:

***For multiple representative certifi-
cations, all representatives and their firms
should be listed in the first sentence of the
certification and all representatives should
sign and date the certification. In addition,
singular pronouns and possessive adjectives
should be changed accordingly, e.g., “I”
should be changed to ‘“‘we” and ‘“‘my knowl-
edge’” should be changed to ‘‘our knowl-
edge.”

[62 FR 27379, May 19, 1997, as amended at 73
FR 3643, Jan. 22, 2008; 76 FR 7499, Feb. 10,
2011; 76 FR 39275, July 6, 2011; 76 FR 54699,
Sept. 2, 2011; 78 FR 42691, July 17, 2013; 79 FR
69047, Nov. 20, 2014; 80 FR 36473, June 25, 2015;
85 FR 17007, Mar. 26, 2020; 88 FR 67079, Sept.
29, 2023]

EFFECTIVE DATE NOTE: At 85 FR 17007, Mar.
26, 2020, §351.303 was amended by adding
paragraph (f)(4), effective Mar. 24, 2020
through May 19, 2020. At 85 FR 29615, May 18,
2020, this amendment was extended to July
17, 2020. At 85 FR 41363, July 10, 2020, this
amendment was extended indefinitely.

§351.304 Establishing business propri-
etary treatment of information.

(a) Claim for business proprietary treat-
ment. (1) Any person that submits fac-
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tual information to the Secretary in
connection with a proceeding may:

(i) Request that the Secretary treat
any part of the submission as business
proprietary information that is subject
to disclosure only under an administra-
tive protective order,

(ii) Claim that there is a clear and
compelling need to withhold certain
business proprietary information from
disclosure under an administrative pro-
tective order, or

(iii) In an investigation, identify cus-
tomer names that are exempt from dis-
closure under administrative protec-
tive order under section 777(c)(1)(A) of
the Act.

(2) The Secretary will require that all
business proprietary information pre-
sented to, or obtained or generated by,
the Secretary during a segment of a
proceeding be disclosed to authorized
applicants, except for

(i) Customer names submitted in an
investigation,

(ii) Information for which the Sec-
retary finds that there is a clear and
compelling need to withhold from dis-
closure, and

(iii) Privileged or classified informa-
tion.

(b) Identification of business propri-
etary information—(1) Information releas-
able under administrative protective
order—(i) In general. A person submit-
ting information must identify the in-
formation for which it claims business
proprietary treatment by enclosing the
information within single brackets.
The submitting person must provide
with the information an explanation of
why each item of bracketed informa-
tion is entitled to business proprietary
treatment. A person submitting a re-
quest for business proprietary treat-
ment also must include an agreement
to permit disclosure under an adminis-
trative protective order, unless the
submitting party claims that there is a
clear and compelling need to withhold
the information from disclosure under
an administrative protective order.

(ii) Electronic databases. In accord-
ance with §351.303(c)(3), an electronic
database need not contain brackets.
The submitter must select the security
classification ‘‘Business Proprietary
Document—May Be Released Under
APO” at the time of filing to request
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business proprietary treatment of the
information contained in the database.
The public version of the database
must be publicly summarized and
ranged in accordance with §351.304(c).

(2) Information claimed to be exempt
from disclosure under administrative pro-
tective order. (i) If the submitting per-
son claims that there is a clear and
compelling need to withhold certain in-
formation from disclosure under an ad-
ministrative protective order (see para-
graph (a)(1)(ii) of this section), the sub-
mitting person must identify the infor-
mation by enclosing the information
within double brackets, and must in-
clude a full explanation of the reasons
for the claim.

(ii) In an investigation, the submit-
ting person may enclose business pro-
prietary customer names within double
brackets (see paragraph (a)(1)(iii) of
this section).

(iii) The submitting person may ex-
clude the information in double brack-
ets from the business proprietary/APO
version of the submission served on au-
thorized applicants. See §351.303 for fil-
ing and service requirements.

(c) Public version. (1) A person filing a
submission that contains information
for which business proprietary treat-
ment is claimed must also file a public
version of the submission. The public
version must be filed on the filing
deadline for the business proprietary
document. If the business proprietary
document was filed under the one-day
lag rule (see §351.303(c)(2)), the public
version and the final business propri-
etary document must be filed on the
first business day after the filing dead-
line. The public version must contain a
summary of the bracketed information
in sufficient detail to permit a reason-
able understanding of the substance of
the information. If the submitting per-
son claims that summarization is not
possible, the claim must be accom-
panied by a full explanation of the rea-
sons supporting that claim. Generally,
numerical data will be considered ade-
quately summarized if grouped or pre-
sented in terms of indices or figures
within 10 percent of the actual figure.
If an individual portion of the numer-
ical data is voluminous, at least one
percent representative of that portion
must be summarized. A submitter
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should not create a public summary of
business proprietary information of an-
other person.

(2) If a submitting party discovers
that it has failed to bracket informa-
tion correctly, the submitter may file a
complete, corrected business propri-
etary document along with the public
version (see §351.303(c)(2)(ii) through
(iii)). At the close of business on the
day on which the public version of a
submission is due under paragraph
(c)(1) of this section, however, the
bracketing of business proprietary in-
formation in the original business pro-
prietary document or, if a corrected
version is timely filed, the corrected
business proprietary document will be-
come final. Once bracketing has be-
come final, the Secretary will not ac-
cept any further corrections to the
bracketing of information in a submis-
sion, and the Secretary will treat non-
bracketed information as public infor-
mation.

(d) Nonconforming submissions—(1) In
general. The Secretary will reject a
submission that does not meet the re-
quirements of section 777(b) of the Act
and this section with a written expla-
nation. The submitting person may
take any of the following actions with-
in two business days after receiving the
Secretary’s explanation:

(i) Correct the problems and resubmit
the information;

(ii) If the Secretary denied a request
for business proprietary treatment,
agree to have the information in ques-
tion treated as public information;

(iii) If the Secretary granted business
proprietary treatment but denied a
claim that there was a clear and com-
pelling need to withhold information
under an administrative protective
order, agree to the disclosure of the in-
formation in question under an admin-
istrative protective order; or

(iv) Submit other material con-
cerning the subject matter of the re-
jected information. If the submitting
person does not take any of these ac-
tions, the Secretary will not consider
the rejected submission.

(2) Timing. The Secretary normally
will determine the status of informa-
tion within 30 days after the day on
which the information was submitted.
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If the business proprietary status of in-
formation is in dispute, the Secretary
will treat the relevant portion of the
submission as business proprietary in-
formation until the Secretary decides
the matter.

[63 FR 24401, May 4, 1998, as amended at 76
FR 39277, July 6, 2011; 88 FR 67079, Sept. 29,
2023]

§351.305 Access to business propri-
etary information.

(a) The administrative protective order.
The Secretary will place an adminis-
trative protective order on the record
as follows: within two business days
after the day on which a petition is
filed or an investigation is self-initi-
ated; within five business days after
the day on which a request for a new
shipper review is properly filed in ac-
cordance with §§351.214 and 351.303, an
application for a scope ruling is prop-
erly filed in accordance with §§351.225
and 351.303, or a request for a cir-
cumvention inquiry is properly filed in
accordance with §§351.226 and 351.303;
within five business days after the day
on which a request for a changed cir-
cumstances review is properly filed in
accordance with §§351.216 and 351.303 or
a changed circumstances review is self-
initiated; or within five business days
after initiating any other segment of a
proceeding. The administrative protec-
tive order will require the authorized
applicant to:

(1) Establish and follow procedures to
ensure that no employee of the author-
ized applicant’s firm releases business
proprietary information to any person
other than the submitting party, an
authorized applicant, or an appropriate
Department official identified in sec-
tion 777(b) of the Act;

(2) Notify the Secretary of any
changes in the facts asserted by the au-
thorized applicant in its administrative
protective order application;

(3) Destroy business proprietary in-
formation by the time required under
the terms of the administrative protec-
tive order;

(4) Immediately report to the Sec-
retary any apparent violation of the
administrative protective order; and

(5) Acknowledge that any unauthor-
ized disclosure may subject the author-
ized applicant, the firm of which the
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authorized applicant is a partner, asso-
ciate, or employee, and any partner,
associate, or employee of the author-
ized applicant’s firm to sanctions listed
in part 354 of this chapter (19 CFR part
364).

(b) Application for access under admin-
istrative protective order. (1) Generally,
no more than two independent rep-
resentatives of a party to the pro-
ceeding may have access to business
proprietary information under an ad-
ministrative protective order. A party
must designate a lead firm if the party
has more than one independent author-
ized applicant firm.

(2) A representative of a party to the
proceeding may apply for access to
business proprietary information under
the administrative protective order by
submitting an electronic application
available in ACCESS at https:/ac-
cess.trade.gov (Form ITA-367) to the
Secretary. The electronic application
will be filed and served in ACCESS
upon submission. Form ITA-367 must
identify the applicant and the segment
of the proceeding involved, state the
basis for eligibility of the applicant for
access to business proprietary informa-
tion, and state the agreement of the
applicant to be bound by the adminis-
trative protective order. Form ITA-367
must be accompanied by a certification
that the application is consistent with
Form ITA-367 and an acknowledgment
that any discrepancies will be inter-
preted in a manner consistent with
Form ITA-367. An applicant must
apply to receive all business propri-
etary information on the record of the
segment of a proceeding in question
but may waive service of business pro-
prietary information it does not wish
to receive from other parties to the
proceeding.

(3) To minimize the disruption caused
by late applications, an application
should be filed before the first response
to the initial questionnaire has been
submitted. Where justified, however,
applications may be filed up to the
date on which the case briefs are due.

(c) Approval of access under adminis-
trative protective order; administrative
protective order service list; service of ear-
lier-filed business proprietary submissions.
(1) The Secretary will grant access to a
qualified applicant by including the
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name of the applicant on an adminis-
trative protective order service list.
Access normally will be granted within
five days of receipt of the application
unless there is a question regarding the
eligibility of the applicant to receive
access. In that case, the Secretary will
decide whether to grant the applicant
access within 30 days of receipt of the
application. The Secretary will provide
by the most expeditious means avail-
able the administrative protective
order service list to parties to the pro-
ceeding on the day the service list is
issued or amended.

(2) After the Secretary approves an
application, the authorized applicant
may request service of earlier-filed
business proprietary submissions of the
other parties that are no longer avail-
able in ACCESS.

(i) For an application that is ap-
proved before the first response to the
initial questionnaire is submitted, the
submitting party must serve the au-
thorized applicant those submissions
within two business days of the re-
quest. Service must be made in accord-
ance with section 351.303(f)(1)(iii). A
certificate of service is not required.

(ii) For an application that is ap-
proved after the first response to the
initial questionnaire is submitted, the
submitting party must serve the au-
thorized applicant those submissions
within five business days of the re-
quest. Service must be made in accord-
ance with section 351.303(f)(1)(iii). A
certificate of service is not required.
Any authorized applicant who filed the
application after the first response to
the initial questionnaire is submitted
will be liable for costs associated with
the additional production and service
of business proprietary information al-
ready on the record.

(d) Additional filing requirements for
importers. If an applicant represents a
party claiming to be an interested
party by virtue of being an importer,
then the applicant shall submit, along
with the Form ITA-367, documentary
evidence demonstrating that during
the applicable period of investigation
or period of review the interested party
imported subject merchandise. For a
scope segment of a proceeding pursuant
to §351.225 or a circumvention segment
of a proceeding pursuant to §351.226,
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the applicant must present documen-
tary evidence that the interested party
imported subject merchandise, or that
it has taken steps towards importing
the merchandise subject to the scope or
circumvention inquiry. For a covered
merchandise referral segment of a pro-
ceeding pursuant to §351.227, an appli-
cant representing an interested party
that has been identified by U.S. Cus-
toms and Border Protection as the im-
porter in a covered merchandise refer-
ral is exempt from the requirements of
providing documentary evidence to
demonstrate that it is an importer for
purposes of that segment of a pro-
ceeding.

[63 FR 24402, May 4, 1998, as amended at 73
FR 3643, Jan. 22, 2008; 76 FR 39277, July 6,
2011; 86 FR 52384, Sept. 20, 2021; 88 FR 67080,
Sept. 29, 2023]

§351.306 Use of business proprietary
information.

(a) By the Secretary. The Secretary
may disclose business proprietary in-
formation submitted to the Secretary
only to:

(1) An authorized applicant;

(2) An employee of the Department of
Commerce or the International Trade
Commission directly involved in the
proceeding in which the information is
submitted;

(3) An employee of U.S. Customs and
Border Protection directly involved in
conducting an investigation regarding
negligence, gross negligence, or fraud
relating to an antidumping or counter-
vailing duty proceeding;

(4) The U.S. Trade Representative as
provided by 19 U.S.C. 3571(i);

(5) Any person to whom the submit-
ting person specifically authorizes dis-
closure in writing; and

(6) A charged party or counsel for the
charged party under 19 CFR part 354.

(b) By an authorized applicant. (1) An
authorized applicant may retain busi-
ness proprietary information for the
time authorized by the terms of the ad-
ministrative protective order (APO).

(2) An authorized applicant may use
business proprietary information for
purposes of the segment of the pro-
ceeding in which the information was
submitted.

(3) If business proprietary informa-
tion that was submitted to a segment
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of the proceeding is relevant to an
issue in a different segment of the
same proceeding, an authorized appli-
cant may place such information on
the record of the subsequent segment
as authorized by the APO of the seg-
ment where the business proprietary
information was submitted.

(4) If business proprietary informa-
tion that was submitted to a counter-
vailing duty segment of the proceeding
is relevant to a subsequent scope, cir-
cumvention, or covered merchandise
inquiry conducted on the record of the
companion antidumping duty segment
of the ©proceeding pursuant to
§351.225(m)(2), §351.226(m)(2), or
§351.227(m)(2), an authorized applicant
may place such information on the
record of the companion antidumping
duty segment of the proceeding as au-
thorized by the APO of the counter-
vailing duty segment where the busi-
ness proprietary information was sub-
mitted.

(5) If business proprietary informa-
tion that was submitted to a scope, cir-
cumvention, or covered merchandise
inquiry conducted on the record of a
companion antidumping duty segment
of the proceeding  pursuant to
§351.225(m)(2), §351.226(m)(2), or
§351.227(m)(2) is relevant to a subse-
quent countervailing duty segment of
the proceeding, an authorized applicant
may place such information on the
record of the companion countervailing
duty segment of the proceeding as au-
thorized by the APO of the anti-
dumping duty segment where the busi-
ness proprietary information was sub-
mitted.

(c) Identifying parties submitting busi-
ness proprietary information. (1) If a
party submits a document containing
business proprietary information of an-
other person, the submitting party
must identify, contiguously with each
item of business proprietary informa-
tion, the person that originally sub-
mitted the item (e.g., Petitioner, Re-
spondent A, Respondent B). Business
proprietary information not identified
will be treated as information of the
person making the submission. If the
submission contains business propri-
etary information of only one person,
it shall so state on the first page and
identify the person that originally sub-
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mitted the business proprietary infor-
mation on the first page.

(2) If a party to a proceeding is not
represented, or its representative is not
an authorized applicant, the submitter
of a document containing that party’s
business proprietary information must
serve that party or its representative,
if applicable, with a version of the doc-
ument that contains only that party’s
business proprietary information con-
sistent with §351.303(f)(1)(iii). The docu-
ment must not contain the business
proprietary information of other par-
ties.

(d) Disclosure to parties not authorized
to receive business proprietary informa-
tion. No person, including an author-
ized applicant, may disclose the busi-
ness proprietary information of an-
other person to any other person ex-
cept another authorized applicant or a
Department official described in para-
graph (a)(2) of this section. Any person
that is not an authorized applicant and
that is served with business propri-
etary information must return it to
the sender immediately, to the extent
possible without reading it, and must
notify the Department. An allegation
of an unauthorized disclosure will sub-
ject the person that made the alleged
unauthorized disclosure to an inves-
tigation and possible sanctions under
19 CFR part 354.

[63 FR 24403, May 4, 1998, as amended at 88
FR 67080, Sept. 29, 2023; 89 FR 20836, Mar. 25,
2024; 89 FR 101763, Dec. 16, 2024]

§351.307

(a) Introduction. Prior to making a
final determination in an investigation
or issuing final results of review, the
Secretary may verify relevant factual
information. This section clarifies
when verification will occur, the con-
tents of a verification report, and the
procedures for verification.

(b) In general. (1) Subject to para-
graph (b)(4) of this section, the Sec-
retary will verify factual information
upon which the Secretary relies in:

(i) A final determination in a con-
tinuation of a previously suspended
countervailing duty investigation (sec-
tion 704(g) of the Act), countervailing
duty investigation, continuation of a

Verification of information.
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previously suspended antidumping in-
vestigation (section 705(a) of the Act),
or antidumping investigation;

(ii) The final results of an expedited
antidumping review;

(iii) A revocation under section 751(d)
of the Act;

(iv) The final results of an adminis-
trative review, new shipper review, or
changed circumstances review, if the
Secretary decides that good cause for
verification exists; and

(v) The final results of an administra-
tive review if:

(A) A domestic interested party, not
later than 100 days after the date of
publication of the notice of initiation
of review, submits a written request for
verification; and

(B) The Secretary conducted no
verification under this paragraph dur-
ing either of the two immediately pre-
ceding administrative reviews.

(2) The Secretary may verify factual
information upon which the Secretary
relies in a proceeding or a segment of a
proceeding not specifically provided for
in paragraph (b)(1) of this section.

(3) If the Secretary decides that, be-
cause of the large number of exporters
or producers included in an investiga-
tion or administrative review, it is im-
practical to verify relevant factual in-
formation for each person, the Sec-
retary may select and verify a sample.

(4) The Secretary may conduct
verification of a person if that person
agrees to verification and the Sec-
retary notifies the government of the
affected country and that government
does not object. If the person or the
government objects to verification, the
Secretary will not conduct verification
and may disregard any or all informa-
tion submitted by the person in favor
of use of the facts available under sec-
tion 776 of the Act and §351.308.

(c) Verification report. The Secretary
will report the methods, procedures,
and results of a verification under this
section prior to making a final deter-
mination in an investigation or issuing
final results in a review.

(d) Procedures for wverification. The
Secretary will notify the government
of the affected country that employees
of the Department will visit with the
persons listed below in order to verify
the accuracy and completeness of sub-
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mitted factual information. The notifi-
cation will, where practicable, identify
any member of the verification team
who is not an officer of the U.S. Gov-
ernment. As part of the verification,
employees of the Department will re-
quest access to all files, records, and
personnel which the Secretary con-
siders relevant to factual information
submitted of:

(1) Producers, exporters, or import-
ers;

(2) Persons affiliated with the per-
sons listed in paragraph (d)(1) of this
section, where applicable;

(3) Unaffiliated purchasers, or

(4) The government of the affected
country as part of verification in a
countervailing duty proceeding.

§351.308 Determinations on the basis
of the facts available.

(a) Introduction. The Secretary may
make determinations on the basis of
the facts available whenever necessary
information is not available on the
record, an interested party or any
other person withholds or fails to pro-
vide information requested in a timely
manner and in the form required or sig-
nificantly impedes a proceeding, or the
Secretary is unable to verify submitted
information. If the Secretary finds that
an interested party ‘‘has failed to co-
operate by not acting to the best of its
ability to comply with a request for in-
formation,” the Secretary may use an
inference that is adverse to the inter-
ests of that party in selecting from
among the facts otherwise available.
This section lists some of the sources
of information upon which the Sec-
retary may base an adverse inference
and explains the actions the Secretary
will take with respect to corroboration
of information.

(b) In general. The Secretary may
make a determination under the Act
and this part based on the facts other-
wise available in accordance with sec-
tion 776(a) of the Act.

(c) Adverse inferences. For purposes of
section 776(b) of the Act, an adverse in-
ference may include reliance on:

(1) Secondary information, such as
information derived from:

(i) The petition;
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(ii) A final determination in a coun-
tervailing duty investigation or an
antidumping investigation;

(iii) Any previous administrative re-
view, new shipper review, expedited
antidumping review, section 753 review,
or section 762 review; or

(2) Any other information placed on
the record.

(d) Corroboration of secondary informa-
tion. Under section 776(c) of the Act,
when the Secretary relies on secondary
information, the Secretary will, to the
extent practicable, corroborate that in-
formation from independent sources
that are reasonably at the Secretary’s
disposal. Independent sources may in-
clude, but are not limited to, published
price lists, official import statistics
and customs data, and information ob-
tained from interested parties during
the instant investigation or review.
Corroborate means that the Secretary
will examine whether the secondary in-
formation to be used has probative
value. The fact that corroboration may
not be practicable in a given -cir-
cumstance will not prevent the Sec-
retary from applying an adverse infer-
ence as appropriate and using the sec-
ondary information in question.

(e) Use of certain information. In
reaching a determination under the
Act and this part, the Secretary will
not decline to consider information
that is submitted by an interested
party and is necessary to the deter-
mination but does not meet all the ap-
plicable requirements established by
the Secretary if the conditions listed
under section 782(e) of the Act are met.

(f) Use of facts available in a sunset re-
view. Where the Secretary determines
to issue final results of sunset review
on the basis of facts available, the Sec-
retary normally will rely on:

(1) Calculated countervailing duty
rates or dumping margins, as applica-
ble, from prior Department determina-
tions; and

(2) Information contained in parties’
substantive responses to the Notice of
Initiation filed under §351.218(d)(3),
consistent with section 752(b) or 752(c)
of the Act, as applicable.

(g) Partial or total facts available. In
accordance with section 776(a) of the
Act, if the Secretary determines to
apply facts available, regardless of the
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use of an adverse inference under sec-
tion 776(b) of the Act, the Secretary
may apply facts available to only a
portion of its antidumping or counter-
vailing duty analysis and calculations,
referred to as partial facts available, or
to all of its analysis and calculations,
referred to as total facts available, as
appropriate on a case-specific basis.

(h) Segment-specific dumping and
countervailable subsidy rates. If the Sec-
retary has determined dumping mar-
gins or countervailable subsidy rates in
separate segments of the same pro-
ceeding in which the Secretary is ap-
plying facts available, in accordance
with section 776(c)(2) of the Act the
Secretary may apply those margins or
rates as facts available without being
required to conduct a corroboration
analysis.

(1) Selection of adverse facts available.
If the Secretary determines to apply
adverse facts available, in accordance
with sections 776(d)(1), (2), and (3) of
the Act, the following applies:

(1) In an antidumping proceeding, the
Secretary may use a dumping margin
from any segment of the proceeding as
adverse facts, including the highest
dumping margin available. The Sec-
retary may use the highest dumping
margin available if the Secretary de-
termines that such an application is
warranted after evaluating the situa-
tion that resulted in an adverse infer-
ence;

(2) In a countervailing duty segment
of the proceeding, in accordance with
the hierarchy set forth in paragraph (j)
of this section, the Secretary may use
a countervailing subsidy rate applied
to the same or similar program in a
countervailing duty proceeding involv-
ing the same country or, if there is no
same or similar program, use a coun-
tervailing subsidy rate from a pro-
ceeding that the Secretary determines
is reasonable to use. The Secretary will
normally apply the highest calculated
above-de minimis countervailing duty
rate available if the Secretary deter-
mines that such an application is war-
ranted after evaluating the situation
that resulted in an adverse inference;
and

(3) In applying adverse facts avail-
able, the Secretary will not be required
to:
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(i) Estimate what a countervailable
subsidy or dumping margin would have
been if an interested party that was
found to have failed to cooperate under
section 776(b)(1) of the Act had cooper-
ated; or

(ii) Demonstrate that the
countervailable subsidy rate or dump-
ing margin used by the Secretary as
adverse facts available reflects an al-
leged ‘‘commercial reality’ of the in-
terested party.

(j) Adverse facts available hierarchy in
countervailing duty proceedings. In ac-
cordance with sections 776(d)(1)(A) and
776(d)(2) of the Act, when the Secretary
applies an adverse inference in select-
ing a countervailable subsidy rate on
the basis of facts otherwise available in
a countervailing duty proceeding, the
Secretary will normally select the
highest program rate available using a
hierarchical analysis as follows:

(1) For investigations, conducted pur-
suant to section 701 of the Act, the hi-
erarchy will be applied in the following
sequence:

(i) If there are cooperating respond-
ents in the investigation, the Secretary
will determine if a cooperating re-
spondent used an identical program in
the investigation and apply the highest
calculated above-de minimis rate for the
identical program;

(ii) If no rate exists which the Sec-
retary is able to apply under paragraph
()H()(), the Secretary will determine if
an identical program was used in an-
other countervailing duty proceeding
involving the same country and apply
the highest calculated above-de minimis
rate for the identical program;

(iii) If no rate exists which the Sec-
retary is able to apply under paragraph
(GH)(i), the Secretary will determine
if there is a similar or comparable pro-
gram in any countervailing duty pro-
ceeding involving the same country
and apply the highest calculated above-
de minimis rate for the similar or com-
parable program; and

(iv) If no rate exists which the Sec-
retary is able to apply under paragraph
(JH(1)(ii), the Secretary will apply the
highest calculated above-de minimis
rate from any non-company-specific
program in a countervailing duty pro-
ceeding involving the same country

19 CFR Ch. Il (4-1-25 Edition)

that the Secretary considers the com-
pany’s industry could possibly use.

(2) For administrative reviews, con-
ducted pursuant to section 751 of the
Act, the hierarchy will be applied in
the following sequence:

(i) The Secretary will determine if an
identical program has been used in any
segment of the proceeding and apply
the highest calculated above-de minimis
rate for any respondent for the iden-
tical program;

(ii) If no rate exists which the Sec-
retary is able to apply under paragraph
(1)(2)(1), the Secretary will determine if
there is a similar or comparable pro-
gram within any segment of the same
proceeding and apply the highest cal-
culated above-de minimis rate for the
similar or comparable program;

(iii) If no rate exists which the Sec-
retary is able to apply under paragraph
(GH)(2)(ii), the Secretary will determine
if there is an identical program in any
countervailing duty proceeding involv-
ing the same country and apply the
highest calculated above-de minimis
rate for the identical program or, if
there is no identical program or above-
de minimis rate available, determine if
there is a similar or comparable pro-
gram in any countervailing duty pro-
ceeding involving the same country
and apply the highest calculated above-
de minimis rate for the similar or com-
parable program; and

(iv) If no rate exists which the Sec-
retary is able to apply under paragraph
(j)H)(2)(iii), the Secretary will apply the
highest calculated rate for any non-
company-specific program from any
countervailing duty proceeding involv-
ing the same country that the Sec-
retary considers the company’s indus-
try could possibly use.

(3) When the Secretary uses an ad-
verse facts available countervailing
duty hierarchy, the following will
apply:

(i) The Secretary will treat rates less
than 0.5 percent as de minimis;

(ii) The Secretary will normally de-
termine a program to be a similar or
comparable program based on the Sec-
retary’s treatment of the program’s
benefit;

(iii) The Secretary will normally se-
lect the highest program rate available
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in accordance with the hierarchical se-
quence, unless the Secretary deter-
mines that such a rate is otherwise in-
appropriate; and

(iv) When applicable, the Secretary
will determine an adverse facts avail-
able rate selected using the hierarchy
to be corroborated in accordance with
section 776(c)(1) of the Act.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13524, Mar. 20, 1998; 89 FR 20836, Mar. 25,
2024; 89 FR 101763, Dec. 16, 2024]

§351.309 Written argument.

(a) Introduction. Written argument
may be submitted during the course of
an antidumping or countervailing duty
proceeding. This section sets forth the
time limits for submission of case and
rebuttal briefs and provides guidance
on what should be contained in these
documents.

(b) Written argument—(1) In general. In
making the final determination in a
countervailing duty investigation or
antidumping investigation or the final
results of an administrative review,
new shipper review, expedited anti-
dumping review, section 753 review, or
section 762 review, the Secretary will
consider written arguments in case or
rebuttal briefs filed within the time
limits in this section.

(2) Written argument on request. Not-
withstanding paragraph (b)(1) of this
section, the Secretary may request
written argument on any issue from
any person or U.S. Government agency
at any time during a proceeding.

(c) Case brief. (1) Any interested party
or U.S. Government agency may sub-
mit a ‘‘case brief’’ within:

(i) For a final determination in a
countervailing duty investigation or
antidumping investigation, or for the
final results of a full sunset review, 50
days after the date of publication of
the preliminary determination or re-
sults of review, as applicable, unless
the Secretary alters the time limit;

(ii) For the final results of an admin-
istrative review, new shipper review,
changed circumstances review, or sec-
tion 762 review, 30 days after the date
of publication of the preliminary re-
sults of review, unless the Secretary al-
ters the time limit; or

(iii) For the final results of an expe-
dited sunset review, expedited anti-
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dumping review, Article 8 violation re-
view, Article 4/Article 7 review, or sec-
tion 753 review, a date specified by the
Secretary.

(2) The case brief must present all ar-
guments that continue in the submit-
ter’s view to be relevant to the Sec-
retary’s final determination or final re-
sults, including any arguments pre-
sented before the date of publication of
the preliminary determination or pre-
liminary results. As part of the case
brief, parties are requested to provide
the following:

(i) A table of contents listing each
issue;

(ii) A table of authorities, including
statutes, regulations, administrative
cases, dispute panel decisions and court
holdings cited; and

(iii) A public executive summary for
each argument raised in the brief. Ex-
ecutive summaries should be no more
than 450 words in length, not counting
supporting citations.

(d) Rebuttal brief. (1) Any interested
party or U.S. Government agency may
submit a ‘‘rebuttal brief’ within five
days after the time limit for filing the
case brief, unless the Secretary alters
this time limit.

(2) The rebuttal brief may respond
only to arguments raised in case briefs,
should identify the arguments raised in
case briefs, and should identify the ar-
guments to which it is responding. As
part of the rebuttal brief, parties are
requested to provide the following:

(i) A table of contents listing each
issue;

(ii) A table of authorities, including
statutes, regulations, administrative
cases, dispute panel decisions and court
holdings cited; and

(iii) A public executive summary for
each argument raised in the rebuttal
brief. Executive summaries should be
no more than 450 words in length, not
counting supporting citations.

(e) Comments on adequacy of response
and appropriateness of expedited sunset
review—(1) In general. Where the Sec-
retary determines that respondent in-
terested parties provided inadequate
response to a Notice of Initiation (see
§351.218(e)(1)(ii)) and has notified the
International Trade Commission as
such under §351.218(e)(1)(ii)(C), inter-
ested parties (and industrial users and
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consumer organizations) that sub-
mitted a complete substantive re-
sponse to the Notice of Initiation under
§351.218(d)(3) may file comments on
whether an expedited sunset review
under section 751(c)(3)(B) of the Act
and §351.218(e)(1)(ii)(B) or
351.218(e)(1)(i1)(C) is appropriate based
on the adequacy of responses to the no-
tice of initiation. These comments may
not include any new factual informa-
tion or evidence (such as supplemen-
tation of a substantive response to the
notice of initiation) and are limited to
five pages.

(ii) Time Ulimit for filing comments.
Comments on adequacy of response and
appropriateness of expedited sunset re-
view must be filed not later than 70
days after the date publication in the
FEDERAL REGISTER of the notice of ini-
tiation.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13524, Mar. 20, 1998; 70 FR 62064, Oct. 28,
2005; 89 FR 101764, Dec. 16, 2024]

§351.310 Hearings.

(a) Introduction. This section sets
forth the procedures for requesting a
hearing, indicates that the Secretary
may consolidate hearings, and explains
when the Secretary may hold closed
hearing sessions.

(b) Pre-hearing conference. The Sec-
retary may conduct a telephone pre-
hearing conference with representa-
tives of interested parties to facilitate
the conduct of the hearing.

(c) Request for hearing. Any interested
party may request that the Secretary
hold a public hearing on arguments to
be raised in case or rebuttal briefs
within 30 days after the date of publi-
cation of the preliminary determina-
tion or preliminary results of review,
unless the Secretary alters this time
limit, or in a proceeding where the Sec-
retary will not issue a preliminary de-
termination, not later than a date
specified by the Secretary. To the ex-
tent practicable, a party requesting a
hearing must identify arguments to be
raised at the hearing. At the hearing,
an interested party may make an af-
firmative presentation only on argu-
ments included in that party’s case
brief and may make a rebuttal presen-
tation only on arguments included in
that party’s rebuttal brief.
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(d) Hearings in general. (1) If an inter-
ested party submits a request under
paragraph (c) of this section, the Sec-
retary will hold a public hearing on the
date stated in the notice of the Sec-
retary’s preliminary determination or
preliminary results of administrative
review (or otherwise specified by the
Secretary in an expedited antidumping
review), unless the Secretary alters the
date. Ordinarily, the hearing will be
held two days after the scheduled date
for submission of rebuttal briefs.

(2) The hearing is not subject to 5
U.S.C. §§551-559, and §702 (Administra-
tive Procedure Act). Witness testi-
mony, if any, will not be under oath or
subject to cross-examination by an-
other interested party or witness. Dur-
ing the hearing, the chair may ques-
tion any person or witness and may re-
quest persons to present additional
written argument.

(e) Consolidated hearings. At the Sec-
retary’s discretion, the Secretary may
consolidate hearings in two or more
cases.

(f) Closed hearing sessions. An inter-
ested party may request a closed ses-
sion of the hearing no later than the
date the case briefs are due in order to
address limited issues during the
course of the hearing. The requesting
party must identify the subjects to be
discussed, specify the amount of time
requested, and justify the need for a
closed session with respect to each sub-
ject. If the Secretary approves the re-
quest for a closed session, only author-
ized applicants and other persons au-
thorized by the regulations may be
present for the closed session (see
§351.305).

(g) Transcript of hearing. The Sec-
retary will place a verbatim transcript
of the hearing in the public and official
records of the proceeding and will an-
nounce at the hearing how interested
parties may obtain copies of the tran-
script.

§351.311 Countervailable subsidy
practice discovered during inves-
tigation or review.

(a) Introduction. During the course of
a countervailing duty investigation or
review, Department officials may dis-
cover or receive notice of a practice
that appears to provide a
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countervailable subsidy. This section
explains when the Secretary will exam-
ine such a practice.

(b) Inclusion in proceeding. If during a
countervailing duty investigation or a
countervailing duty administrative re-
view the Secretary discovers a practice
that appears to provide a
countervailable subsidy with respect to
the subject merchandise and the prac-
tice was not alleged or examined in the
proceeding, or if, pursuant to section
775 of the Act, the Secretary receives
notice from the United States Trade
Representative that a subsidy or sub-
sidy program is in violation of Article
8 of the Subsidies Agreement, the Sec-
retary will examine the practice, sub-
sidy, or subsidy program if the Sec-
retary concludes that sufficient time
remains before the scheduled date for
the final determination or final results
of review.

(c) Deferral of examination. If the Sec-
retary concludes that insufficient time
remains before the scheduled date for
the final determination or final results
of review to examine the practice, sub-
sidy, or subsidy program described in
paragraph (b) of this section, the Sec-
retary will:

(1) During an investigation, allow the
petitioner to withdraw the petition
without prejudice and resubmit it with
an allegation with regard to the newly
discovered practice, subsidy, or subsidy
program; or

(2) During an investigation or review,
defer consideration of the newly dis-
covered practice, subsidy, or subsidy
program until a subsequent adminis-
trative review, if any.

(d) Notice. The Secretary will notify
the parties to the proceeding of any
practice the Secretary discovers, or
any subsidy or subsidy program with
respect to which the Secretary receives
notice from the United States Trade
Representative, and whether or not it
will be included in the then ongoing
proceeding.

§351.312 Industrial users
sumer organizations.

(a) Introduction. The URAA provides
for opportunity for comment by con-
sumer organizations and industrial
users on matters relevant to a par-
ticular determination of dumping, sub-

and con-

§351.313

sidization, or injury. This section indi-
cates under what circumstances such
persons may submit relevant informa-
tion and argument.

(b) Opportunity to submit relevant in-
formation and argument. In an anti-
dumping or countervailing duty pro-
ceeding under title VII of the Act and
this part, an industrial user of the sub-
ject merchandise or a representative
consumer organization, as described in
section 777(h) of the Act, may submit
relevant factual information and writ-
ten argument to the Department under
paragraphs (d)(3)(ii), and (d)(3)(vi), and
(d)(4) of §351.218, paragraphs (b), (c)(1),
and (c)(3) of §351.301, and paragraphs
(c), (d), and (e) of §351.309 concerning
dumping or a countervailing subsidy.
All such submissions must be filed in
accordance with §351.303.

(c) Business proprietary information.
Persons described in paragraph (b) of
this section may request business pro-
prietary treatment of information
under §351.304, but will not be granted
access under §351.305 to business pro-
prietary information submitted by
other persons.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13524, Mar. 20, 1998]

§351.313

In general. No register of attorneys or
representatives who may practice be-
fore the Department is maintained. No
application for admission to practice is
required. Any person desiring to appear
as attorney or representative before
the Department may be required to
show to the satisfaction of the Sec-
retary his acceptability in that capac-
ity. Any attorney or representative
practicing before the Department, or
desiring so to practice, may for good
cause shown be suspended or barred
from practicing before the Department,
or have imposed on him such lesser
sanctions (e.g., public or private rep-
rimand) as the Secretary deems appro-
priate, but only after he has been ac-
corded an opportunity to present his
views in the matter. The Department
will maintain a public register of attor-
neys and representatives suspended or
barred from practice. ‘‘Attorney’ pur-
suant to this subpart and ‘‘legal coun-
sel” in §351.303(g) have the same mean-
ing. “Representative’” pursuant to this

Attorneys or representatives.
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subpart and in §351.303(g) has the same
meaning.

[78 FR 22777, Apr. 17, 2013]

Subpart D—Calculation of Export

Price, Constructed Export
Price, Fair Value, and Normal
Value

§351.401 In general.

(a) Introduction. In general terms, an
antidumping analysis involves a com-
parison of export price or constructed
export price in the United States with
normal value in the foreign market.
This section establishes certain general
rules that apply to the calculation of
export price, constructed export price
and normal value. (See section 772, sec-
tion 773, and section 773A of the Act.)

(b) Adjustments in general. In making
adjustments to export price, con-
structed export price, or normal value,
the Secretary will adhere to the fol-
lowing principles:

(1) The interested party that is in
possession of the relevant information
has the burden of establishing to the
satisfaction of the Secretary the
amount and nature of a particular ad-
justment; and

(2) The Secretary will not double-
count adjustments.

(c) Use of price net of price adjustments.
In calculating export price, con-
structed export price, and normal value
(where normal value is based on price),
the Secretary normally will use a price
that is net of price adjustments, as de-
fined in §351.102(b), that are reasonably
attributable to the subject merchan-
dise or the foreign like product (which-
ever is applicable). The Secretary will
not accept a price adjustment that is
made after the time of sale unless the
interested party demonstrates, to the
satisfaction of the Secretary, its enti-
tlement to such an adjustment.

(d) Delayed payment or pre-payment of
expenses. Where cost is the basis for de-
termining the amount of an adjust-
ment to export price, constructed ex-
port price, or normal value, the Sec-
retary will not factor in any delayed
payment or pre-payment of expenses by
the exporter or producer.

(e) Adjustments for movement ex-
penses—(1) Original place of shipment. In

19 CFR Ch. Il (4-1-25 Edition)

making adjustments for movement ex-
penses to establish export price or con-
structed export price under section
772(c)(2)(A) of the Act, or normal value
under section 773(a)(6)(B)(ii) of the Act,
the Secretary normally will consider
the production facility as being the
“original place of shipment. However,
where the Secretary bases export price,
constructed export price, or normal
value on a sale by an unaffiliated re-
seller, the Secretary may treat the
original place from which the reseller
shipped the merchandise as the ‘‘origi-
nal place of shipment.”

(2) Warehousing. The Secretary will
consider warehousing expenses that are
incurred after the subject merchandise
or foreign like product leaves the origi-
nal place of shipment as movement ex-
penses.

(f) Treatment of affiliated parties in
antidumping proceedings—(1) In general.
In an antidumping proceeding under
this part, the Secretary will normally
treat two or more affiliated parties as
a single entity if the Secretary con-
cludes that there is a significant poten-
tial for manipulation of prices, produc-
tion, or other export decisions.

(2) Significant potential for manipula-
tion. In identifying a significant poten-
tial for the manipulation of price, pro-
duction or other export decisions, the
factors the Secretary may consider for
all affiliated parties include:

(i) The level of common ownership;

(ii) The extent to which managerial
employees or board members of one
firm sit on the board of directors of an
affiliated firm; and

(iii) Whether operations are inter-
twined, such as through the sharing of
sales and export information; involve-
ment in production, pricing, and other
commercial decisions; the sharing of
facilities or employees; or significant
transactions between the affiliated
parties.

(3) Additional considerations for affili-
ated parties with access to production fa-
cilities in determining the significant po-
tential for manipulation. In determining
whether there is a significant potential
for manipulation, if the Secretary de-
termines that affiliated parties have,
or will have, access to production fa-
cilities for similar or identical prod-
ucts, the Secretary shall consider if
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any of those facilities would require
substantial retooling in order to re-
structure manufacturing priorities.

(4) Exceptions. If the following affili-
ated parties do not produce similar or
identical products to the subject mer-
chandise or export subject merchandise
to the United States, the Secretary
will normally not treat those parties as
part of a single entity for purposes of
the Secretary’s calculations under this
provision:

(i) Input suppliers;

(ii) Sellers of the foreign like product
in the home market; and

(iii) Affiliated entities for which the
Secretary determines that treating
those parties as a single entity would
be otherwise inappropriate based on
record information.

(g) Allocation of expenses and price ad-
justments—(1) In general. The Secretary
may consider allocated expenses and
price adjustments when transaction-
specific reporting is not feasible, pro-
vided the Secretary is satisfied that
the allocation method used does not
cause inaccuracies or distortions.

(2) Reporting allocated expenses and
price adjustments. Any party seeking to
report an expense or a price adjust-
ment on an allocated basis must dem-
onstrate to the Secretary’s satisfaction
that the allocation is calculated on as
specific a basis as is feasible, and must
explain why the allocation method-
ology used does not cause inaccuracies
or distortions.

(3) Feasibility. In determining the fea-
sibility of transaction-specific report-
ing or whether an allocation is cal-
culated on as specific a basis as is fea-
sible, the Secretary will take into ac-
count the records maintained by the
party in question in the ordinary
course of its business, as well as such
factors as the normal accounting prac-
tices in the country and industry in
question and the number of sales made
by the party during the period of inves-
tigation or review.

(4) Expenses and price adjustments re-
lating to merchandise not subject to the
proceeding. The Secretary will not re-
ject an allocation method solely be-
cause the method includes expenses in-
curred, or price adjustments made,
with respect to sales of merchandise
that does not constitute subject mer-

§351.402

chandise or a foreign like product
(whichever is applicable).

(h) [Reserved]

(i) Date of sale. In identifying the
date of sale of the subject merchandise
or foreign like product, the Secretary
normally will use the date of invoice,
as recorded in the exporter or pro-
ducer’s records kept in the ordinary
course of business. However, the Sec-
retary may use a date other than the
date of invoice if the Secretary is satis-
fied that a different date better reflects
the date on which the exporter or pro-
ducer establishes the material terms of
sale.

[62 FR 27379, May 19, 1997, as amended at 73
FR 16518, Mar. 28, 2008; 81 FR 15645, Mar. 24,
2016; 89 FR 101764, Dec. 16, 2024]

§351.402 Calculation of export price
and constructed export price; reim-
bursement of antidumping and
countervailing duties.

(a) Introduction. In order to establish
export price, constructed export price,
and normal value, the Secretary must
make certain adjustments to the price
to the unaffiliated purchaser (often
called the ‘‘starting price’’) in both the
United States and foreign markets.
This regulation clarifies how the Sec-
retary will make certain of the adjust-
ments to the starting price in the
United States that are required by sec-
tion 772 of the Act.

(b) Additional adjustments to con-
structed export price. In establishing
constructed export price under section
772(d) of the Act, the Secretary will
make adjustments for expenses associ-
ated with commercial activities in the
United States that relate to the sale to
an unaffiliated purchaser, no matter
where or when paid. The Secretary will
not make an adjustment for any ex-
pense that is related solely to the sale
to an affiliated importer in the United
States, although the Secretary may
make an adjustment to normal value
for such expenses under section
773(a)(6)(C)(iii) of the Act.

(c) Special rule for merchandise with
value added after importation—(1) Mer-
chandise imported by affiliated persons.
In applying section 772(e) of the Act,
merchandise imported by and value
added by a person affiliated with the
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exporter or producer includes merchan-
dise imported and value added for the
account of such an affiliated person.

(2) Estimation of value added. The Sec-
retary normally will determine that
the value added in the United States by
the affiliated person is likely to exceed
substantially the value of the subject
merchandise if the Secretary estimates
the value added to be at least 65 per-
cent of the price charged to the first
unaffiliated purchaser for the merchan-
dise as sold in the United States. The
Secretary normally will estimate the
value added based on the difference be-
tween the price charged to the first un-
affiliated purchaser for the merchan-
dise as sold in the United States and
the price paid for the subject merchan-
dise by the affiliated person. The Sec-
retary normally will base this deter-
mination on averages of the prices and
the value added to the subject mer-
chandise.

(3) Determining dumping margins. For
purposes of determining dumping mar-
gins under paragraphs (1) and (2) of sec-
tion 772(e) of the Act, the Secretary
may use the weighted-average dumping
margins calculated on sales of iden-
tical or other subject merchandise sold
to unaffiliated persons.

(d) Special rule for determining profit.
This paragraph sets forth rules for cal-
culating profit in establishing con-
structed export price under section
T772(f) of the Act.

(1) Basis for total expenses and total ac-
tual profit. In calculating total ex-
penses and total actual profit, the Sec-
retary normally will use the aggregate
of expenses and profit for all subject
merchandise sold in the United States
and all foreign like products sold in the
exporting country, including sales that
have been disregarded as being below
the cost of production. (See section
773(b) of the Act (sales at less than cost
of production).)

(2) Use of financial reports. For pur-
poses of determining profit under sec-
tion 772(d)(3) of the Act, the Secretary
may rely on any appropriate financial
reports, including public, audited fi-
nancial statements, or equivalent fi-
nancial reports, and internal financial
reports prepared in the ordinary course
of business.

19 CFR Ch. Il (4-1-25 Edition)

(3) Voluntary reporting of costs of pro-
duction. The Secretary will not require
the reporting of costs of production
solely for purposes of determining the
amount of profit to be deducted from
the constructed export price. The Sec-
retary will base the calculation of prof-
it on costs of production if such costs
are reported voluntarily by the date es-
tablished by the Secretary, and pro-
vided that it is practicable to do so and
the costs of production are verifiable.

(e) Treatment of payments between af-
filiated persons. Where a person affili-
ated with the exporter or producer in-
curs any of the expenses deducted from
constructed export price under section
772(d) of the Act and is reimbursed for
such expenses by the exporter, pro-
ducer or other affiliate, the Secretary
normally will make an adjustment
based on the actual cost to the affili-
ated person. If the Secretary is satis-
fied that information regarding the ac-
tual cost to the affiliated person is un-
available to the exporter or producer,
the Secretary may determine the
amount of the adjustment on any other
reasonable basis, including the amount
of the reimbursement to the affiliated
person if the Secretary is satisfied that
such amount reflects the amount usu-
ally paid in the market under consider-
ation.

(f) Reimbursement of antidumping du-
ties and countervailing duties—(1) In gen-
eral. (i) In calculating the export price
(or the constructed export price), the
Secretary will deduct the amount of
any antidumping duty or counter-
vailing duty which the exporter or pro-
ducer:

(A) Paid directly on behalf of the im-
porter; or

(B) Reimbursed to the importer.

(ii) The Secretary will not deduct the
amount of any antidumping duty or
countervailing duty paid or reimbursed
if the exporter or producer granted to
the importer before initiation of the
antidumping investigation in question
a warranty of nonapplicability of anti-
dumping duties or countervailing du-
ties with respect to subject merchan-
dise which was:

(A) Sold before the date of publica-
tion of the Secretary’s order applicable
to the merchandise in question; and
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(B) Exported before the date of publi-
cation of the Secretary’s final anti-
dumping determination.

(iii) Ordinarily, under paragraph
(f)(1)(i) of this section, the Secretary
will deduct the amount reimbursed
only once in the calculation of the ex-
port price (or constructed export
price).

(2) Reimbursement certification. (i) The
importer must certify with U.S. Cus-
toms and Border Protection prior to
liquidation (except as provided for in
paragraph (f)(2)(iii) of this section)
whether the importer has or has not
been reimbursed or entered into any
agreement or understanding for the
payment or for the refunding to the
importer by the manufacturer, pro-
ducer, seller, or exporter for all or any
part of the antidumping and counter-
vailing duties, as appropriate. Such
certifications should identify the com-
modity and country and contain the in-
formation necessary to link the certifi-
cation to the relevant entry or entry
line number(s).

(ii) The reimbursement certification
may be filed either electronically or in
paper in accordance with the U.S. Cus-
toms and Border Protection’s require-
ments, as applicable.

(iii) If an importer does not provide
its reimbursement certification prior
to liquidation, U.S. Customs and Bor-
der Protection may accept the reim-
bursement certification in accordance
with its protest procedures under 19
U.S.C. 1514, unless otherwise directed.

(iv) Reimbursement certifications
are required for entries of the relevant
commodity that have been imported on
or after the date of publication of the
antidumping notice in the FEDERAL
REGISTER that first suspended liquida-
tion in that proceeding.

(3) Presumption. The Secretary may
presume from an importer’s failure to
file the certificate required in para-
graph (f)(2) of this section that the ex-
porter or producer paid or reimbursed
the antidumping duties or counter-
vailing duties.

[62 FR 27379, May 19, 1997, as amended at 86

FR 52384, Sept. 20, 2021; 89 FR 20837, Mar. 25,
2024]

§351.404

§351.403 Sales used in calculating nor-
mal value; transactions between af-
filiated parties.

(a) Introduction. This section clarifies
when the Secretary may use offers for
sale in determining normal value. Ad-
ditionally, this section clarifies the au-
thority of the Secretary to use sales to
or through an affiliated party as a
basis for normal value. (See section
773(a)(b) of the Act (indirect sales or of-
fers for sale).)

(b) Sales and offers for sale. In calcu-
lating normal value, the Secretary nor-
mally will consider offers for sale only
in the absence of sales and only if the
Secretary concludes that acceptance of
the offer can be reasonably expected.

(c) Sales to an affiliated party. If an ex-
porter or producer sold the foreign like
product to an affiliated party, the Sec-
retary may calculate normal value
based on that sale only if satisfied that
the price is comparable to the price at
which the exporter or producer sold the
foreign like product to a person who is
not affiliated with the seller.

(d) Sales through an affiliated party. If
an exporter or producer sold the for-
eign like product through an affiliated
party, the Secretary may calculate
normal value based on the sale by such
affiliated party. However, the Sec-
retary normally will not calculate nor-
mal value based on the sale by an af-
filiated party if sales of the foreign
like product by an exporter or producer
to affiliated parties account for less
than five percent of the total value (or
quantity) of the exporter’s or pro-
ducer’s sales of the foreign like product
in the market in question or if sales to
the affiliated party are comparable, as
defined in paragraph (c) of this section.

§351.404 Selection of the market to be
used as the basis for normal value.

(a) Introduction. Although in most
circumstances sales of the foreign like
product in the home market are the
most appropriate basis for determining
normal value, section 773 of the Act
also permits use of sales to a third
country or constructed value as the
basis for normal value. This section
clarifies the rules for determining the
basis for normal value.

(b) Determination of viable market—(1)
In general. The Secretary will consider
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the exporting country or a third coun-
try as constituting a viable market if
the Secretary is satisfied that sales of
the foreign like product in that coun-
try are of sufficient quantity to form
the basis of normal value.

(2) Sufficient quantity. ‘‘Sufficient
quantity’ normally means that the ag-
gregate quantity (or, if quantity is not
appropriate, value) of the foreign like
product sold by an exporter or producer
in a country is b percent or more of the
aggregate quantity (or value) of its
sales of the subject merchandise to the
United States.

(¢) Calculation of price-based normal
value in viable market—(1) In general.
Subject to paragraph (c)(2) of this sec-
tion:

(i) If the exporting country con-
stitutes a viable market, the Secretary
will calculate normal value on the
basis of price in the exporting country
(see section T73(a)(1)(B)(i) of the Act
(price used for determining normal
value)); or

(ii) If the exporting country does not
constitute a viable market, but a third
country does constitute a viable mar-
ket, the Secretary may calculate nor-
mal value on the basis of price to a
third country (see section
773(a)(1)(B)(ii) of the Act (use of third
country prices in determining normal
value)).

(2) Exception. The Secretary may de-
cline to calculate normal value in a
particular market under paragraph
(c)(1) of this section if it is established
to the satisfaction of the Secretary
that:

(i) In the case of the exporting coun-
try or a third country, a particular
market situation exists that does not
permit a proper comparison with the
export price or constructed export
price (see section 773(a)(1)(B)(ii)(III) or
section 773(a)(1)(C)(iii) of the Act); or

(ii) In the case of a third country, the
price is not representative (see section
773(a)(1)(B)(ii)(I) of the Act).

(d) Allegations concerning market via-
bility and the basis for determining a
price-based normal value. In an anti-
dumping investigation or review, alle-
gations regarding market viability or
the exceptions in paragraph (c)(2) of
this section, must be filed, with all
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supporting factual information, in ac-
cordance with §351.301(c)(2)(1).

(e) Selection of third country. For pur-
poses of calculating normal value
based on prices in a third country,
where prices in more than one third
country satisfy the criteria of section
773(a)(1)(B)(ii) of the Act and this sec-
tion, the Secretary generally will se-
lect the third country based on the fol-
lowing criteria:

(1) The foreign like product exported
to a particular third country is more
similar to the subject merchandise ex-
ported to the United States than is the
foreign like product exported to other
third countries;

(2) The volume of sales to a par-
ticular third country is larger than the
volume of sales to other third coun-
tries;

(3) Such other factors as the Sec-
retary considers appropriate.

(f) Third country sales and constructed
value. The Secretary normally will cal-
culate normal value based on sales to a
third country rather than on con-
structed value if adequate information
is available and verifiable (see section
T73(a)(4) of the Act (use of constructed
value)).

(g) Special rule for certain multi-
national corporations. In the course of
an antidumping investigation, if the
Secretary determines that the factors
listed in section 773(d) of the Act are
present, the Secretary will apply the
special rule for certain multinational
corporations and determine the normal
value of the subject merchandise by
reference to the normal value at which
the foreign like product is sold in sub-
stantial quantities from one or more
facilities outside the exporting coun-
try. In making a determination under
this provision, the following will apply:

(1) Interested parties alleging that
the Secretary should apply the special
rule for certain multinational corpora-
tions must submit the allegation in ac-
cordance with the filing requirements
set forth in §351.301(c)(2)(1).

(2) If the Secretary determines that
the non-exporting country at issue is a
nonmarket economy country and, in
accordance with §351.408, normal value
would be determined using a factors of
production methodology if the special
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rule for certain multinational corpora-
tions was applied, the Secretary will
not apply the special rule for certain
multinational corporations.

[62 FR 27379, May 19, 1997, as amended at 88
FR 67080, Sept. 29, 2023; 89 FR 101764, Dec. 16,
2024]

§351.405 Calculation of normal value
based on constructed value.

(a) Introduction. In certain cir-
cumstances, the Secretary may deter-
mine normal value by constructing a
value based on the cost of manufac-
turing, selling, general and administra-
tive expenses and profit. The Secretary
may use constructed value as the basis
for normal value when: neither the
home market nor a third country mar-
ket is viable; sales below the cost of
production are disregarded; sales out-
side the ordinary course of trade or
sales for which the prices are otherwise
unrepresentative are disregarded; sales
used to establish a fictitious market
are disregarded; no contemporaneous
sales of comparable merchandise are
available; or in other circumstances
where the Secretary determines that
home market or third country prices
are inappropriate. (See section T773(e)
and (f) of the Act.) This section clari-
fies the meaning of certain terms and
sets forth certain information which
the Secretary will normally consider in
determining a constructed value.

(b) Profit and selling, general, and ad-
ministrative expenses. In determining
the amount to be added to constructed
value for profit and for selling, general,
and administrative expenses, the fol-
lowing rules will apply:

(1) Under section 773(e)(2)(A) of the
Act, ‘“foreign country” means the
country in which the merchandise is
produced or a third country selected by
the Secretary under §351.404(e), as ap-
propriate.

(2) Under section T773(e)(2)(B) of the
Act, ‘‘foreign country’” means the
country in which the merchandise is
produced.

(3) Under section 773(e)(2)(B)(iii) of
the Act, the Secretary will normally
consider the following criteria in se-
lecting sources for selling, general and
administrative expenses, as well as
profit, in calculating constructed
value:

§351.407

(i) The similarity of the potential
surrogate companies’ business oper-
ations and products to the examined
producer’s or exporter’s business oper-
ations and products;

(ii) The extent to which the financial
data of the surrogate company reflects
sales in the home market and does not
reflect sales to the United States;

(iii) The contemporaneity of the sur-
rogate company’s data to the period of
investigation or review; and

(iv) The extent of similarity between
the customer base of the surrogate
company and the customer base of the
examined producer or exporter.

[62 FR 27379, May 19, 1997, as amended at
241206- 89 FR 101764, Dec. 16, 2024]

§351.406 Calculation of normal value
if sales are made at less than cost of
production.

(a) Introduction. In determining nor-
mal value, the Secretary may disregard
sales of the foreign like product made
at prices that are less than the cost of
production of that product. However,
such sales will be disregarded only if
they are made within an extended pe-
riod of time, in substantial quantities,
and are not at prices which permit re-
covery of costs within a reasonable pe-
riod of time. (See section 773(b) of the
Act.) This section clarifies the mean-
ing of the term ‘‘extended period of
time’ as used in the Act.

(b) Extended period of time. The ‘‘ex-
tended period of time’ under section
T73(b)(1)(A) of the Act normally will co-
incide with the period in which the
sales under consideration for the deter-
mination of normal value were made.

§351.407 Calculation of constructed
value and cost of production.

(a) Introduction. This section sets
forth certain rules that are common to
the calculation of constructed value
and the cost of production. (See section
773(f) of the Act.)

(b) Determination of value under the
major input rule. For purposes of sec-
tion T73(f)(3) of the Act, the Secretary
normally will determine the value of a
major input purchased from an affili-
ated person based on the higher of:

(1) The price paid by the exporter or
producer to the affiliated person for
the major input;
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(2) The amount usually reflected in
sales of the major input in the market
under consideration; or

(3) The cost to the affiliated person of
producing the major input.

(c) Allocation of costs. In determining
the appropriate method for allocating
costs among products, the Secretary
may take into account production
quantities, relative sales values, and
other quantitative and qualitative fac-
tors associated with the manufacture
and sale of the subject merchandise
and the foreign like product.

(d) Startup costs. (1) In identifying
startup operations under section
773(£)(1)(C)(ii) of the Act:

(i) “New production facilities” in-
cludes the substantially complete re-
tooling of an existing plant. Substan-
tially complete retooling involves the
replacement of nearly all production
machinery or the equivalent rebuilding
of existing machinery.

(ii) A “new product’ is one requiring
substantial additional investment, in-
cluding products which, though sold
under an existing nameplate, involve
the complete revamping or redesign of
the product. Routine model year
changes will not be considered a new
product.

(iii) Mere improvements to existing
products or ongoing improvements to
existing facilities will not be consid-
ered startup operations.

(iv) An expansion of the capacity of
an existing production line will not
qualify as a startup operation unless
the expansion constitutes such a major
undertaking that it requires the con-
struction of a new facility and results
in a depression of production levels due
to technical factors associated with the
initial phase of commercial production
of the expanded facilities.

(2) In identifying the end of the start-
up period under clauses (ii) and (iii) of
section 773(f)(1)(C) of the Act:

(i) The attainment of peak produc-
tion levels will not be the standard for
identifying the end of the startup pe-
riod, because the startup period may
end well before a company achieves op-
timum capacity utilization.

(ii) The startup period will not be ex-
tended to cover improvements and cost
reductions that may occur over the en-
tire life cycle of a product.
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(3) In determining when a producer
reaches commercial production levels
under section 773(f)(1)(C)(ii) of the Act:

(i) The Secretary will consider the
actual production experience of the
merchandise in question, measuring
production on the basis of units proc-
essed.

(ii) To the extent necessary, the Sec-
retary will examine factors in addition
to those specified in section
T73(£)(1)(C)(ii) of the Act, including his-
torical data reflecting the same pro-
ducer’s or other producers’ experiences
in producing the same or similar prod-
ucts. A producer’s projections of future
volume or cost will be accorded little

weight.
(4) In making an adjustment for
startup operations under section

773(£)(1)(C)(iii) of the Act:

(i) The Secretary will determine the
duration of the startup period on a
case-by-case basis.

(ii) The difference between actual
costs and the costs of production cal-
culated for startup costs will be amor-
tized over a reasonable period of time
subsequent to the startup period over
the life of the product or machinery, as
appropriate.

(iii) The Secretary will consider unit
production costs to be items such as
depreciation of equipment and plant,
labor costs, insurance, rent and lease
expenses, material costs, and factory
overhead. The Secretary will not con-
sider sales expenses, such as adver-
tising costs, or other general and ad-
ministrative or non-production costs
(such as general research and develop-
ment costs), as startup costs.

§351.408 Calculation of normal value
of merchandise from nonmarket
economy countries.

(a) Introduction. In identifying dump-
ing from a nonmarket economy coun-
try, the Secretary normally will cal-
culate normal value by valuing the
nonmarket economy producers’ factors
of production in a market economy
country. (See section 773(c) of the Act.)
This section clarifies when and how
this special methodology for non-
market economies will be applied.

(b) Selecting surrogate countries—(1)
Determining comparable economies. The
Secretary is directed by sections
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773(c)(2)(B) and T73(c)(4)(A) of the Act
to select surrogate countries which are
at a level of economic development
comparable to that of the nonmarket
economy country at issue.

(1) Measuring economic comparability.
In determining whether market econ-
omy countries are at a level of eco-
nomic development comparable to the
nonmarket economy at issue, the Sec-
retary will place primary emphasis on
per capita gross domestic product
(GDP).

(i1) Additional considerations in deter-
mining economic comparability. When the
Secretary determines that such an
analysis is warranted, the Secretary
may consider additional factors in de-
termining whether certain market
economy countries are at a level of
economic development comparable to
the nonmarket economy at issue. If the
Secretary considers additional factors
in its analysis, the Secretary will iden-
tify those factors and provide the rea-
son it considered those factors along
with the list of comparable market
economies issued under paragraph
(b)(1)(iii) of this section.

(iii) Annual listing of comparable
economies. On an annual basis, the Sec-
retary will determine market econo-
mies comparable to individual non-
market economies and list those mar-
ket economies on the Secretary’s
website.

(2) Determining significant producers of
comparable merchandise. In selecting a
surrogate country from those countries
which the Secretary determines are
economically comparable, the Sec-
retary will consider, in accordance
with section 773(c)(2)(A) and (c)(4)(B) of
the Act, those countries that are sig-
nificant producers of merchandise com-
parable to the subject merchandise.

(3) Selecting between surrogate coun-
tries which are economically comparable
and significant producers of comparable
merchandise. If more than one economi-
cally comparable country produces
comparable merchandise, the Sec-
retary will consider the totality of the
information on the record in selecting
a surrogate country. Among the cri-
teria the Secretary may consider in se-
lecting a surrogate country are the
availability, accessibility, and quality
of data from those countries and the

§351.408

similarity of products manufactured in
the potential surrogate countries in
comparison to the subject merchan-
dise.

(¢) Valuation of Factors of Production.
For purposes of valuing the factors of
production, general expenses, profit,
and the cost of containers, coverings,
and other expenses (referred to collec-
tively as ‘‘factors’) under section
773(c)(1) of the Act the following rules
will apply:

(1) Information used to value factors.
The Secretary normally will use pub-
licly available information to value
factors. However, where a factor is pro-
duced in one or more market economy
countries, purchased from one or more
market economy suppliers and paid for
in market economy currency, the Sec-
retary normally will use the price(s)
paid to the market economy supplier(s)
if substantially all of the total volume
of the factor is purchased from the
market economy supplier(s). For pur-
poses of this provision, the Secretary
defines the term ‘‘substantially all”’ to
be 85 percent or more of the total vol-
ume purchased of the factor used in the
production of subject merchandise. In
those instances where less than sub-
stantially all of the total volume of the
factor is produced in one or more mar-
ket economy countries and purchased
from one or more market economy sup-
pliers, the Secretary normally will
weight-average the actual price(s) paid
for the market economy portion and
the surrogate value for the nonmarket
economy portion by their respective
quantities.

(2) Valuation in a single country. The
Secretary normally will value all fac-
tors in a single surrogate country.

(3) Manufacturing overhead, general
expenses, and profit. For manufacturing
overhead, general expenses, and profit,
the Secretary normally will use non-
proprietary information gathered from
producers of identical or comparable
merchandise in the surrogate country.

(d) A determination that certain surro-
gate value information is not otherwise
appropriate—(1) In general. Notwith-
standing the factors considered under

335



§351.409

paragraph (c) of this section, the Sec-
retary may disregard a proposed mar-
ket economy country value for consid-
eration as a surrogate value if the Sec-
retary determines that evidence on the
record reflects that the use of such a
value would be inappropriate.

(i) In accordance with section
T73(c)(5), the Secretary may disregard a
proposed surrogate value if the Sec-
retary determines that the value is de-
rived from a country that provides
broadly available export subsidies, if
particular instances of subsidization
occurred with respect to that proposed
surrogate value, or if that proposed
surrogate value was subject to an anti-
dumping order.

(ii) In addition, the Secretary may
disregard a proposed surrogate value if
the Secretary determines based on
record evidence that the value is de-
rived from a facility, party, industry,
intra-country region or a country with
weak, ineffective, or nonexistent prop-
erty (including intellectual property),
human rights, labor, or environmental
protections.

(2) Requirements to disregard a pro-
posed surrogate value based on weak, in-
effective, or nonexistent protections. For
purposes of paragraph (d)(1)(ii) of this
section, the Secretary will only con-
sider disregarding a proposed market
economy country value as a surrogate
value of production if the Secretary de-
termines the following:

(i) The proposed surrogate value at
issue is for a significant input or labor;

(ii) The proposed surrogate value is
derived from one country or an average
of values from a limited number of
countries; and

(iii) The information on the record
supports a claim that the identified
weak, ineffective, or nonexistent prop-
erty (including intellectual property),
human rights, labor, or environmental
protections undermine the appropriate-
ness of using that value as a surrogate
value.

(38) The use of a surrogate value located
in a country which is not at a level of eco-
nomic development comparable to that of
the nonmarket economy. If the Secretary
determines, pursuant to this section,
after reviewing all proposed values on
the record derived from market econ-
omy countries which are at a level of
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economic development comparable to
the nonmarket economy, that no such
proposed value is appropriate to value
a specific factor of production, the Sec-
retary may use a value on the record
derived from a market economy coun-
try which is not at a level of economic
development comparable to that of the
nonmarket economy country as a sur-
rogate to value that specific factor of
production.

(4) The use of a surrogate value not lo-
cated in a country which is a significant
producer of comparable merchandise. If
the Secretary determines, pursuant to
this section, after reviewing all pro-
posed surrogate values on the record
derived from market economy coun-
tries which are significant producers of
merchandise comparable to the subject
merchandise, that no such proposed
value is appropriate to value a specific
factor of production, the Secretary
may use a value on the record derived
from a market economy country which
is not a significant producer of mer-
chandise comparable to the subject
merchandise as a surrogate to value
that specific factor of production.

[62 FR 27379, May 19, 1997, as amended at 78
FR 46804, Aug. 2, 2013; 88 FR 67080, Sept. 29,
2023; 89 FR 20837, Mar. 25, 2024; 89 FR 101765,
Dec. 16, 2024]

§351.409 Differences in quantities.

(a) Introduction. Because the quantity
of merchandise sold may affect the
price, in comparing export price or
constructed export price with normal
value, the Secretary will make a rea-
sonable allowance for any difference in
quantities to the extent the Secretary
is satisfied that the amount of any
price differential (or lack thereof) is
wholly or partly due to that difference
in quantities. (See section 773(a)(6)(C)(i)
of the Act.)

(b) Sales with quantity discounts in cal-
culating normal value. The Secretary
normally will calculate normal value
based on sales with quantity discounts
only if:

(1) During the period examined, or
during a more representative period,
the exporter or producer granted quan-
tity discounts of at least the same
magnitude on 20 percent or more of
sales of the foreign like product for the
relevant country; or
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(2) The exporter or producer dem-
onstrates to the Secretary’s satisfac-
tion that the discounts reflect savings
specifically attributable to the produc-
tion of the different quantities.

(c) Sales with quantity discounts in cal-
culating weighted-average normal value.
If the exporter or producer does not
satisfy the conditions of paragraph (b)
of this section, the Secretary will cal-
culate normal value based on weighted-
average prices that include sales at a
discount.

(d) Price lists. In determining whether
a discount has been granted, the exist-
ence or lack of a published price list re-
flecting such a discount will not be
controlling. Ordinarily, the Secretary
will give weight to a price list only if,
in the line of trade and market under
consideration, the exporter or producer
demonstrates that it has adhered to its
price list.

(e) Relationship to level of trade adjust-
ment. If adjustments are claimed for
both differences in quantities and dif-
ferences in level of trade, the Secretary
will not make an adjustment for dif-
ferences in quantities unless the Sec-
retary is satisfied that the effect on
price comparability of differences in
quantities has been identified and es-
tablished separately from the effect on
price comparability of differences in
the levels of trade.

§351.410 Differences in circumstances
of sale

(a) Introduction. In calculating nor-
mal value the Secretary may make ad-
justments to account for certain dif-
ferences in the circumstances of sales
in the United States and foreign mar-
kets. (See section 773(a)(6)(C)(iii) of the
Act.) This section clarifies certain
terms used in the statute regarding cir-
cumstances of sale adjustments and de-
scribes the adjustment when commis-
sions are paid only in one market.

(b) In general. With the exception of
the allowance described in paragraph
(e) of this section concerning commis-
sions paid in only one market, the Sec-
retary will make circumstances of sale
adjustments under section
773(a)(6)(C)(iii) of the Act only for di-
rect selling expenses and assumed ex-
penses.
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(c) Direct selling expenses. ‘‘Direct
selling expenses’ are expenses, such as
commissions, credit expenses, guaran-
tees, and warranties, that result from,
and bear a direct relationship to, the
particular sale in question.

(d) Assumed expenses. Assumed ex-
penses are selling expenses that are as-
sumed by the seller on behalf of the
buyer, such as advertising expenses.

(e) Commissions paid in one market.
The Secretary normally will make a
reasonable allowance for other selling
expenses if the Secretary makes a rea-
sonable allowance for commissions in
one of the markets under consider-
ations, and no commission is paid in
the other market under consideration.
The Secretary will limit the amount of
such allowance to the amount of the
other selling expenses incurred in the
one market or the commissions al-
lowed in the other market, whichever
is less.

(f) Reasonable allowance. In deciding
what is a reasonable allowance for any
difference in circumstances of sale, the
Secretary normally will consider the
cost of such difference to the exporter
or producer but, if appropriate, may
also consider the effect of such dif-
ference on the market value of the
merchandise.

§351.411 Differences in physical char-
acteristics.

(a) Introduction. In comparing United
States sales with foreign market sales,
the Secretary may determine that the
merchandise sold in the United States
does not have the same physical char-
acteristics as the merchandise sold in
the foreign market, and that the dif-
ference has an effect on prices. In cal-
culating normal value, the Secretary
will make a reasonable allowance for
such differences. (See section
773(a)(6)(C)(ii) of the Act.)

(b) Reasonable allowance. In deciding
what is a reasonable allowance for dif-
ferences in physical characteristics,
the Secretary will consider only dif-
ferences in variable costs associated
with the physical differences. Where
appropriate, the Secretary may also
consider differences in the market
value. The Secretary will not consider
differences in cost of production when
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compared merchandise has identical
physical characteristics.

§351.412 Levels of trade; adjustment
for difference in level of trade; con-
structed export price offset.

(a) Introduction. In comparing United
States sales with foreign market sales,
the Secretary may determine that
sales in the two markets were not
made at the same level of trade, and
that the difference has an effect on the
comparability of the prices. The Sec-
retary is authorized to adjust normal
value to account for such a difference.
(See section 773(a)(7) of the Act.)

(b) Adjustment for difference in level of
trade. The Secretary will adjust normal
value for a difference in level of trade
if:

(1) The Secretary calculates normal
value at a different level of trade from
the level of trade of the export price or
the constructed export price (which-
ever is applicable); and

(2) The Secretary determines that
the difference in level of trade has an
effect on price comparability.

(c) Identifying levels of trade and dif-
ferences in levels of trade—(1) Basis for
identifying levels of trade. The Secretary
will identify the level of trade based
on:

(i) In the case of export price, the
starting price;

(ii) In the case of constructed export
price, the starting price, as adjusted
under section 772(d) of the Act; and

(iii) In the case of normal value, the
starting price or constructed value.

(2) Differences in levels of trade. The
Secretary will determine that sales are
made at different levels of trade if they
are made at different marketing stages
(or their equivalent). Substantial dif-
ferences in selling activities are a nec-
essary, but not sufficient, condition for
determining that there is a difference
in the stage of marketing. Some over-
lap in selling activities will not pre-
clude a determination that two sales
are at different stages of marketing.

(d) Effect on price comparability—1) In
general. The Secretary will determine
that a difference in level of trade has
an effect on price comparability only if
it is established to the satisfaction of
the Secretary that there is a pattern of
consistent price differences between
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sales in the market in which normal
value is determined:

(i) At the level of trade of the export
price or constructed export price
(whichever is appropriate); and

(ii) At the level of trade at which
normal value is determined.

(2) Relevant sales. Where possible, the
Secretary will make the determination
under paragraph (d)(1) of this section
on the basis of sales of the foreign like
product by the producer or exporter.
Where this is not possible, the Sec-
retary may use sales of different or
broader product lines, sales by other
companies, or any other reasonable
basis.

(e) Amount of adjustment. The Sec-
retary mnormally will calculate the
amount of a level of trade adjustment
by:

(1) Calculating the weighted-averages
of the prices of sales at the two levels
of trade identified in paragraph (d),
after making any other adjustments to
those prices appropriate under section
T773(a)(6) of the Act and this subpart;

(2) Calculating the average of the
percentage differences between those
weighted-average prices; and

(3) Applying the percentage dif-
ference to normal value, where it is at
a different level of trade from the ex-
port price or constructed export price
(whichever is applicable), after making
any other adjustments to normal value
appropriate under section 773(a)(6) of
the Act and this subpart.

(f) Constructed export price offset—(1)
In general. The Secretary will grant a
constructed export price offset only
where:

(i) Normal value is compared to con-
structed export price;

(ii) Normal value is determined at a
more advanced level of trade than the
level of trade of the constructed export
price; and

(iii) Despite the fact that a person
has cooperated to the best of its abil-
ity, the data available do not provide
an appropriate basis to determine
under paragraph (d) of this section
whether the difference in level of trade
affects price comparability.

(2) Amount of the offset. The amount
of the constructed export price offset
will be the amount of indirect selling
expenses included in normal value, up
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to the amount of indirect selling ex-
penses deducted in determining con-
structed export price. In making the
constructed export price offset, “‘indi-
rect selling expenses’” means selling
expenses, other than direct selling ex-
penses or assumed selling expenses (see
§351.410), that the seller would incur re-
gardless of whether particular sales
were made, but that reasonably may be
attributed, in whole or in part, to such
sales.

(3) Where data permit determination of
affect on price comparability. Where
available data permit the Secretary to
determine under paragraph (d) of this
section whether the difference in level
of trade affects price comparability,
the Secretary will not grant a con-
structed export price offset. In such
cases, if the Secretary determines that
price comparability has been affected,
the Secretary will make a level of
trade adjustment. If the Secretary de-
termines that price comparability has
not been affected, the Secretary will
not grant either a level of trade adjust-
ment or a constructed export price off-
set.

§351.413 Disregarding
adjustments.

Ordinarily, under section T777A(a)(2)
of the Act, an ‘‘insignificant adjust-
ment’”’ is any individual adjustment
having an ad valorem effect of less than
0.33 percent, or any group of adjust-
ments having an ad valorem effect of
less than 1.0 percent, of the export
price, constructed export price, or nor-
mal value, as the case may be. Groups
of adjustments are adjustments for dif-
ferences in circumstances of sale under
§351.410, adjustments for differences in
the physical characteristics of the mer-
chandise under §351.411, and adjust-
ments for differences in the levels of
trade under §351.412.

insignificant

§351.414 Comparison of normal value
with export price (constructed ex-
port price).

(a) Introduction. This section explains
when and how the Secretary will aver-
age prices in making comparisons of
export price or constructed export
price with normal value. (See section
T77TA(d) of the Act.)

§351.414

(b) Description of methods of compari-
son—(1) Average-to-average method. The
‘“‘average-to-average’’ method involves
a comparison of the weighted average
of the normal values with the weighted
average of the export prices (and con-
structed export prices) for comparable
merchandise.

(2) Transaction-to-transaction method.
The “transaction-to-transaction”
method involves a comparison of the
normal values of individual trans-
actions with the export prices (or con-
structed export prices) of individual
transactions for comparable merchan-
dise.

(3) Average-to-transaction method. The
‘“‘average-to-transaction’” method in-
volves a comparison of the weighted
average of the normal values to the ex-
port prices (or constructed export
prices) of individual transactions for
comparable merchandise.

(c) Choice of method. (1) In an inves-
tigation or review, the Secretary will
use the average-to-average method un-
less the Secretary determines another
method is appropriate in a particular
case.

(2) The Secretary will use the trans-
action-to-transaction method only in
unusual situations, such as when there
are very few sales of subject merchan-
dise and the merchandise sold in each
market is identical or very similar or
is custom-made.

(d) Application of the average-to-aver-
age method—(1) In general. In applying
the average-to-average method, the
Secretary will identify those sales of
the subject merchandise to the United
States that are comparable, and will
include such sales in an ‘‘averaging
group.” The Secretary will calculate a
weighted average of the export prices
and the constructed export prices of
the sales included in the averaging
group, and will compare this weighted
average to the weighted average of the
normal values of such sales.

(2) Identification of the averaging
group. An averaging group will consist
of subject merchandise that is iden-
tical or virtually identical in all phys-
ical characteristics and that is sold to
the United States at the same level of
trade. In identifying sales to be in-
cluded in an averaging group, the Sec-
retary also will take into account,
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where appropriate, the region of the
United States in which the merchan-
dise is sold, and such other factors as
the Secretary considers relevant.

(3) Time period over which weighted av-
erage is calculated. When applying the
average-to-average method in an inves-
tigation, the Secretary normally will
calculate weighted averages for the en-
tire period of investigation. However,
when normal values, export prices, or
constructed export prices differ signifi-
cantly over the course of the period of
investigation, the Secretary may cal-
culate weighted averages for such
shorter period as the Secretary deems
appropriate. When applying the aver-
age-to-average method in a review, the
Secretary normally will calculate
weighted averages on a monthly basis
and compare the weighted-average
monthly export price or constructed
export price to the weighted-average
normal value for the contemporaneous
month.

(e) Application of the average-to-trans-
action method—In applying the average-
to-transaction method in a review,
when normal value is based on the
weighted average of sales of the foreign
like product, the Secretary will limit
the averaging of such prices to sales in-
curred during the contemporaneous
month.

(f) Contemporaneous Month. Normally,
the Secretary will select as the con-
temporaneous month the first of the
following months which applies:

(1) The month during which the par-
ticular U.S. sales under consideration
were made;

(2) If there are no sales of the foreign
like product during this month, the
most recent of the three months prior
to the month of the U.S. sales in which
there was a sale of the foreign like
product.

(3) If there are no sales of the foreign
like product during any of these
months, the earlier of the two months
following the month of the U.S. sales
in which there was a sale of the foreign
like product.

[77 FR 8114, Feb. 14, 2012]

§351.415 Conversion of currency.

(a) In general. In an antidumping pro-
ceeding, the Secretary will convert for-
eign currencies into United States dol-
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lars using the rate of exchange on the
date of sale of the subject merchandise.

(b) Ezxception. If the Secretary estab-
lishes that a currency transaction on
forward markets is directly linked to
an export sale under consideration, the
Secretary will use the exchange rate
specified with respect to such foreign
currency in the forward sale agreement
to convert the foreign currency.

(c) Exchange rate fluctuations. The
Secretary will ignore fluctuations in
exchange rates.

(d) Sustained movement in foreign cur-
rency value. In an antidumping inves-
tigation, if there is a sustained move-
ment increasing the value of the for-
eign currency relative to the United
States dollar, the Secretary will allow
exporters 60 days to adjust their prices
to reflect such sustained movement.

§351.416 Determination of a particular
market situation.

(a) Particular market situation defined.
A particular market situation is a cir-
cumstance or set of circumstances that
does the following as determined by
the Secretary:

(1) Prevents or does not permit a
proper comparison of sales prices in the
home market or third country market
with export prices and constructed ex-
port prices; or

(2) Contributes to the distortion of
the cost of materials and fabrication or
other processing of any kind, such that
the cost of production of merchandise
subject to an investigation, suspension
agreement, or antidumping order does
not accurately reflect the cost of pro-
duction in the ordinary course of trade.

(b) Submission requirements when alleg-
ing the existence of a particular market
situation. When an interested party
submits a timely allegation as to the
existence of a particular market situa-
tion in an antidumping duty pro-
ceeding, relevant information reason-
ably available to that interested party
supporting the claim must accompany
the allegation. If the particular market
situation being alleged is similar to an
allegation of a particular market situ-
ation made in a previous or ongoing
segment of the same or another pro-
ceeding, the interested party must
identify the facts and arguments in the
submission which are distinguishable
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from those provided in the other seg-
ment or proceeding.

(c) A determination that a particular
market situation prevented or did not per-
mit a proper comparison of prices existed
during the period of investigation or re-
view. The Secretary may determine
that a particular market situation,
identified in paragraph (a)(1) of this
section, existed during the period of in-
vestigation or review if a circumstance
or set of circumstances prevented or
did not permit a proper comparison be-
tween sales prices in the home market
or third country market of the foreign
like product and export prices or con-
structed export prices of subject mer-
chandise for purposes of an anti-
dumping analysis.

(1) Examples of particular market situa-
tions in the home market that may pre-
vent or do mot permit a proper comparison
with U.S. price. Examples of a cir-
cumstance or set of circumstances in
the home market that may prevent or
not permit a proper comparison of
prices, and are therefore particular
market situations, include, but are not
limited to, the following:

(i) The imposition of an export tax on
subject merchandise;

(ii) Limitations on exports of subject
merchandise from the subject country;

(iii) The issuance and enforcement of
anticompetitive regulations that con-
fer a unique status on favored pro-
ducers or that create barriers to new
entrants to an industry; and

(iv) Direct government control over
pricing of subject merchandise to such
an extent that home market prices for
subject merchandise cannot be consid-
ered competitively set.

(2) Examples of particular market situa-
tions in a third country market that may
prevent or not permit a proper comparison
of prices. In situations where third
country prices may be needed to cal-
culate normal value in a dumping cal-
culation, the Secretary may determine
that third country prices cannot be
properly compared to export prices or
constructed export prices for reasons
similar to those listed in paragraph
(c)(1) of this section.

(38) The use of constructed value may be
warranted if a proper comparison of
prices is prevented or not permitted. If the
Secretary determines that a particular
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market situation prevented or did not
permit a proper comparison of sales
prices in the home market or third
country market with export prices or
constructed export prices during the
period of investigation or review, the
Secretary may conclude that it is nec-
essary to determine normal value by
constructing a value in accordance
with section 773(e) of the Act and
§351.405.

(d) A determination that a market situa-
tion existed during the period of investiga-
tion or review such that the cost of mate-
rials and fabrication or other processing
of any kind does not accurately reflect the
cost of production in the ordinary course
of trade—(1) In general. For purposes of
this paragraph (d)(1), the Secretary
will determine that a market situa-
tion, identified in paragraph (a)(2) of
this section, existed during the period
of investigation or review if the Sec-
retary determines the following, based
on information on the record:

(i) A circumstance or set of cir-
cumstances existed that may have im-
pacted the costs of producing subject
merchandise, or costs or prices of in-
puts into the production of subject
merchandise;

(ii) The cost of materials and fabrica-
tion or other processing of any Kkind,
including the prices of inputs used to
produce subject merchandise, were not
in accordance with market principles
or distorted, and therefore did not ac-
curately reflect the cost of production
of subject merchandise in the ordinary
course of trade; and

(iii) The circumstance or set of cir-
cumstances at issue contributed to the
distortion of the cost of production of
subject merchandise.

(2) The Secretary will determine if it is
more likely than not that a circumstance
or set of circumstances contributed to dis-
torted costs or prices. In accordance with
paragraph (d)(1)(iii), the Secretary will
weigh the information on the record
and determine whether it is more like-
ly than not that the circumstance or
set of circumstances contributed to the
distortion in the cost of production of
subject merchandise during the period
of investigation or review, and there-
fore, that a market situation existed
during that period.
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(3) Information the Secretary may con-
sider in determining the existence of a
market situation. In determining wheth-
er a market situation existed in the
subject country such that the cost of
materials and fabrication or other
processing did not accurately reflect
the cost of production of subject mer-
chandise in the ordinary course of
trade during the period of investigation
or review, the Secretary will consider
all relevant information placed on the
record by interested parties, including,
but not limited to, the following:

(i) Comparisons of prices paid for sig-
nificant inputs used to produce subject
merchandise under the alleged market
situation to prices paid for the same
input under market-based cir-
cumstances, either in the home coun-
try or elsewhere;

(ii) Detailed reports and other docu-
mentation issued by foreign govern-
ments or independent international,
analytical, or academic organizations
indicating that lower prices for a sig-
nificant input in the subject country
would likely result from governmental
or nongovernmental actions or inac-
tions taken in the subject country or
other countries;

(iii) Detailed reports and other docu-
mentation issued by foreign govern-
ments or independent international,
analytical, or academic organizations
indicating that prices for a significant
input have deviated from a fair market
value within the subject country, as a
result, in part or in whole, of govern-
mental or nongovernmental actions or
inactions;

(iv) Agency determinations or results
in which the Secretary determined
record information did or did not sup-
port the existence of the alleged par-
ticular market situation with regard to
the same or similar merchandise in the
subject country in previous pro-
ceedings or segments of the same pro-
ceeding; and

(v) Information that property (in-
cluding intellectual property), human
rights, labor, or environmental protec-
tions in the subject country are weak,
ineffective, or nonexistent, those pro-
tections exist and are effectively en-
forced in other countries, and that the
ineffective enforcement or lack of pro-
tections may contribute to distortions
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in the cost of production of subject
merchandise or prices or costs of a sig-
nificant input into the production of
subject merchandise in the subject
country. For purposes of this para-
graph (d)(3)(v), the Secretary will nor-
mally look to cost effects on same or
similar merchandise produced in eco-
nomically comparable countries in
analyzing the impact of such protec-
tions on the cost of production.

(4) No restrictions based on lack of pre-
cise quantifiable data, hypothetical prices
or actions of governments and industries
in other market economies. In deter-
mining whether a market situation ex-
ists in the subject country such that
the cost of materials and fabrication or
other processing do not accurately re-
flect the cost of production in the ordi-
nary course of trade, the following will
not preclude the finding of a market
situation:

(i) The lack of precision in the quan-
tifiable data relating to the distortion
of prices or costs in the subject coun-
try;

(i1) The speculated cost of production
of the subject merchandise, or the spec-
ulated prices or costs of a significant
input into the production of the sub-
ject merchandise, unsupported by ob-
jective data, that a party claims would
hypothetically exist in the subject
country absent the alleged particular
market situation or its contributing
circumstances;

(iii) The actions taken or not taken
by governments, government-con-
trolled entities, or other public entities
in other market economy countries in
comparison with the actions taken or
not taken by the government, state en-
terprise, or other public entity of the
subject country, with the exception of
information associated with the allega-
tions addressed in paragraph (d)(3)(v) of
this section; and

(iv) The existence of the same or
similar government or nongovernment
actions in the subject country that pre-
ceded the period of investigation or re-
view.

(e) Factors to consider in determining if
a market situation is particular—(1) In
general. If the Secretary determines
that a market situation exists under
paragraph (c) or (d), the Secretary
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must also determine if the market sit-
uation is particular. A market situa-
tion is particular if it impacts prices or
costs for only certain parties or prod-
ucts in the subject country. In reach-
ing this determination, the following
applies:

(i) A particular market situation
may exist even if a large number of
certain parties or products are im-
pacted by the circumstance or set of
circumstances. The Secretary’s anal-
ysis does not concern the specific num-
ber of products or parties, but whether
the market situation impacts only cer-
tain parties or products, or the general
population of parties or products, in
the subject country;

(ii) The same or similar market situ-
ations can exist in multiple countries
or markets and still be considered par-
ticular for purposes of this paragraph
(e)(1) if the Secretary determines that
a market situation exists which dis-
torts sales prices or cost of production
for certain parties or products specifi-
cally in the subject country; and

(iii) There are varied circumstances
in which a market situation in a sub-
ject country can be determined to be
particular, and a market situation may
apply only to certain producers, im-
porters, exporters, purchasers, users,
industries, or enterprises, individually
or in any combination.

(2) Information the Secretary may con-
sider in determining if a mavrket situation
is particular. In determining if a market
situation in the subject country is par-
ticular in accordance with paragraph
(e)(1) of this section, the Secretary will
consider all relevant information
placed on the record by interested par-
ties, including, but not limited to, the
following:

(i) The size and nature of the market
situation;

(ii) The volume of merchandise po-
tentially impacted by the price or cost
distortions resulting from the market
situation; and

(iii) The number and nature of the
entities potentially affected by the
price or cost distortions resulting from
a market situation.

(f) The Secretary may adjust its calcula-
tions to address distortions to which a
particular market situation under para-
graphs (d) and (e) of this section has con-
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tributed—(1) In general. If the Secretary
determines a particular market situa-
tion exists in the subject country
which has contributed to a distortion
in the cost of materials and fabrication
or other processing, such that those
costs do not accurately reflect the cost
of production of subject merchandise in
the ordinary course of trade, in accord-
ance with sections 771(15) and 773(e) of
the Act, the Secretary may address
such distortions to the cost of produc-
tion in its calculations.

(2) Imprecise quantification of the dis-
tortions. If, after consideration of the
information on the record, the Sec-
retary is unable to precisely quantify
the distortions to the cost of produc-
tion of subject merchandise in the ordi-
nary course of trade to which the par-
ticular market situation has contrib-
uted, the Secretary may use any rea-
sonable methodology based on record
information to adjust its calculations
to address those distortions.

(38) The Secretary may determine not to
adjust its calculations. If the Secretary
determines that a particular market
situation exists in the subject country
which has contributed to the distor-
tions to the cost of production, but
that an adjustment to its calculations
of the cost of production of subject
merchandise is not appropriate based
on record information, the Secretary
may determine not to adjust its cal-
culations. In determining whether an
adjustment is appropriate, the Sec-
retary may consider the following:

(i) Whether the cost distortion is al-
ready sufficiently addressed in its cal-
culations in accordance with another
statutory provision, such as the trans-
action disregarded and major input
rules of sections 773(f)(2) and (3) of the
Act;

(ii) Whether a reasonable method for
quantifying an adjustment to the cal-
culations is absent from the record;
and

(iii) Whether information on the
record suggests that the application of
an adjustment to the Secretary’s cal-
culations would otherwise be unreason-
able.

(g) Examples of particular market situa-
tions which contribute to distortions in
the cost of materials and fabrication or
other processing of any kind, such that
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those costs do mot accurately reflect the
cost of production in the ordinary course
of trade. Examples of particular market
situations which may contribute to the
distortion of the cost of production of
subject merchandise in the subject
country, alone or in conjunction with
others, include, but are not limited to,
the following:

(1) A significant input into the pro-
duction of subject merchandise is pro-
duced in such amounts that there is
considerably more supply than demand
in international markets for the input
and the Secretary concludes, based on
record information, that regardless of
the impact of such overcapacity of the
significant input on other countries,
such overcapacity contributed to dis-
tortions of the price or cost of that
input in the subject country during the
period of investigation or review;

(2) A government, government-con-
trolled entity, or other public entity in
the subject country owns or controls
the predominant producer or supplier
of a significant input used in the pro-
duction of subject merchandise and the
Secretary concludes, based on record
information, that such ownership or
control of the producer or supplier con-
tributed to price or cost distortions of
that input in the subject country dur-
ing the period of investigation or re-
view;

(3) A government, government-con-
trolled entity, or other public entity in
the subject country intervenes in the
market for a significant input into the
production of subject merchandise and
the Secretary concludes, based on
record information, such that the
intervention contributed to price or
cost distortions of that input in the
subject country during the period of in-
vestigation or review;

(4) A government in the subject coun-
try limits exports of a significant input
into the production of subject mer-
chandise and the Secretary concludes,
based on record information, that such
export limitations contributed to price
or cost distortions of that input in the
subject country during the period of in-
vestigation or review;

(5) A government in the subject coun-
try imposes export taxes on a signifi-
cant input into the production of sub-
ject merchandise and the Secretary
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concludes, based on record informa-
tion, that such taxes contributed to
price or cost distortions of that input
in the subject country during the pe-
riod of investigation or review;

(6) A government in the subject coun-
try exempts an importer, producer, or
exporter of subject merchandise from
paying duties or taxes associated with
trade remedies established by the gov-
ernment relating to a significant input
into the production of subject mer-
chandise during the period of investiga-
tion or review;

(7T) A government in the subject coun-
try rebates duties or taxes paid by an
importer, producer or exporter of sub-
ject merchandise associated with trade
remedies established by the govern-
ment related to a significant input into
the production of subject merchandise
during the period of investigation or
review;

(8) A government, government-con-
trolled entity, or other public entity in
the subject country provides financial
assistance or other support to the pro-
ducer or exporter of subject merchan-
dise, or to a producer or supplier of a
significant input into the production of
subject merchandise and the Secretary
concludes, based on record informa-
tion, that such assistance or support
contributed to cost distortions of sub-
ject merchandise or distortions in the
price or cost of a significant input into
the production of subject merchandise
in the subject country during the pe-
riod of investigation or review;

(9) A government, government-con-
trolled entity, or other public entity in
the subject country mandates, through
law or in practice, the use of a certain
percentage of domestic-manufactured
inputs, the sharing or use of certain in-
tellectual property or production proc-
esses, or the formation of certain busi-
ness relationships with other entities
to produce subject merchandise or a
significant input into the production of
subject merchandise and the Secretary
concludes, based on record informa-
tion, that those requirements contrib-
uted to cost distortions of subject mer-
chandise or distortions in the price or
cost of a significant input into the pro-
duction of subject merchandise in the
subject country during the period of in-
vestigation or review;
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(10) A government, government-con-
trolled entity, or other public entity in
the subject country does not enforce
its property (including intellectual
property), human rights, labor, or envi-
ronmental protection laws and policies,
or those laws and policies are other-
wise shown to be ineffective with re-
spect to either a producer or exporter
of subject merchandise, or to a pro-
ducer or supplier of a significant input
into the production of subject mer-
chandise in the subject country and the
Secretary concludes, based on record
information, that the lack of enforce-
ment or effectiveness of such laws and
policies contributed to cost distortions
of subject merchandise or distortions
in the price or cost of a significant
input into the production of subject
merchandise during the period of inves-
tigation or review;

(11) A government, government-con-
trolled entity, or other public entity in
the subject country does not imple-
ment property (including intellectual
property), human rights, labor, or envi-
ronmental protection laws and policies
and the Secretary concludes, based on
record information, that the absence of
such laws and policies contributed to
cost distortions of subject merchan-
dise, or distortions in the price or cost
of a significant input into the produc-
tion of subject merchandise in the sub-
ject country during the period of inves-
tigation or review; and

(12) Nongovernmental entities take
actions which the Secretary concludes,
based on record information, contrib-
uted to cost distortions of subject mer-
chandise or distortions in the price or
cost of a significant input into the pro-
duction of subject merchandise in the
subject country during the period of in-
vestigation or review. Actions that re-
sult in distortive prices and costs by
nongovernmental entities covered by
this example include, but are not lim-
ited to, the formation of business rela-
tionships between one or more pro-
ducers of subject merchandise and sup-
pliers of significant inputs to the pro-
duction of subject merchandise, includ-
ing mutually-beneficial strategic alli-
ances or noncompetitive arrangements,
as well as sales by third-country ex-
porters of significant inputs into the
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subject country for prices for less than
fair value.

(h) A particular market situation which
contributes to distortions in the cost of
materials and fabrication or other proc-
essing of any kind, such that the costs do
not accurately reflect the cost of produc-
tion in the ordinary course of trade, may
also contribute to a particular market sit-
uation that prevents or does not permit a
proper comparison of prices. If the Sec-
retary determines that a particular
market situation existed during the pe-
riod of investigation or review such
that the cost of materials and fabrica-
tion or other processing of any kind did
not accurately reflect the cost of pro-
duction of subject merchandise in the
ordinary course of trade, the Secretary
may consider, based on record informa-
tion, whether that particular market
situation also contributed to the cir-
cumstance or set of circumstances that
prevented, or did not permit, a proper
comparison of home market or third
country sales prices with export prices
or constructed export prices, in accord-
ance with section 771(15)(C) of the Act.

[89 FR 20837, Mar. 25, 2024]

Subpart E—ldentification and
Measurement of
Countervailable Subsidies

SOURCE: 63 FR 65407, Nov. 25, 1998, unless
otherwise noted.

§351.501 Scope.

The provisions of this subpart E set
forth rules regarding the identification
and measurement of countervailable
subsidies. Where this subpart E does
not expressly deal with a particular
type of alleged subsidy, the Secretary
will identify and measure the subsidy,
if any, in accordance with the under-
lying principles of the Act and this
subpart E.

§351.502
sidies.

Specificity of domestic sub-

(a) Sequential analysis. In determining
whether a subsidy is de facto specific,
the Secretary will examine the factors
contained in section 771(5A)(D)(iii) of
the Act sequentially in order of their
appearance. If a single factor warrants
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a finding of specificity, the Secretary
will not undertake further analysis.

(b) Characteristics of a ‘“‘group.”” In de-
termining whether a subsidy is being
provided to a ‘‘group’ of enterprises or
industries within the meaning of sec-
tion 751(bA)(D) of the Act, the Sec-
retary is not required to determine
whether there are shared characteris-
tics among the enterprises or indus-
tries that are eligible for, or actually
receive, a subsidy.

(¢c) Traded goods sector. In deter-
mining whether a subsidy is being pro-
vided to a ‘‘group’’ of enterprises or in-
dustries within the meaning of section
T71(5A)(D) of the Act, the Secretary
normally will consider enterprises that
buy or sell goods internationally to
comprise such a group.

(d) Disaster relief. The Secretary will
not regard disaster relief including
pandemic relief as being specific under
section 7T71(6A)(D) of the Act if such re-
lief constitutes general assistance
available to anyone in the area af-
fected by the disaster.

(e) Employment assistance. The Sec-
retary will not regard employment as-
sistance programs as being specific
under section 771(5A)(D) if such assist-
ance is provided solely with respect to
employment of general categories of
workers such as those based on age,
gender, disability, long-term unem-
ployment, veteran, rural or urban sta-
tus and is available to everyone hired
within those categories without any in-
dustry or enterprise restrictions.

[63 FR 65407, Nov. 25, 1998, as amended at 85
FR 6043, Feb. 4, 2020; 89 FR 101765, Dec. 16,
2024]

§351.503 Benefit.

(a) Specific rules. In the case of a gov-
ernment program for which a specific
rule for the measurement of a benefit
is contained in this subpart E, the Sec-
retary will measure the extent to
which a financial contribution (or in-
come or price support) confers a ben-
efit as provided in that rule. For exam-
ple, §351.504(a) prescribes the specific
rule for measurement of the benefit of
grants.

(b) Other subsidies—(1) In general. For
other government programs, the Sec-
retary normally will consider a benefit
to be conferred where a firm pays less
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for its inputs (e.g., money, a good, or a
service) than it otherwise would pay in
the absence of the government pro-
gram, or receives more revenues than
it otherwise would earn.

(2) Exception. Paragraph (b)(1) of this
section is not intended to limit the
ability of the Secretary to impose
countervailing duties when the facts of
a particular case establish that a finan-
cial contribution (or income or price
support) has conferred a benefit, even if
that benefit does not take the form of
a reduction in input costs or an en-
hancement of revenues. When para-
graph (b)(1) of this section is not appli-
cable, the Secretary will determine
whether a benefit is conferred by exam-
ining whether the alleged program or
practice has common or similar ele-
ments to the four illustrative examples
in sections 771(6)(E)(i) through (iv) of
the Act.

(3) Contingent liabilities and assets. For
the provision of a contingent liability
or asset not otherwise addressed under
a specific rule identified under para-
graph (a) of this section, the Secretary
will treat the balance or value of the
contingent liability or assets as an in-
terest-free provision of funds and will
calculate the benefit using, where ap-
propriate, either a short-term or long-
term commercial interest rate.

(c) Distinction from effect of subsidy—
(1) In general. In determining whether a
benefit is conferred, the Secretary is
not required to consider the effect or
impact of the government action on
the firm’s performance, including its
costs, prices, output, or whether the
firm’s behavior is otherwise altered.

(2) Subsidy provided to support compli-
ance with a government-imposed man-
date. When a government provides as-
sistance to a firm to comply with a
government regulation, requirement or
obligation, the Secretary, in measuring
the benefit from the subsidy, will not
consider whether the firm incurred a
cost in complying with the govern-
ment-imposed regulation, requirement,
or obligation.

(d) Varying financial contribution lev-
els—(1) In general. Where a government
program provides varying levels of fi-
nancial contributions based on dif-
ferent eligibility criteria, and one or
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more of such levels is not specific with-
in the meaning of §351.502, a benefit is
conferred to the extent that a firm re-
ceives a greater financial contribution
than the financial contributions pro-
vided at a non-specific level under the
program. The preceding sentence shall
apply only to the extent the Secretary
determines that the varying levels of
financial contributions are set forth in
a statute, decree, regulation, or other
official act; that the levels are clearly
delineated and identifiable; and that
the firm would have been eligible for
the non-specific level of contributions.

(2) Exception. Paragraph (d)(1) of this
section shall not apply where the stat-
ute specifies a commercial test for de-
termining the benefit.

(e) Tax consequences. In calculating
the amount of a benefit, the Secretary
will not consider the tax consequences
of the benefit.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20840, Mar. 25, 2024; 89 FR 101765, Dec. 16,
2024]

§351.504 Grants.

(a) Benefit. In the case of a grant, a
benefit exists in the amount of the
grant.

(b) Time of receipt of benefit. In the
case of a grant, the Secretary normally
will consider a benefit as having been
received on the date on which the firm
received the grant.

(c) Allocation of a grant to a particular
time period. The Secretary will allocate
the benefit from a grant to a particular
time ©period in accordance with
§351.524.

§351.505 Loans.

(a) Benefit—(1) In general. In the case
of a loan, a benefit exists to the extent
that the amount a firm pays on the
government-provided loan is less than
the amount the firm would pay on a
comparable commercial loan(s) that
the firm could actually obtain on the
market. See section 771(5)(E)(ii) of the
Act. In making the comparison called
for in the preceding sentence, the Sec-
retary normally will rely on effective
interest rates.

(2) “Comparable commercial loan’’ de-
fined—(@1) “‘Comparable’ defined. In se-
lecting a loan that is ‘‘comparable’ to
the government-provided loan, the Sec-
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retary normally will place primary em-
phasis on similarities in the structure
of the loans (e.g., fixed interest rate v.
variable interest rate), the maturity of
the loans (e.g., short-term v. long-
term), and the currency in which the
loans are denominated.

(ii) “Commercial’’ defined. In selecting
a ‘‘commercial” loan, the Secretary
normally will use a loan taken out by
the firm from a commercial lending in-
stitution or a debt instrument issued
by the firm in a commercial market.
Also, the Secretary will treat a loan
from a government-owned bank as a
commercial loan, unless there is evi-
dence that the loan from a govern-
ment-owned bank is provided on non-
commercial terms or at the direction
of the government. However, the Sec-
retary will not consider a loan provided
under a government program, or a loan
provided by a government-owned spe-
cial purpose bank, to be a commercial
loan for purposes of selecting a loan to
compare with a government-provided
loan.

(iii) Long-term loans. In selecting a
comparable loan, if the government-
provided loan is a long-term loan, the
Secretary normally will use a loan the
terms of which were established dur-
ing, or immediately before, the year in
which the terms of the government-
provided loan were established.

(iv) Short-term loans. In making the
comparison required under paragraph
(a)(1) of this section, if the govern-
ment-provided loan is a short-term
loan, the Secretary normally will use
an annual average of the interest rates
on comparable commercial loans dur-
ing the year in which the government-
provided loan was taken out, weighted
by the principal amount of each loan.
However, if the Secretary finds that in-
terest rates fluctuated significantly
during the period of investigation or
review, the Secretary will use the most
appropriate interest rate based on the
circumstances presented.

(3) “Could actually obtain on the mar-
ket defined—(i) In general. In selecting
a comparable commercial loan that the
recipient ‘‘could actually obtain on the
market,” the Secretary normally will
rely on the actual experience of the
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firm in question in obtaining com-
parable commercial loans for both
short-term and long-term loans.

(ii) Where the firm has mo comparable
commercial loans. If the firm did not
take out any comparable commercial
loans during the period referred to in
paragraph (a)(2)(iii) or (a)(2)(iv) of this
section, the Secretary may use a na-
tional average interest rate for com-
parable commercial loans.

(iii) Exception for uncreditworthy com-
panies. If the Secretary finds that a
firm that received a government-pro-
vided long-term loan was
uncreditworthy, as defined in para-
graph (a)(4) of this section, the Sec-
retary normally will calculate the in-
terest rate to be used in making the
comparison called for by paragraph
(a)(1) of this section according to the
following formula:

I = [ - aw@ +ip2 / A = p)]¥" — 1,

where:
n = the term of the loan;
i, = the Dbenchmark interest rate for

uncreditworthy companies;

i = the long-term interest rate that would be
paid by a creditworthy company;

pn = the probability of default by an
uncreditworthy company within n years;
and

an = the probability of default by a credit-
worthy company within n years.

“Default” means any missed or delayed
payment of interest and/or principal,
bankruptcy, receivership, or distressed
exchange. For values of pn, the Sec-
retary will normally rely on the aver-
age cumulative default rates reported
for the Caa to C-rated category of com-
panies in Moody’s study of historical
default rates of corporate bond issuers.
For values of qn the Secretary will
normally rely on the average cumu-
lative default rates reported for the
Aaa to Baa-rated categories of compa-
nies in Moody’s study of historical de-
fault rates of corporate bond issuers.

(4) Uncreditworthiness—(1) In general.
The Secretary will consider a firm to
be uncreditworthy if the Secretary de-
termines that, based on information
available at the time of the govern-
ment-provided loan, the firm could not
have obtained long-term Iloans from
conventional commercial sources. The
Secretary will determine
uncreditworthiness on a case-by-case
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basis, and may, in appropriate cir-
cumstances, focus its creditworthiness
analysis on the project being financed
rather than the company as a whole. In
making the creditworthiness deter-
mination, the Secretary may examine,
among other factors, the following:

(A) The receipt by the firm of com-
parable commercial long-term loans;

(B) The present and past financial
health of the firm, as reflected in var-
ious financial indicators calculated
from the firm’s financial statements
and accounts;

(C) The firm’s recent past and
present ability to meet its costs and
fixed financial obligations with its
cash flow; and

(D) Evidence of the firm’s future fi-
nancial position, such as market stud-
ies, country and industry economic
forecasts, and project and loan apprais-
als prepared prior to the agreement be-
tween the lender and the firm on the
terms of the loan.

(i1) Significance of long-term commer-
cial loans. In the case of firms not
owned by the government, the receipt
by the firm of comparable long-term
commercial loans, unaccompanied by a
government-provided guarantee, will
normally constitute dispositive evi-
dence that the firm is not
uncreditworthy.

(iii) Significance of prior subsidies. In
determining whether a firm is
uncreditworthy, the Secretary will ig-
nore current and prior subsidies re-
ceived by the firm.

(iv) Discount rate. When the credit-
worthiness of a firm is considered in
connection with the allocation of non-
recurring benefits, the Secretary will
rely on information available in the
year in which the government agreed
to provide the subsidy conferring a
non-recurring benefit.

(5) Long-term variable rate loans—(@i) In
general. In the case of a long-term vari-
able rate loan, the Secretary normally
will make the comparison called for by
paragraph (a)(1) of this section by rely-
ing on a comparable commercial loan
with a variable interest rate. The Sec-
retary then will compare the variable
interest rates on the comparable com-
mercial loan and the government-pro-
vided loan for the year in which the
terms of the government-provided loan
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were established. If the comparison
shows that the interest rate on the
government-provided loan was equal to
or higher than the interest rate on the
comparable commercial loan, the Sec-
retary will not consider the govern-
ment-provided loan as having conferred
a benefit. If the comparison shows that
the interest rate on the government-
provided loan was lower, the Secretary
will consider the government-provided
loan as having conferred a benefit, and,
if the other criteria for a
countervailable subsidy are satisfied,
will calculate the amount of the ben-
efit in accordance with paragraph (c)(4)
of this section.

(ii) Ezception. If the Secretary is un-
able to make the comparison described
in paragraph (a)(5)(i) of this section or
if the comparison described in para-
graph (a)(5)(i) of this section would
yield an inaccurate measure of the ben-
efit, the Secretary may modify the
method described in paragraph (a)(5)(i)
of this section.

(6)  Allegations—(i)  Allegation of
uncreditworthiness required. Normally,
the Secretary will not consider the
uncreditworthiness of a firm absent a
specific allegation by the petitioner
that is supported by information estab-
lishing a reasonable basis to believe or
suspect that the firm is
uncreditworthy.

(i1) Government-owned banks. The Sec-
retary will not investigate a loan pro-
vided by a government-owned bank ab-
sent a specific allegation that is sup-

ported by information reasonably
available to petitioners indicating
that:

(A) The loan meets the specificity
criteria in accordance with section
T71(5A) of the Act; and

(B) A benefit exists within the mean-
ing of paragraph (a)(1) of this section.

(iii) Initiation standard for government-
owned policy banks. An interested party
will normally meet the initiation
threshold for specificity under para-
graph (a)(6)(ii)(A) of this section with
respect to section 771(6A)(D) of the Act
if the party can sufficiently allege that
the government-owned policy bank
provides loans pursuant to government
policies or directives and loan distribu-
tion information for the bank is not
reasonably available. A policy bank is
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a government-owned special purpose
bank.

(b) Time of receipt of benefit. The Sec-
retary normally will consider a benefit
as having been received in the year in
which the firm otherwise would have
had to make a payment on the com-
parable commercial loan.

(c) Allocation of benefit to a particular
time period—(1) Short-term loans. The
Secretary will allocate (expense) the
benefit from a short-term loan to the
year(s) in which the firm is due to
make interest payments on the loan.

(2) Long-term loans. The Secretary
normally will calculate the subsidy
amount to be assigned to a particular
year by calculating the difference in
interest payments for that year, i.e.,
the difference between the interest
paid by the firm in that year on the
government-provided loan and the in-
terest the firm would have paid on the
comparable commercial benchmark
loan.

(d) Treatment of outstanding loans as
grant after three years of no payments of
interest or principal. With the exception
of debt forgiveness tied to a particular
loan and contingent liability interest-
free loans, addressed in §351.508 and
paragraph (e) of this section, the Sec-
retary will normally treat a loan as a
grant if no payments on the loan have
been made in three years unless the
loan recipient can demonstrate that
nonpayment is consistent with the
terms of a comparable commercial loan
it could obtain on the market, or the
payments on the loan are consistent
with the terms of the loan contract.

(e) Contingent liability interest-free
loans—(1) Treatment as loans. In the
case of an interest-free loan for which
the repayment obligation is contingent
upon the company taking some future
action or achieving some goal in fulfill-
ment of the loan’s requirements, the
Secretary normally will treat any bal-
ance on the loan outstanding during a
year as an interest-free, short-term
loan in accordance with paragraphs (a),
(b), and (c)(1) of this section. However,
if the event upon which repayment of
the loan depends will occur at a point
in time more than one year after the
receipt of the contingent liability loan,
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the Secretary will use a long-term in-
terest rate as the benchmark in accord-
ance with paragraphs (a), (b), and (c)(2)
of this section.

(2) Treatment as grants. If at any point
in time the Secretary determines that
the event upon which repayment de-
pends is not a viable contingency or
the loan recipient has met the contin-
gent action or goal and the government
has not taken meaningful action to
collect repayment, the Secretary will
treat the outstanding balance of the
loan as a grant received in the year in
which this condition manifests itself.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20840, Mar. 25, 2024; 89 FR 101765, Dec. 16,
2024]

§351.506 Loan guarantees.

(a) Benefit—(1) In general. In the case
of a loan guarantee, a benefit exists to
the extent that the total amount a
firm pays for the loan with the govern-
ment-provided guarantee is less than
the total amount the firm would pay
for a comparable commercial loan that
the firm could actually obtain on the
market absent the government-pro-
vided guarantee, including any dif-
ference in guarantee fees. See section
T71(5)(E)(iii) of the Act. The Secretary
will select a comparable commercial
loan in accordance with §351.505(a).

(2) Government acting as owner. In sit-
uations where a government, acting as
the owner of a firm, provides a loan
guarantee to that firm, the guarantee
does not confer a benefit if the respond-
ent provides evidence demonstrating
that it is normal commercial practice
in the country in question for share-
holders to provide guarantees to their
firms under similar circumstances and
on comparable terms.

(b) Time of receipt of benefit. In the
case of a loan guarantee, the Secretary
normally will consider a benefit as
having been received in the year in
which the firm otherwise would have
had to make a payment on the com-
parable commercial loan.

(c) Allocation of benefit to a particular
time period. In allocating the benefit
from a government-provided loan guar-
antee to a particular time period, the
Secretary will use the methods set
forth in §351.505(c) regarding loans.

19 CFR Ch. Il (4-1-25 Edition)
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(a) Benefit—(1) In general. In the case
of a government-provided equity infu-
sion, a benefit exists to the extent that
the investment decision is inconsistent
with the usual investment practice of
private investors, including the prac-
tice regarding the provision of risk
capital, in the country in which the eq-
uity infusion is made. See section
771(5)(E)(1) of the Act.

(2) Private investor prices available—(i)
In general. Except as provided in para-
graph (a)(2)(iii) of this section, the Sec-
retary will consider an equity infusion
as being inconsistent with usual in-
vestment practice (see paragraph (a)(1)
of this section) if the price paid by the
government for newly issued shares is
greater than the price paid by private
investors for the same (or similar form
of) newly issued shares.

(i1) Timing of private investor prices. In
selecting a private investor price under
paragraph (a)(2)(i) of this section, the
Secretary will rely on sales of newly
issued shares made reasonably concur-
rently with the newly issued shares
purchased by the government.

(iii) Significant private sector participa-
tion required. The Secretary will not
use private investor prices under para-
graph (a)(2)(i) of this section if the Sec-
retary concludes that private investor
purchases of newly issued shares are
not significant.

(iv) Adjustments for ‘‘similar’ form of
equity. Where the Secretary uses pri-
vate investor prices for a form of
shares that is similar to the newly
issued shares purchased by the govern-
ment (see paragraph (a)(2)(i) of this sec-
tion), the Secretary, where appro-
priate, will adjust the prices to reflect
the differences in the forms of shares.

(3) Actual private investor prices un-
available—(@{i) In general. If actual pri-
vate investor prices are not available
under paragraph (a)(2) of this section,
the Secretary will determine whether
the firm funded by the government-
provided equity was equityworthy or
unequityworthy at the time of the eq-
uity infusion (see paragraph (a)(4) of
this section). If the Secretary deter-
mines that the firm was equityworthy,
the Secretary will apply paragraph
(a)(b) of this section to determine

Equity.
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whether the equity infusion was incon-
sistent with the usual investment prac-
tice of private investors. A determina-
tion by the Secretary that the firm was
unequityworthy will constitute a de-
termination that the equity infusion
was inconsistent with usual invest-
ment practice of private investors, and
the Secretary will apply paragraph
(a)(6) of this section to measure the
benefit attributable to the equity infu-
sion.

(4) Equityworthiness—(i) In general.
The Secretary will consider a firm to
have been equityworthy if the Sec-
retary determines that, from the per-
spective of a reasonable private inves-
tor examining the firm at the time the
government-provided equity infusion
was made, the firm showed an ability
to generate a reasonable rate of return
within a reasonable period of time. The
Secretary may, in appropriate cir-
cumstances, focus its equityworthiness
analysis on a project rather than the
company as a whole. In making the
equityworthiness determination, the
Secretary may examine the following
factors, among others:

(A) Objective analyses of the future
financial prospects of the recipient
firm or the project as indicated by,
inter alia, market studies, economic
forecasts, and project or loan apprais-
als prepared prior to the government-
provided equity infusion in question;

(B) Current and past indicators of the
recipient firm’s financial health cal-
culated from the firm’s statements and
accounts, adjusted, if appropriate, to
conform to generally accepted account-
ing principles;

(C) Rates of return on equity in the
three years prior to the government eq-
uity infusion; and

(D) Equity investment in the firm by
private investors.

(i1) Significance of a pre-infusion objec-
tive analysis. For purposes of making an
equityworthiness determination, the
Secretary will request and normally re-
quire from the respondents the infor-
mation and analysis completed prior to
the infusion, upon which the govern-
ment based its decision to provide the
equity infusion (see, paragraph
(a)(4)(A)(A) of this section). Absent the
existence or provision of an objective
analysis, containing information typi-

§351.507

cally examined by potential private in-
vestors considering an equity invest-
ment, the Secretary will normally de-
termine that the equity infusion re-
ceived provides a countervailable ben-
efit within the meaning of paragraph
(a)(1) of this section. The Secretary
will not necessarily make such a deter-
mination if the absence of an objective
analysis is consistent with the actions
of reasonable private investors in the
country in question.

(iii) Significance of prior subsidies. In
determining whether a firm was
equityworthy, the Secretary will ig-
nore current and prior subsidies re-
ceived by the firm.

(5) Benefit where firm is equityworthy.
If the Secretary determines that the
firm or project was equityworthy (see
paragraph (a)(4) of this section), the
Secretary will examine the terms and
the nature of the equity purchased to
determine whether the investment was
otherwise inconsistent with the usual
investment practice of private inves-
tors. If the Secretary determines that
the investment was inconsistent with
usual private investment practice, the
Secretary will determine the amount
of the benefit conferred on a case-by-
case basis.

(6) Benefit where firm is
unequityworthy. If the Secretary deter-
mines that the firm or project was
unequityworthy (see paragraph (a)(4) of
this section), a benefit to the firm ex-
ists in the amount of the equity infu-
sion.

(7) Allegations. The Secretary will not
investigate an equity infusion in a firm
absent a specific allegation by the peti-
tioner which is supported by informa-
tion establishing a reasonable basis to
believe or suspect that the firm re-
ceived an equity infusion that provides
a countervailable benefit within the
meaning of paragraph (a)(1) of this sec-
tion.

(b) Time of receipt of benefit. In the
case of a government-provided equity
infusion, the Secretary normally will
consider the benefit to have been re-
ceived on the date on which the firm
received the equity infusion.

(c) Owutside investor standard. Any
analysis made under paragraph (a) of
this section will be based upon the

351



§351.508

standard of a new outside private in-
vestor. The Secretary normally will
consider whether an outside private in-
vestor, under its usual investment
practice, would make an equity invest-
ment in the firm, and not whether a
private investor who has already in-
vested in the firm would continue to
invest in the firm.

(d) Allocation of benefit to a particular
time period. The benefit conferred by an
equity infusion shall be allocated over
a period of 12 years or the same time
period as a non-recurring subsidy under
§351.524(d), whichever is longer.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024]

§351.508 Debt forgiveness.

(a) Benefit. In the case of an assump-
tion or forgiveness of a firm’s debt ob-
ligation, a benefit exists equal to the
amount of the principal and/or interest
(including accrued, unpaid interest)
that the government has assumed or
forgiven. In situations where the entity
assuming or forgiving the debt receives
shares in a firm in return for elimi-
nating or reducing the firm’s debt obli-
gation, the Secretary will determine
the existence of a benefit under §351.507
(equity infusions).

(b) Time of receipt of benefit. In the
case of a debt or interest assumption or
forgiveness, the Secretary normally
will consider the benefit as having been
received as of the date on which the
debt or interest was assumed or for-
given.

(c) Allocation of benefit to a particular
time period—(1) In general. The Sec-
retary will treat the benefit deter-
mined under paragraph (a) of this sec-
tion as a non-recurring subsidy and
will allocate the benefit to a particular
year in accordance with §351.524(d), or
over a period of 12 years, whichever is
longer.

(2) Exception. Where an interest as-
sumption is tied to a particular loan
and where a firm can reasonably expect
to receive the interest assumption at
the time it applies for the loan, the
Secretary will normally treat the in-
terest assumption as a reduced-interest
loan and allocate the benefit to a par-

19 CFR Ch. Il (4-1-25 Edition)

ticular year in accordance with

§351.505(c) (loans).

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024

§351.509 Direct taxes.

(a) Benefit—(1) Exemption or remission
of taxes. In the case of a program that
provides for a full or partial exemption
or remission of a direct tax (for exam-
ple, an income tax), or a reduction in
the base used to calculate a direct tax,
a benefit exists to the extent that the
tax paid by a firm as a result of the
program is less than the tax the firm
would have paid in the absence of the
program, including as a result of being
located in an area designated by the
government as being outside the cus-
toms territory of the country.

(2) Deferral of taxes. In the case of a
program that provides for a deferral of
direct taxes, a benefit exists to the ex-
tent that appropriate interest charges
are not collected. Normally, a deferral
of direct taxes will be treated as a gov-
ernment-provided loan in the amount
of the tax deferred, according to the
methodology described in §351.505. The
Secretary will use a short-term inter-
est rate as the benchmark for tax de-
ferrals of one year or less. The Sec-
retary will use a long-term interest
rate as the benchmark for tax deferrals
of more than one year.

(b) Time of receipt of benefit—(1) Ex-
emption or remission of taxes. In the case
of a full or partial exemption or remis-
sion of a direct tax, the Secretary nor-
mally will consider the benefit as hav-
ing been received on the date on which
the recipient firm would otherwise
have had to pay the taxes associated
with the exemption or remission. For
all exemptions or remissions related to
income taxes, this date will be the date
on which the firm filed its tax return.

(2) Deferral of tares. In the case of a
tax deferral of one year or less, the
Secretary normally will consider the
benefit as having been received on the
date on which the deferred tax becomes
due. In the case of a multi-year defer-
ral, the Secretary normally will con-
sider the benefit as having been re-
ceived on the anniversary date(s) of the
deferral.

(c) Allocation of benefit to a particular
time period. The Secretary normally
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will allocate (expense) the benefit of a
full or partial exemption, remission, or
deferral of a direct tax to the year in
which the benefit is considered to have
been received under paragraph (b) of
this section.

(d) Benefit not tied to particular mar-
kets or products. If a program provides
for a full or partial exemption, reduc-
tion, credit, or remission of an income
tax, the Secretary normally will con-
sider any benefit to be not tied with re-
spect to a particular market under
§351.525(b)(4) or to a particular product
under §351.525(b)(5).

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024; 89 FR 101766, Dec. 16,
2024]

§351.510 Indirect taxes and import
charges (other than export pro-
grams).

(a) Benefit—(1) Exemption or remission
of taxes. In the case of a program other
than an export program that provides
for the full or partial exemption or re-
mission of an indirect tax or an import
charge, a benefit exists to the extent
that the taxes or import charges paid
by a firm as a result of the program are
less than the taxes the firm would have
paid in the absence of the program, in-
cluding as a result of being located in
an area designated by the government
as being outside the customs territory
of the country.

(2) Deferral of tares. In the case of a
program, other than an export pro-
gram, that provides for a deferral of in-
direct taxes or import charges, a ben-
efit exists to the extent that appro-
priate interest charges are not col-
lected. Normally, a deferral of indirect
taxes or import charges will be treated
as a government-provided loan in the
amount of the taxes deferred, accord-
ing to the methodology described in
§351.505. The Secretary will use a
short-term interest rate as the bench-
mark for tax deferrals of one year or
less. The Secretary will use a long-
term interest rate as the benchmark
for tax deferrals of more than one year.

(b) Time of receipt of benefit—(1) Ex-
emption or remission of taxres. In the case
of a full or partial exemption or remis-
sion of an indirect tax or import
charge, the Secretary normally will
consider the benefit as having been re-

§351.511

ceived at the time the recipient firm
otherwise would be required to pay the
indirect tax or import charge.

(2) Deferral of tares. In the case of the
deferral of an indirect tax or import
charge of one year or less, the Sec-
retary normally will consider the ben-
efit as having been received on the date
on which the deferred tax becomes due.
In the case of a multi-year deferral, the
Secretary normally will consider the
benefit as having been received on the
anniversary date(s) of the deferral.

(c) Allocation of benefit to a particular
time period. The Secretary normally
will allocate (expense) the benefit of a
full or partial exemption, remission, or
deferral described in paragraph (a) of
this section to the year in which the
benefit is considered to have been re-
ceived under paragraph (b) of this sec-
tion.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 101766, Dec. 16, 2024]

§351.511 Provision of goods or serv-
ices.

(a) Benefit—(1) In general. In the case
where goods or services are provided, a
benefit exists to the extent that such
goods or services are provided for less
than adequate remuneration. See sec-
tion 771(5)(E)(iv) of the Act.

(2) ‘“‘Adequate Remuneration’ defined—
(i) In general. The Secretary will nor-
mally seek to measure the adequacy of
remuneration by comparing the gov-
ernment price to a market-determined
price for the good or service resulting
from actual transactions in the coun-
try in question. Such a price could in-
clude prices stemming from actual
transactions between private parties or
actual imports. In choosing such trans-
actions or sales, the Secretary will
consider product similarity; quantities
sold or imported; and other factors af-
fecting comparability.

(ii) Actual market-determined price un-
available. If there is no useable market-
determined price with which to make
the comparison under paragraph
(a)(2)(i) of this section, the Secretary
will seek to measure the adequacy of
remuneration by comparing the gov-
ernment price to a world market price
where it is reasonable to conclude that
such price would be available to pur-
chasers in the country in question.
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Where there is more than one commer-
cially available world market price,
the Secretary will average such prices
to the extent practicable, making due
allowance for factors affecting com-
parability.

(iii) World market price unavailable. If
there is no world market price avail-
able to purchasers in the country in
question, the Secretary will normally
measure the adequacy of remuneration
by assessing whether the government
price is consistent with market prin-
ciples. In making an assessment of
whether a government price is con-
sistent with market principles under
this provision, the Secretary may as-
sess such factors as costs (including
rates of return sufficient to ensure fu-
ture operations), the government’s
price setting methodology, possible
price discrimination, or a government
price derived from actual sales from
competitively run government auc-
tions if the government auction:

(A) Uses competitive bid procedures
that are open without restriction on
the use of the good or service;

(B) Is open without restriction to all
bidders, including foreign enterprises,
and protects the confidentiality of the
bidders;

(C) Accounts for the substantial ma-
jority of the actual government provi-
sion of the good or service in the juris-
diction in question; and

(D) Determines the winner based
solely on price.

(iv) Use of delivered prices. In meas-
uring adequate remuneration under
paragraph (a)(2)(i) or (a)(2)(ii) of this
section, the Secretary will adjust the
comparison price to reflect the price
that a firm actually paid or would pay
if it imported the product. This adjust-
ment will include delivery charges and
import duties.

(v) Exclusion of certain prices. In meas-
uring the adequacy of remuneration
under this section, the Secretary may
exclude certain prices from its analysis
if interested parties have dem-
onstrated, with sufficient information,
that those prices are derived from
countries with weak, ineffective, or
nonexistent property (including intel-
lectual property), human rights, labor,
or environmental protections, and that

19 CFR Ch. Il (4-1-25 Edition)

the lack of such protections would
likely impact such prices.

(b) Time of receipt of benefit. In the
case of the provision of a good or serv-
ice, the Secretary normally will con-
sider a benefit as having been received
as of the date on which the firm pays
or, in the absence of payment, was due
to pay for the government-provided
good or service.

(c) Allocation of benefit to a particular
time period. In the case of the provision
of a good or service, the Secretary will
normally allocate (expense) the benefit
to the year in which the benefit is con-
sidered to have been received under
paragraph (b) of this section. In the
case of the provision of infrastructure,
the Secretary will normally treat the
benefit as non-recurring and will allo-
cate the benefit to a particular year in
accordance with §351.524(d).

(d) Exception for general infrastructure.
A financial contribution does not exist
in the case of the government provision
of general infrastructure. General in-
frastructure is defined as infrastruc-
ture that is created for the broad soci-
etal welfare of a country, region, state
or municipality.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024; 89 FR 101766, Dec. 16,
2024]

§351.512

(a) Benefit—(1) In general. In the case
where goods are purchased by the gov-
ernment from a firm, in accordance
with section 771(5)(E)(iv) of the Act a
benefit exists to the extent that such
goods are purchased for more than ade-
quate remuneration.

(2) Adequate remuneration defined—(i)
In general. The Secretary will normally
seek to measure the adequacy of remu-
neration by comparing the price paid
to the firm for the good by the govern-
ment to a market-determined price for
the good based on actual transactions,
including imports, between private par-
ties in the country in question, but if
such prices are not available, then to a
world market price or prices for the
good.

(i1) Actual market-determined prices un-
available. If there are no market-deter-
mined domestic or world market prices
available, the Secretary may measure

Purchase of goods.
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the adequacy of remuneration by ana-
lyzing any premium in the request for
bid or government procurement regula-
tions provided to domestic suppliers of
the good or use any other methodology
to assess whether the price paid to the
firm for the good by the government is
consistent with market principles.

(iii) Exclusion of certain prices. In
measuring the adequacy of remunera-
tion under this section, the Secretary
may exclude certain prices from a par-
ticular country from its analysis if the
Secretary determines that interested
parties have demonstrated, with suffi-
cient information, that certain actions,
including government laws or policies,
such as price or production mandates
or controls, likely impact such prices.

(iv) Use of ex-factory or ex-works price.
In measuring adequate remuneration
under paragraph (a)(2)(i) or (ii) of this
section, the Secretary will use an ex-
factory or ex-works comparison price
and price paid to the firm for the good
by the government in order to measure
the benefit conferred to the recipient
within the meaning of section 771(5)(E)
of the Act. The Secretary will, if nec-
essary, adjust the comparison price and
the price paid to the firm by the gov-
ernment to remove all delivery
charges, import duties, and taxes to de-
rive an ex-factory or ex-works price.

(3) Ezxception when the government is
both a provider and purchaser of the
good. When the government is both a
provider and a purchaser of the good,
such as electricity, the Secretary will
normally measure the benefit to the re-
cipient firm by comparing the price at
which the government provided the
good to the price at which the govern-
ment purchased the same good from
the firm.

(b) Time of receipt of benefit. In the
case of the purchase of a good, the Sec-
retary normally will consider a benefit
as having been received as of the date
on which the firm receives payment for
the purchased good.

(c) Allocation of benefit to a particular
time period. In the case of the purchase
of a good, the Secretary will normally
allocate (expense) the benefit to the
year in which the benefit is considered
to have been received under paragraph
(b) of this section. However, if the Sec-
retary considers this purchase to be for

§351.515

or tied to capital assets such as land,
buildings, or capital equipment, the
benefit will normally be allocated over
time as defined in §351.524(d)(2).

[89 FR 101766, Dec. 16, 2024]

§351.513 Worker-related subsidies.

(a) Benefit. In the case of a program
that provides assistance to workers, a
benefit exists to the extent that the as-
sistance relieves a firm of an obliga-
tion that it normally would incur.

(b) Time of receipt of benefit. In the
case of assistance provided to workers,
the Secretary normally will consider
the benefit as having been received by
the firm on the date on which the pay-
ment is made that relieves the firm of
the relevant obligation.

(c) Allocation of benefit to a particular
time period. Normally, the Secretary
will allocate (expense) the benefit from
assistance provided to workers to the
year in which the benefit is considered
to have been received under paragraph
(b) of this section.

§351.514 Export subsidies.

(a) In general. The Secretary will con-
sider a subsidy to be an export subsidy
if the Secretary determines that eligi-
bility for, approval of, or the amount
of, a subsidy is contingent upon export
performance. In applying this section,
the Secretary will consider a subsidy
to be contingent upon export perform-
ance if the provision of the subsidy is,
in law or in fact, tied to actual or an-
ticipated exportation or export earn-
ings, alone or as one of two or more
conditions.

(b) Ezxception. In the case of export
promotion activities of a government,
a benefit does not exist if the Secretary
determines that the activities consist
of general informational activities that
do not promote particular products
over others.

§351.515 Internal transport and
freight charges for export ship-
ments.

(a) Benefit—(1) In general. In the case
of internal transport and freight
charges on export shipments, a benefit
exists to the extent that the charges
paid by a firm for transport or freight
with respect to goods destined for ex-
port are less than what the firm would
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have paid if the goods were destined for
domestic consumption. The Secretary
will consider the amount of the benefit
to equal the difference in amounts
paid.

(2) Exception. For purposes of para-
graph (a)(1) of this section, a benefit
does not exist if the Secretary deter-
mines that:

(i) Any difference in charges is the
result of an arm’s-length transaction
between the supplier and the user of
the transport or freight service; or

(ii) The difference in charges is com-
mercially justified.

(b) Time of receipt of benefit. In the
case of internal transport and freight
charges for export shipments, the Sec-
retary normally will consider the ben-
efit as having been received by the firm
on the date on which the firm paid, or
in the absence of payment was due to
pay, the charges.

(c) Allocation of benefit to a particular
time period. Normally, the Secretary
will allocate (expense) the benefit from
internal transport and freight charges
for export shipments to the year in
which the benefit is considered to have
been received under paragraph (b) of
this section.

§351.516 Price preferences for inputs
used in the production of goods for
export.

(a) Benefit—(1) In general. In the case
of a program involving the provision by
governments or their agencies, either
directly or indirectly through govern-
ment-mandated schemes, of imported
or domestic products or services for use
in the production of exported goods, a
benefit exists to the extent that the
Secretary determines that the terms or
conditions on which the products or
services are provided are more favor-
able than the terms or conditions ap-
plicable to the provision of like or di-
rectly competitive products or services
for use in the production of goods for
domestic consumption unless, in the
case of products, such terms or condi-
tions are not more favorable than
those commercially available on world
markets to exporters.

(2) Amount of benefit. In the case of
products provided under such schemes,
the Secretary will determine the
amount of the benefit by comparing
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the price of products used in the pro-
duction of exported goods to the com-
mercially available world market price
of such products, inclusive of delivery
charges.

(3) Commercially available. For pur-
poses of paragraph (a)(2) of this sec-
tion, commercially available means that
the choice between domestic and im-
ported products is unrestricted and de-
pends only on commercial consider-
ations.

(b) Time of receipt of benefit. In the
case of a benefit described in paragraph
(a)(1) of this section, the Secretary nor-
mally will consider the benefit to have
been received as of the date on which
the firm paid, or in the absence of pay-
ment was due to pay, for the product.

(c) Allocation of benefit to a particular
time period. Normally, the Secretary
will allocate (expense) benefits de-
scribed in paragraph (a)(l) of this sec-
tion to the year in which the benefit is
considered to have been received under
paragraph (b) of this section.

§351.517 Exemption or remission upon
export of indirect taxes.

(a) Benefit. In the case of the exemp-
tion or remission upon export of indi-
rect taxes, a benefit exists to the ex-
tent that the Secretary determines
that the amount remitted or exempted
exceeds the amount levied with respect
to the production and distribution of
like products when sold for domestic
consumption.

(b) Time of receipt of benefit. In the
case of the exemption or remission
upon export of an indirect tax, the Sec-
retary normally will consider the ben-
efit as having been received as of the
date of exportation.

(c) Allocation of benefit to a particular
time period. Normally, the Secretary
will allocate (expense) the benefit from
the exemption or remission upon ex-
port of indirect taxes to the year in
which the benefit is considered to have
been received under paragraph (b) of
this section.

§351.518 Exemption, remission, or de-
ferral upon export of prior-stage cu-
mulative indirect taxes.

(a) Benefit—(1) Exemption of prior-
stage cumulative indirect taxes. In the
case of a program that provides for the
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exemption of prior-stage cumulative
indirect taxes on inputs used in the
production of an exported product, a
benefit exists to the extent that the ex-
emption extends to inputs that are not
consumed in the production of the ex-
ported product, making normal allow-
ance for waste, or if the exemption cov-
ers taxes other than indirect taxes that
are imposed on the input. If the Sec-
retary determines that the exemption
of ©prior-stage cumulative indirect
taxes confers a benefit, the Secretary
normally will consider the amount of
the benefit to be the prior-stage cumu-
lative indirect taxes that otherwise
would have been paid on the inputs not
consumed in the production of the ex-
ported product, making normal allow-
ance for waste, and the amount of
charges other than import charges cov-
ered by the exemption.

(2) Remission of prior-stage cumulative
indirect tares. In the case of a program
that provides for the remission of
prior-stage cumulative indirect taxes
on inputs used in the production of an
exported product, a benefit exists to
the extent that the amount remitted
exceeds the amount of prior-stage cu-
mulative indirect taxes paid on inputs
that are consumed in the production of
the exported product, making normal
allowance for waste. If the Secretary
determines that the remission of prior-
stage cumulative indirect taxes confers
a benefit, the Secretary normally will
consider the amount of the benefit to
be the difference between the amount
remitted and the amount of the prior-
stage cumulative indirect taxes on in-
puts that are consumed in the produc-
tion of the export product, making nor-
mal allowance for waste.

(3) Deferral of prior-stage cumulative
indirect tares. In the case of a program
that provides for a deferral of prior-
stage cumulative indirect taxes on an
exported product, a benefit exists to
the extent that the deferral extends to
inputs that are not consumed in the
production of the exported product,
making normal allowance for waste,
and the government does not charge
appropriate interest on the taxes de-
ferred. If the Secretary determines
that a benefit exists, the Secretary will
normally treat the deferral as a gov-
ernment-provided loan in the amount
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of the tax deferred, according to the
methodology described in §351.505. The
Secretary will use a short-term inter-
est rate as the benchmark for tax de-
ferrals of one year or less. The Sec-
retary will use a long-term interest
rate as the benchmark for tax deferrals
of more than one year.

(4) Ezxception. Notwithstanding the
provisions in paragraphs (a)(1), (a)2),
and (a)(3) of this action, the Secretary
will consider the entire amount of the
exemption, remission or deferral to
confer a benefit, unless the Secretary
determines that:

(i) The government in question has in
place and applies a system or procedure
to confirm which inputs are consumed
in the production of the exported prod-
ucts and in what amounts, and to con-
firm which indirect taxes are imposed
on these inputs, and the system or pro-
cedure is reasonable, effective for the
purposes intended, and is based on gen-
erally accepted commercial practices
in the country of export; or

(ii) If the government in question
does not have a system or procedure in
place, if the system or procedure is not
reasonable, or if the system or proce-
dure is instituted and considered rea-
sonable, but is found not to be applied
or not to be applied effectively, the
government in question has carried out
an examination of actual inputs in-
volved to confirm which inputs are
consumed in the production of the ex-
ported product, in what amounts, and
which indirect taxes are imposed on
the inputs.

(b) Time of receipt of benefit. In the
case of the exemption, remission, or
deferral of priorstage cumulative indi-
rect taxes, the Secretary normally will
consider the benefit as having been re-
ceived:

(1) In the case of an exemption, as of
the date of exportation;

(2) In the case of a remission, as of
the date of exportation;

(3) In the case of a deferral of one
year or less, on the date the deferred
tax became due; and

(4) In the case of a multi-year defer-
ral, on the anniversary date(s) of the
deferral.

(c) Allocation of benefit to a particular
time period. The Secretary normally
will allocate (expense) the benefit of
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the exemption, remission or deferral of
prior-stage cumulative indirect taxes
to the year in which the benefit is con-
sidered to have been received under
paragraph (b) of this section.

§351.519 Remission or drawback of
import charges upon export.

(a) Benefit—(1) In general. The term
“remission or drawback’ includes full
or partial exemptions and deferrals of
import charges.

(i) Remission or drawback of import
charges. In the case of the remission or
drawback of import charges upon ex-
port, a benefit exists to the extent that
the Secretary determines that the
amount of the remission or drawback
exceeds the amount of import charges
on imported inputs that are consumed
in the production of the exported prod-
uct, making normal allowances for
waste.

(i1) Exemption of import charges. In the
case of an exemption of import charges
upon export, a benefit exists to the ex-
tent that the exemption extends to in-
puts that are not consumed in the pro-
duction of the exported product, mak-
ing normal allowances for waste, or if
the exemption covers charges other
than import charges that are imposed
on the input.

(iii) Deferral of import charges. In the
case of a deferral, a benefit exists to
the extent that the deferral extends to
inputs that are not consumed in the
production of the exported product,
making normal allowance for waste,
and the government does not charge
appropriate interest on the import
charges deferred.

(2) Substitution drawback. ‘‘Substi-
tution drawback’ involves a situation
in which a firm uses a quantity of
home market inputs equal to, and hav-
ing the same quality and characteris-
tics as, the imported inputs as a sub-
stitute for them. Substitution draw-
back does not necessarily result in the
conferral of a benefit. However, a ben-
efit exists if the Secretary determines
that:

(i) The import and the corresponding
export operations both did not occur
within a reasonable time period, not to
exceed two years; or

(ii) The amount drawn back exceeds
the amount of the import charges lev-
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ied initially on the imported inputs for
which drawback is claimed.

(3) Amount of the benefit—(i) Remission
or drawback of import charges. If the
Secretary determines that the remis-
sion or drawback, including substi-
tution drawback, of import charges
confers a benefit under paragraph (a)(1)
or (a)(2) of this section, the Secretary
normally will consider the amount of
the benefit to be the difference between
the amount of import charges remitted
or drawn back and the amount paid on
imported inputs consumed in produc-
tion for which remission or drawback
was claimed.

(i1) Exemption of import charges. If the
Secretary determines that the exemp-
tion of import charges upon export
confers a benefit, the Secretary nor-
mally will consider the amount of the
benefit to be the import charges that
otherwise would have been paid on the
inputs not consumed in the production
of the exported product, making nor-
mal allowance for waste, and the
amount of charges other than import
charges covered by the exemption.

(iii) Deferral of import charges. If the
Secretary determines that the deferral
of import charges upon export confers
a benefit, the Secretary will normally
treat a deferral as a government-pro-
vided loan in the amount of the import
charges deferred on the inputs not con-
sumed in the production of the ex-
ported product, making normal allow-
ance for waste, according to the meth-
odology described in §351.505. The Sec-
retary will use a short-term interest
rate as the benchmark for deferrals of
one year or less. The Secretary will use
a long-term interest rate as the bench-
mark for deferrals of more than one
year.

(4) Ezxception. Notwithstanding para-
graph (a)(3) of this section, the Sec-
retary will consider the entire amount
of an exemption, deferral, remission or
drawback to confer a benefit, unless
the Secretary determines that:

(i) The government in question has in
place and applies a system or procedure
to confirm which inputs are consumed
in the production of the exported prod-
ucts and in what amounts, and the sys-
tem or procedure is reasonable, effec-
tive for the purposes intended, and is
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based on generally accepted commer-
cial practices in the country of export;
or

(ii) If the government in question
does not have a system or procedure in
place, if the system or procedure is not
reasonable, or if the system or proce-
dure is instituted and considered rea-
sonable, but is found not to be applied
or not to be applied effectively, the
government in question has carried out
an examination of actual inputs in-
volved to confirm which inputs are
consumed in the production of the ex-
ported product, and in what amounts.

(b) Time of receipt of benefit. In the
case of the exemption, deferral, remis-
sion or drawback, including substi-
tution drawback, of import charges,
the Secretary normally will consider
the benefit as having been received:

(1) In the case of remission or draw-
back, as of the date of exportation;

(2) In the case of an exemption, as of
the date of the exportation;

(3) In the case of a deferral of one
year or less, on the date the import
charges became due; and (4) In the case
of a multi-year deferral, on the anni-
versary date(s) of the deferral.

(c) Allocation of benefit to a particular
time period. The Secretary normally
will allocate (expense) the benefit from
the exemption, deferral, remission or
drawback of import charges to the year
in which the benefit is considered to
have been received under paragraph (b)
of this section.

§351.520 Export insurance.

(a) Benefit—(1) In general. In the case
of export insurance, a benefit exists if
the premium rates charged are inad-
equate to cover the long-term oper-
ating costs and losses of the program
normally over a five-year period.

(2) Amount of the benefit. If the Sec-
retary determines under paragraph
(a)(1) of this section that premium
rates are inadequate, the Secretary
normally will calculate the amount of
the benefit as the difference between
the amount of premiums paid by the
firm and the amount received by the
firm under the insurance program dur-
ing the period of investigation or re-
view.

(b) Time of receipt of benefit. In the
case of export insurance, the Secretary
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normally will consider the benefit as
having been received in the year in
which the difference described in para-
graph (a)(2) of this section occurs.

(c) Allocation of benefit to a particular
time period. The Secretary normally
will allocate (expense) the benefit from
export insurance to the year in which
the benefit is considered to have been
received under paragraph (b) of this
section.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024]

§351.521 Indirect taxes and import
charges on capital goods and equip-
ment (export programs).

(a) Benefit—(1) Exemption or remission
of taxes and import charges. In the case
of a program determined to be an ex-
port subsidy that provides for the full
or partial exemption or remission of an
indirect tax or an import charge on the
purchase or import of capital goods and
equipment, a benefit exists to the ex-
tent that the taxes or import charges
paid by a firm as a result of the pro-
gram are less than the taxes the firm
would have paid in the absence of the
program, including as a result of being
located in an area designated by the
government as being outside the cus-
toms territory of the country.

(2) Deferral of taxes and import charges.
In the case that the program provides
for a deferral of indirect taxes or im-
port charges, a benefit exists to the ex-
tent that appropriate interest charges
are not collected. Normally, a deferral
of indirect taxes or import charges will
be treated as a government-provided
loan in the amount of the taxes de-
ferred, according to the methodology
described in §351.505. The Secretary
will use a short-term interest rate as
the benchmark for tax deferrals of one
year or less. The Secretary will use a
long-term interest rate as the bench-
mark for tax deferrals of more than
one year.

(b) Time of receipt of benefit—(1) Ex-
emption or remission of tares and import
charges. In the case of a full or partial
exemption or remission of an indirect
tax or import charge, the Secretary
normally will consider the benefit as
having been received at the time the
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recipient firm otherwise would be re-
quired to pay the indirect tax or im-
port charge.

(2) Deferral of taxes and import charges.
In the case of the deferral of an indi-
rect tax or import charge of one year
or less, the Secretary normally will
consider the benefit as having been re-
ceived on the date on which the de-
ferred tax becomes due. In the case of
a multi-year deferral, the Secretary
normally will consider the benefit as
having been received on the anniver-
sary date(s) of the deferral.

(c) Allocation of benefit to a particular
time period. The Secretary normally
will allocate (expense) the benefit of a
full or partial exemption, remission or
deferral of taxes or import charges de-
scribed in paragraph (a) of this section
to the year in which the benefit is con-
sidered to have been received under
paragraph (b) of this section.

[89 FR 101766, Dec. 16, 2024]
§351.522 [Reserved]

§351.523 Upstream subsidies.

(a) Investigation of upstream sub-
sidies—(1) In general. Before inves-
tigating the existence of an upstream
subsidy (see section T71A of the Act),
the Secretary must have a reasonable
basis to believe or suspect that all of
the following elements exist:

(i) A countervailable subsidy, other
than an export subsidy, is provided
with respect to an input product;

(ii) One of the following conditions
exists:

(A) The supplier of the input product
and the producer of the subject mer-
chandise are affiliated;

(B) The price for the subsidized input
product is lower than the price that
the producer of the subject merchan-
dise otherwise would pay another seller
in an arm’s-length transaction for an
unsubsidized input product; or

(C) The government sets the price of
the input product so as to guarantee
that the benefit provided with respect
to the input product is passed through
to producers of the subject merchan-
dise; and

(iii) The ad wvalorem countervailable
subsidy rate on the input product, mul-
tiplied by the proportion of the total
production costs of the subject mer-
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chandise accounted for by the input
product, is equal to, or greater than,
one percent.

(b) Input product. For purposes of this
section, ‘“‘input product’” means any
product used in the production of the
subject merchandise.

(c) Competitive benefit—(1) In general.
In evaluating whether a competitive
benefit exists under section 771A(b) of
the Act, the Secretary will determine
whether the price for the subsidized
input product is lower than the bench-
mark input price. For purposes of this
section, the Secretary will use as a
benchmark input price the following,
in order of preference:

(i) The actual price paid by, or of-
fered to, the producer of the subject
merchandise for an unsubsidized input
product, including an imported input
product;

(ii) An average price for an unsub-
sidized input product, including an im-
ported input product, based upon pub-
licly available data;

(iii) The actual price paid by, or of-
fered to, the producer of the subject
merchandise for a subsidized input
product, including an imported input
product, that is adjusted to account for
the countervailable subsidy;

(iv) An average price for a subsidized
input product, including an imported
input product, based upon publicly
available data, that is adjusted to ac-
count for the countervailable subsidy;
or

(v) An unadjusted price for a sub-
sidized input product or any other sur-
rogate price deemed appropriate by the
Secretary.

For purposes of this section, such
prices must be reflective of a time pe-
riod that reasonably corresponds to the
time of the purchase of the input.

(2) Use of delivered prices. The Sec-
retary will use a delivered price when-
ever the Secretary uses the price of an
input product under paragraph (c)(1) of
this section.

(d) Significant effect—(1) Presumptions.
In evaluating whether an upstream
subsidy has a significant effect on the
cost of manufacturing or producing the

subject merchandise (see section
T71A(a)(3) of the Act), the Secretary
will multiply the ad valorem

countervailable subsidy rate on the
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input product by the proportion of the
total production cost of the subject
merchandise that is accounted for by
the input product. If the product of
that multiplication exceeds five per-
cent, the Secretary will presume the
existence of a significant effect. If the
product is less than one percent, the
Secretary will presume the absence of
a significant effect. If the product is
between one and five percent, there
will be no presumption.

(2) Rebuttal of presumptions. A party
to the proceeding may present informa-
tion to rebut these presumptions. In
evaluating such information, the Sec-
retary will consider the extent to
which factors other than price, such as
quality differences, are important de-
terminants of demand for the subject
merchandise.

§351.524 Allocation of benefit to a par-
ticular time period.

Unless otherwise specified in
§§351.504-351.523, the Secretary will al-
locate benefits to a particular time pe-
riod in accordance with this section.

(a) Recurring benefits. The Secretary
will allocate (expense) a recurring ben-
efit to the year in which the benefit is
received.

(b) Non-recurring benefits—(1) In gen-
eral. The Secretary will normally allo-
cate a non-recurring benefit to a firm
over the number of years corresponding
to the average useful life (““AUL”) of
renewable physical assets as defined in
paragraph (d)(2) of this section.

(2) Exception. The Secretary will nor-
mally allocate (expense) non-recurring
benefits provided under a particular
subsidy program to the year in which
the benefits are received if the total
amount approved under the subsidy
program is less than 0.5 percent of rel-
evant sales (e.g., total sales, export
sales, the sales of a particular product,
or the sales to a particular market) of
the firm in question during the year in
which the subsidy was approved.

(c) “Recurring’ versus ‘‘non-recurring’’
benefits—(1) Non-binding illustrative lists
of recurring and mnon-recurring benefits.
The Secretary normally will treat the
following types of subsidies as pro-
viding recurring benefits: Direct tax
exemptions and deductions; exemp-
tions and excessive rebates of indirect
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taxes or import duties; provision of
goods and services for less than ade-
quate remuneration; price support pay-
ments; discounts on electricity, water,
and other utilities; freight subsidies;
export promotion assistance; early re-
tirement payments; worker assistance;
worker training; wage subsidies; and
upstream subsidies. The Secretary nor-
mally will treat the following types of
subsidies as providing non-recurring
benefits: equity infusions, grants, plant
closure assistance, debt forgiveness,
coverage for operating losses, debt-to-
equity conversions, provision of non-
general infrastructure, and provision of
plant and equipment.

(2) The test for determining whether a
benefit is recurring or non-recurring. If a
subsidy is not on the illustrative lists,
or is not addressed elsewhere in these
regulations, or if a party claims that a
subsidy on the recurring list should be
treated as non-recurring or a subsidy
on the non-recurring list should be
treated as recurring, the Secretary will
consider the following criteria in deter-
mining whether the benefits from the
subsidy should be considered recurring
or non-recurring:

(i) Whether the subsidy is exceptional
in the sense that the recipient cannot
expect to receive additional subsidies
under the same program on an ongoing
basis from year to year;

(ii) Whether the subsidy required or
received the government’s express au-
thorization or approval (i.e., receipt of
benefits is not automatic), or

(iii) Whether the subsidy was pro-
vided for, or tied to, the capital struc-
ture or capital assets of the firm.

(d) Process for allocating mon-recurring
benefits over time—(1) In general. For
purposes of allocating a non-recurring
benefit over time and determining the
annual benefit amount that should be
assigned to a particular year, the Sec-
retary will use the following formula:

A =Yn+ly-(y/n)(k-1)d
. =

1+d
Where:
Ax = the amount of the benefit allocated to
year k,

y = the face value of the subsidy,
n = the AUL (see paragraph (d)(2) of this sec-
tion),
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d = the discount rate (see paragraph (d)(3) of
this section), and

k = the year of allocation, where the year of
receipt =1 and 1 <k <n.

(2) AUL—@) In general. The Secretary
will presume the allocation period for
non-recurring subsidies to be the AUL
of renewable physical assets for the in-
dustry concerned as listed in the Inter-
nal Revenue Service’s (“IRS”) 1977
Class Life Asset Depreciation Range
System (Rev. Proc. 77-10, 1977-1, C.B.
548 (RR-38)), as updated by the Depart-
ment of Treasury. The presumption
will apply unless a party claims and es-
tablishes that the IRS tables do not
reasonably reflect the company-spe-
cific AUL or the country-wide AUL for
the industry under investigation, sub-
ject to the requirement, in paragraph
(d)(2)(ii) of this section, that the dif-
ference between the company-specific
AUL or country-wide AUL for the in-
dustry under investigation and the
AUL in the IRS tables is significant. If
this is the case, the Secretary will use
company-specific or country-wide
AULs to allocate non-recurring bene-
fits over time (see paragraph (d)(2)(iii)
of this section).

(ii) Definition of ‘‘significant.”” For
purposes of this paragraph (d), signifi-
cant means that a party has dem-
onstrated that the company-specific
AUL or country-wide AUL for the in-
dustry differs from AUL in the IRS ta-
bles by one year or more.

(iii) Calculation of a company-specific
or country-wide AUL. A calculation of a
company-specific AUL will not be ac-
cepted by the Secretary unless it satis-
fies the following requirements: the
company must base its depreciation on
an estimate of the actual useful lives of
assets and it must use straight-line de-
preciation or demonstrate that its cal-
culation is not distorted through irreg-
ular or uneven additions to the pool of
fixed assets. A company-specific AUL
is calculated by dividing the aggregate
of the annual average gross book val-
ues of the firm’s depreciable productive
fixed assets by the firm’s aggregated
annual charge to accumulated depre-
ciation, for a period considered appro-
priate by the Secretary, subject to ap-
propriate normalizing adjustments. A
country-wide AUL for the industry
under investigation will not be accept-
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ed by the Secretary unless the respond-
ent government demonstrates that it
has a system in place to calculate
AULs for its industries, and that this
system provides a reliable representa-
tion of AUL.

(iv) Exception. Under certain extraor-
dinary circumstances, the Secretary
may consider whether an allocation pe-
riod other than AUL is appropriate or
whether the benefit stream begins at a
date other than the date the subsidy
was bestowed.

(38) Selection of a discount rate. (i) In
general. The Secretary will select a dis-
count rate based upon data for the year
in which the government agreed to pro-
vide the subsidy. The Secretary will
use as a discount rate the following, in
order of preference:

(A) The cost of long-term, fixed-rate
loans of the firm in question, excluding
any loans that the Secretary has deter-
mined to be countervailable subsidies;

(B) The average cost of long-term,
fixed-rate loans in the country in ques-
tion; or

(C) A rate that the Secretary con-
siders to be most appropriate.

(ii) Exception for uncreditworthy firms.
In the case of a firm considered by the
Secretary to be uncreditworthy (see
§351.505(a)(4)), the Secretary will use as
a discount rate the interest rate de-
scribed in §351.505(a)(3)(iii).

§351.525 Calculation of ad valorem
subsidy rate and attribution of sub-
sidy to a product.

(a) Calculation of ad valorem subsidy
rate. The Secretary will calculate an ad
valorem subsidy rate by dividing the
amount of the benefit allocated to the
period of investigation or review by the
sales value during the same period of
the product or products to which the
Secretary attributes the subsidy under
paragraph (b) of this section. Normally,
the Secretary will determine the sales
value of a product on an f.o.b. (port)
basis (if the product is exported) or on
an f.o.b. (factory) basis (if the product
is sold for domestic consumption).
However, if the Secretary determines
that countervailable subsidies are pro-
vided with respect to the movement of
a product from the port or factory to
the place of destination (e.g., freight or
insurance costs are subsidized), the
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Secretary may make appropriate ad-
justments to the sales value used in
the denominator.

(b) Attribution of subsidies—(1) In gen-
eral. In attributing a subsidy to one or
more products, the Secretary will
apply the rules set forth in paragraphs
(b)(2) through (9) of this section. The
Secretary may determine to limit the
number of cross-owned corporations ex-
amined under this section based on
record information and resource avail-
ability.

(2) Ezxport subsidies. The Secretary
will normally attribute an export sub-
sidy only to products exported by a
firm.

(38) Domestic subsidies. The Secretary
will normally attribute a domestic sub-
sidy to all products sold by a firm, in-
cluding products that are exported.

(4) Subsidies tied to a particular market.
If a subsidy is tied to sales to a par-
ticular market, the Secretary will at-
tribute the subsidy only to products
sold by the firm to that market.

(5) Subsidies tied to a particular prod-
uct—(1) In general. If a subsidy is tied to
the production or sale of a particular
product, the Secretary will attribute
the subsidy only to that product.

(i1) Exception. If a subsidy is tied to
production of an input product, then
the Secretary will attribute the sub-
sidy to both the input and downstream
products produced by a corporation.

(6) Corporations with cross-ownership—
(i) In general. The Secretary normally
will attribute a subsidy to the products
produced by the corporation that re-
ceived the subsidy.

(i1) Corporations producing the same
product. If two (or more) corporations
with cross-ownership produce the sub-
ject merchandise, the Secretary will
attribute the subsidies received by ei-
ther or both corporations to the prod-
ucts produced by both corporations.

(iii) Holding or parent companies. If
the firm that received a subsidy is a
holding company, including a parent
company with its own business oper-
ations, the Secretary will attribute the
subsidy to the consolidated sales of the
holding company and its subsidiaries.

(iv) Input producer—(A) In general. If
there is cross-ownership between an
input producer that supplies, either di-
rectly or indirectly, a downstream pro-
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ducer and production of the input prod-
uct is primarily dedicated to produc-
tion of the downstream products, the
Secretary will attribute subsidies re-
ceived by the input producer to the
combined sales of the input and down-
stream products produced by both cor-
porations (excluding the sales between
the two corporations).

(B) Primarily dedicated. In deter-
mining whether the input product is
primarily dedicated to production of
the downstream product, the Secretary
will determine, as a threshold matter,
whether the input could be used in the
production of a downstream product in-
cluding subject merchandise. The Sec-
retary may also consider the following
factors, which are not in hierarchical
order: whether the input is a link in
the overall production chain; whether
the input provider’s business activities
are focused on providing the input to
the downstream producer; whether the
input is a common input used in the
production of a wide variety of prod-
ucts and industries; whether the down-
stream producers in the overall produc-
tion chain are the primary users of the
inputs produced by the input producer;
whether the inputs produced by the
input producer are primarily reserved
for use by the downstream producer
until the downstream producer’s needs
are met; whether the input producer is
dependent on the downstream pro-
ducers for the purchases of the input
product; whether the downstream pro-
ducers are dependent on the input pro-
ducer for their supply of the input; the
coordination, nature and extent of
business activities between the input
producer and the downstream pro-
ducers whether directly between the
input producer and the downstream
producers or indirectly through other
cross-owned corporations; and any
other factor deemed relevant by the
Secretary based upon the case-specific
facts.

(v) Providers of wutility products. If
there is cross-ownership between a cor-
poration providing electricity, natural
gas or other similar utility product and
a producer of subject merchandise, the
Secretary will attribute subsidies re-
ceived by that provider to the com-
bined sales of that provider and the
sales of products sold by the producer
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of subject merchandise if at least one
of the following two conditions are
met:

(A) A substantial percentage, nor-
mally defined as 25 percent or more, of
the production of the cross-owned util-
ity provider is provided to the producer
of subject merchandise, or

(B) The producer of subject merchan-
dise purchases a substantial percent-
age, normally defined as 25 percent or
more, of its electricity, natural gas, or
other similar utility product from the
cross-owned provider.

(vi) Transfer of subsidy between cor-
porations with cross-ownership. If a
cross-owned corporation received a
subsidy and transferred the subsidy to
a producer of subject merchandise, the
Secretary will only attribute the sub-
sidy to products produced by the re-
cipient of the transferred subsidy.
When the cross-owned corporation that
transferred the subsidy could fall under
two or more of the paragraphs under
paragraph (b)(6) of this section the
transferred subsidy will be attributed
solely under this paragraph.

(vii) Cross-ownership defined. Cross-
ownership exists between two or more
corporations when one corporation can
use or direct the individual assets of
the other corporation(s) in essentially
the same ways it can use its own as-
sets. Normally, this standard will be
met when there is a majority voting
ownership interest between two cor-
porations or through common owner-
ship of two (or more) corporations.

() Multinational firms. If the firm
that received a subsidy has production
facilities in two or more countries, the
Secretary will attribute the subsidy to
products produced by the firm within
the country of the government that
granted the subsidy. However, if it is
demonstrated that the subsidy was tied
to more than domestic production, the
Secretary will attribute the subsidy to
multinational production.

(8) Attribution of subsidies to plants or
factories. The Secretary will not tie or
attribute a subsidy on a plant- or fac-
tory-specific basis.

(9) General standard for finding tying.
A subsidy will normally be determined
to be tied to a product or market when
the authority providing the subsidy
was made aware of, or otherwise had
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knowledge of, the intended use of the
subsidy and acknowledged that in-
tended use of the subsidy prior to, or
concurrent with, the bestowal of the
subsidy.

(¢) Trading companies—(1) In general.
Benefits from subsidies provided to a
trading company that exports subject
merchandise shall be cumulated with
benefits from subsidies provided to the
firm which is producing subject mer-
chandise that is sold through the trad-
ing company, regardless of whether the
trading company and the producing
firm are affiliated.

(2) The individually examined respond-
ent exports through trading company. To
cumulate subsidies when the trading
company is not individually examined
as a respondent, the Secretary will pro-
rate the subsidy rate calculated for the
trading company by using the ratio of
the producer’s total exports of subject
merchandise to the United States sold
through the trading company divided
by producer’s total exports of subject
merchandise to the United States and
add the resultant rate onto the pro-
ducer’s calculated subsidy rate.

(3) The individually examined respond-
ent is a trading company. To cumulate
subsidies when the trading company is
individually examined as a respondent,
the Secretary will pro-rate the subsidy
rate calculated for the producer(s) by
the ratio of the producer’s sales of sub-
ject merchandise to the United States
purchased or sourced by the trading
company to total sales to the United
States of subject merchandise from all
selected producers sourced by the re-
spondent trading company and add the
resultant rates to the trading com-
pany’s calculated subsidy rate.

(d) Ad valorem subsidy rate in countries
with high inflation. For countries expe-
riencing an inflation rate greater than
25 percent per annum during the rel-
evant period, the Secretary will nor-
mally adjust the benefit amount (nu-
merator) and the sales data (denomi-
nator) to account for the rate of infla-
tion during the relevant period of in-
vestigation or review in calculating the
ad valorem subsidy rate.

[63 FR 65407, Nov. 25, 1998, as amended at 89
FR 20841, Mar. 25, 2024; 89 FR 101767, Dec. 16,
2024]
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§351.526 Subsidy extinguishment from
changes in ownership.

(a) In general. The Secretary will nor-
mally presume that non-recurring sub-
sidies continue to benefit a recipient in
full over an allocation period deter-
mined consistent with §§351.507(d),
351.508(c)(1), or 351.524, notwithstanding
an intervening change in ownership.

(b) Rebutting the presumption of sub-
sidy continuation mnotwithstanding a
change in ownership. (1) An interested
party may rebut the presumption in
paragraph (a) of this section by dem-
onstrating with sufficient evidence
that, during the allocation period, a
change in ownership occurred in which
the seller sold its ownership of all or
substantially all of a company or its
assets, retaining no control of the com-
pany or its assets, and

(i) In the case of a government-to-
private sale, that the sale was an
arm’s-length transaction for fair mar-
ket value, or

(ii) In the case of a private-to-private
sale, that the sale was an arm’s-length
transaction, unless a party dem-
onstrates that the sale was not for fair
market value.

(2) Arm’s-length. In determining
whether the evidence presented in
paragraph (b)(1) of this section dem-
onstrates that the transaction was con-
ducted at arm’s length, the Secretary
will be guided by the SAA, which de-
fines an arm’s-length transaction as a
transaction negotiated between unre-
lated parties, each acting in its own in-
terest, or between related parties such
that the terms of the transaction are
those that would exist if the trans-
action had been negotiated between un-
related parties.

(3) Fair Market Value. (i) In deter-
mining whether the evidence presented
by parties pursuant to paragraph (b)(1)
of this section demonstrates that the
transaction was for fair market value,
the Secretary will determine whether
the seller, including in the case of a
privatization through the government
in its capacity as seller, acted in a
manner consistent with the normal
sales practices of private, commercial
sellers in that country, taking into ac-
count evidence regarding whether the
seller failed to maximize its return on
what it sold.

§351.526

(ii) In making the determination
under paragraph (b)(3)(i) of this sec-
tion, the Secretary may consider infor-
mation regarding comparable bench-
mark prices as well as information re-
garding the process through which the
sale was made. The following is a non-
exhaustive list of specific consider-
ations that the Secretary may find to
be relevant in this regard:

(A) Objective analysis. Whether the
seller performed or obtained an objec-
tive analysis in determining the appro-
priate sales price and, if so, whether it
implemented the recommendations of
such objective analysis for maximizing
its return on the sale, including in re-
gard to the sales price recommended in
the analysis;

(B) Artificial barriers to entry. Whether
the seller-imposed restrictions on for-
eign purchasers or purchasers from
other industries, overly burdensome or
unreasonable bidder qualification re-
quirements, or any other restrictions
that artificially suppressed the demand
for, or the purchase price of, the com-
pany;

(C) Highest bid. Whether the seller ac-
cepted the highest bid, reflecting the
full amount that the company or its
assets (including the value of any sub-
sidy benefits) were actually worth
under the prevailing market conditions
and whether the final purchase price
was paid through monetary or close
equivalent compensation; and

(D) Committed investment. Whether
there were price discounts or other in-
ducements in exchange for promises of
additional future investment that pri-
vate, commercial sellers would not
normally seek (for example, retaining
redundant workers or unwanted capac-
ity) and, if so, whether such committed
investment requirements were a bar-
rier to entry or in any way distorted
the value that bidders were willing to
pay for what was being sold.

(4) Deadline to rebut the presumption
under paragraph (b)(1) of this section.
The Secretary will normally not con-
sider information submitted by a re-
spondent or government on the record
to be sufficient to rebut the presump-
tion of subsidy continuation under
paragraph (b)(1) of this section unless
that submitted information is timely
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filed as part of the respondent’s or gov-
ernment’s initial questionnaire re-
sponse.

(5) Market distortion. Information pre-
sented under paragraphs (b)(2) and (3)
of this section notwithstanding, the
Secretary will not find the presump-
tion in paragraph (a) of this section to
be rebutted if an interested party has
demonstrated that, at the time of the
change in ownership, the broader mar-
ket conditions necessary for the trans-
action price to accurately reflect the
subsidy benefit were not present or
were severely distorted by government
action or inaction such that the trans-
action price was meaningfully different
from what it would otherwise have
been absent the distortive government
action or inaction. In assessing such
claims, the Secretary may consider,
among other things, the following fac-
tors:

(1) Fundamental conditions. Whether
the fundamental requirements for a
properly functioning market are suffi-
ciently present in the economy in gen-
eral as well as in the particular indus-
try or sector, including, for example,
free interplay of supply and demand,
broad-based and equal access to infor-
mation, sufficient safeguards against
collusive behavior, and effective oper-
ation of the rule of law; and

(ii) Legal and fiscal incentives. Wheth-
er the government has used the prerog-
atives of government in a special or
targeted way that makes possible or
otherwise significantly distorts the
terms of a change in ownership in a
way that a private seller could not. Ex-
amples of such incentives include, but
are not limited to, the following:

(A) Special tax or duty rates that
make the sale more attractive to po-
tential purchasers;

(B) Regulatory exemptions particular
to the privatization (or to
privatizations generally) affecting
worker retention or environmental re-
mediation; or

(C) Subsidization or support of other
companies to an extent that severely
distorts the normal market signals re-
garding company and asset values in
the industry in question.

(c) Subsidy benefit extinguishment—(1)
In general. If the Secretary determines
that any evidence presented by inter-
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ested parties under paragraph (b) of
this section rebuts the presumption
under paragraph (a) of this section, the
full amount of pre-transaction subsidy
benefits, including the benefit of any
concurrent subsidy meeting the cri-
teria in paragraph (c)(2) of this section,
will be found to be extinguished and
therefore not countervailable. Absent
such a finding, the Secretary will not
find that a change in ownership extin-
guishes subsidy benefits.

(2) Concurrent subsidies. For purposes
of paragraph (c)(1) of this section, con-
current subsidies are those subsidies
given to facilitate or encourage or that
are otherwise bestowed concurrent
with a change in ownership. The Sec-
retary will normally consider the value
of a concurrent subsidy to be fully re-
flected in the fair market value price
of an arm’s-length change in ownership
and, therefore, to be fully extinguished
in such a transaction under paragraph
(c)(1) of this section, if the following
criteria are met:

(i) The nature and value of the con-
current subsidies are fully transparent
to all potential bidders and, therefore,
reflected in the final bid values of the
potential bidders,

(ii) The concurrent subsidies are be-
stowed prior to the sale, and

(iii) There is no evidence otherwise
on the record demonstrating that the
concurrent subsidies are not fully re-
flected in the transaction price.

[89 FR 101768, Dec. 16, 2024]
§351.527 [Reserved]

§351.528 Exchanges
currencies.

of wundervalued

(a) Currency undervaluation—(1) In
general. The Secretary normally will
consider whether a benefit is conferred
from the exchange of United States
dollars for the currency of a country
under review or investigation under a
unified exchange rate system only if
that country’s currency is undervalued
during the relevant period. In deter-
mining whether a country’s currency is
undervalued, the Secretary normally
will take into account the gap between
the country’s real effective exchange
rate (REER) and the real effective ex-
change rate that achieves an external
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balance over the medium term that re-
flects appropriate policies (equilibrium
REER).

(2) Government action. The Secretary
normally will make an affirmative
finding under paragraph (a)(1) of this
section only if there has been govern-
ment action on the exchange rate that
contributes to an undervaluation of the
currency. In assessing whether there
has been such government action, the
Secretary will not normally include
monetary and related credit policy of
an independent central bank or mone-
tary authority. The Secretary may
also consider the government’s degree
of transparency regarding actions that
could alter the exchange rate.

(b) Benefit—(1) In general. Where the
Secretary has made an affirmative
finding under paragraph (a)(1) of this
section, the Secretary normally will
determine the existence of a benefit
after examining the difference be-
tween:

(i) The nominal, bilateral United
States dollar rate consistent with the
equilibrium REER; and

(ii) The actual nominal, bilateral
United States dollar rate during the
relevant time period, taking into ac-
count any information regarding the
impact of government action on the ex-
change rate.

(2) Amount of benefit. Where there is a
difference under paragraph (b)(1) of
this section, the amount of the benefit
from a currency exchange normally
will be based on the difference between
the amount of currency the firm re-
ceived in exchange for United States
dollars and the amount of currency
that firm would have received absent
the difference referred to in paragraph
(b)(1) of this section.

(¢c) Information sources. In applying
this section, the Secretary will request
that the Secretary of the Treasury pro-
vide its evaluation and conclusion as to
the determinations under paragraphs
(a) and (b)(1) of this section.

[85 FR 6043, Feb. 4, 2020]

§351.529 Certain fees, fines, and pen-
alties.

(a) Financial contribution. When deter-
mining if a fee, fine, or penalty that is
otherwise due, has been forgone or not
collected, within the meaning of sec-

§351.602

tion 771(5)(D)(ii) of the Act, the Sec-
retary may conclude that a financial
contribution exists if information on
the record demonstrates that payment
was otherwise required and was not
made, in full or in part. In making such
a determination, the Secretary will not
be required to consider whether the
government took efforts to seek pay-
ment or grant deferral, or otherwise
acknowledged nonpayment, of the fee,
fine, or penalty.

(b) Benefit. If the Secretary deter-
mines that the government has ex-
empted or remitted in part or in full, a
fee, fine, or penalty under paragraph
(a) of this section, a benefit exists to
the extent that the fee, fine, or penalty
paid by a party is less than if the gov-
ernment had not exempted or remitted
that fee, fine, or penalty. Further, if
the government is determined to have
deferred the payment of the fee, fine,
or penalty, in part or in full, a benefit
exists to the extent that appropriate
interest charges are not collected. Nor-
mally, a deferral of payment of fees,
fines, or penalties will be treated as a
government provided loan in the
amount of the payments deferred, ac-
cording to the methodology described
in §351.505.

[89 FR 20841, Mar. 25, 2024]

Subpart F—Subsidy Determina-
tions Regarding Cheese Sub-
ject to an In-Quota Rate of

Duty

§351.601 Annual list and quarterly up-
date of subsidies.

The Secretary will make the deter-
minations called for by section 702(a) of
the Trade Agreements Act of 1979, as
amended (19 U.S.C. 1202 note) based on
the available information, and will
publish the annual list and quarterly
updates described in such section in
the FEDERAL REGISTER.

§351.602 Determination upon request.

(a) Request for determination. (1) Any
person, including the Secretary of Ag-
riculture, who has reason to believe
there have been changes in or additions
to the latest annual list published
under §351.601 may request in writing
that the Secretary determine under

367



§351.603

section 702(a)(3) of the Trade Agree-
ments Act of 1979 whether there are
any changes or additions. The person
must file the request with the Central
Records Unit (see §351.103). The request
must allege either a change in the type
or amount of any subsidy included in
the latest annual list or quarterly up-
date or an additional subsidy not in-
cluded in that list or update provided
by a foreign government, and must
contain the following, to the extent
reasonably available to the requesting
person:

(i) The name and address of the per-
son;

(ii) The article of cheese subject to
an in-quota rate of duty allegedly bene-
fitting from the changed or additional
subsidy;

(iii) The country of origin of the arti-
cle of cheese subject to an in-quota
rate of duty; and

(iv) The alleged subsidy or changed
subsidy and relevant factual informa-
tion (particularly documentary evi-
dence) regarding the alleged changed
or additional subsidy including the au-
thority under which it is provided, the
manner in which it is paid, and the
value of the subsidy to producers or ex-
porters of the article.

(2) The requirements of §351.303 (c)
and (d) apply to this section.

(b) Determination. Not later than 30
days after receiving an acceptable re-
quest, the Secretary will:

(1) In consultation with the Sec-
retary of Agriculture, determine based
on the available information whether
there has been any change in the type
or amount of any subsidy included in
the latest annual list or quarterly up-
date or an additional subsidy not in-
cluded in that list or update is being
provided by a foreign government;

(2) Notify the Secretary of Agri-
culture and the person making the re-
quest of the determination; and

(3) Promptly publish in the FEDERAL
REGISTER notice of any changes or ad-
ditions.

§351.603 Complaint of price-undercut-
ting by subsidized imports.

Upon receipt of a complaint filed
with the Secretary of Agriculture
under section 702(b) of the Trade Agree-
ments Act concerning price-undercut-
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ting by subsidized imports, the Sec-
retary will promptly determine, under
section 702(a)(3) of the Trade Agree-
ments Act of 1979, whether or not the
alleged subsidies are included in or
should be added to the latest annual
list or quarterly update.

§351.604 Access to information.

Subpart C of this part applies to fac-
tual information submitted in connec-
tion with this subpart.

Subpart G—Applicability Dates

§351.701 Applicability dates.

The regulations contained in this
part 351 apply to all administrative re-
views initiated on the basis of requests
made on or after the first day of July,
1997, to all investigations and other
segments of proceedings initiated on
the basis of petitions filed or requests
made after June 18, 1997 and to seg-
ments of proceedings self-initiated by
the Department after June 18, 1997.
Segments of proceedings to which part
351 do not apply will continue to be
governed by the regulations in effect
on the date the petitions were filed or
requests were made for those segments,
to the extent that those regulations
were not invalidated by the URAA or
replaced by the interim final regula-
tions published on May 11, 1995 (60 FR
25130 (1995)). For segments of pro-
ceedings initiated on the basis of peti-
tions filed or requests made after Janu-
ary 1, 1995, but before part 351 applies,
part 3561 will serve as a restatement of
the Department’s interpretation of the
requirements of the Act as amended by
the URAA.

§351.702 Applicability dates for coun-
tervailing duty regulations.

(a) Notwithstanding §351.701, the reg-
ulations in subpart E of this part apply
to:

(1) All CVD investigations initiated
on the basis of petitions filed after De-
cember 28, 1998;

(2) All CVD administrative reviews
initiated on the basis of requests filed
on or after the first day of January
1999; and

(3) To all segments of CVD pro-
ceedings self-initiated by the Depart-
ment after December 28, 1998.
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(b) Segments of CVD proceedings to
which subpart E of this part does not
apply will continue to be guided by the
Department’s previous methodology (in
particular, as described in the 1989 Pro-
posed Regulations),
tent that the previous methodology

except to the ex-

Pt. 351, Annex |

was invalidated by the URAA, in which
case the Secretary will treat subpart E
of this part as a restatement of the De-
partment’s interpretation of the re-
quirements of the Act as amended by
the URAA.

[63 FR 65417, Nov. 25, 1998]

ANNEX I TO PART 351—DEADLINES FOR PARTIES IN COUNTERVAILING INVESTIGATIONS

Day?

Event

Regulation

0 days ....
20 days ..

65 days (May be postponed to
130 days).

72 days ..

102 days

119 days

122 days

122 days

125 days

127 days

129 days

147 days# (May be postponed
to 237 days).

150 days

155 days ...

Initiation.
Submission of factual information to meas-
ure adequacy of remuneration.

Rebuttal, clarification, or correction of fac-
tual information to measure adequacy of
remuneration.

Notification of difficulty in responding to
questionnaire.

Submission of factual information not di-
rectly responsive to or relating to that de-
scribed in 351.102(b)(21)(i)—(iv).

Request for postponement by petitioner ......

Allegation of critical circumstances before
preliminary determination.

Application for an administrative protective
order.

Questionnaire reSPONSES ..........ccvevvereererieenns

Preliminary determination

Submission of proposed suspension agree-
ment.

Submission of ministerial error comments
after preliminary determination.

Request to align a CVD investigation with a
concurrent AD investigation.
Request for a hearing ..........c.ccceeevvcincnnnn.

Allegation of critical circumstances before
final determination.

Requests for closed hearing Sessions .........

Submission of briefs

Allegation of upstream subsidies

Submission of rebuttal briefs

Hearing ...

Final determination

Submission of ministerial error comments
after final determination.

Submission of replies to ministerial error
comments.
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351.301(c)(3)(i)(B) or (C) (45 days before the
scheduled date of preliminary determination,
or the Secretary may issue an alternative
schedule).

351.301(c)(3)(iv) (10 days after filing of factual
information to measure adequacy of remu-
neration).

351.301(c)(1)(iii) (14 days after date of receipt of
questionnaire).

351.301(c)(5) (The earlier of 30 days before the
scheduled date of preliminary determination or
14 days before verification).

351.205(e) (25 days or more before the sched-
uled date of preliminary determination).

351.206(c)(2)() (20 days before the scheduled
date of preliminary determination).

351.305(b)(3) (before submission of the first re-
sponse to questionnaire; where justified, may
be filed up to the date on which the case
briefs are due).

351.301(c)(1)(i) (30 days from date of receipt of
questionnaire).

351.205(b)(1) and (2) (65 days after initiation of
the investigation, but may be extended to 130
days after initiation of investigation).

351.208(f)(1)(i)(B) (7 days after preliminary de-
termination).

351.224(c)(2) (5 days after the earlier of the re-
lease of disclosure documents or a disclosure
meeting).

351.210(i) (5 days after date of publication of
preliminary determination).

351.310(c) (30 days after date of publication of
preliminary determination).

351.206(e) (21 days or more before scheduled
date of final determination).

351.310(f) (No later than the date the case briefs
are due).

351.309(c)(1)(i) (50 days after date of publication
of preliminary determination).

351.301(c)(2)(iv)(C) (60 days after the prelimi-
nary determination).

351.309(d)(1) (5 days after deadline for filing
case brief).

351.310(d)(1) (2 days after submission of rebut-
tal briefs).

351.210(b)(1) and (3) (75 days after preliminary
determination, but may be postponed to 165
days after preliminary determination if Sec-
retary investigates an upstream subsidy alle-
gation and concludes additional time is need-
ed).

351.224(c)(2) (5 days after the earlier of the re-
lease of disclosure documents or a disclosure
meeting).

351.224(c)(3) (5 days after filing of ministerial
error comments).
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Day?!

Regulation

199-289 days

Order issued

351.211(b) (Not later than 7 days after receipt of
notice of an affirmative final injury determina-
tion by the U.S. International Trade Commis-
sion).

lindicates the number of days from the date of initiation. Most of the deadlines shown here are approximate. The actual dead-
line in any particular segment of a proceeding may depend on the date of an earlier event or be established by the Secretary.

2 Assumes that the Department sends out the questionnaire within 10 days of the initiation and allows 7 days for receipt of the
questionnaire from the date on which it was transmitted.

3 Assumes that the Preliminary Determination is published 7 days after issuance.

4 Assumes that the Preliminary Determination is published 7 days after issuance.

[90 FR 14201, Mar. 31, 2025]

ANNEX II TO PART 351 —DEADLINES FOR PARTIES IN COUNTERVAILING
ADMINISTRATIVE REVIEWS

Event

Regulation

90 days?3

104 days

110 days

120 days

130 days

185 days

195 days

215 days

245 days (May be extended to
365 days).

282 days“4

282 days
282 days

287 days ...

289 days

372 days S (May be extended
to 552 days).

382 days

387 days

Request for review

Publication of initiation notice ...........c.cc........

Notification of difficulty in responding to
questionnaire.

Application for an administrative protective
order.

QuestionNaire reSPONSES ..........covevvereererieenne

Submission of factual information to rebut,
clarify, or correct questionnaire response.
Countervailable subsidy allegation

Withdrawal of request for review ..................
Request for verification ...........cccccovevrennne.

Submission of factual information to meas-
ure adequacy of remuneration.

Rebuttal, clarification, or correction of fac-
tual information to measure adequacy of
remuneration.

Submission of factual information not di-
rectly responsive to or relating to that de-
scribed in 351.102(b)(21)(i)—(iv).

Preliminary results of review

Request for a hearing ..........cccecveeveeenennnnne.
Request for a closed hearing session ..........
Submission of briefs ...
Submission of rebuttal briefs ..

Hearing ...

Final results of review ..

Submission of ministerial error comments ...

Replies to ministerial error comments ..........

351.213(b)(1) (Last day of the anniversary
month).

351.221(c)(1)(i) (End of month following the an-
niversary month).

351.301(c)(1)(iii) (14 days after date of receipt of
questionnaire).

351.305(b)(3) (before submission of first re-
sponse; where justified, may be filed up to the
date on which the case briefs are due).

351.301(c)(1)(i) (At least 30 days after date of
receipt of questionnaire).

351.301(c)(1)(v) (14 days after questionnaire re-
sponse).

351.301(c)(2)(iv)(B) (20 days after filing of all re-
sponses to questionnaire).

351.213(d)(1) (90 days after date of publication
of initiation).

351.307(b)(1)(v)(A) (100 days after date of publi-
cation of initiation).

351.301(c)(3)(ii)(A) or (B) (60 days before sched-
uled date of preliminary results, or the Sec-
retary may issue an alternative schedule).

351.301(c)(3)(iv) (10 days after filing of factual
information to measure adequacy of remu-
neration).

351.301(c)(5) (The earlier of 30 days before the
scheduled date of preliminary results or 14
days before verification).

351.213(h)(1) and (2) (245 days after the last
day of the anniversary month, but may be ex-
tended to 365 days after the last day of the
anniversary).

351.310(c) (30 days after date of publication of
preliminary results).

351.310(f) (date on which the case briefs are
due).

351.309(c)(1)(ii) (30 days after date of publica-
tion of preliminary results).

351.309(d)(1) (5 days after deadline for filing
case briefs).

351.310(d)(1) (2 days after submission of rebut-
tal briefs).

351.213(h)(1) and (2) (120 days after date of
publication of preliminary results, but may be
extended to 180 days after date of publication
of preliminary results).

351.224(c)(2) (5 days after the earlier of the re-
lease of disclosure documents or the disclo-
sure meeting).

351.224(c)(3) (5 days after filing of comments).

1ndicates the number of days from the end of the anniversary month. Most of the deadlines shown here are approximate. The
actual deadline in any particular segment of a proceeding may depend on the date of an earlier event or be established by the

Secretary.

2 Assumes that the Department sends out the questionnaire 45 days after the last day of the anniversary month and allows 7

days for receipt of the questionnaire from the date on which it was transmitted.
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3 Assumes that the Department sends out the questionnaire on day 45 and the response is due 45 days later.

4 Assumes that the Preliminary Results are published 7 days after issuance.
5 Assumes that the Preliminary Results are published 7 days after issuance.

[90 FR 14201, Mar. 31, 2025]

ANNEX IIT TO PART 351 —DEADLINES FOR PARTIES IN ANTIDUMPING INVESTIGATIONS

Day?!

Event

Regulation

0 days ....
21 days ..

50 days

0-67 days ....

87 days ..

110 days

115 days

120 days

140 days (May be postponed
to 190 days).

150 days ...

155 days

177 days?3

194 days ...

197 days (May be changed) ...
197 days (May be changed) ...

202 days ...

204 days

215 days

222 days# (May be postponed
to 282 days).

232 days

237 days ...

Initiation.
Application/certification  for
(nonmarket economy).
Country-wide cost allegation

separate rate

Application for an administrative protective
order.

Notification of difficulty in responding to
questionnaire.
Questionnaire responses .............ccceceevnennns

Viability arguments and certain multinational
corporation allegations.

Submission of publicly available information
to value factors (nonmarket economy).

Company-specific cost allegations ..

Major input cost allegations

Submission of other factual information not
responsive to or relating to
351.102(b)(21)(i)—(iv).

Request for postponement by petitioner ......

Allegation of critical circumstances before
preliminary determination.
Preliminary determination ...

Submission of ministerial error comments ...

Submission of proposed suspension agree-
ment.
Request for a hearing ..........cccecvevveecncnennn.

Allegation of critical circumstance allegation
before final determination.
Request for closed hearing sessions

Submission of briefs

Submission of rebuttal briefs ..

Hearing ....

Request for postponement of the final de-
termination.
Final determination

Submission ministerial error comments

Replies to ministerial error comments ...
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351.108(d)(1) (21 days after publication).

351.301(c)(2)(ii)(A) (20 days after date on which
questionnaire was transmitted).

351.305(b)(3) (before submission of the first re-
sponse to the questionnaire; where justified,
may be filed up to the date on which the case
briefs are due).

351.301(c)(1)(iii) (Within 14 days after date of re-
ceipt of questionnaire).

351.301(c)(1)(i) (At least 30 days after date of
receipt of questionnaire; where justified, may
be filed up to the date on which the case
briefs are due).

351.301(c)(2)(i) (10 days after response to rel-
evant section of the questionnaire was filed)
and 351.404(g)(1).

351.301(c)(3)(i)(A) or (C) (60 days before sched-
uled date of preliminary determination, or the
Secretary may issue an alternative schedule)).

351.301(c)(2)(ii)(A) (within 20 days after re-
sponse to relevant section of questionnaire
was filed).

351.301(c)(2)(iii) (within 20 days after response
to relevant section of questionnaire was filed).

351.301(c)(5) (The earlier of 30 days before
scheduled date of preliminary determination or
14 days before verification).

351.205(e) (25 days or more before scheduled
date of preliminary determination).

351.206(c)(2)(i) (20 days before scheduled date
of preliminary determination).

351.205(b)(1) and (2) (140 days after the publi-
cation of initiation, but may be extended to
190 days after the publication of initiation).

351.224(c)(2) (5 days after release of disclosure
documents or holding of a disclosure meeting).

351.208(f)(1)(i)(A) (15 days after issuance of
preliminary determination).

351.310(c) (30 days after date of publication of
preliminary determination).

351.206(e) (21 days before scheduled date of
final determination).

351.310(f) (No later than the date the case briefs
are due).

351.309(c)(1)(i) (50 days after date of publication
of preliminary determination).

351.309(d)(1) (5 days after deadline for filing
case briefs).

351.310(d)(1) (2 days after submission of rebut-
tal briefs).

351.210(e) (Submitted within the scheduled date
of the final determination).

351.210(b)(1) and (2) (75 days after the date of
publication of preliminary determination, but
may be postponed to 135 days after the date
of publication of preliminary determination).

351.224(c)(2) (5 days after release of disclosure
documents or holding of a disclosure meeting).

351.224(c)(3) (5 days after filing of comments).
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Day?!

Regulation

274-334 days

Order issued

351.211(b) (Not later than 7 days after receipt of
notice of an affirmative final injury determina-
tion by the U.S. International Trade Commis-
sion).

1Indicates the number of days from the date of initiation. Most of the deadlines shown here are approximate. The actual dead-
line in any particular segment of a proceeding may depend on the date of an earlier event or be established by the Secretary.

2 Assumes that the Department sends out the questionnaire 5 days after the U.S. International Trade Commission vote and al-
lows 7 days for receipt of the questionnaire from the date on which it was transmitted.

3 Assumes that the Preliminary Determination is published 7 days after issuance.

4 Assumes that the Preliminary Determination is published 7 days after issuance.

[90 FR 14201, Mar. 31, 2025]

ANNEX IV TO PART 351 —DEADLINES FOR PARTIES IN ANTIDUMPING ADMINISTRATIVE

REVIEWS

Event

Regulation

66 days?

85 days

90 days3

110 days

110 days

120 days

130 days

185 days

215 days

245 days (May be extended
to 365 days).

282 days

282 days

282 days

287 days

289 days

372 days# (May be ex-
tended to 552 days).

382 days ...

Request for review

Publication of initiation ..............c.ccccoceviiiiinns

Application for
order.

an administrative protective

Application/certification for separate rate (non-
market economy).

Request to examine absorption of duties ..........

Notification of difficulty in responding to ques-
tionnaire.

Viability arguments and certain multinational
corporation allegations.

Questionnaire responses

Company-specific cost allegations

Major input cost allegations

Withdrawal of request for review

Request for verification ..o
Submission of publicly available information to
value factors (nonmarket economy).

Submission of other factual information not re-
sponsive to or relating to 351.102(b)(21)(i)—
(iv).

Preliminary results of review

Request for a hearing

Request for closed hearing sessions

Submission of briefs

Submission of rebuttal briefs

Hearing ...

Final results of review

Ministerial error comments .
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351.213(b)(1) (During the anniversary month).

351.221(c)(1)(i) (End of month following the an-
niversary month).

351.305(b)(3) (Before submission of first re-
sponse to questionnaire; where justified, may
be filed up to the date on which the case
briefs are due).

351.108(d)(2) and (3) (14 days after publication
of initiation).

351.213(j)(1) (30 days after date of publication
of initiation).

351.301(c)(1)(iii) (14 days after date of receipt
of questionnaire).

351.301(c)(2)(i) (10 days after relevant section
is filed) and 351.404(g)(1).

351.301(c)(1)(i) (At least 30 days after date of
receipt of questionnaire).

351.301(c)(2)(ii)(B) (20 days after relevant sec-
tion is filed).

351.301(c)(2)(iii) (20 days after relevant section
is filed).

351.213(d)(1) (90 days after date of publication
of initiation).

351.307(b)(1)(v)(A) (100 days after date of
publication of initiation).

351.301(c)(3)(ii)(A) and (B) (60 days before the
scheduled date of preliminary results, or the
Secretary may issue an alternative sched-
ule).

351.301(c)(5) (The earlier of 30 days before
the scheduled date of preliminary results or
14 days before verification).

351.213(h)(1) and (2) (245 days after the last
day of the anniversary month, but may be
extended to 365 days after the last day of
the anniversary month.

351.310(c) (30 days after date of publication of
preliminary results).

351.310(f) (No later than the date the case
briefs are due).

351.309(c)(1)(ii) (30 days after date of publica-
tion of preliminary results).

351.309(d)(1) (5 days after deadline for filing
case briefs).

351.310(d)(1) (2 days after submission of re-
buttal briefs).

351.213(h)(1) and (2) (120 days after the date
of publication of preliminary results, but may
be extended to 180 days after the date of
publication of the preliminary results).

351.224(c)(2) (5 days after release of disclo-
sure documents).
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Day! Event Regulation

387 days ....cccoeiviieeie Replies to ministerial error comments ............... 351.224(c)(3) (5 days after filing of comments).

1Indicates the number of days from the end of the anniversary month. Most of the deadlines shown here are approximate. The
actual deadline in any particular segment of a proceeding may depend on the date of an earlier event or be established by the
Secretary.

2 Assumes that the Department sends out the questionnaire 45 days after the last day of the anniversary month and allows 7
days for receipt of the questionnaire from the date on which it was transmitted.

3 Assumes that the Department sends out the questionnaire on day 45 and the response is due 45 days later.

4 Assumes that the Preliminary Results are published 7 days after issuance.

[90 FR 14201, Mar. 31, 2025]
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ANNEX V TO PART 351 [RESERVED]

ANNEX VI TO PART 351 —COUNTERVAILING INVESTIGATIONS TIMELINE
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ANNEX VIII-A TO PART 351 —DEADLINES FOR PARTIES IN 90-DAY SUNSET REVIEWS

Day! Event Regulation

0 days .... INIGALION .o 351.218(c).

15 days .. Filing of Notice of Intent to Participate by domestic in- | 351.218(d)(1)(i) (not later than 15 days after the date
terested parties. of publication of the Notice of Initiation).

20 days ........... Notification to the ITC that no domestic interested | 351.218(d)(1)(iii)(B)(2) (normally not later than 20
party(s) has responded to the Notice of Initiation. days after the date of publication of the Notice of

Initiation).

30 days ........... Filing of substantive response to the Notice of Initi- | 351.218(d)(3)(i) and 351.218(d)(3)(vi) (not later than
ation by all interested parties; industrial users; and 30 days after the date of publication of the Notice of
consumers. Initiation).

35 days ........... Filing of rebuttal to substantive response to the Notice | 351.218(d)(4) (not later than 5 days after the sub-
of Initiation. stantive response is filed with the Department).

40 days ........... Notification to the ITC that no domestic interested | 351.218(e)(1)(i)(C)(2) (normally not later than 40 days
party(s) provided adequate response to the Notice after the date of publication of the Notice of Initi-
of Initiation. ation).

90 days ........... Final determination revoking an order or terminating a | 351.218(d)(1)(iii)(B)(3) and 351.222(i)(1)(i) (normally

suspended investigation where no domestic inter-
ested party(s) responds to the Notice of Initiation.

not later than 90 days after the date of publication
of the notice of Initiation).

1indicates the number of days from the date of publication of the Notice of Initiation. Most of the deadlines shown here are ap-
proximate. The actual deadline in any particular segment of a proceeding may depend on the date of an earlier event or be es-
tablished by the Secretary.

[89 FR 103637, Dec. 19, 2024]

ANNEX VIII-B TO PART 351—DEADLINES FOR PARTIES IN EXPEDITED SUNSET

REVIEWS
Day* Event Regulation

0 days .... 351.218(c).

15 days .. 351.218(d)(1)(i) (not later than 15 days after the date
terested parties. of publication of the Notice of Initiation).

30 days ........... Filing of Statement of Waiver by respondent inter- | 351.218(d)(2)(i) (not later than 30 days after the date
ested parties. of publication of the Notice of Initiation).

30 days ........... Filing of a complete substantive response to the No- | 351.218(d)(3)(i) and 351.218(d)(3)(vi) (not later than
tice of Initiation by all interested parties and indus- 30 days after the date of publication of the Notice of
trial users and consumers. Initiation).

35 days ........... Filing of rebuttal to substantive response to the Notice | 351.218(d)(4) (not later than 5 days after the sub-
of Initiation. stantive response is filed with the Department).

50 days .. Written notification to the ITC that respondent inter- | 351.218(e)(1)(ii)(C)(1) (normally not later than 50 days
ested parties provided inadequate response to the after the date of publication of the Notice of Initi-
Notice of Initiation. ation).

70 days ........... Comments on adequacy of response and appropriate- | 351.309(e)(ii) (not later than 70 days after the date of
ness of expedited sunset review. publication of the Notice of Initiation).

120 days ......... Final results of expedited sunset review where re- | 351.218(e)(1)(ii)(B) and 351.218(e)(1)(ii)(C)(2) (not

spondent interested parties, and foreign govern-
ments, provide inadequate response to the Notice
of Initiation.

later than 120 days after the date of publication of
the Notice of Initiation).

1indicates the number of days from the date of publication of the Notice of Initiation. Most of the deadlines shown here are ap-
proximate. The actual deadline in any particular segment of a proceeding may depend on the date of an earlier event or be es-
tablished by the Secretary.

[89 FR 103637, Dec. 19, 2024]

ANNEX VIII-C TO PART 351—DEADLINES FOR PARTIES IN FULL SUNSET REVIEWS

Day?!

Event

Regulation

0 days .
15 days ..

30 days

30 days

Initiation.
interested parties.

ested parties.

and consumers.

tice of Initiation.
Preliminary results of full sunset review

376

Filing of Notice of Intent to Participate by domestic
Filing of Statement of Waiver by respondent inter-

Filing of substantive response to the Notice of Initi-
ation by all interested parties; industrial users;

Filing of rebuttal to substantive response to the No-

351.218(d)(1)(i) (not later than 15 days after the
date of publication of the Notice of Initiation).

351.218(d)(2)(i) (not later than 30 days after the
date of publication of the Notice of Initiation).

351.218(d)(3)(i) and 351.218(d)(3)(vi) (not later
than 30 days after the date of publication of the
Notice of Initiation).

351.218(d)(4) (not later than 5 days after the sub-
stantive response is filed with the Department).

... | 351.218(f)(1) (normally not later than 110 days

after the date of publication of the Notice of Initi-
ation).
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Day? Event Regulation

120 days .....ccccoeene Verification in a full sunset review, where needed .. | 351.218(f)(2)(ii) (normally an approximate of 120
days after the date of publication of the Notice of
Initiation).

160 days .........cee. Filing of case brief in full sunset review .................. 351.309(c)(1)(i) (50 days after the date of publica-
tion of the preliminary results of full sunset re-
view).

165 days ..o Filing of rebuttal brief in full sunset review .............. 351.309(d)(1) (5 days after the time limit for filing a
case brief, unless the Secretary alters the time
limit).

167 days ......cccoeeee Public hearing in full sunset review if requested ..... 351.310(d)(i) (ordinarily 2 days after the time limit
for filing a rebuttal brief, unless the Secretary al-
ters the date).

240 days ... Final results of full sunset review .............ccccecevenee. 351.218(f)(3)(i) (normally not later than 240 days
after the date of publication of the Notice of Initi-
ation).

330 days (may be Final results of full sunset review if fully extended .. | 351.218(f)(3)(ii) (if full sunset review is extraor-
extended to 420 dinarily complicated, period for issuing final re-
days). sults, but may be extended by not more than 90

days).

1Indicates the number of days from the date of publication of the Notice of Initiation. Most of the deadlines shown here are ap-
proximate. The actual deadline in any particular segment of a proceeding may depend on the date of an earlier event or be es-
tablished by the Secretary.

[89 FR 103637, Dec. 19, 2024]

ANNEX IX TO PART 351 —DEADLINES FOR PARTIES IN SCOPE RULINGS

Day? Event Regulation
0 days ...cccooeverennnne Secretary’s self-initiation or filing of scope rule ap- | 351.225(b)/(c)(1).
plication.
10 days ..cccoceeeirienne Comments on adequacy of the request by non-ap- | 351.225(c)(3) (10 days after applicant filed applica-
plicant. tion under (c)(1)).
24 days .....cccoereenen. Comments and factual information Submission of | 351.225(f)(1) (14 days after comments were filed
rebuttal addressing self-initiation. under (b)).
30 days .....ccceeereenne Secretary’s determination whether to initiate inquiry | 351.225(d)(1) (30 days after application was filed
or response to questionnaire is filed).
30 days ....cccceennne Submission of comments and factual information | 351.225(f)(1) (30 days after Secretary’s self-initi-
addressing self-initiation. ated scope inquiry under (b)).
3ldays? ...ccooveeene Issuance of preliminary scope ruling ..........cccceceeue.. 351.225(g).
45 days3 ... Issuance of questionnaires ... 351.225(f)(3).
45 days Scope comments under (g) .. 351.225(f)(4) (14 days after issuance of preliminary
scope ruling).
52 days ... Rebuttal comments under (g) ......ccccoevvveerivenrennne. 351.225(f)(4) (7 days after scope comments were
filed under (f)(4)).
60 days .....ccceeeenne Comments and factual information Submission of | 351.225(f)(2) (30 days after initiation under (d)(1)).
rebuttal by non-applicant.
74 days .. Comments and factual information Submission of | 351.225(f)(2) (14 days after rebuttal by non-appli-
rebuttal by applicant. cant was filed under (d)(1)).
90 days ......cccceerine Comments and factual information Response to | 351.225(f)(3) (specified by the Secretary).
guestionnaires.
104 days ... Comments and factual information Rebuttal to | 351.225(f)(3) (14 days after questionnaire re-
questionnaire response. sponse was filed by original submitter).
111 days ....cccceeeeeene Comments and factual information Rebuttal to | 351.225(f)(3) (7 days after rebuttal to questionnaire

120 days (may be
extended to 300
days).

questionnaire response’s rebuttal.
Issuance of final scope ruling

Publication of final scope rulings
Publication of scope clarifications

response was filed).

351.225(e)(1) (120 days after initiation under (b) or
(d), but may be extended to 300 days after initi-
ation).

351.225(0) (quarterly).

351.225(q).

1Indicates the number of days from the date of initiation. Most of the deadlines shown here are approximate. The actual dead-
line in any particular segment of a proceeding may depend on the date of an earlier event or be established by the Secretary.

2 Assumes the Secretary did not issue a preliminary scope ruling concurrently with the Initiation of the scope inquiry.

3 Assumes that the Department sends out the questionnaire on day 45 and the response is due 45 days later.

[89 FR 103639, Dec. 19, 2024]

ANNEX X TO PART 351—DEADLINES FOR PARTIES IN CIRCUMVENTION INQUIRIES

Day?! ‘

Event

Regulation

Circumvention inquiry request or self-initiation

377

\ 351.226(b).
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Day? Event Regulation
10 days ..cccoceeeirienne Comments and information on the adequacy of the | 351.226(c)(3) (10 days after the circumvention in-
request. quiry request is filed).
15 days ..ccccceeerennnns Rebuttal CoOmMmMENtS .........cooviiiiiiiniiieiceeeeeeee 351.226(c)(3) (5 days after new factual information
in support of adequacy comments is filed).
30 days ...ccccceeerennnne Initiation determination of circumvention inquiry | 351.226(d)(1) (30 days after the circumvention in-
based on a request. quiry request is filed unless Secretary finds it is
impracticable or seeks clarification).
30 days .....cccoeenne Comments and information addressing self-initi- | 351.226(f)(1) (30 days after a circumvention inquiry
ation. is self-initiated).
30 days ..o Scope ruling application rebuttal comments ............ 351.226(f)(2) (30 days after a circumvention inquiry
is initiated under paragraph (d)(1)).
44 days ..o Applicant rebuttal comments (self-initiated inquiry) 351.226(f)(1) (14 days after scope ruling applica-
tion rebuttal comments are filed).
44 days ......cccceenne. Applicant rebuttal comments (inquiry based on a | 351.226(f)(2) (14 days after scope ruling applica-
request). tion rebuttal comments are filed).
157 days? .............. Preliminary determination of self-initiated cir- | 351.226(e)(1) (150 days after the notice of self-ini-
cumvention inquiry. tiation is published) (May be extended by no
more than 90 days).
187 days3 ......cccoeee Preliminary determination of circumvention inquiry | 351.226(e)(1) (150 days after the notice of initiation
based on a request. is published) (May be extended by no more than
90 days).
171 days ...cccceeeeeene Preliminary determination comments in self-initi- | 351.226(f)(4) (14 days after the issuance of the
ated circumvention inquiry. preliminary determination).
201 days ...ccccoeenee Preliminary determination comments in circumven- | 351.226(f)(4) (14 days after the issuance of the
tion inquiry based on a request. preliminary determination).
178 days ......coeuene Preliminary determination rebuttal comments in | 351.226(f)(4) (7 days after the issuance of the pre-
self-initiated circumvention inquiry. liminary determination).
208 days ... Preliminary determination rebuttal comments in cir- | 351.226(f)(4) (7 days after the issuance of the pre-

300 days or 365
days.

330 days or 395
days.

cumvention inquiry based on a request.
Final determination of self-initiated circumvention
inquiry.

Final determination of circumvention inquiry based
on a request.

liminary determination).

351.226(e)(2) (300 days after the notice of initiation
is published) (May be extended by no more than
65 days).

351.226(e)(2) (300 days after the notice of initiation
is published) (May be extended by no more than
65 days).

1indicates the number of days from Initiation. Most of the deadlines shown here are approximate. The actual deadline in any
particular segment of a proceeding may depend on the date of an earlier event or be established by the Secretary.

2 Assumes that the Preliminary Results are published 7 days after issuance.

3 Assumes that the Preliminary Results are published 7 days after issuance.

[90 FR 14204, Mar. 31, 2025]

ANNEX XI-A TO PART 351 —DEADLINES FOR COVERED MERCHANDISE REFERRAL
WITHOUT PRELIMINARY DETERMINATION

Event

Regulation

30 days

44 days ..

X1 days ..

X + 14 days

X + 21 days

Initiation

Filing of comments and factual information to the
Notice of Initiation by interested parties.

Filing of rebuttal comments and factual information
to the Notice of Initiation by other interested par-
ties.

Questionnaire submission received by Commerce

Filing of rebuttal, clarification, or correction of fac-
tual comment by an interested party other than
the original submitter to the questionnaire re-
sponse.

Filing of rebuttal, clarification, or correction com-
ment to the rebuttal, clarification, or correction of
factual comment of the interested party by the
original submitter.

378

351.227(b)(1) (within 20 days after acknowledging
receipt of a covered merchandise referral from
U.S. Customs and Border Protection).

351.227(d)(1) (within 30 days after publication of
the notice of an initiation of a covered merchan-
dise).

351.227(d)(1) (within 14 days after filing of com-
ments and factual information by interested par-
ties).

351.227(d)(2) (after the initiation of a covered mer-
chandise inquiry).

351.227(d)(2) (within 14 days after a questionnaire
response has been filed with the Secretary by
the original submitter).

351.227(d)(2) (within 7 days of the filing of the re-
buttal comment by interested party).
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Day?

Event

Regulation

120

days

Final covered merchandise determination

351.227(c)(1) (within 120 days from the date of
publication of the Notice of Initiation, unless (1)
extended by no more than 150 days under
351.227(c)(2), or (2) aligned with other segments
under 351.227(c)(3)).

1ndicates the approximate number of days from the date of publication of the Notice of Initiation. Most of the deadlines shown
here are approximate. The actual deadline in any particular segment of a proceeding may depend on the date of an earlier event
or be established by the Secretary.

2X represents the date a questionnaire is received by Commerce.

[89 FR 103640, Dec. 19, 2024]

ANNEX IX-B TO PART 351—DEADLINES FOR COVERED MERCHANDISE REFERRAL WITH
PRELIMINARY DETERMINATION

Day? Event Regulation

[0 RN INILIALION 2 ..o 351.227(b)(1) (within 20 days after acknowledging
receipt of a covered merchandise referral from
U.S. Customs and Border Protection).

30 Filing of comments and factual information to the | 351.227(d)(1) (within 30 days after publication of

Notice of Initiation by interested parties. the notice of an initiation of a covered merchan-
dise).

A4 i Filing of rebuttal comments and factual information | 351.227(d)(1) (within 14 days after filing of com-
to the Notice of Initiation by other interested par- ments and factual information by interested par-
ties. ties).

X3 e Questionnaire submission received by Commerce 351.227(d)(2) (after the initiation of a covered mer-

chandise inquiry).

X+14 i, Filing of rebuttal, clarification, or correction of fac- | 351.227(d)(2) (within 14 days after a questionnaire
tual comment by an interested party other than response has been filed with the Secretary by
the original submitter to the questionnaire re- the original submitter).
sponse.

X+21 e Filing of rebuttal, clarification, or correction com- | 351.227(d)(2) (within 7 days of the filing of the re-
ment to the rebuittal, clarification, or correction of buttal comment by interested party).
factual comment of the interested party by the
original submitter.

Z2 Preliminary Determination .............ccccccociviiiiincnnns 351.227(e) (may be between concurrently with Initi-

ation and before Final Determination).

Z + 145 Comment to Preliminary Determination by inter- | 351.227(d)(3) (within 14 days after Preliminary De-
ested parties. termination unless otherwise specified by Com-

merce).
Rebuttal comment to comment to Preliminary De- | 351.227(d)(3) (within 7 days after comment to Pre-
termination by other interested parties 3. liminary Determination unless otherwise speci-
fied by Commerce).

120 oo Final covered merchandise determination ............... 351.227(c)(1) (within 120 days from the date of
publication of the Notice of Initiation, unless (1)
extended by no more than 150 days under
351.227(c)(2), or (2) aligned with other segments
under 351.227(c)(3)).

1Indicates the approximate number of days from the date of publication of the Notice of Initiation. Most of the deadlines shown
here are approximate. The actual deadline in any particular segment of a proceeding may depend on the date of an earlier event
or be established by the Secretary.

2Commerce may issue a preliminary determination, either concurrently with the initiation or not. 19 CFR 351.227(e)(1). If Com-
merce issues a Preliminary Determination concurrently with Initiation, 19 CFR 351.227(d)(1)—(3) will not apply, pursuant to 19
CFR 351.227(d)(4). In such cases, Commerce will establish appropriate procedures on a case-specific basis. 19 CFR
351.227(d)(4).

3X represents the date a questionnaire is received by Commerce.

4Z represents the date of the Preliminary Determination.

51f a Preliminary Determination is not issued concurrently with Initiation, Commerce will establish a schedule for the filing of
comments and rebuttal comments to the Preliminary Determination. 19 CFR 351.227(d)(3).

[89 FR 103640, Dec. 19, 2024]
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