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§207.117

§207.117 Review by Commission.

On review, the parties may not
present argument on any issue that is
not set forth in the notice of review;
and the Commission may affirm, re-
verse, modify, set aside or remand for
further proceedings, in whole or in
part, the initial determination of the
administrative law judge. The Commis-
sion may make any findings or conclu-
sions that in its judgment are proper
based on the record in the proceeding.

§207.118 Role of the General Counsel
in advising the Commission.

The Assistant General Counsel for
Section 337 Investigations shall serve
as Acting General Counsel for the pur-
pose of advising the Commission on
proceedings brought under this subpart
if the prohibited act described in the
charging letter involves a protective
order issued in connection with a panel
review that was pending when the let-
ter was issued, and the General Counsel
participated in the panel review. No
other Commission attorney shall ad-
vise the Commission on proceedings
under this subpart concerning a protec-
tive order issued during a panel review
in which the attorney participated.

§207.119 Reconsideration.

(a) Motion for reconsideration. Within
fourteen (14) days after service of a
Commission determination, any party
may file with the Commission a motion
for reconsideration, setting forth the
relief desired and the grounds in sup-
port thereof. Any motion filed under
this section must be confined to new
questions raised by the determination
or action ordered to be taken there-
under and upon which the moving
party had no opportunity to submit ar-
guments.

(b) Disposition of motion for reconsider-
ation. The Commission shall grant or
deny the motion for reconsideration.
No response to a motion for reconsider-
ation will be received unless requested
by the Commission, but a motion for
reconsideration will not be granted in
the absence of such a request. If the
motion to reconsider is granted, the
Commission may affirm, set aside, or
modify its determination, including
any action ordered by it to be taken
thereunder. When appropriate, the
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Commission may order the administra-
tive law judge to take additional evi-
dence.

§207.120 Public notice of sanctions.

If the final Commission decision is
that there has been a prohibited act,
and that public sanctions are to be im-
posed, notice of the decision will be
published in the FEDERAL REGISTER
and forwarded to the Secretariat. Such
publication will occur no sooner than
fourteen (14) days after issuance of a
final decision or after any motion for
reconsideration has been denied. The
Commission Secretary shall also serve
notice of the Commission decision
upon such departments and agencies of
the United States, Canadian and Mexi-
can governments as the Commission
deems appropriate.
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and certification of

§208.1 Applicability of part.

Part 208 applies to proceedings of the
Commission under sections 321-324 of
the United States-Mexico-Canada
Agreement (USMCA) Implementation
Act, 19 U.S.C. 45714574 (19 U.S.C. 4501
note).

Subpart A— Definitions

§208.2 Definitions applicable to this
part.

For the purposes of this part, the fol-
lowing terms have the meanings here-
by assigned to them:

(a) Act means the USMCA Implemen-
tation Act.

(b) Border commercial zone means:

(1) The area of United States terri-
tory of the municipalities along the
United States-Mexico international
border and the commercial zones of
such municipalities as described in
subpart B of 49 CFR part 372.; and

(2) Any additional border crossing
and associated commercial zones listed
in the Federal Motor Carrier Safety
Administration OP-2 application in-
structions or successor documents.

(c) Cargo originating in Mexico means
any cargo that enters the United
States by commercial motor vehicle
from Mexico, including cargo that may
have originated in a country other
than Mexico.

(d) Change in circumstance may in-
clude a substantial increase in services
supplied by the grantee of a grant of
authority.

(e) Commercial motor vehicle means a
commercial motor vehicle, as such
term is defined in 49 U.S.C. 31132 (1),
that meets the requirements of 49
U.S.C. 31132(1)(A).

(f) Cross-border
services means:

long-haul trucking

§208.2

(1) The transportation by commercial
motor vehicle of cargo originating in
Mexico to a point in the United States
outside of a border commercial zone; or

(2) The transportation by commercial
motor vehicle of cargo originating in
the United States from a point in the
United States outside of a border com-
mercial zone to a point in a border
commercial zone or a point in Mexico.

(g) Driver means a person that drives
a commercial motor vehicle in cross-
border long-haul trucking services.

(h) Grant of authority means registra-
tion granted pursuant to 49 U.S.C.
13902, or a successor provision, to per-
sons of Mexico to conduct cross-border
long-haul trucking services in the
United States.

(1) Interested party means:

(1) Persons of the United States en-
gaged in the provision of cross-border
long-haul trucking services;

(2) A trade or business association, a
majority of whose members are part of
the relevant United States long-haul
trucking services industry;

(3) A certified or recognized union, or
representative group of suppliers, oper-
ators, or drivers who are part of the
United States long-haul trucking serv-
ices industry;

(4) The Government of Mexico; or

(5) Persons of Mexico.

(j) Material harm means a significant
loss in the share of the United States
market or relevant sub-market for
cross-border long-haul trucking serv-
ices held by persons of the United
States.

(k) Operator or supplier means an en-
tity that has been granted registration
under 49 U.S.C. 13902, to provide cross-
border long-haul trucking services.

(1) Persons of Mexico includes:

(1) Entities domiciled in Mexico orga-
nized, or otherwise constituted under
Mexican law, including subsidiaries of
United States companies domiciled in
Mexico, or entities owned or controlled
by a Mexican national, which conduct
cross-border long-haul trucking serv-
ices, or employ drivers who are non-
United States nationals; and

(2) Drivers who are Mexican nation-
als.

(m) Persons of the United States in-
cludes entities domiciled in the United
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States, organized or otherwise con-
stituted under United States law, and
not owned or controlled by persons of
Mexico, which provide cross-border
long-haul trucking services and long-
haul commercial motor vehicle drivers
who are United States nationals.

(n) Threat of material harm means ma-
terial harm that is likely to occur.

(o) Trade Representative means the
United States Trade Representative.

(p) United States long-haul trucking
services industry means:

(1) United States suppliers, opera-
tors, or drivers as a whole providing
cross-border long-haul trucking serv-
ices; or

(2) United States suppliers, opera-
tors, or drivers providing cross-border
long-haul trucking services in a spe-
cific sub-market of the whole United
States market.

(q) USMCA means United States-
Mexico-Canada Agreement.

Subpart B—Investigations Relating
to Material Harm or Threat of
Material Harm

§208.3 Applicability of subpart.

The provisions of this subpart B
apply to investigations under section
322(a) of the Act relating to material
harm or threat of material harm. For
other applicable rules, see subpart A
and subpart D of this part.

§208.4 Who may file a petition, re-
quest, or resolution.

An investigation under this subpart
may be commenced on the basis of a
petition properly filed by an interested
party described in §208.2(i) of this part
which is representative of a United
States long-haul trucking services in-
dustry; at the request of the President
or the Trade Representative; or upon
the resolution of the Committee on
Ways and Means of the House of Rep-
resentatives or the Committee on Fi-
nance of the Senate.

§208.5 Contents of petition.

(a) Nature of the claim. Each petition
filed under this subpart shall state
whether the petition:

(1) Claims that a request by a person
of Mexico to receive a grant of author-
ity that is pending as of the date of the
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filing of the petition threatens to cause
material harm to a United States long-
haul trucking services industry; or

(2) Claims that a person of Mexico
who has received a grant of authority
on or after the date of entry into force
of the USMCA and retains such grant
of authority is causing or threatens to
cause material harm to a United States
long-haul trucking services industry;
or

(3) Claims that, with respect to a per-
son of Mexico who received a grant of
authority before the date of entry into
force of the USMCA and retains such
grant of authority, there has been a
change in circumstances such that
such person of Mexico is causing or
threatens to cause material harm to a
United States long-haul trucking serv-
ices industry.

(b) Identity of the petitioner and basis
for the claim that it is representative of a
United States long-haul trucking services
industry. (1) Each petition shall state
the basis for the petitioner’s status as
an interested party pursuant to the
definition described in §208.2(i).

(2) If the petition is filed on behalf of
providers of such services in a specific
sub-market, the petition shall include
a description of the claimed sub-mar-
ket. Specifically:

(i) If the petition claims the sub-mar-
ket is a specific geographic area in the
United States for such services, it shall
define such market and provide a jus-
tification for such delineation;

(ii) If the petition claims a sub-mar-
ket on criteria other than geographic
terms, it shall define the applicable
criteria and provide justification for
such delineation.

(3) Each petition shall include the
names, physical addresses, email ad-
dresses, and telephone numbers of the
firms represented in the petition and/or
the entities employing or previously
employing the suppliers, operators,
and/or drivers represented in the peti-
tion and the locations of their estab-
lishments;

(4) BEach petition shall also indicate,
or estimate (and provide the basis
therefor), the percentage of the United
States long-haul trucking services in-
dustry as a whole, or of the claimed
sub-market of the United States mar-
ket, accounted for by the petitioning
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suppliers, operators, and/or drivers and
the basis for claiming that such sup-
pliers, operators, and/or drivers are
representative of an industry; and

(5) Each petition shall include the
names, physical addresses, email ad-
dresses, and telephone numbers of all
other domestic entities, including
firms, trade or business associations,
and/or certified or recognized unions,
or representative group of suppliers,
operators, or drivers known to the peti-
tioner who are part of the United
States long-haul trucking services in-
dustry or the specific sub-market in
the United States market to which the
petition pertains.

(c) Identification of Grant or Grants of
authority. BEach petition shall identify
the grant or grants of authority, or
those that are pending, upon which the
petition is based. In addition, each pe-
tition shall indicate whether it is based
on:

(1) A request for a grant of authority
by a person of Mexico that is pending
as of the date of filing of the petition
(pursuant to section 332(a)(1) of the
Act); or

(2) A grant of authority that was
granted to, and retained by, a person of
Mexico after the date of entry into
force of the USMCA (pursuant to sec-
tion 332(a)(2) of the Act); or

(3) A grant of authority that was re-
ceived before the date of entry into
force of the USMCA and that the hold-
er retains (pursuant to section 332(a)(3)
of the Act); and

(d) Identification of a Change in Cir-
cumstances. Each petition that identi-
fies a grant of authority pursuant to
§208.5(c)(iii) shall also identify the
claimed change in circumstances, and
provide supporting information with
respect to this claimed change in cir-
cumstances, including:

(1) Where relevant, information re-
lating to any increase in services sup-
plied by a grantee of such grant of au-
thority; or information relating to any
other claimed change in cir-
cumstances; and

(2) An explanation of how the change
in circumstances is believed to cause
or threaten to cause material harm to
the long-haul trucking services indus-
try as a whole or in a claimed specific

§208.5

sub-market thereof, supported by perti-
nent data and available information.

(e) Additional required information and
data. BEach petition shall include the
following information, to the extent
that such information is available from
governmental or other sources, or best
estimates and the basis therefor if such
information is not available:

(1) Quantitative data and other infor-
mation for the United States long-haul
trucking industry as a whole, or for the
claimed specific sub-market, for the
most recent three (3) full calendar
years, and part-year for the current
calendar year if available, showing:

(i) Volume and tonnage of merchan-
dise transported by the industry as a
whole or within the claimed specific
sub-market;

(ii) Employment, wages, hours of
service, and working conditions relat-
ing to the industry as a whole or
claimed specific sub-market;

(iii) With respect to cargo origi-
nating in Mexico, the principal ports of
entry along the United States-Mexico
border of such shipments, and the prin-
cipal destination(s) within the United
States for such shipments;

(iv) With respect to cargo originating
in the United States, the principal
place(s) where such cargo is loaded, and
principal destination(s) in Mexico or
the border commercial zone, as defined
in §208.2(b);

(v) With respect to claims of material
harm or the threat of material harm to
the industry as a whole or within the
claimed specific sub-market, data re-
garding whether there has been or is a
threat of a significant loss in the share
of the United States market as a
whole, or in the claimed specific sub-
market, to persons of Mexico, as de-
fined in §208.2(1); and

(vi) Any other relevant information,
including freight rates and any evi-
dence of cross-border long-haul truck-
ing services lost to persons of Mexico
in the market as a whole or claimed
specific sub-market.

(f) Cause of injury. Each petition shall
include an enumeration and descrip-
tion of the causes believed to be result-
ing in the material harm, or threat
thereof, and a statement regarding the
extent to which one or more grants of
authority are believed to be such a
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cause of material harm or the threat
thereof to the United States industry
as a whole or in a sub-market thereof,
supported by pertinent data and infor-
mation;

(g) Relief sought and purpose thereof. A
statement describing the relief sought.

[85 FR 41357, July 10, 2020, as amended at 86
FR 18185, Apr. 8, 2021]

§208.6 Time for determinations, re-
porting.

(a) Determinations. (1) The Commis-
sion will make its determination with
respect to the petition, request, or res-
olution no later than 120 days after the
date on which an investigation is initi-
ated under section 322(a) of the Act, ex-
cept that:

(2) If the Commission determines, be-
fore the 100th day after an investiga-
tion is initiated under section 322(a) of
the Act, that the investigation is ex-
traordinarily complicated, the Com-
mission will make its determination
within 150 days after the date on which
an investigation is initiated.

(b) Reporting. The Commission will
submit its report to the President not
later than the date that is 60 days after
the date on which the determination is
made under section 322(a) of the Act.

§208.7 Report to the President.

In its report to the President, the
Commission will include the following:

(a) The determination made and an
explanation of the basis for the deter-
mination;

(b) If the determination is affirma-
tive or if the Commission is equally di-
vided in its determination, the rec-
ommendation of members of the Com-
mission who agreed to the affirmative
determination for the action that is
necessary to address the material harm
or threat of material harm found, and
an explanation of the basis for the rec-
ommendation.

(c) Any dissenting or separate views
by members of the Commission regard-
ing the determination.

§208.8 Public report.

Upon submitting a report to the
President of the results of an investiga-
tion to which this part relates, the
Commission will promptly make such
report public (with the exception of in-
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formation that the Commission deter-
mines to be confidential business infor-
mation) and publish a summary of the
report in the FEDERAL REGISTER.

Subpart C—Investigations Relating
to Extension of Relief

§208.9 Applicability of subpart.

The provisions of this subpart C
apply to investigations under section
324(d)(2) of the Act relating to an ex-
tension for relief. For other applicable
rules, see subpart A and subpart D of
this part.

§208.10 Who may file a petition or re-
quest.

An investigation under this subpart
may be commenced upon the request of
the President or upon receipt of a peti-
tion, properly filed, by an interested
party described in §208.2(i) of this part,
which is representative of a United
States long-haul trucking services in-
dustry, as defined by the Commission
in its determination under section 322
of the Act.

§208.11 Time for filing.

A request or petition may be filed
with the Commission not earlier than
the date that is 270 days, and not later
than 240 days, before the date on which
any action taken under section 324 of
the Act of is to terminate.

§208.12 Contents of petition.

The petition shall include informa-
tion in support of the claim that action
under section 324 of the Act continues
to be necessary to remedy or prevent
material harm to the industry, as de-
fined by the Commission in its deter-
mination under section 322 of the Act,
including information relating to
changes since the action was taken
with respect to:

(a) The volume and tonnage of mer-
chandise transported by the industry;

(b) Employment, wages, hours of
service, and working conditions relat-
ing to the industry;

(c) With respect to cargo originating
in Mexico, the principal ports of entry
along the United States-Mexico border
of such shipments, and the principal
destinations within the United States
for such shipments;

134



United States Int’l. Trade Commission

(d) With respect to cargo originating
in United States, the principal place(s)
where such cargo is loaded, and prin-
cipal destination(s) in Mexico or inside
a border commercial zone as defined in
§208.2(b);

(e) The share of the United States
market as a whole, or the share of the
specific sub-market, held by persons of
Mexico; and

(f) Any other relevant information in
support of the claim that action con-
tinues to be necessary.

§208.13 Report to the President.

The Commission will submit a report
on its investigation and determination
to the President no later than 60 days
before relief provided under section
324(a) of the Act is to terminate, or
such other date as determined by the
President.

Subpart D—General Notice and
Filing Provisions

§208.14 Applicability of subpart.

The provisions of this subpart D
apply to investigations under sections
322(a) and 324(d)(2) of the Act.

§208.15 Identification and filing of pe-
titions; filing of requests and reso-
lutions.

(a) Each petition filed by an entity
representative of a United States long-
haul trucking services industry must
state clearly on the first page thereof
whether the petition is filed under sec-
tion 322 or section 324(d)(2) of the Act
as applicable. Unless otherwise di-
rected or authorized by the Secretary,
a public and confidential version of a
petition must be filed electronically on
the Commission’s Electronic Document
Information System (‘‘EDIS’’). One
copy of each of the public and confiden-
tial versions of any exhibits, appen-
dices, and attachments to the docu-
ment may be filed on EDIS or in other
electronic format approved by the Sec-
retary.

(b) Each request or resolution may be
submitted in paper form or filed on
EDIS.

§208.19

§208.16 Initiation and notice of inves-
tigation.

(a) In general. Except as provided in
paragraph (b) of this section, after ac-
ceptance of a properly filed petition
under this part 208, the Commission
will promptly initiate an appropriate
investigation and will publish notice
thereof in the FEDERAL REGISTER.

(b) Ezxception. Except for good cause
determined by the Commission to
exist, no new investigation will be
made under section 322 of the Act with
respect to the same subject matter as a
previous investigation under section
322 of the Act unless one (1) year has
elapsed since the Commission made its
report to the President of the results of
such previous investigation.

§208.17 Publication of notice; and
availability for public inspection.

(a) Contents of notice. The notice will
indicate whether the initiation is based
on a petition, request, or resolution, as
appropriate; and will identify the grant
or grants of authority, or the request
for a grant or grants of authority, that
are the subject of the investigation;
the nature and timing of the deter-
mination to be made; the time and
place of any public hearing, dates of
deadlines for filing briefs, statements,
and other documents; any limits on
page lengths for briefs, statements, or
other documents to be filed; and the
name, address, and telephone number
of the Commission office that may be
contacted for more information.

(b) Awailability for public inspection.
The Commission will promptly make
the public version of each petition
available for public inspection through
EDIS.

§208.18 Notification of other agencies.

For each investigation subject to the
provisions of this part 208, the Commis-
sion will transmit copies of the peti-
tion, request, or resolution to the
Trade Representative and the Sec-
retary of Transportation, along with a
copy of the notice of investigation.

§208.19 Public hearing.

(a) Public hearing. The Commission
will provide notice of, and hold, a pub-
lic hearing in connection with each in-
vestigation initiated under section
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322(a) or section 324(d)(2) of the Act and
under this part after reasonable notice
thereof has been published in the FED-
ERAL REGISTER.

(b) Opportunity to appear. The Com-
mission will afford all interested par-
ties, as defined in section 321(8) of the
Act and §208.2(i) of this part, an oppor-
tunity to be present, to present evi-
dence, to respond to presentations of
other parties, and otherwise to be
heard.

§208.20 Service, filing,
cation of documents.

and certifi-

(a) Certification. Any person submit-
ting factual information on behalf of
any interested party for the consider-
ation of the Commission in the course
of an investigation to which this part
pertains, and any person submitting a
response to a Commission question-
naire issued in connection with an in-
vestigation to which this part pertains,
must certify that such information is
accurate and complete to the best of
the submitter’s knowledge.

(b) Service. Any party submitting a
document for the consideration of the
Commission in the course of an inves-
tigation to which this part pertains
shall, in addition to complying with
§201.8 of this chapter, serve a copy of
the public version of such document on
all other parties to the investigation in
the manner prescribed in §201.16 of this
chapter, and, when appropriate, serve a
copy of the confidential version of such
document in the manner provided for
in §208.22(f). The Secretary shall
promptly notify a petitioner when, be-
fore the establishment of a service list
under §208.22(a)(4), an application
under §208.22(a) is approved. A copy of
the petition including all confidential
business information shall then be
served by petitioner on those approved
applicants in accordance with this sec-
tion within two (2) calendar days of the
time notification is made by the Sec-
retary. If a document is filed before the
Secretary’s issuance of the service list
provided for in §201.11 of this chapter
or the administrative protective order
list provided for in §208.22, the docu-
ment need not be accompanied by a
certificate of service, but the document
shall be served on all appropriate par-
ties within two (2) days of the issuance
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of the service list or the administrative
protective order list and a certificate
of service shall then be filed. Notwith-
standing §201.16 of this chapter, peti-
tions, briefs, and testimony filed by
parties shall be served by hand, by
overnight mail, or by electronic means.
Failure to comply with the require-
ments of this rule may result in re-
moval from status as a party to the in-
vestigation. The Commission will
make available through EDIS each
public document placed in the docket
file.

(c) Filing generally. Documents to be
filed with the Commission must com-
ply with applicable rules, including
Part 201 of this chapter, as may be fur-
ther explained in the Commission’s
Handbook on Filing Procedures. Fail-
ure to comply with these requirements
may result in the rejection of the docu-
ment as improperly filed.

(d) Filing of confidential business infor-
mation. If the Commission establishes a
deadline for the filing of a document,
and the submitter includes confidential
business information in the document,
the submitter is to file and, if the sub-
mitter is a party, serve the confiden-
tial version of the document on or be-
fore the deadline and may file and
serve the nonconfidential version of
the document no later than one busi-
ness day after filing the document. The
confidential version shall enclose all
confidential business information in
brackets and have the following warn-
ing marked on every page: ‘‘Bracketing
of CBI not final for one business day
after date of filing.”” The bracketing
becomes final one business day after
the date of filing of the document, i.e.,
at the same time as the nonconfiden-
tial version of the document is due to
be filed. Until the bracketing becomes
final, recipients of the document may
not divulge any part of the contents of
the document to anyone not subject to
the administrative protective order
issued in the investigation. If the sub-
mitter discovers that it has failed to
bracket correctly, the submitter may
file a corrected version or portion of
the confidential document at the same
time that it files the nonconfidential
version. No changes to the document,
other than bracketing and deletion of
confidential business information, are
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permitted after the deadline. Failure
to comply with this paragraph may re-
sult in the striking of all or a portion
of a submitter’s document.

§208.21 Confidential business informa-
tion; furnishing of nonconfidential
summaries thereof.

(a) Nonrelease of information. Except
as provided for in §208.22, in the case of
an investigation under this part, the
Commission will not release informa-
tion that the Commission considers to
be confidential business information
within the meaning of §201.6 of this
chapter, including such information
obtained under section 322(e)(2) of the
Act, unless the party submitting the
confidential business information had
notice, at the time of submission, that
such information would be released by
the Commission, or such party subse-
quently consents to the release of the
information. When appropriate, the
Commission will include confidential
business information in reports trans-
mitted to the President, the Trade
Representative, and the Secretary of
Transportation; such reports will be
marked as containing confidential
business information, and a noncon-
fidential version of such report will be
made available to the public.

(b) Nonconfidential summaries. Except
as the Commission may otherwise pro-
vide, a party submitting confidential
business information shall also submit
to the Commission, at the time that it
submits such information, a noncon-
fidential summary of the information.
If a party indicates that the confiden-
tial business information cannot be
summarized, it shall state in writing
the reasons why a summary cannot be
provided. If the Commission finds that
a request for confidentiality is not war-
ranted, and if the party concerned is ei-
ther unwilling to make the informa-
tion public or to authorize its disclo-
sure in generalized or summarized
form, the Commission may disregard
the submission.

§208.22 Limited disclosure of certain

confidential business information
under administrative protective
order.

(a)(1) Disclosure. Upon receipt of a
timely application filed by an author-
ized applicant, as defined in paragraph

§208.22

(a)(3) of this section, which describes in
general terms the information re-
quested, and sets forth the reasons for
the request (e.g., all confidential busi-
ness information properly disclosed
pursuant to this section for the pur-
pose of representing an interested
party in investigations pending before
the Commission), the Secretary shall
make available all confidential busi-
ness information contained in Commis-
sion memoranda and reports and in
written submissions filed with the
Commission at any time during the in-
vestigation (except privileged informa-
tion, classified information, and spe-
cific information of a type that there is
a clear and compelling need to with-
hold from disclosure, e.g., trade se-
crets) to the authorized applicant
under an administrative protective
order described in paragraph (b) of this
section. The term ‘‘confidential busi-
ness information’’ is defined in §201.6 of
this chapter, and it includes informa-
tion obtained under section 322(e)(2) of
the Act.

(2) Application. An application under
paragraph (a)(1) of this section must be
made by an authorized applicant on a
form adopted by the Secretary or a
photocopy thereof. A signed applica-
tion shall be filed electronically. An
application on behalf of an authorized
applicant must be made no later than
the time that entries of appearance are
due pursuant to §201.11 of this chapter.
In the event that two or more author-
ized applicants represent one inter-
ested party who is a party to the inves-
tigation, the authorized applicants
must select one of their number to be
lead authorized applicant. The lead au-
thorized applicant’s application must
be filed no later than the time that en-
tries of appearance are due. Provided
that the application is accepted, the
lead authorized applicant shall be
served with confidential business infor-
mation pursuant to paragraph (f) of
this section. The other authorized ap-
plicants representing the same party
may file their applications after the
deadline for entries of appearance, but
at least five days before the deadline
for filing post-hearing briefs in the in-
vestigation, and they shall not be
served with confidential business infor-
mation.
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(3) Authoriced applicant. (i) Only an
authorized applicant may file an appli-
cation under this subsection. An au-
thorized applicant is:

(A) An attorney for an interested
party that is a party to the investiga-
tion;

(B) A consultant or expert under the
direction and control of a person under
paragraph (a)(3)(i)(A) of this section;

(C) A consultant or expert who ap-
pears regularly before the Commission
and who represents an interested party
that is a party to the investigation; or

(D) An authorized representative of
an interested party that is a party to
the investigation, if such interested
party is not represented by counsel.

(ii) In addition, an authorized appli-
cant must not be involved in competi-
tive decision-making for an interested
party that is a party to the investiga-
tion. Involvement in ‘‘competitive de-
cision-making’’ includes past, present,
or likely future activities, associa-
tions, and relationships with an inter-
ested party that is a party to the inves-
tigation, which involves the prospec-
tive authorized applicant’s advice or
participation in any of such party’s de-
cisions made in light of similar or cor-
responding information about a com-
petitor (e.g., pricing, product design,
etc.).

(4) Forms and determinations. (i) The
Secretary may adopt, from time to
time, forms for submitting requests for
disclosure pursuant to an administra-
tive protective order incorporating the
terms of this rule. The Secretary shall
determine whether the requirements
for release of information under this
rule have been satisfied. This deter-
mination shall be made concerning spe-
cific confidential business information
as expeditiously as possible, but in no
event later than fourteen (14) days
from the filing of the information, ex-
cept if the submitter of the informa-
tion objects to its release or the infor-
mation is unusually voluminous or
complex, in which case the determina-
tion shall be made within thirty (30)
days from the filing of the information.
The Secretary shall establish a list of
parties whose applications have been
granted. The Secretary’s determina-
tion shall be final.
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(ii) Should the Secretary determine
pursuant to this section that materials
sought by a person to be protected
from public disclosure do not con-
stitute confidential business informa-
tion or were not required to be served
under paragraph (f) of this section,
then the Secretary shall, upon request,
issue an order on behalf of the Commis-
sion requiring the return of all copies
of such materials served in accordance
with paragraph (f) of this section.

(iii) The Secretary shall release con-
fidential business information only to
an authorized applicant whose applica-
tion has been accepted and who pre-
sents the application along with ade-
quate personal identification; or a per-
son described in paragraph (b)(1)(iv) of
this section who presents a copy of the
statement referred to in that para-
graph, along with adequate personal
identification.

(b) Administrative protective order. The
administrative protective order under
which information is made available to
the authorized applicant shall require
the applicant to submit to the Sec-
retary a personal sworn statement
that, in addition to such other condi-
tions as the Secretary may require, the
applicant shall:

(1) Not divulge any of the confiden-
tial business information obtained
under the administrative protective
order and not otherwise available to
the applicant, to any person other than

(i) Personnel of the Commission con-
cerned with the investigation,

(ii) The person or agency from whom
the confidential business information
was obtained,

(iii) A person whose application for
access to confidential business infor-
mation under the administrative pro-
tective order has been granted by the
Secretary, and

(iv) Other persons, such as paralegals
and clerical staff, who are employed or
supervised by an authorized applicant;
who have a need thereof in connection
with the investigation; who are not in-
volved in competitive decision-making
on behalf of an interested party that is
a party to the investigation; and who
have signed a statement in a form ap-
proved by the Secretary that they
agree to be bound by the administra-
tive protective order (the authorized
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applicant shall be responsible for re-
tention and accuracy of such forms and
shall be deemed responsible for such
persons’ compliance with the adminis-
trative protective order);

(2) Use such confidential business in-
formation solely for the purposes of
representing an interested party in the
Commission investigation then in
progress;

(3) Not consult with any person not
described in paragraph (b)(1) of this
section concerning such confidential
business information without first hav-
ing received the written consent of the
Secretary and the party or the attor-
ney of the party from whom such con-
fidential business information was ob-
tained;

(4) Whenever materials (e.g., docu-
ments, computer disks, etc.) con-
taining such confidential business in-
formation are not being used, store
such material in a locked file cabinet,
vault, safe, or other suitable container;

(5) Serve all materials containing
confidential business information as
directed by the Secretary and pursuant
to paragraph (f) of this section;

(6) Transmit all materials containing
confidential business information with
a cover sheet identifying the materials
as containing confidential business in-
formation;

(7) Comply with the provisions of this
section;

(8) Make true and accurate represen-
tations in the authorized applicant’s
application and promptly notify the
Secretary of any changes that occur
after the submission of the application
and that affect the representations
made in the application (e.g., change in
personnel assigned to the investiga-
tion);

(9) Report promptly and confirm in
writing to the Secretary any breach of
the administrative protective order;
and

(10) Acknowledge that breach of the
administrative protective order may
subject the authorized applicant to
such sanctions or other actions as the
Commission deems appropriate.

(c) Final disposition of material released
under administrative protective order. At
such date as the Secretary may deter-
mine appropriate for particular data,
each authorized applicant shall destroy
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all physical and electronic copies of
materials released to authorized appli-
cants pursuant to this section and all
other materials containing confiden-
tial business information, such as
charts or notes based on any such in-
formation received under administra-
tive protective order, and file with the
Secretary a certificate attesting to the
applicant’s personal, good faith belief
that all copies of such material have
been returned or destroyed and no cop-
ies of such material have been made
available to any person to whom dis-
closure was not specifically authorized.

(d) Commission responses to a breach of
administrative protective order. A breach
of an administrative protective order
may subject an offender to:

(1) Disbarment from practice in any
capacity before the Commission along
with such person’s partners, associates,
employer, and employees, for up to
seven years following publication of a
determination that the order has been
breached;

(2) Referral to the United States At-
torney;

(3) In the case of an attorney, ac-
countant, or other professional, refer-
ral to the ethics panel of the appro-
priate professional association;

(4) Such other administrative sanc-
tions as the Commission determines to
be appropriate, including public release
of or striking from the record any in-
formation or briefs submitted by, or on
behalf of, the offender or the party rep-
resented by the offender, denial of fur-
ther access to confidential business in-
formation in the current or any future
investigations before the Commission,
and issuance of a public or private let-
ter of reprimand; and

(5) Such other actions, including but
not limited to, a warning letter, as the
Commission determines to be appro-
priate.

(e) Breach investigation procedure. (1)
The Commission shall determine
whether any person has violated an ad-
ministrative protective order, and may
impose sanctions or other actions in
accordance with paragraph (d) of this
section. At any time within sixty (60)
days of the later of;

(i) The date on which the alleged vio-
lation occurred or, as determined by
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the Commission, could have been dis-
covered through the exercise of reason-
able and ordinary care; or

(ii) Upon the completion of an inves-
tigation conducted under this subpart,
the Commission may commence an in-
vestigation of any breach of an admin-
istrative protective order alleged to
have occurred at any time during the
pendency of the investigation. When-
ever the Commission has reason to be-
lieve that a person may have breached
an administrative protective order
issued pursuant to this section, the
Secretary shall issue a letter informing
such person that the Commission has
reason to believe that a breach has oc-
curred and that the person has a rea-
sonable opportunity to present views
on whether a breach has occurred. If
the Commission subsequently deter-
mines that a breach has occurred and
that further investigation is war-
ranted, then the Secretary shall issue a
letter informing such person of that de-
termination and that the person has a
reasonable opportunity to present
views on whether mitigating cir-
cumstances exist and on the appro-
priate sanction to be imposed, but no
longer on whether a breach has oc-
curred. Once such person has been af-
forded a reasonable opportunity to
present views, the Commission shall
determine what sanction, if any, to im-
pose.

(2) Where the sanction imposed is a
private letter of reprimand, the Sec-
retary shall expunge the sanction from
the recipient’s record two (2) years
from the date of issuance of the sanc-
tion, provided that

(i) The recipient has not received an-
other unexpunged sanction pursuant to
this section at any time prior to the
end of the two-year period, and

(ii) The recipient is not the subject of
an investigation for possible breach of
administrative protective order under
this section at the end of the two-year
period. Upon the completion of such a
pending breach investigation without
the issuance of a sanction, the original
sanction shall be expunged. The Sec-
retary shall notify a sanction recipient
in the event that the sanction is ex-
punged.

(f) Service. (1) Any party filing writ-
ten submissions that include confiden-
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tial business information to the Com-
mission during an investigation shall
at the same time serve complete copies
of such submissions upon all author-
ized applicants specified on the list es-
tablished by the Secretary pursuant to
paragraph (a)(4) of this section, and,
except as provided in §208.20(c), a non-
confidential version on all other par-
ties. All such submissions must be ac-
companied by a certificate attesting
that complete copies of the submission
have been properly served. In the event
that a submission is filed before the
Secretary’s list is established, the doc-
ument need not be accompanied by a
certificate of service, but the submis-
sion shall be served within two (2) days
of the establishment of the list and a
certificate of service shall then be
filed.

(2) A party may seek an exemption
from the service requirement of para-
graph (f)(1) of this section for par-
ticular confidential business informa-
tion by filing a request for exemption
from disclosure in accordance with
paragraph (g) of this section. The Sec-
retary shall promptly respond to the
request. If a request is granted, the
Secretary shall accept the information.
The party shall file three versions of
the submission containing the informa-
tion in accordance with paragraph (g)
of this section, and serve the submis-
sion in accordance with the require-
ments of §208.20(b) and paragraph (f)(1)
of this section, with the specific infor-
mation as to which exemption from
disclosure under administrative protec-
tive order has been granted redacted
from the copies served. If a request is
denied, the copy of the information
lodged with the Secretary shall
promptly be returned to the requester.

(3) The Secretary shall not accept for
filing into the record of an investiga-
tion submissions filed without a proper
certificate of service. Failure to com-
ply with paragraph (f) of this section
may result in denial of party status
and such sanctions as the Commission
deems appropriate. Confidential busi-
ness information in submissions must
be clearly marked as such when sub-
mitted by enclosing such information
within brackets, and it must be seg-
regated from other material being sub-
mitted.
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(g) Exemption from disclosure. (1) In
general. Any person may request ex-
emption from the disclosure of con-
fidential business information under
administrative protective order,
whether the person desires to include
such information in a petition filed
under this part, or any other submis-
sion to the Commission during the
course of an investigation under this
part. Such a request shall be granted
only if the Secretary finds that such
information is non-disclosable con-
fidential business information. As de-
fined in §201.6(a)(2) of this chapter,
non-disclosable confidential business
information is privileged information,
classified information, or specific in-
formation (e.g., trade secrets) of a type
for which there is a clear and compel-
ling need to withhold from disclosure.

(2) Request for exemption. A request
for exemption from disclosure must be
filed with the Secretary in writing
with the reasons therefor. At the same
time as the request is filed, one copy of
the confidential business information
in question must be lodged with the
Secretary solely for the purpose of ob-
taining a determination as to the re-
quest. The confidential business infor-
mation for which exemption from dis-
closure is sought shall remain the
property of the requester, and it shall
not become or be incorporated into any
agency record until such time as the
request is granted. A request should,
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when possible, be filed two business
days prior to the deadline, if any, for
filing the document in which the infor-
mation for which exemption from dis-
closure is sought is proposed to be in-
cluded. The Secretary shall promptly
notify the requester as to whether the
request has been approved or denied.

(3) Procedure if request is approved. If
the request is approved, the person
shall file three versions of the submis-
sion containing the non-disclosable
confidential business information in
question. One version shall contain all
confidential business information,
bracketed in accordance with §201.6 of
this chapter and §208.20(c), with the
specific information as to which ex-
emption from disclosure was granted
enclosed in triple brackets. This
version shall have the following warn-
ing marked on every page: ‘“‘CBI ex-
empted from disclosure under APO en-
closed in triple brackets.”” The other
two versions shall conform to and be
filed in accordance with the require-
ments of §201.6 of this chapter and
§208.20(c), except that the specific in-
formation as to which exemption from
disclosure was granted shall be re-
dacted from those versions of the sub-
mission.

(4) Procedure if request is denied. If the
request is denied, the copy of the infor-
mation lodged with the Secretary shall
promptly be returned to the requester.
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