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AUTHORITY: 19 U.S.C. 1335; 19 U.S.C. 2482;
the Administrative Procedure Act (5 U.S.C.
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SOURCE: 27 FR 12118, Dec. 7, 1962, unless
otherwise noted.

§201.0 Seal.

(a) Pursuant to section 331(g) of the
Tariff Act of 1930, as amended (19
U.S.C. 1331(g)), the United States Inter-
national Trade Commission has adopt-
ed an official seal, the depiction of
which follows:

(b) Custody and certification obliga-
tions. The Secretary shall have cus-
tody of the seal of the United States
International Trade Commission and
he, or the Acting Secretary, may exe-
cute under seal any certification re-
quired to authenticate any books,
records, papers, or other documents as
true copies of official records of the
United States International Trade
Commission.

(Sec. 331(g), Tariff Act of 1930, as amended (19
U.S.C. 1331(g2)))

[40 FR 53384, Nov. 18, 1975; 40 FR 55838, Dec.
2, 1975]
§201.1 Applicability of part.

This part relates generally to func-
tions and activities of the Commission

17

§201.3

under various statutes and other legal
authority. Rules having special appli-
cation appear separately in parts 202
through 207, inclusive, and parts 210,
212 and 213, of this chapter. In case of
inconsistency between a rule of general
application and a rule of special appli-
cation, the latter is controlling.

[68 FR 32973, June 3, 2003]

Subpart A—Miscellaneous

§201.2 Definitions.

As used in this chapter—

(a) Commission means the TUnited
States International Trade Commis-
sion;

(b) Inspector General means the In-
spector General of the Commission;

(c) Tariff Act means the Tariff Act of
1930, 19 U.S.C. 1202-1677j, 1677Tm-n;

(d) Trade Expansion Act means the
Trade Expansion Act of 1962, 19 U.S.C.
1801-1991;

(e) Trade Act means the Trade Act of
1974, 19 U.S.C. 2101-2487;

(f) Trade Agreements Act means the
Trade Agreements Act of 1979, Public
Law 96-39, 93 Stat. 144;

(g) Rule means a section of the Com-
mission Rules of Practice and Proce-
dure (19 CFR chapter II);

(h) Secretary means the Secretary of
the Commission.

(i) Except for adjudicative investiga-
tions under subchapter C of this chap-
ter, party means any person who has
filed a complaint or petition on the
basis of which an investigation has
been instituted, or any person whose
entry of appearance has been accepted
pursuant to §201.11 (a) or (c). Mere par-
ticipation in an investigation without
an accepted entry of appearance does
not confer party status.

(j) Person means an individual, part-
nership, corporation, association, or
public or private organization.

[66 FR 11922, Mar. 21, 1991, as amended at 60
FR 37336, July 20, 1995; 68 FR 32973, June 3,
2003]

§201.3 Commission offices, mailing ad-
dress, and hours.

(a) Offices. The Commission’s offices
are located in the United States Inter-
national Trade Commission Building
on 500 E Street SW., Washington, DC.
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(b) Mailing address. All communica-
tions to the Commission should be ad-
dressed to the ‘‘Secretary, U.S. Inter-
national Trade Commission, 500 E
Street SW., Washington, DC 20436.”

(c) Hours. The business hours of the
Commission are from 8:45 a.m. to 5:15
p.m., eastern standard or daylight sav-
ings time, whichever is in effect in
Washington, DC. Any document filed
with the Secretary of the Commission
after 5:15 p.m. will be considered filed
the next business day. If filing on that
day would be untimely, the filing may
not be accepted unless a request is
made for acceptance of a late filing for
good cause shown pursuant to
201.14(b)(2).

[45 FR 80276, Dec. 4, 1980, as amended at 68
FR 32973, June 3, 2003]

§201.3a Missing children information.

(a) Pursuant to 39 U.S.C. 3220, pen-
alty mail sent by the Commission may
be used to assist in the location and re-
covery of missing children. This sec-
tion establishes procedures for such use
and is applicable on a Commission-wide
basis. The Commission’s Office of Fa-
cilities Management, telephone 202—
205-2741, shall be the point of contact
for matters related to the implementa-
tion of this section.

(b) Missing children information
shall be inserted in or affixed to such
mailings of Commission monthly cal-
endars, notices, press releases, and
other documents as the Commission
may direct. Such missing children in-
formation shall be obtained exclusively
from the National Center for Missing
and Exploited Children.

(c) The procedure established in para-
graph (b) of this section will result in
missing children information being in-
serted in an estimated 25 percent of the
Commission’s penalty mail and will
cost an estimated $1,500 for the first
year of implementation. The Chief Ad-
ministrative Officer shall make such
changes in the procedure as the Officer
deems appropriate to maximize the use
of missing children information in the
Commission’s mail.

[61 FR 25195, July 11, 1986, as amended at 68
FR 32974, June 3, 2003; 90 FR 232, Jan. 3, 2025]
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§201.4 Performance of functions.

(a) Conduct of business. A majority of
the members of the Commission con-
stitutes a quorum. The Commission
may meet and exercise its powers at
any place, and may, by one or more of
its members, or by such agents as it
may designate, prosecute any inquiry
necessary to its duties in any part of
the United States or in any foreign
country.

(b) Alteration or waiver of rules. Rules
in this chapter may be amended,
waived, suspended, or revoked by the
Commission only. A rule may be
waived or suspended only when in the
judgment of the Commission there is
good and sufficient reason therefor,
provided the rule is not a matter of
procedure required by law.

(c) Authority to make decisions. Au-
thority to interpret the Commission’s
rules and the laws applying to the
Commission, and to make findings, de-
terminations, or other decisions not re-
lating to matters of internal manage-
ment, is retained in the Commission
itself and is not delegated.

(d) Presentation of matter that may
come within the purview of other laws.
Whenever any party or person, includ-
ing the Commission staff, has reason to
believe that (1) a matter under inves-
tigation pursuant to section 337 of the
Tariff Act of 1930, or (2) a matter under
an investigation pursuant to section
202 of the Trade Act of 1974 (19 U.S.C.
2252), which is causing increased im-
ports may come within the purview of
another remedial provision of law not
the basis of such investigation, includ-
ing but not limited to the antidumping
provisions (19 U.S.C. 1673 et seq.) or the
countervailing duty provisions (19
U.S.C. 1671 et seq.) of the Tariff Act of
1930, then the party or person may file
a suggestion of notification with the
Commission that the appropriate agen-
cy be notified of such matter or cir-
cumstances, together with such infor-
mation as the party or person has
available. The Secretary shall prompt-
ly thereafter publish notice of the fil-
ing of such suggestion and information,
and make them available for inspec-
tion and copying to the extent per-
mitted by law. Any person may com-
ment on the suggestion within 10 days
after the publication of said notice.
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Thereafter, the Commission shall de-
termine whether notification is appro-
priate under the law and, if so, shall
notify the appropriate agency of such
matters or circumstances. The Com-
mission may at any time make such
notification in the absence of a sugges-
tion under this rule when the Commis-
sion has reason to believe, on the basis
of information before it, that notifica-
tion is appropriate under law.

[27 FR 12118, Dec. 7, 1962, as amended at 45
FR 80276, Dec. 4, 1980; 68 FR 32974, June 3,
2003]

§201.5 Attendance fees and mileage.

(a) Deponents and witnesses. Any per-
son compelled to appear in person to
depose or testify in response to a sub-
poena shall be paid the same fees and
mileage as are paid witnesses in the
courts of the United States: Provided,
that salaried employees of the United
States summoned to depose or testify
as to matters related to their public
employment, irrespective of at whose
instance they are summoned, shall be
paid in accordance with applicable
Government regulations.

(b) Responsibility. The fees and mile-
age referred to in this section shall be
paid by the party at whose instance de-
ponents or witnesses appear: Provided,
that when it is the Commission, one or
more Commissioners, or one of its em-
ployees at whose instance deponents or
witnesses appear, such fees and mileage
shall be paid by the Commission.

[41 FR 17710, Apr. 27, 1976]

§201.6 Confidential business informa-
tion.
(a) Definitions—(1) Confidential busi-
ness information is information which
concerns or relates to the trade se-

crets, processes, operations, style of
works, or apparatus, or to the produc-
tion, sales, shipments, purchases,

transfers, identification of customers,
inventories, or amount or source of any
income, profits, losses, or expenditures
of any person, firm, partnership, cor-
poration, or other organization, or
other information of commercial value,
the disclosure of which is likely to
have the effect of either impairing the
Commission’s ability to obtain such in-
formation as is necessary to perform
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its statutory functions, or causing sub-
stantial harm to the competitive posi-
tion of the person, firm, partnership,
corporation, or other organization
from which the information was ob-
tained, unless the Commission is re-
quired by law to disclose such informa-
tion. The term ‘‘confidential business
information” includes ‘‘proprietary in-
formation’ within the meaning of sec-
tion 777(b) of the Tariff Act of 1930 (19
U.S.C. 1677f(b)). Nonnumerical charac-
terizations of numerical confidential
business information (e.g., discussion
of trends) will be treated as confiden-
tial business information only at the
request of the submitter for good cause
shown.

(2) Nondisclosable confidential business
information is privileged information,
classified information, or specific in-
formation (e.g., trade secrets) of a type
for which there is a clear and compel-
ling need to withhold from disclosure.
Special rules for the handling of such
information are set out in §206.17 and
§207.7 of this chapter.

(b) Procedure for submitting business
information in confidence. (1) A request
for confidential treatment of business
information shall be addressed to the
Secretary, United States International
Trade Commission, 500 E Street SW.,
Washington, DC 20436, and shall indi-
cate clearly on the envelope that it is
a request for confidential treatment.

(2) In the absence of good cause
shown, any request relating to mate-
rial to be submitted during the course
of a hearing shall be submitted at least
three (3) working days prior to the
commencement of such hearing.

(3) With each submission of, or offer
to submit, business information which
a submitter desires to be treated as
confidential business information,
under paragraph (a) of this section, the
submitter shall provide the following,
which may be disclosed to the public:

(i) A written description of the na-
ture of the subject information;

(ii) A justification for the request for
its confidential treatment;

(iii) A certification in writing under
oath that substantially identical infor-
mation is not available to the public;

(iv) A copy of the document
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(A) Clearly marked on its cover as to
the pages on which confidential infor-
mation can be found;

(B) With information for which con-
fidential treatment is requested clearly
identified by means of brackets; and

(C) With information for which
nondisclosable confidential treatment
is requested clearly identified by
means of triple brackets (except when
submission of such document is with-
held in accord with paragraph (b)(4) of
this section); and

(v) A nonconfidential copy of the doc-
uments as required by §201.8(d).

(4) The submission of the documents
itemized in paragraph (b)(3) of this sec-
tion will provide the basis for rulings
on the confidentiality of submissions,
including rulings on the confidentiality
of submissions offered to the Commis-
sion which have not yet been placed
under the possession, control, or cus-
tody of the Commission. The submitter
has the option of providing the busi-
ness information for which confidential
treatment is sought at the time the
documents itemized in paragraph (b)(3)
of this section are provided or of with-
holding them until a ruling on their
confidentiality has been issued.

(c) Identification of business informa-
tion submitted in confidence. Business in-
formation which a submitter desires to
be treated as confidential shall be
clearly labeled ‘‘confidential business
information” when submitted, and
shall be segregated from other mate-
rial being submitted.

(d) Approval or denial of requests for
confidential treatment. Approval or de-
nial of requests shall be made only by
the Secretary or Acting Secretary. An
approval or a denial of a request for
confidential treatment shall be in writ-
ing. A denial shall specify the reason
therefor, and shall advise the sub-
mitter of the right to appeal to the
Commission.

(e) Appeals from denial of confidential
treatment. (1) For good cause shown, the
Commission may grant an appeal from
a denial by the Secretary of a request
for confidential treatment of a submis-
sion. Any appeal filed shall be ad-
dressed to the Chairman, United States
International Trade Commission, 500 E
Street SW., Washington, DC 20436, and
shall clearly indicate that it is a con-
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fidential submission appeal. An appeal
may be made within twenty (20) days of
a denial or whenever the approval or
denial has not been forthcoming within
ten (10) days (excepting Saturdays,
Sundays, and Federal legal holidays) of
the receipt of a confidential treatment
request, unless an extension notice in
writing with the reasons therefor has
been provided the person requesting
confidential treatment.

(2) An appeal will be decided within
twenty (20) days of its receipt (except-
ing Saturdays, Sundays, and Federal
legal holidays) unless an extension no-
tice in writing with the reasons there-
for, has been provided the person mak-
ing the appeal.

(3) The justification submitted to the
Commission in connection with an ap-
peal shall be limited to that presented
to the Secretary with the original or
amended request. When the Secretary
or Acting Secretary has denied a re-
quest on the ground that the submitter
failed to provide adequate justifica-
tion, any such additional justification
shall be submitted to the Secretary for
consideration as part of an amended re-
quest. For purposes of paragraph (e)(1)
of this section, the twenty (20) day pe-
riod for filing an appeal shall be tolled
on the filing of an amended request and
a new twenty (20) day period shall
begin once the Secretary or Acting
Secretary has denied the amended re-
quest, or the approval or denial has not
been forthcoming within ten (10) days
of the filing of the amended request. A
denial of a request by the Secretary on
the ground of inadequate justification
shall not obligate a requester to fur-
nish additional justification and shall
not preclude a requester from filing an
appeal with the Commission based on
the justification earlier submitted to
the Secretary.

(f) Appeals from approval of confiden-
tial treatment. (1) For good cause shown,
the Commission may grant an appeal
from an approval by the Secretary of a
request for confidential treatment of a
submission. Any appeal filed shall be
addressed to the Chairman, United
States International Trade Commis-
sion, 500 E Street, SW., Washington,
DC 20436, shall show that a copy there-
of has been served upon the submitter,
and shall clearly indicate that it is a
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confidential submission appeal. An ap-
peal may be made within twenty (20)
days of the approval by the Secretary
of a request for confidential treatment
or whenever the approval or denial has
not been forthcoming within ten (10)
days (excepting Saturdays, Sundays,
and Federal legal holidays) of the re-
ceipt of a confidential treatment re-
quest, unless an extension notice in
writing with the reasons therefor has
been provided the person requesting
confidential treatment.

(2) An appeal will be decided within
twenty (20) days of its receipt (except-
ing Saturdays, Sundays, and Federal
legal holidays) unless an extension no-
tice, in writing with the reasons there-
for, has been provided the person mak-
ing the appeal.

(g) Granting confidential status to busi-
ness information. Any business informa-
tion submitted in confidence and deter-
mined to be entitled to confidential
treatment shall be maintained in con-
fidence by the Commission and not dis-
closed except as required by law. In the
event that any business information
submitted to the Commission is not en-
titled to confidential treatment, the
submitter will be permitted to with-
draw the tender within five days of its
denial of confidential treatment unless
it is the subject of a request under the
Freedom of Information Act or of judi-
cial discovery proceedings. After such
five day period, the business informa-
tion deemed not entitled to confiden-
tial treatment, and not withdrawn, will
be treated as public information.

(h) Scope of provisions. The provisions
of §§201.6(b) and 201.6 (d) through (g)
shall not apply to adjudicative inves-
tigations under subchapter C, part 210,
of the Commission’s rules of practice
and procedure.

[41 FR 28951, July 14, 1976, as amended at 49
FR 32571, Aug. 15, 1984; 54 FR 13678, Apr. 5,
1989; 61 FR 37827, July 22, 1996; 68 FR 32974,
June 3, 2003]

Subpart B—Initiation and Conduct
of Investigations

§201.7 Investigative authority and ini-
tiation of investigations.

(a) Investigative authority. In order to

expedite the performance of its func-

tions, the Commission may engage in
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investigative activities preliminary to
and in aid of any authorized investiga-
tion, consolidate proceedings before it,
and determine the scope and manner of
its proceedings;

(b) Initiation of investigations. Inves-
tigations may be initiated by the Com-
mission on the Commission’s own mo-
tion, upon request of the President or
the United States Trade Representa-
tive, upon resolution of the Committee
on Ways and Means of the House of
Representatives or the Committee of
Finance of the Senate, upon resolution
of either branch of Congress, or upon
application, petition, complaint, or re-
quest of private parties, as required or
provided for in the pertinent statute,
Presidential proclamation, Executive
Order, or in this chapter.

[44 FR 76476, Dec. 26, 1979, as amended at 63
FR 29351, May 29, 1998]

§201.8 Filing of documents.

(a) Applicability;, where to file; date of
filing. This section applies to all Com-
mission proceedings except, notwith-
standing any other section of this
chapter, those conducted under 19
U.S.C. 1337, which are covered by re-
quirements set out in part 210 of this
chapter. Documents shall be filed with
the office of the Secretary through the
Commission’s Electronic Document In-
formation System (EDIS) website at
hittps://edis.usitc.gov. If a paper filing is
required or authorized under para-
graphs (d)(2) and (3) of this section,
documents shall be filed at the office of
the Secretary in Washington, DC. Such
documents, if properly filed within the
hours of operation specified in §201.3(c),
will be deemed to be filed on the date
on which they are actually received by
the Commission.

(b) Conformity with rules. Each docu-
ment filed with the Commission for the
purpose of initiating any investigation
shall be considered properly filed if it
conforms with the pertinent rules pre-
scribed in this chapter. Substantial
compliance with the pertinent rules
may be accepted by the Commission
provided good and sufficient reason is
stated in the document for inability to
comply fully with the pertinent rules.

(c) Specifications for documents. Each
document filed under this chapter shall
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be signed, double-spaced, clear and leg-
ible, except that a document of two
pages or less in length need not be dou-
ble-spaced. All submissions shall be in
letter-sized format (8.5 x 11 inches), ex-
cept copies of documents prepared for
another agency or a court (e.g., plead-
ings papers). The name of the person
signing the original shall be type-
written or otherwise reproduced on
each copy.

(d) Filing. (1) All documents filed
with the Commission shall be filed
electronically. All filings shall comply
with the procedures set forth in the
Commission’s Electronic Document In-
formation System website at https:/
edis.usitc.gov. See also https:/
www.usitc.gov/press__room/
edissupport.htm. Failure to comply with
the requirements of this chapter and
the Handbook on Filing Procedures
that apply to the filing of a document
may result in the rejection of the docu-
ment as improperly filed.

(2) Supplementary material and wit-
ness testimony provided for under
§201.13 or §207.15 or §207.24 of this chap-
ter shall also be filed in accordance
with the provisions of the applicable
section.

(3) The Secretary may provide for ex-
ceptions and modifications to the filing
requirements set out in this chapter. A
person seeking an exception should
consult the Handbook on Filing Proce-
dures.

(4) During any period in which the
Commission is closed, deadlines for fil-
ing documents electronically and by
other means are extended so that docu-
ments are due on the first business day
after the end of the closure.

(e) Identification of party filing docu-
ment. Bach document filed with the
Commission for the purpose of initi-
ating any investigation shall show on
the first page thereof the name, ad-
dress, and telephone number of the
party or parties by whom or on whose
behalf the document is filed and shall
be signed by the party filing the docu-
ment or by a duly authorized officer,
attorney, or corporate representative
of such party. Also, any attorney or
corporate representative filing the doc-
ument shall give a current address,
electronic mail address, and telephone
number. The signature of the person
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signing such a document constitutes a
certification that the person has read
the document, that to the best of that
person’s knowledge and belief the
statements contained therein are true,
and that the person signing the docu-
ment was duly authorized to sign it.

(f) Nonconfidential copies. In the event
that confidential treatment of a docu-
ment is requested under §201.6(b), a
nonconfidential version of the docu-
ment shall be filed, in which the con-
fidential business information shall
have been deleted and which shall have
been conspicuously marked ‘‘noncon-
fidential” or ‘“‘public inspection.” The
nonconfidential version shall be filed
electronically. In the event that con-
fidential treatment is not requested for
a document under §201.6(b), the docu-
ment shall be conspicuously marked
“No confidential version filed,” and the
document shall be filed in accordance
with paragraph (d) of this section. The
name of the person signing the original
shall be typewritten or otherwise re-
produced on each copy.

(g) Cover sheet. For documents that
are filed electronically, parties must
complete the cover sheet form for such
filing online at htips:/edis.usitc.gov at
the time of the electronic filing. When
making a paper filing, parties must
complete the cover sheet form on-line
at https://edis.usitc.gov and print out the
cover sheet for submission to the Office
of the Secretary with the paper filing.
The party submitting the cover sheet
is responsible for the accuracy of all in-
formation contained in the cover sheet,
including, but not limited to, the secu-
rity status and the investigation num-
ber, and must comply with applicable
limitations on disclosure of business
proprietary information or confidential
information under §201.6 and §§206.8,
206.17, 207.3, and 207.7 of this chapter.

[41 FR 17710, Apr. 27, 1976, as amended at 49
FR 32571, Aug. 15, 1984; 56 FR 11922, Mar. 21,
1991; 67 FR 68037, Nov. 8, 2002; 68 FR 32974,
June 3, 2003; 76 FR 61941, Oct. 6, 2011; 79 FR
35924, June 25, 2014; 90 FR 232, Jan. 3, 2025]

§201.9 Methods employed in obtaining
information.

In obtaining information necessary
to carry out its functions and duties,
the Commission may employ any
means authorized by law. In general,
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the Commission obtains pertinent in-
formation from its own files, from
other agencies of the Government,
through questionnaires and cor-
respondence, through field work by
members of the Commission’s staff,
and from testimony and other informa-
tion presented at the hearings.

[27 FR 12118, Dec. 7, 1962, as amended at 44
FR 76476, Dec. 26, 1979]

§201.10 Public notices.

As appropriate, notice of the receipt
of documents properly filed, of the in-
stitution of investigations, of public
hearings, and of other formal actions of
the Commission will be given by publi-
cation in the FEDERAL REGISTER. In ad-
dition to such publication, a copy of
each notice will be posted at the Office
of the Secretary to the Commission in
Washington, DC, and, as appropriate,
copies will be sent to press associa-
tions, trade and similar organizations
of producers and importers, and others
known to have an interest in the sub-
ject matter.

[63 FR 29347, May 29, 1998]

§201.11 Appearance in an investiga-
tion as a party.

(a) Who may appear as a party. Any
person may apply to appear in an in-
vestigation as a party, either in person
or by representative, by filing an entry
of appearance with the Secretary. Each
entry of appearance shall state briefly
the nature of the person’s reason for
participating in the investigation and
state the person’s intent to file briefs
with the Commission regarding the
subject matter of the investigation.
The Secretary shall promptly deter-
mine whether the person submitting
the entry of appearance has a proper
reason for participating in the inves-
tigation. In any investigation con-
ducted under part 207 of this chapter,
industrial users, and if the merchan-
dise under investigation is sold at the
retail level, representative consumer
organizations, will be deemed to have a
proper reason for participating in the
investigation. If it is found that a per-
son does not have a proper reason for
participating in the investigation, that
person shall be so notified by the Sec-
retary and shall not be entitled to ap-
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pear in the investigation as a party. A
person found to have a proper reason
for participating in the investigation
shall be permitted to appear in the in-
vestigation as a party, and acceptance
of such person’s entry of appearance
shall be signified by the Secretary’s in-
clusion of such person on the service
list established pursuant to paragraph
(d) of this section.

(b) Time for filing. (1) Except in the
case of investigations conducted under
part 207 of this chapter, each entry of
appearance shall be filed with the Sec-
retary not later than twenty-one (21)
days after publication of the Commis-
sion’s notice of investigation in the
FEDERAL REGISTER.

(2) In the case of investigations con-
ducted under subpart B of part 207 of
this chapter, each entry of appearance
shall be filed with the Secretary not
later than seven (7) days after publica-
tion of the Commission’s notice of in-
vestigation in the FEDERAL REGISTER.
A party that files a notice of appear-
ance during such time need not file an
additional notice of appearance during
the portion of the investigation con-
ducted under subpart C of part 207 of
this chapter.

(3) Notwithstanding paragraph (b)(2)
of this section, a party may file an
entry of appearance during the final
phase of an investigation conducted
under part 207 of this chapter no later
than twenty-one (21) days prior to the
hearing date listed in the FEDERAL
REGISTER notice published pursuant to
§207.24(b) of this chapter.

(4) In the case of reviews conducted
under subpart F of part 207 of this
chapter, each entry of appearance shall
be filed with the Secretary not later
than twenty-one (21) days after publi-
cation in the FEDERAL REGISTER of the
notice of institution described in
§207.60(d) of this chapter.

(5) Notwithstanding paragraph (b)(4)
of this section, a party may file an
entry of appearance in a review con-
ducted under subpart F of part 207 of
this chapter within the period specified
in the notice issued under §207.62(c) of
this chapter. This period shall be at
least 45 days.

(c) Late filing. Any entry of appear-
ance filed with the Secretary after the
filing date established in paragraph (b)
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of this section shall be referred to the
Chairman, or other person designated
to conduct the investigation, who shall
promptly determine whether to accept
such entry for good cause shown by the
person desiring to file the notice. The
Secretary shall promptly notify the
submitter of a decision to deny the
entry, or if the entry is accepted, in-
clude such person on the service list es-
tablished pursuant to paragraph (d) of
this section.

(d) Service list. Upon the expiration of
the time for filing notices of appear-
ance established in paragraph (b) of
this section, the Secretary shall pre-
pare a service list. The service list
shall contain the names and addresses
of all persons, or their representatives,
who are parties to the investigation
pursuant to §201.2(h) and paragraph (a)
of this section. Upon the acceptance of
a late entry of appearance pursuant to
paragraph (c) of this section, the Sec-
retary shall amend the service list to
include the name and address of the
person whose notice has been accepted
and shall promptly forward such notice
to all parties to the investigation.

[66 FR 11922, Mar. 21, 1991, as amended at 61
FR 37828, July 22, 1996; 63 FR 30607, June 5,
1998]
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Any party to a nonadjudicative in-
vestigation may request the Commis-
sion to take particular action with re-
spect to that investigation. Such re-
quests shall be filed by letter addressed
to the Secretary, shall be placed by the
Secretary in the record, and shall be
served on all other parties. The Com-
mission shall take such action or make
such response as it deems appropriate.

[90 FR 233, Jan. 3, 2025]

Requests.

§201.13 Conduct of nonadjudicative
hearings.

(a) In general. Public hearings are
held by the Commission when required
by law or, if not required by law, when
in the judgment of the Commission
there is good and sufficient reason
therefor. Public hearings will be held
at the time and place specified in no-
tices issued under §201.10. Public hear-
ings are ordinarily held in the Hearing
Room of the International Trade Com-
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mission Building, in Washington, DC,
but may be held elsewhere at the Com-
mission’s discretion.

(b) Presiding officials—(1) Who pre-
sides. Public hearings or conferences in
nonadjudicative investigations will be
conducted by the Commission or by
one or more Commissioners. When the
Commission deems it necessary, such
hearings will be conducted by one or
more designated employees. In all
cases the transcript of the testimony
at a hearing will be presented for the
consideration of the Commission.

(2) Powers and duties. The Commis-
sion, one or more of the Commis-
sioners, or one or more designated em-
ployees shall have all the powers to
conduct fair and impartial hearings, to
take necessary action to avoid delay in
the disposition of proceedings, includ-
ing the prescription of time allocated
to testimony, argument, and ques-
tioning, to regulate the course of hear-
ings and the conduct of the parties and
their counsel therein, and to maintain
order.

(c) Participation in a hearing—(1) Who
may participate. A party may partici-
pate in the hearing, either in person or
by representative. A nonparty who has
testimony or arguments that may aid
the Commission’s deliberations may
also participate, under such conditions
as may be established by the presiding
officials at the hearing.

(2) Notices of participation. Notices of
participation in a hearing shall be filed
with the Secretary at least three (3)
days in advance of the date set for the
hearing or two (2) days in advance of
the date set in the notice of investiga-
tion for a prehearing conference,
whichever shall first occur, except that
the presiding officials may waive this
requirement for good cause. Witnesses
on behalf of persons filing notices of
participation need not file separate no-
tices.

(d) Witness list. Each person who files
a notice of participation pursuant to
paragraph (c) of this section shall si-
multaneously file with the Secretary a
list of the witnesses that person in-
tends to call at the hearing.

(e) Order of the testimony. Unless oth-
erwise ordered by the presiding offi-
cials, witnesses will give testimony in
the order designated by the Secretary
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to the Commission. Each witness, after
being duly sworn, will be permitted to
proceed with his or her testimony
without interruption except by pre-
siding officials.

(f) Supplementary material. (1) A party
to the investigation may file with the
Secretary supplementary material for
acceptance into the record. The party
shall file any such material with the
Secretary no later than the day of the
hearing. Supplementary  materials
must be marked with the name of the
organization submitting it. As used
herein, the term supplementary material
refers to:

(i) Additional graphic material such
as charts and diagrams used to illu-
minate an argument or clarify a posi-
tion; and

(ii) Information not available to a
party at the time its prehearing brief
was filed.

(2) Supplementary material does not
include witness statements which are
addressed in §§207.15 and 207.24 of this
chapter.

(8) Questioning of witnesses. After
completing testimony, a witness may
be questioned by any member of the
Commission or by its staff. Any partic-
ipant may, with the permission of the
presiding officials, direct questions to
the witness, but only for the purpose of
assisting the Commission in obtaining
relevant and material facts with re-
spect to the subject matter of the in-
vestigation.

(h) Oral argument. When, in the opin-
ion of the presiding officials, time per-
mits and the nature of the proceedings
and the complexity or importance of
the questions of fact or law involved
warrant, the presiding officials may
allow oral argument after conclusion of
the testimony in a hearing. The pre-
siding officials will determine in each
instance the time to be allowed for ar-
gument and the allocation thereof.

(i) Briefs—(1) Parties. Briefs of the in-
formation produced at the hearing and
arguments thereon may be presented
to the Commission by parties to the in-
vestigation. Time to be allowed for
submission of briefs will be set after
conclusion of testimony and oral argu-
ment, if any.

(2) Nonparties. Any person who is not
a party to an investigation may submit
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a short statement for the record re-
garding the subject matter of an inves-
tigation.

(j) Verification of testimony. Oral or
written information submitted at hear-
ings will, upon order of the Commis-
sion, be subject to verification from
books, papers, and records of the per-
sons submitting the information and
from any other available sources.

(k) Hearing transcripts. A verbatim
transcript of all hearings will be taken.
The Commission does not distribute
transcripts of the records of such hear-
ings. Any person may inspect the tran-
script of a hearing at the Commission’s
office in Washington, DC, or purchase
it from the official reporter.

(1) To facilitate the conduct of hear-
ings, parties intending to use easels,
audio visual, and similar equipment in
the course of hearing presentations
should advise the Secretary of their in-
tent to use such equipment at least
three (3) working days before the hear-
ing.

(m) Closed sessions. (1) Upon a request
filed by a party to the investigation no
later than seven (7) days prior to the
date of the hearing (or three (3) days
prior to the date of a conference con-
ducted under §207.15 of this chapter)
that

(i) Identifies the subjects to be dis-
cussed;

(ii) Specifies the amount of time re-
quested; and

(iii) Justifies the need for a closed
session with respect to each subject to
be discussed, the Commission (or the
Director, as defined in §207.2(c) of this
chapter, for a conference under §207.15
of this chapter) may close a portion of
a hearing (or conference under §207.15
of this chapter) held in any investiga-
tion in order to allow such party to ad-
dress confidential business informa-
tion, as defined in §201.6, during the
course of its presentation.

(2) In addition, during each hearing
held in an investigation conducted
under section 202 of the Trade Act, as
amended, or in an investigation under
title VII of the Tariff Act as provided
in §207.24 of this chapter, following the
public presentation of the petitioner(s)
and that of each panel of respondents,
the Commission will, if it deems it ap-
propriate, close the hearing in order to
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allow Commissioners to question par-
ties and/or their representatives con-
cerning matters involving confidential
business information.

[47 FR 6189, Feb. 10, 1982, as amended at 47
FR 33682, Aug. 4, 1982; 54 FR 13678, Apr. 5,
1989; 59 FR 66722, Dec. 28, 1994; 61 FR 37829,
July 22, 1996; 68 FR 32975, June 3, 2003; 90 FR
233, Jan. 3, 2025]

§201.14 Computation of time, addi-
tional hearings, postponements,
continuances, and extensions of
time.

(a) Computation of time. Computation
of any period of time prescribed or al-
lowed by the rules in this chapter, by
order of the Commission, or by order of
the presiding officer under part 210 of
this chapter shall begin with the first
business day following the day on
which the act or event initiating such
period of time shall have occurred. The
last day of the period so computed is to
be included, unless it is a Saturday,
Sunday, or Federal legal holiday, in
which event the period runs until the
end of the next business day. When the
period of time prescribed or allowed is
less than 7 days, intermediate Satur-
days, Sundays, and Federal legal holi-
days shall be excluded from the com-
putation. As used in this rule, a Fed-
eral legal holiday refers to any full cal-
endar day designated as a legal holiday
by the President or the Congress of the
United States. In the event of an early
or all-day closing of the Commission on
a business day, the Secretary is au-
thorized to accept on the next full busi-
ness day filings due the day of the
early or all-day closing, without re-
quiring the granting of an extension of
time by the Chairman of the Commis-
sion, or such other person designated
to conduct the investigation.

(b) Additional hearings, postponements,
continuances, and extensions of time. (1)
Prior to its final determination in any
investigation, the Commission may in
its discretion for good cause shown
grant additional hearings, postpone-
ments, or continuances of hearings.

(2) The Chairman of the Commission
or such other person as is designated to
conduct the investigation shall deter-
mine whether to grant for good cause
shown extensions of time for per-
forming any act required by or pursu-
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ant to the rules contained in this chap-
ter.

(3) A request that the Commission
take any of the actions described in
this section shall be filed with the Sec-
retary and served on all parties to the
investigation.

[41 FR 17710, Apr. 27, 1976, as amended at 56
FR 11923, Mar. 21, 1991; 68 FR 32975, June 3,
2003; 76 FR 61941, Oct. 6, 2011; 90 FR 233, Jan.
3, 2025]

§201.15 Attorneys and others prac-
ticing or appearing before the Com-
mission.

(a) In general. No register of attor-
neys who may practice before the Com-
mission is maintained. No separate ap-
plication for admission to practice be-
fore the Commission is required. Attor-
neys practicing before the Commission,
or desiring to so practice, must main-
tain a bar membership in good stand-
ing in any State of the United States
or the District of Columbia. Persons
practicing before the Commission must
report any discipline or suspension by
any bar association, court, or agency.
Non-attorneys desiring to appear be-
fore the Commission may be required
to show to the satisfaction of the Com-
mission that they are acceptable in the
capacity in which they seek to appear.
Any person practicing or appearing be-
fore the Commission, or desiring to do
so, may for good cause shown be sus-
pended or barred from practicing or ap-
pearing before the Commission, or may
be subject to such lesser sanctions as
the Commission deems appropriate, but
only after having been afforded an op-
portunity to present that person’s
views in the matter.

(b) Former officers or employees. No
former officer or employee of the Com-
mission who personally and substan-
tially participated in a matter which
was pending in any manner or form in
the Commission during that person’s
employment shall be eligible to prac-
tice or appear before the Commission
in connection with such matter. No
former officer or employee of the Com-
mission shall be eligible to practice or
appear before the Commission in con-
nection with any matter which was
pending in any manner or form in the
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Commission during that person’s em-
ployment without first obtaining writ-
ten consent from the Commission.

[90 FR 233, Jan. 3, 2025]

§201.16 Service of process and other
documents.

(a) By the Commission. Except when
service by another method shall be spe-
cifically ordered by the Commission,
the service of a process or other docu-
ment of the Commission shall be
served by anyone duly authorized by
the Commission and be effected—

(1) By mailing, delivering, or serving
by electronic means a copy of the docu-
ment to the person to be served, to a
member of the partnership to be
served, to the president, secretary,
other executive officer, or member of
the board of directors of the corpora-
tion, association, or other organization
to be served, or, if an attorney rep-
resents any of the above before the
Commission, by mailing, delivering, or
serving by electronic means a copy to
such attorney; or

(2) By leaving a copy thereof at the
principal office of such person, partner-
ship, corporation, association, or other
organization, or, if an attorney rep-
resents any of the above before the
Commission, by leaving a copy at the
office of such attorney.

(3) By using an express delivery serv-
ice to send a copy of the document to
the principal office of such person,
partnership, corporation, association,
or other organization, or, if an attor-
ney represents any of the above before
the Commission, by serving the attor-
ney by express delivery.

(4) When service is by mail, it is com-
plete upon mailing of the document.
When service is by an express service,
service is complete upon submitting
the document to the express delivery
service or depositing it in the appro-
priate container for pick-up by the ex-
press delivery service. When service is
by electronic means, service is com-
plete upon transmission of a notifica-
tion that the document has been placed
in an appropriate repository for re-
trieval by the person, organization,
representative, or attorney being
served, unless the Commission is noti-
fied that the notification was not re-
ceived by the party served.
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(b) By a party other than the Commis-
sion. Except when service by another
method shall be specifically ordered by
the Commission, the service of a docu-
ment of a party shall be effected:

(1) By mailing or delivering a copy of
a nonconfidential version of the docu-
ment to each party, or, if the party is
represented by an attorney before the
Commission, by mailing or delivering a
nonconfidential version thereof to such
attorney; or

(2) By leaving a copy thereof at the
principal office of each other party, or,
if a party is represented by an attorney
before the Commission, by leaving a
copy at the office of such attorney.

(3) When service is by mail, it is com-
plete upon mailing of the document.

(4) When service is by mail, it shall
be by first class mail, postage prepaid.
In the event the addressee is outside
the United States, service shall be by
first class airmail, postage prepaid.

(c) Proof of service; certificate. (1) Each
document filed with the Secretary to
the Commission by a party in the
course of an investigation (as provided
in §201.8 of this part) shall be served on
each other party to the investigation
(as provided in §210.4(i) of this chapter
for investigations under 19 U.S.C. 1337).

(2) Each document served by a party
shall include a certificate of service,
setting forth the manner and date of
such service. The certificate of service
shall be deemed proof of service of the
document. In the event a document is
not accompanied by a certificate of
service, the Secretary shall not accept
such document for filing and shall
promptly notify the submitter.

(d) Additional time after service by mail.
Whenever a party or Federal agency or
department has the right or is required
to perform some act or take some ac-
tion within a prescribed period after
the service of a document upon it and
the document is served upon it by mail,
three (3) calendar days shall be added
to the prescribed period, except that
when mailing is to a person located in
a foreign country, ten (10) calendar
days shall be added to the prescribed
period. Computation of additional time
for Commission proceedings conducted
under section 337 of the Tariff Act of
1930 (19 U.S.C. 1337) is set out in §210.6
of this chapter.
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(e) Additional time after service by ex-
press delivery. Whenever a party or Fed-
eral agency or department has the
right or is required to perform some
act or take some action within a pre-
scribed period after the service of a
document upon it and the document is
served by express delivery, one (1) cal-
endar day shall be added to the pre-
scribed period if the service is to a des-
tination in the United States, and five
(5) calendar days shall be added to the
prescribed period if the service is to a
destination outside the United States.
“Service by express delivery’ refers to
a method that would provide delivery
by the next business day within the
United States and refers to the equiva-
lent express delivery service when the
delivery is to a foreign location. Com-
putation of additional time for Com-
mission proceedings conducted under
section 337 of the Tariff Act of 1930 (19
U.S.C. 1337) is set out in §210.6 of this
chapter.

(f) Electronic service by parties. Parties
may serve documents by electronic
means in all matters before the Com-
mission. Parties may effect such serv-
ice on any party, unless that party has,
upon notice to the Secretary and to all
parties, stated that it does not consent
to electronic service. If electronic serv-
ice is used, no additional time is added
to the prescribed period. However, any
dispute that arises among parties re-
garding electronic service must be re-
solved by the parties themselves, with-
out the Commission’s involvement.
When a document served by electronic
means contains confidential business
information or business proprietary in-
formation subject to an administrative
protective order, the document must be
securely stored and transmitted by the
serving party in a manner, including
by means ordered by the presiding ad-
ministrative law judge, that prevents
unauthorized access and/or receipt by
individuals or organizations not au-
thorized to view the specified confiden-
tial business information.

[41 FR 17711, Apr. 27, 1976, as amended at 47
FR 6190, Feb. 10, 1982; 47 FR 33682, Aug. 4,
1982; 49 FR 32571, Aug. 15, 1984; 67 FR 68037,
Nov. 8, 2002; 73 FR 38320, July 7, 2008; 76 FR
61942, Oct. 6, 2011; 78 FR 23480, Apr. 19, 2013; 83
FR 21159, May 8, 2018; 90 FR 234, Jan. 3, 2025]
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Subpart C—Availability of Infor-
mation to the Public Pursuant
to 5 U.S.C. 552

AUTHORITY: 19 U.S.C. 1335, 5 U.S.C. 552.

SOURCE: 40 FR 8328, Feb. 27, 1975, unless
otherwise noted.

§201.17 Procedures for requesting ac-
cess to records.

(a) Requests for records. (1) A request
for any information or record shall be
addressed to the Secretary, United
States International Trade Commis-
sion, 500 E Street SW., Washington, DC
20436 and shall indicate clearly in the
request, and if the request is in paper
form on the envelope, that it is a
“Freedom of Information Act Re-
quest.” A written request may be made
either (1) in paper form, or (2) elec-
tronically by contacting the Commis-
sion at http:/www.usitc.gov/foia.hitm.

(2) Any request shall reasonably de-
scribe the requested record to facili-
tate location of the record. If the re-
quest pertains to a record that is part
of the Commission’s file in an inves-
tigation, the request should identify
the investigation by number and name.
A clear description of the requested
record(s) should reduce the time re-
quired by the Commission to locate
and disclose releasable responsive
record(s) and minimize any applicable
search and copying charges.

(3) Except as provided in paragraph
(b) of this section, requests will be
processed in the order in which they
are filed.

(4) Requests for transcripts of hear-
ings should be addressed to the official
hearing reporter, the name and address
of which can be obtained from the Sec-
retary. A copy of such request shall at
the same time be forwarded to the Sec-
retary.

(5) Copies of public Commission re-
ports and other publications are avail-
able online at http:/www.usitc.gov/publi-
cations/by_type.htm, or can be requested
by calling or writing the Office of the
Secretary. Certain Commission publi-
cations are sold by the Superintendent
of Documents, U.S. Government Print-
ing Office, and are available from that
agency at the price set by that agency.
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(6) A day-to-day, composite record
will be kept by the Secretary of each
request with the disposition thereof.

(b) Ezxpedited processing. (1) Requests
for records under paragraph (a)(l) of
this section will be taken out of order
and given expedited treatment when-
ever it is determined that they involve:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the gov-
ernment’s integrity which affect public
confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within paragraph
(b)(1)(ii) of this section, if not a full-
time member of the news media, must
establish that he or she is a person
whose main professional activity or oc-
cupation is information dissemination,
though it need not be his or her sole
occupation. A requester within para-
graph (b)(1)(ii) of this section also must
establish a particular urgency to in-
form the public about the government
activity involved in the request, be-
yond the public’s right to know about
government activity generally. The
formality of certification may be
waived as a matter of administrative
discretion.

(4) Within ten calendar days of re-
ceipt of a request for expedited proc-
essing, the Secretary will decide
whether to grant it and will notify the
requester of the decision. If a request
for expedited treatment is granted, the
request will be given priority and will
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be processed as soon as practicable. If a
request for expedited processing is de-
nied, any appeal of that decision will
be acted on expeditiously.

(c) Public reading room. The Commis-
sion maintains a public reading room
in the Office of the Secretary for access
to the records that the FOIA requires
to be made regularly available for pub-
lic inspection and copying. Reading
room records created by the Commis-
sion on or after November 1, 1996, are
available electronically. This includes
a current subject-matter index of read-
ing room records, which will indicate
which records are available electroni-
cally.

(d) Acknowledgment. The Secretary
will provide to a requester an acknowl-
edgment of the receipt of a request and
an individualized tracking number for
each request. The requester may obtain
information about the status of the re-
quest and/or contact the Commission’s
FOIA Public Liaison by telephone (202—
205-2595) or email (foia.se.se@usitc.gov).
The FOIA Public Liaison is responsible
for assisting in reducing delays, in-
creasing transparency and under-
standing of the status of requests, and
assisting in the resolution of disputes.

(e) First-party requests. The FOIA ap-
plies to third-party requests for docu-
ments concerning the general activi-
ties of the government and of the Com-
mission in particular. When a U.S. cit-
izen or an alien lawfully admitted for
permanent residence requests access to
his or her own records, i.e., makes a
first-party request, it is considered a
Privacy Act request. Although requests
are considered either FOIA requests or
Privacy Act requests, the Commission
processes first-party requests in ac-
cordance with both laws, which pro-
vides the greatest degree of lawful ac-
cess while safeguarding an individual’s
personal privacy.

(f) Referrals. If the Secretary refers a
request or a portion thereof to another
agency, the Secretary will notify the
requester of the referral and the part of
the request that has been referred. If
feasible, the Secretary will provide the
requester with a point of contact with-
in the receiving agency regarding the
referral.
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(g) Records management. (1) The Sec-
retary shall preserve all correspond-
ence pertaining to requests received as
well as copies of all requested records,
until disposition or destruction is au-
thorized by a General Records Schedule
of the National Archives and Records
Administration (NARA) or other
NARA-approved records schedule.

(2) Materials that are identified as re-
sponsive to a FOIA request will not be
disposed of or destroyed while the re-
quest or a related appeal or lawsuit is
pending. This is true even if they would
otherwise be authorized for disposition
under a General Records Schedule or
other NARA-approved records sched-
ule.

[63 FR 29347, May 29, 1998, as amended at 68
FR 32975, June 3, 2003; 80 FR 39379, July 9,
2015]

§201.18 Denial of requests,
from denial.

(a) Written requests for inspection or
copying of records shall be denied only
by the Secretary or Acting Secretary,
or, for records maintained by the Office
of Inspector General, the Inspector
General. A denial shall be in writing
and shall provide information on the
exemptions that justify withholding
and the amount of information with-
held. The denial also shall advise the
person requesting of the right to appeal
to the Commission.

(b) An appeal from a denial of a re-
quest must be received within ninety
days of the date of the letter of denial
and shall be made to the Commission
and addressed to the Chairman, United
States International Trade Commis-
sion, 500 E Street SW., Washington, DC
20436. Any such appeal shall be in writ-
ing, and shall indicate clearly in the
appeal, and if the appeal is in paper
form on the envelope, that it is a
“Freedom of Information Act Appeal.”
An appeal may be made either in paper
form, or electronically by contacting
the Commission at http:/www.usitc.gov/
foia.htm.

(c) Except when expedited treatment
is requested and granted, appeals will
be decided in the order in which they
are filed, but in any case within twenty
days (excepting Saturdays, Sundays,
and legal holidays) unless an extension,
noticed in writing with the reasons

appeals
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therefor, has been provided to the per-
son making the request. Notice of the
decision on appeal and the reasons
therefor will be made promptly after a
decision. Requests for expedited treat-
ment should conform with the require-
ments in §201.17(c) of this part.

(d) The extensions of time mentioned
in paragraph (c) of this section shall be
made only for one or more of the fol-
lowing reasons:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are requested in a single
communication; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
a substantial subject-matter interest
therein.

(e) The extensions of time mentioned
in paragraph (c) of this section shall
not exceed ten working days in the ag-
gregate.

(f) A response to an appeal will advise
the requester that the Commission’s
FOIA Public Liaison officer and the Of-
fice of Government Information Serv-
ices both offer mediation services to
resolve disputes between FOIA request-
ers and Federal agencies as a non-ex-
clusive alternative to litigation. The
requester may contact the Commis-
sion’s FOIA Public Liaison officer by
telephone (202-205-2595) or email
(foia.se.se@usitc.gov) or the Office of
Government Information Services at
National Archives and Records Admin-
istration, 8601 Adelphi Road—OGIS,
College Park, Maryland 20740-6001.

[40 FR 8328, Feb. 27, 1975, as amended at 54
FR 13678, Apr. 5, 1989; 60 FR 37336, July 20,
1995; 63 FR 29348, May 29, 1998; 68 FR 32975,
June 3, 2003; 80 FR 39379, July 9, 2015; 81 FR
86576, Dec. 1, 2016]
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§201.19 Notification regarding re-
quests for confidential business in-
formation.

(a) In general. Business information
provided to the Commission by a busi-
ness submitter which the Commission
has designated as ‘‘confidential busi-
ness information’’ will not be disclosed
pursuant to a Freedom of Information
Act (FOIA) request except in accord-
ance with this section.

(b) Definitions. The following defini-
tions are to be used in reference to this
section:

Confidential business information
means commercial or financial infor-
mation that has been designated as
confidential business information by
the Commission under §201.6 of this
part.

Submitter means any person or entity
who provides confidential business in-
formation, directly or indirectly, to
the Commission. The term includes,
but is not limited to, corporations, pro-
ducers, importers, and state and fed-
eral governments, as well as others
who have an administrative relation-
ship with the Commission such as con-
tractors, bidders and vendors.

(c) Notice to submitters. Except as pro-
vided for in paragraph (e) of this sec-
tion, the Commission will, to the ex-
tent permitted by law, provide a sub-
mitter with prompt written notice of a
FOIA request or administrative appeal
encompassing its confidential business
information whenever required under
paragraph (d) of this section, in order
to afford the submitter an opportunity
to object to disclosure pursuant to
paragraph (f) of this section. Such writ-
ten notice will describe the nature of
the confidential business information
requested. The requester will also be
notified that notice and opportunity to
object to are being provided to a sub-
mitter.

(d) When notice is required. Notice will
be given to a submitter in writing at
submitter’s last known address when-
ever:

(1) The information the subject of the
FOIA request or appeal has been des-
ignated by the Commission as con-
fidential business information; and

(2) The Commission has reason to be-
lieve that the information may not be
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protected from disclosure under FOIA
Exemptions 3 or 4.

(e) Exceptions to notice requirment. The
notice requirements of paragraph (c) of
this section will not apply if:

(1) The Commission determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(f) Opportunity to object to disclosure.
Through the notice described in para-
graph (c) of this section, the Commis-
sion will afford a submitter an oppor-
tunity, within the period afforded to
the Commission to make its decision in
response to the FOIA request, to pro-
vide the Commission with a detailed
written statement of any objection to
disclosure. Such statement shall be
filed by a deadline set by the Sec-
retary, and it shall specify all grounds
for withholding any of the information
under any exemption of FOIA. In the
case of FOIA Exemptions 3 or 4, it shall
demonstrate why the information
should continue to be considered con-
fidential business information within
the meaning of §201.6 of this part and
should not be disclosed. The submit-
ter’s claim of continued confidentiality
should be supported by a certification
by an officer or authorized representa-
tive of the submitter. Information pro-
vided by a submitter pursuant to this
paragraph may itself be subject to dis-
closure under FOIA.

(g) Notice of intent to disclose. The
Commission will consider carefully a
submitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose the in-
formation. Whenever the Commission
decides to disclose such information
over the objection of a submitter, the
Commission will forward to the sub-
mitter a written notice which will in-
clude:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(2) A description of the information
to be disclosed; and

(3) A specified disclosure date.
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Such notice of intent to disclose will be
forwarded to the submitter a reason-
able number of days prior to the speci-
fied disclosure date and the requester
will be notified likewise.

(h) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of information that the
Commission has designated as con-
fidential business information, the
Commission will promptly notify the
submitter at its last known address.
For the purpose of this paragraph, the
Secretary may assume such address to
be that given on the submission.

[64 FR 13678, Apr. 5, 1989, as amended at 68
FR 32975, June 3, 2003; 80 FR 39379, July 9,
2015]

§201.20 Fees.

(a) In general. Fees pursuant to 5
U.S.C. 552 shall be assessed according
to the schedule contained in paragraph
(b) of this section for services rendered
by agency personnel in responding to
and processing requests for records
under this subpart. All fees so assessed
shall be charged to the requester, ex-
cept where the charging of fees is lim-
ited under paragraph (c) of this section
or where a waiver or reduction of fees
is granted under paragraph (d) of this
section. The Secretary will collect all
applicable fees. Requesters shall pay
fees by check or money order made
payable to the Treasury of the United
States.

(b) Charges. In responding to requests
under this subpart, the following fees
shall be assessed, unless a waiver or re-
duction of fees has been granted pursu-
ant to paragraph (d) of this section:

(1) Search. (i) No search fee shall be
assessed with respect to requests by
educational institutions, noncommer-
cial scientific institutions, and rep-
resentatives of the news media as de-
fined in paragraphs (j) (6), (7), and (8) of
this section, respectively. Search fees
shall be assessed with respect to all
other requests, subject to the limita-
tions of paragraph (c) of this section.
The secretary may assess fees for time
spent searching even if agency per-
sonnel fail to locate any respective
record or where records located are
subsequently determined to be entirely
exempt from disclosure.
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(ii) For each quarter hour spent by
agency personnel in salary grades GS—
2 through GS-10 in searching for and
retrieving a requested record, the fee
shall be $4.00. When the time of agency
personnel in salary grades GS-11 and
above is required, the fee shall be $6.50
for each quarter hour of search and re-
trieval time spent by such personnel.

(iii) For computer searches of
records, which may be undertaken
through the use of existing program-
ming, requester shall be charged the
actual direct costs of conducting the
search, although certain requesters (as
defined in paragraph (c)(2) of this sec-
tion) shall be entitled to the cost
equivalent of two hours of manual
search time without charge. These di-
rect costs shall include the cost of op-
erating a central processing unit for
that portion of operating time that is
directly attributable to searching for
records responsive to a request, as well
as the costs of operator/programmer
salary apportionable to the search (at
no more than $6.50 per quarter hour of
time so spent).

(2) Duplication. Duplication fees shall
be assessed with respect to all request-
ers, subject to the limitations of para-
graph (c) of this section. For a paper
photocopy of a record (no more than
one copy of which need be supplied),
the fee shall be $0.10 per page. For cop-
ies produced by computer, such as
tapes or printouts, the Secretary shall
charge the actual direct costs, includ-
ing operator time, of producing the
copy. For other methods of duplica-
tion, the Secretary shall charge the ac-
tual direct costs of duplicating a
record.

(3) Review. (i) Review fees shall be as-
sessed with respect to only those re-
questers who seek records for a com-
mercial use, as defined in paragraph
(j)(5) of this section. For each quarter
hour spent by agency personnel in re-
viewing a requested record for possible
disclosure, the fee shall be $6.50.

(i1) Review fees shall be assessed only
for the initial record review, i.e., all of
the review undertaken when a compo-
nent analyzes the applicability of a
particular exemption to a particular
record or record portion at the initial
request level. No charge shall be as-
sessed for review at the administrative
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appeal level of an exemption already
applied. However, records or record
portions withheld pursuant to an ex-
emption that is subsequently deter-
mined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously con-
sidered. The costs of such a subsequent
review are properly assessable, particu-
larly where that review is made nec-
essary by a change of circumstances.

(c) Limitations on charging fees. (1) No
search or review fee shall be charged
for a quarter-hour period unless more
than half of that period is required for
search or review.

(2) Except for requesters seeking
records for a commercial use (as de-
fined in paragraph (j)(6) of this sec-
tion), the Secretary shall provide with-
out charge—

(i) The first 100 pages of duplication
(or its cost equivalent), and

(ii) The first two hours of search (or
its cost equivalent).

(3) Whenever a total fee calculated
under paragraph (b) of this section is
$25.00 or less, no fee shall be charged.

(4) The provisions of paragraphs (c)(2)
and (3) of this section work together.
For requesters other than those seek-
ing records for a commercial use, no
fee shall be charged unless the cost of
search is in excess of two hours plus
the cost of duplication in excess of 100
pages exceeds $25.00.

(56) The Commission will not charge
fees if it fails to comply with any time
limit under the FOIA or these regula-
tions, and if it has not timely notified
the requester, in writing, that an un-
usual circumstance exists. If an un-
usual circumstance exists, and timely
written notice is given to the re-
quester, the Commission will have an
additional 10 working days to respond
to the request before fees are automarti-
cally waived under this paragraph.

(6) If the Commission determines
that unusual circumstances apply and
that more than 5,000 pages are nec-
essary to respond to a request, it may
charge fees if it has provided a timely
written notice to the requester and dis-
cusses with the requester via mail,
Email, or telephone how the requester
could effectively limit the scope of the
request (or make at least three good
faith attempts to do so).

33

§201.20

(7) If a court has determined that ex-
ceptional circumstances exist, a failure
to comply with time limits imposed by
these regulations or FOIA shall be ex-
cused for the length of time provided
by court order.

(d) Waiver or reduction of fees. (1)
Records responsive to a request under 5
U.S.C. 552 shall be furnished without
charge or at a charge reduced below
that established under paragraph (b) of
this section where the Secretary deter-
mines, based upon information pro-
vided by a requester in support of a fee
waiver request or otherwise made
known to the Secretary that disclosure
of the requested information is in the
public interest, because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government and is not pri-
marily in the commercial interest of
the requester. Requests for a waiver or
reduction of fees shall be considered on
a case-by-case basis.

(2) In order to determine whether the
first fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment—the Secretary shall consider the
following four factors in sequence:

(i) The subject of the request: Whether
the subject of the requested records con-
cerns ‘“‘the operations or activities of the
government.”’ The subject matter of the
requested records, in the context of the
request, must specifically concern
identifiable operations or activities of
the federal government—with a con-
nection that is direct and clear, not re-
mote or attenuated. Furthermore, the
records must be sought for their in-
formative value with respect to those
government operations or activities; a
request for access to records for their
intrinsic informational content alone
will not satisfy this threshold consider-
ation.

(i1) The informative value of the infor-
mation to be disclosed: Whether the dis-
closure is “‘likely to contribute’ to an un-
derstanding of government operations or
activities. The disclosable portions of
the requested records must be mean-
ingfully informative on specific gov-
ernment operations or activities in
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order to hold potential for contributing
to increased public understanding of
those operations and activities. The
disclosure of information that already
is in the public domain, in either a du-
plicative or a substantially identical
form, would not be likely to contribute
to such understanding, as nothing new
would be added to the public record.

(iii) The contribution of an under-
standing of the subject by the public like-
ly to result from disclosure: Whether dis-
closure of the requested information will
contribute to ‘‘public understanding.’”
The disclosure must contribute to the
understanding of the public at large, as
opposed to the individual under-
standing of the requester or a narrow
segment of interested persons. A re-
quester’s identity and qualifications—
e.g., expertise in the subject area and
ability and intention to effectively
convey information to the general pub-
lic—shall be considered. It will be pre-
sumed that a representative of the
news media (as defined in paragraph
(j)(8) of this section) who has access to
the means of public dissemination
readily will be able to satisfy this con-
sideration. Requests from libraries or
other record repositories (or requesters
who intend merely to disseminate in-
formation to such institutions) shall be
analyzed, like those of other request-
ers, to identify a particular person who
represents that that person actually
will use the requested information in
scholarly or other analytic work and
then disseminate it to the general pub-
lic.

(iv) The significance of the contribution
to public understanding: Whether the dis-
closure is likely to contribute ‘‘signifi-
cantly’ to public understanding of gov-
ermment operations or activities. The
public’s understanding of the subject
matter in question, as compared to the
level of public understanding existing
prior to the disclosure, must be likely
to be enhanced by the disclosure to a
significant extent. The Secretary shall
not make separate judgments as to
whether information, even though it in
fact would contribute significantly to
public understanding of the operations
or activities of the government, is
“important’ enough to be made public.

(3) In order to determine whether the
second fee waiver requirement is met—
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i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requester—the
Secretary shall consider the following
two factors in sequence:

(1) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. The Secretary shall consider
all commercial interests of the re-
quester (with reference to the defini-
tion of commercial use in paragraph
(j)(5) of this section), or any person on
whose behalf the requester may be act-
ing, but shall consider only those inter-
ests which would be furthered by the
requested disclosure. In assessing the
magnitude of identified commercial in-
terests, consideration shall be given to
the role that such FOIA-disclosed in-
formation plays with respect to those
commercial interests, as well as to the
extent to which FOIA disclosures serve
those interests overall. Requesters
shall be given a reasonable opportunity
in the administrative process to pro-
vide information bearing upon this
consideration.

(i1) The primary interest in disclosure:
Whether the magnitude of the identified
commercial interest of the requester is suf-
ficiently large, in comparison with the
public interest in disclosure, that disclo-
sure is “‘primarily in the commercial inter-
est of the requester.”’ A fee waiver or re-
duction is warranted only where, once
the ‘“‘public interest” standard set out
in paragraph (d)(2) of this section is
satisfied, that public interest can fairly
be regarded as greater in magnitude
than that of the requester’s commer-
cial interest in disclosure. The Sec-
retary shall ordinarily presume that,
where a news media requester has sat-
isfied the ‘‘public interest’’ standard,
that will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others
who compile and market government
information for direct economic return
shall not be presumed to primarily
serve the ‘‘public interest.”

(4) Where only a portion of the re-
quested records satisfies both of the re-
quirements for a waiver or reduction of
fees under this paragraph, a waiver or
reduction shall be granted only as to
that portion.



United States Int’l. Trade Commission

(5) Requests for the waiver or reduc-
tion of fees shall address each of the
factors listed in paragraphs (d) (2) and
(3) of this section, as they apply to
each record request.

(e) Notice of anticipated fees in excess
of $25.00. Where the Secretary deter-
mines or estimates that the fees to be
assessed under this section may
amount to more than $25.00, the Sec-
retary shall notify the requester as
soon as practicable of the actual or es-
timated amount of the fees, unless the
requester has indicated in advance a
willingness to pay fees as high as those
anticipated. (If only a portion of the
fee can be estimated readily, the Sec-
retary shall advise the requester that
the estimated fee may be only a por-
tion of the total fee.) In cases where a
requester has been notified that actual
or estimated fees may amount to more
than $25.00, the request will be deemed
not to have been received until the re-
quester has agreed to pay the antici-
pated total fee. A notice of the re-
quester pursuant to this paragraph (e)
shall offer the opportunity to confer
with agency personnel in order to re-
formulate the request to meet the re-
quester’s needs at a lower cost.

(f) Aggregating requests. Where the
Secretary reasonably believes that a
requester or a group of requesters act-
ing in concert is attempting to divide a
request into a series of requests for the
purpose of evading the assessment of
fees, the Secretary may aggregate any
such requests and charge accordingly.
The Secretary may presume that mul-
tiple requests of such type made within
a 30-day period have been made in
order to evade fees. Where requests are
separated by a longer period, the Sec-
retary shall aggregate them only where
there exists a reasonable basis for de-
termining that said aggregation is war-
ranted, e.g., where the requests involve
clearly related matters. Multiple re-
quests involving unrelated matters
shall not be aggregated

(g) Advance payments. (1) Where the
Secretary estimates that a total fee to
be assessed under this section is likely
to exceed $250.00, the Secretary may re-
quire the requester to make an advance
payment of an amount up to the entire
estimated fee before beginning to proc-
ess the request, except where the Sec-
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retary receives a satisfactory assur-
ance of full payment from a requester
with a history of prompt payment.

(2) Where a requester has previously
failed to pay a records access fee with-
in thirty (30) days of the date of billing,
the Secretary may require the re-
quester to pay the full amount owed,
plus any applicable interest (as pro-
vided for in paragraph (h) of this sec-
tion), and to make an advance payment
of the full amount of any estimated fee
before beginning to process a new re-
quest or continuing to process a pend-
ing request from that requester.

(3) For requests other than those de-
scribed in paragraphs (g) (1) and (2) of
this section, the Secretary shall not re-
quire the requester to make an advance
payment, i.e., a payment made before
work is commenced or continued on a
request. Payment owed on work al-
ready completed is not an advance pay-
ment.

(4) Where the Secretary acts under
paragraph (g) (1) or (2) of this section,
the administrative time limits de-
scribed in subsection (a)(6) of the FOIA
for the processing of an initial request
or an appeal, plus permissible exten-
sions of these time limits, shall be
deemed not to begin to run until the
Secretary has received payment of the
assessed fee.

(h) Charging interest. The Secretary
may assess interest charges on an un-
paid bill starting on the 3lst day fol-
lowing the day on which the bill was
sent to the requester. Once a fee pay-
ment has been received by the Sec-
retary, even if not processed, the ac-
crual of interest shall be stayed. Inter-
est charges shall be assessed at the
rate prescribed in section 3717 of title
31 U.S.C. and shall accrue from the
date of the billing. The Secretary shall
follow the provisions of the Debt Col-
lection Act of 1982, Pub. L. 97-265 (Oct.
25, 1982), and its implementing proce-
dures, including the use of consumer
reporting agencies, collection agencies,
and offset.

(i) Other statutes specifically providing
for fees. (1) The fee schedule of this sec-
tion does not apply with respect to the
charging of fees under a statute specifi-
cally providing for setting the level of
fees for particular types of records—
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i.e., any statute that specifically re-
quires a government entity such as the
Government Printing Office or the Na-
tional Technical Information Service,
to set and collect fees for particular
types of records—in order to:

(i) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(ii) Ensure that groups and individ-
uals pay the cost of publications and
other services that are for their special
use so that these costs are not borne by
the general taxpaying public;

(iii) Operate an information-dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(iv) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priate funds used to pay the costs of
disseminating government informa-
tion.

(2) Where records responsive to re-
quests are maintained for distribution
by agencies operating statutorily based
fee schedule programs, the Secretary
shall inform requesters of the steps
necessary to obtain records from those
sources.

(j) Definitions. For the purpose of this
section:

(1) The term direct costs means those
expenditures which the agency actu-
ally incurs in searching for and dupli-
cating (and, in the case of commercial
use requesters, reviewing) records to
respond to a FOIA request. Direct costs
include, for example the salary of the
employee performing the work (the
basic rate of pay for the employee plus
16 percent of that rate to cover bene-
fits) and the cost of operating dupli-
cating machinery. Not included in di-
rect costs are overhead expenses such
as costs of space and heating or light-
ing of the facility in which the records
are stored.

(2) The term search includes all time
spent looking for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents. The Sec-
retary shall ensure, however, that
searches are undertaken in the most ef-
ficient and least expensive manner rea-
sonably possible; thus, for example, the
Secretary shall not engage in line-by-
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line search where merely duplicating
an entire document would be quicker
and less expensive.

(3) The term duplication refers to the
process of making a copy of a record
necessary to respond to a FOIA re-
quest. Such copies can take the form of
paper copy, microform, audio-visual
materials, or machine-readable docu-
mentation (e.g., magnetic tape or
disk), among others. The copy provided
shall be in a form that is reasonably
usable by requesters.

(4) The term review refers to the proc-
ess of examining a record located in re-
sponse to a request in order to deter-
mine whether any portion of it is per-
mitted to be withheld. It also includes
processing any record for disclosure,
e.g., doing all that is necessary to ex-
cise it and otherwise prepare it for re-
lease, although review costs shall be
recoverable even where there ulti-
mately is no disclosure of a record. Re-
view time does not include time spent
resolving general legal or policy issues
regarding the application of exemp-
tions.

(6) The term commercial use in the
context of a request refers to a request
from or on behalf of one who seeks in-
formation for a use or purpose that fur-
thers the commercial, trade, or profit
interests of the requester or the person
on whose behalf the request is made,
which can include furthering those in-
terests through litigation. The Sec-
retary shall determine, as well as rea-
sonably possible, the use to which a re-
quester will put the records requested.
Where the circumstances of a request
suggest that the requester will put the
records sought to a commercial use, ei-
ther because of the nature of the re-
quest itself or because the Secretary
otherwise has reasonable cause to
doubt a requester’s stated use, the Sec-
retary shall provide the requester a
reasonable opportunity to submit fur-
ther clarification.

(6) The term educational institution re-
fers to a preschool, a public or private
elementary or secondary school, an in-
stitution of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
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program or programs of scholarly re-
search. To be eligible for inclusion in
this category, a requester must show
that the request is being made as au-
thorized by and under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use but are sought in furtherance
of scholarly research.

(7) The term noncommercial scientific
institution refers to an institution that
is not operated on a ‘‘commercial”
basis as that term is referenced in
paragraph (j)(6) of this section, and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry. To be eligible for inclusion in
this category, a requester must show
that the request is being made as au-
thorized by and under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use but are sought in furtherance
of scientific research.

(8) The term representative of the news
media refers to any person or entity
that gathers information of potential
interest to a segment of the public,
uses its editorial skills to turn the raw
materials into a distinct work, and dis-
tributes that work to an audience. The
term ’'news’ means information that is
about current events or that would be
of current interest to the public. Exam-
ples of news-media entities are tele-
vision or radio stations broadcasting to
the public at large and publishers of
periodicals (but only if such entities
qualify as disseminators of 'news’) who
make their products available for pur-
chase by or subscription by or free dis-
tribution to the general public. These
examples are not all-inclusive. More-
over, as methods of news delivery
evolve (for example, the adoption of
the electronic dissemination of news-
papers through telecommunications
services), such alternative media shall
be considered to be news-media enti-
ties. A freelance journalist shall be re-
garded as working for a news-media en-
tity if the journalist can demonstrate a
solid basis for expecting publication
through that entity, whether or not
the journalist is actually employed by
the entity. A publication contract
would present a solid basis for such an
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expectation; the Government may also
consider the past publication record of
the requester in making such a deter-
mination.

(9) The term requester category means
one of the three categories that re-
questers are placed in for the purpose
of determining whether a requester
will be charged fees for search, review
and duplication, including commercial
requesters; non-commercial scientific
or educational institutions or news
media requesters, and all other re-
questers.

(10) The term fee waiver means the
waiver or reduction of processing fees
if a requester can demonstrate that
certain statutory standards are satis-
fied including that the information is
in the public interest and is not re-
quested for a commercial interest.

(k) Charges for other services and mate-
rials. Apart from the other provisions
of this section, where the Secretary
elects, as a matter of administrative
discretion, to comply with a request
for a special service or materials, such
as certifying that records are true cop-
ies or sending them other than by ordi-
nary mail, the actual direct costs of
providing the service or materials shall
be charged.

[64 FR 13673, Apr. 5, 1989, as amended at 63
FR 29348, May 29, 1998; 80 FR 39379, July 9,
2015; 81 FR 86577, Dec. 1, 2016; 90 FR 234, Jan.
3, 2025]

§201.21 Availability
records.

(a) Records available. The following
information, on request to the Sec-
retary of the Commission, is available
for public inspection and copying: (1)
final opinions, including concurring
and dissenting opinions, as well as or-
ders, made in the adjudication of cases;
(2) those statements of policy and in-
terpretations which have been adopted
by the agency; and (3) administrative
staff manuals and instructions to staff
that affect a member of the public.
Available information includes, but is
not limited to: (i) Applications, peti-
tions, and other formal documents filed
with the Commission, (ii) notices to
the public concerning Commission
matters, (iii) transcripts of testimony
taken and exhibits submitted at hear-
ings, (iv) reports to the President, to

of specific
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either or both Houses of Congress, or to
Committees of Congress, release of
which has been authorized by the
President or the legislative body con-
cerned, (v) reports and other docu-
ments issued for general distribution.
Much of the information described
above also is available on the Commis-
sion’s World Wide Web site. The Com-
mission’s home page is at htitp:/
www.usitc.gov. The Web site also in-
cludes information subject to repeated
Freedom of Information Act requests.
Persons accessing the Web site can find
instructions on how to locate Commis-
sion information by following the
“Freedom of Information Act’ link on
the home page.

(b) Records not available. Information
specifically exempted from disclosure
by 5 U.S.C. 552(b), including reports to
the President, to either or both Houses
of Congress, or to Committees of Con-
gress, the release of which has not been
authorized by the President or the leg-
islative body concerned, and confiden-
tial business data as defined in 18
U.S.C. 1905 and 19 CFR 201.06 are not
available to the public.

(c) Information requested in cases or
matters to which the Commission is not a
party. (1) The procedure specified in
this section will apply to all demands
directed to Commission employees for
the production of documents or for tes-
timony that relates in any way to the
employees’ official duties. These proce-
dures will also apply to demands di-
rected to former employees if the de-
mands seek nonpublic materials or in-
formation acquired during Commission
employment. The provisions of para-
graph (c)(2) of this section will also
apply to demands directed to the agen-
cy. For purposes of this section, the
term demand means any request, order
or subpoena for testimony or produc-
tion of documents; the term subpoena
means any compulsory process in a
case or matter to which the Commis-
sion is not a party; the term nonpublic
includes any material or information
which, under §201.21(b), is exempt from
availability for public inspection and
copying; the term employee means any
current or former officer or employee
of the Commission; the term documents
means all records, papers or official
files, including without limitation, of-
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ficial letters, telegrams, memoranda,
reports, studies, calendar and diary en-
tries, graphs, notes, charts, tabula-
tions, data analysis, statistical or in-
formation accumulations, records of
meetings and conversations, film im-
pressions, magnetic tapes, and sound or
mechanical reproductions; the term
case or matter means any civil pro-
ceeding before a court of law, adminis-
trative board, hearing officer, or other
body conducting a legal or administra-
tive proceeding in which the Commis-
sion is not a named party.

(2) Prior to or simultaneously with a
demand to a Commission employee for
the production of documents or for tes-
timony concerning matters relating to
official duties, the party seeking such
production or testimony must serve
upon the General Counsel of the Com-
mission an affidavit, or if that is not
feasible, then a statement which sets
forth the title of the case, the forum,
the party’s interest in the case, the
reasons for the request, and a showing
that the desired testimony or docu-
ments are not reasonably available
from any other source. Where testi-
mony is sought, the party must also
provide a summary of the testimony
desired, the intended use of the testi-
mony, and show that Commission
records could not be provided and used
instead of the requested testimony. A
subpoena for testimony from a Com-
mission employee concerning official
matters or for the production of docu-
ments shall be served in accordance
with Rule 45 of the Federal Rules of
Civil Procedure and a copy of the sub-
poena shall be sent to the General
Counsel.

(3) Any employee or former employee
who is served with a subpoena or other
demand shall promptly advise the Gen-
eral Counsel of the service of the sub-
poena or other demand, the nature of
the documents or information sought,

and all relevant facts and cir-
cumstances.
(4) Absent written authorization

from the Chairman of the Commission
(‘“‘Chairman’), the employee shall re-
spectfully decline to produce the re-
quested documents, to testify, or to
otherwise disclose requested informa-
tion. If a court rules that the demand
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must be complied with despite the ab-
sence of such written authorization,
the employee upon whom the demand
is made shall respectfully refuse to
comply based upon these regulations
and Touhy v. Ragan, 340 U.S. 462 (1951).

(6) The Chairman will consider and
act upon subpoenas under this section
with due regard for statutory restric-
tions, the Commission’s rules and the
public interest, taking into account
such factors as the need to conserve
employees’ time for conducting official
business, the need to prevent the ex-
penditure of the United States govern-
ment’s time and money for private pur-
poses, the need to maintain impar-
tiality between private litigants in
cases where no substantial govern-
mental interest is involved, and the
relevant 1legal standards for deter-
mining whether justification exists for
the disclosure of nonpublic information
and documents. If the Chairman deter-
mines that the subpoenaed documents
or information are protected by a privi-
lege or that the Commission has a duty
in law or equity to protect such docu-
ments or information from disclosure,
the General Counsel shall move the
court to quash the subpoena or for
other appropriate action.

(6) The General Counsel may consult
or negotiate with counsel or the party
seeking testimony or documents to re-
fine and limit the demand so that com-
pliance is less burdensome, or obtain
information necessary to make the de-
termination described in paragraph
(c)(b) of this section. Failure of the
counsel or party seeking the testimony
or documents to cooperate in good
faith to enable the General Counsel to
make an informed recommendation to
the Chairman under paragraph (c)(5) of
this section may serve as the basis for
a determination not to comply with
the demand.

(7) Permission to testify will, in all
cases, be limited to the information set
forth in the affidavit as described in
paragraph (c)(2) of this section, or to
such portions thereof as the Chairman
deems proper.

(8) If the Chairman authorizes the
testimony of an employee, then the
General Counsel shall arrange for the
taking of the testimony by methods
that are least disruptive of the official
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duties of the employee. Testimony
may, for example, be provided by affi-
davits, answers to interrogatories,
written depositions, or depositions
transcribed, recorded, or preserved by
any other means allowable by Ilaw.
Costs of providing testimony, including
transcripts, will be borne by the party
requesting the testimony. Such costs
shall also include reimbursing the
Commission for the usual and ordinary
expenses attendant upon the employ-
ee’s absence from his or her official du-
ties in connection with the case or
matter, including the employee’s sal-
ary and applicable overhead charges
and any necessary travel expenses.

(9) The Secretary in consultation
with the General Counsel is further au-
thorized to charge reasonable fees to
parties demanding documents or infor-
mation. Such fees, calculated to reim-
burse the government for the expense
of responding to such demand, may in-
clude the costs of time expended by
Commission employees to process and
respond to the demand, attorney time
for reviewing the demand and for re-
lated legal work in connection with the
demand, and expenses generated by
equipment used to search for, produce
and copy the responsive information.
In general, such fees will be assessed at
the rates and in the manner specified
in §201.20 of this part.

(10) This section does not affect the
rights and procedures governing the
public access to official documents pur-
suant to the Freedom of Information
Act or the Privacy Act.

(11) This section is intended to pro-
vide instructions to Commission em-
ployees and does not create any right
or benefit, substantive or procedural,
enforceable by any party against the
Commission.

[40 FR 8328, Feb. 27, 1975, as amended at 54

FR 13676, Apr. 5, 1989; 68 FR 32975, June 3,
2003]

Subpart D—Safeguarding Indi-
vidual Privacy Pursuant to 5
U.S.C. 552a

SOURCE: 63 FR 29348, May 29, 1998, unless
otherwise noted.
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§201.22 Purpose and scope.

This subpart contains the rules that
the Commission follows under the Pri-
vacy Act of 1974, 5 U.S.C. 552a. The
rules in this subpart apply to all
records in systems of records main-
tained by the Commission that are re-
trieved by an individual’s name or
other personal identifier. They describe
the procedures by which individuals
may request access to records about
themselves, request amendment or cor-
rection of those records, and request an
accounting of disclosures of those
records by the Commission.

§201.23 Definitions.

For the purpose of these regulations:

(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence;

(b) The term maintain includes main-
tain, collect, use, or disseminate;

(c) The term record means any item,
collection, or grouping of information
about an individual that is maintained
by the Commission, including, but not
limited to, his or her education, finan-
cial transactions, medical history, and
criminal or employment history and
that contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual;

(d) The term system of records means
a group of any records under the con-
trol of the Commission from which in-
formation is retrieved by the name of
the individual or by some identifying
particular assigned to the individual;

(e) The term Privacy Act Officer refers
to the Secretary, United States Inter-
national Trade Commission, 500 E
Street SW., Washington, DC 20436, or
his or her designee.

[63 FR 29348, May 29, 1998, as amended at 80
FR 39380, July 9, 2015]

§201.24 Procedures for requests per-
taining to individual records in a
records system.

(a) A request by an individual to gain
access to his or her record(s) or to any
information pertaining to him or her
which is contained in a system of
records maintained by the Commission
shall be addressed to the Privacy Act
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Officer, United States International
Trade Commission, 500 E Street SW.,
Washington, DC 20436, and shall indi-
cate clearly both on the envelope and
in the letter that it is a Privacy Act re-
quest.

(b) In order to facilitate location of
requested records, whenever possible,
the request of the individual shall
name the system(s) of records main-
tained by the Commission which he or
she believes contain records pertaining
to him or her, shall reasonably describe
the requested records, and identify the
time period in which the records were
compiled.

(c) The Privacy Act Officer shall ac-
knowledge receipt of a request within
ten days (excluding Saturdays, Sun-
days, and legal public holidays), and
wherever practicable, indicate whether
or not access can be granted. If access
is not to be granted, the requestor
shall be notified of the reason in writ-
ing.

(d) The Privacy Act Officer, or, the
Inspector General, if such records are
maintained by the Inspector General,
shall ascertain whether the systems of
records maintained by the Commission
contain records pertaining to the indi-
vidual, and whether access will be
granted. Thereupon the Privacy Act
Officer shall:

(1) Notify the individual whether or
not the requested record is contained
in any system of records maintained by
the Commission; and

(2) Notify the individual of the proce-
dures as prescribed in Secs. 201.25 and
201.26 of this part by which the indi-
vidual may gain access to those records
maintained by the Commission which
pertain to him or her. Access to the
records will be provided within 30 days
(excluding Saturdays, Sundays, and
legal public holidays).

§201.25 Times, places, and require-
ments for identification of individ-
uals making requests.

(a) If an individual wishes to examine
his or her records in person, it shall be
the responsibility of the individual re-
quester to arrange an appointment
with the Privacy Act Officer for the
purpose of inspecting individual
records. The time of inspection shall be
during the regular office hours of the
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Commission, 8:45 a.m. to 5:15 p.m.,
Monday through Friday. The time ar-
ranged should be mutually convenient
to the requester and to the Commis-
sion.

(b) The place where an individual
may gain access to records maintained
by the Commission which pertain to
him or her shall be at the United
States International Trade Commis-
sion Building, 500 E Street SW., Wash-
ington, DC 20436. The Privacy Act Offi-
cer shall inform the individual re-
quester of the specific room wherein
inspection will take place.

(¢) An individual may also request
the Privacy Act Officer to provide the
individual with a copy of his or her
records by certified mail.

(d) An individual who requests to
gain access to those records main-
tained by the Commission which per-
tain to him or her shall not be granted
access to those records without first
presenting adequate identification to
the Privacy Act Officer. Adequate iden-
tification may include, but is not lim-
ited to, a government identification
card, a driver’s license, Medicare card,
a birth certificate, or a passport. If re-
questing records by mail, an individual
must provide full name, current ad-
dress, and date and place of birth. The
request must be signed and either nota-
rized or submitted under 28 U.S.C. 1746,
which permits statements to be made
under penalty of perjury as a sub-
stitute for notarization. In order to
help the identification and location of
requested records, a requestor may
also, at his or her option, include the
individual’s social security number.

§201.26 Disclosure of requested infor-
mation to individuals.

(a) Once the Privacy Act Officer has
made a determination to grant a re-
quest for access to individual records,
in whole or in part, the Privacy Act Of-
ficer shall inform the requesting indi-
vidual in writing and permit the indi-
vidual to review the pertinent records
and to have a copy made of all or any
portion of them. Where redactions due
to exemptions pursuant to §201.32
would render such records or portions
thereof incomprehensible, the Privacy
Act Officer shall furnish an abstract in
addition to an actual copy.
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(b) An individual has the right to
have a person of his or her own choos-
ing accompany him or her to review his
or her records. The Privacy Act Officer
shall permit a person of the individual
requester’s choosing to accompany the
individual during inspection.

(c) When the individual requests the
Privacy Act Officer to permit a person
of the individual’s choosing to accom-
pany him or her during the inspection
of his or her records, the Privacy Act
Officer shall require the individual re-
quester to furnish a written statement
authorizing discussion of the records in
the accompanying person’s presence.

(d) The Privacy Act Officer shall take
all necessary steps to insure that indi-
vidual privacy is protected while the
individual requester is inspecting his
or her records or while those records
are being discussed. Only the Privacy
Act Officer shall accompany the indi-
vidual as representative of the Com-
mission during the inspection of the in-
dividual’s records. The Privacy Act Of-
ficer shall be authorized to discuss the
pertinent records with the individual.
§201.27 Special procedures: Medical
records.

(a) While an individual has an un-
qualified right of access to the records
in systems of records maintained by
the Commission which pertain to him
or her, medical and psychological
records merit special treatment be-
cause of the possibility that disclosure
will have an adverse physical or psy-
chological effect upon the requesting
individual. Accordingly, in those in-
stances where an individual is request-
ing the medical and/or psychological
records which pertain to him or her, he
or she shall, in his or her Privacy Act
request to the Privacy Act Officer as
called for in §201.24(a) of this part,
specify a physician to whom the med-
ical and/or psychological records may
be released.

(b) It shall be the responsibility of
the individual requesting medical or
psychological records to specify a phy-
sician to whom the requested records
may be released. If an individual re-
fuses to name a physician and insists
on inspecting his or her medical or psy-
chological records in the absence of a



§201.28

doctor’s discussion and advice, the in-
dividual shall so state in his or her Pri-
vacy Act request to the Privacy Act
Officer as called for in §201.24(a) of this
part and the Privacy Act Officer shall
provide access to or transmit such
records directly to the individual.

§201.28 Requests for correction or
amendment of records.

(a) If, upon viewing his or her
records, an individual disagrees with a
portion thereof or feels sections thereof
to be erroneous, the individual may re-
quest amendment[s] of the records per-
taining to him or her. The individual
should request such an amendment in
writing and should identify each par-
ticular record in question, the
system[s] of records wherein the
records are located, specify the amend-
ment requested, and specify the rea-
sons why the records are not correct,
relevant timely or complete. The indi-
vidual may submit any documentation
that would be helpful. The request for
amendment of records shall be ad-
dressed to the Privacy Act Officer,
United States International Trade
Commission, 500 E Street SW., Wash-
ington, DC 20436, and shall clearly indi-
cate both on the envelope and in the
letter that it is a Privacy Act request
for amendment of records.

(b) Not later than 10 days (excluding
Saturdays, Sundays and legal public
holidays) after the date of receipt of a
Privacy Act request for amendment of
records, the Privacy Act Officer shall
acknowledge such receipt in writing.
Such a request for amendment will be
granted or denied by the Privacy Act
Officer or, for records maintained by
the Inspector General. If the request is
granted, the Privacy Act Officer, or the
Inspector General for records main-
tained by the Inspector General, shall
promptly make any correction of any
portion of the record which the indi-
vidual believes is not accurate, rel-
evant, timely, or complete. If, however,
the request is denied, the Privacy Act
Officer shall inform the individual of
the refusal to amend the record in ac-
cordance with the individual’s request
and give the reason(s) for the refusal.
In cases where the Privacy Act Officer
or the Inspector General has refused to
amend in accordance with an individ-
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ual’s request, he or she also shall ad-
vise the individual of the procedures
under §201.30 of this part for the indi-
vidual to request a review of that re-
fusal by the full Commission or by an
officer designated by the Commission.

§201.29 Commission disclosure of indi-
vidual records, accounting of
record disclosures, and requests for
accounting of record disclosures.

(a) It is the policy of the Commission
not to disclose, except as permitted
under 5 U.S.C. b552a(b), any record
which is contained in any system of
records maintained by the Commission
to any person, or to another agency,
except pursuant to a written request
by, or with the prior written consent
of, the individual to whom the record
pertains.

(b) Except for disclosures either to
officers and employees of the Commis-
sion, or to contractor employees who,
in the Inspector General’s or the Pri-
vacy Act Officer’s judgment, as appro-
priate, are acting as federal employees,
who have a need for the record in the
performance of their duties, and any
disclosure required by 5 U.S.C. 552, the
Privacy Act Officer shall keep an accu-
rate accounting of:

(1) The date, nature, and purpose of
each disclosure of a record to any per-
son or to another agency under para-
graph (a) of this section; and

(2) The name or address of the person
or agency to whom the disclosure is
made.

(c) The Privacy Act Officer shall re-
tain the accounting required by para-
graph (b) of this section for at least
five years or the life of the record,
whichever is longer, after such disclo-
sure.

(d) Except for disclosures made to
other agencies for civil or criminal law
enforcement purposes pursuant to 5
U.S.C. 552a(b)(7), the Privacy Act Offi-
cer shall make any accounting made
under paragraph (b) of this section
available to the individual named in
the record at the individual’s request.

(e) An individual requesting an ac-
counting of disclosure of his or her
records should make the request in
writing to the Privacy Act Officer,
United States International Trade
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Commission, 500 E Street SW., Wash-
ington, DC 20436. The request should
identify each particular record in ques-
tion and, whenever possible, the
system[s] of records wherein the re-
quested records are located, and clearly
indicate both on the envelope and in
the letter that it is a Privacy Act re-
quest for an accounting of disclosure of
records.

(f) Where the Commission has pro-
vided any person or other agency with
an individual record and such account-
ing as required by paragraph (b) of this
section has been made, the Privacy Act
Officer shall inform all such persons or
other agencies of any correction,
amendment, or notation of dispute con-
cerning said record.

§201.30 Commission review of re-
quests for access to records, for cor-
rection or amendment to records,
and for accounting of record disclo-
sures.

(a) The individual who disagrees with
the refusal of the Privacy Act Officer
or the Inspector General for access to a
record, to amend a record, or to obtain
an accounting of any record disclosure,
may request a review of such refusal by
the Commission within 60 days of re-
ceipt of the denial of his or her request.
A request for review of such a refusal
should be addressed to the Chairman,
United States International Trade
Commission, 500 E Street, SW., Wash-
ington, DC 20436, and shall clearly indi-
cate both on the envelope and in the
letter that it is a Privacy Act review
request.

(b) Not later than 30 days (excluding
Saturdays, Sundays, and legal public
holidays) from the date on which the
Commission receives a request for re-
view of the Privacy Act Officer’s or the
Inspector General’s refusal to grant ac-
cess to a record, to amend a record, or
to provide an accounting of a record
disclosure, the Commission shall com-
plete such a review and make a final
determination thereof unless, for good
cause shown, the Commission extends
the 30-day period.

(c) After the individual’s request has
been reviewed by the Commission, if
the Commission agrees with the Pri-
vacy Act Officer’s or the Inspector
General’s refusal to grant access to a
record, to amend a record, or to pro-
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vide an accounting of a record disclo-
sure, in accordance with the individ-
ual’s request, the Commission shall:

(1) Notify the individual in writing of
the Commission’s decision;

(2) For requests to amend or correct
records, advise the individual that he
or she has the right to file a concise
statement of disagreement with the
Commission which sets forth his or her
reasons for disagreement with the re-
fusal of the Commission to grant the
individual’s request; and

(3) Notify the individual of his or her
legal right, if any, to judicial review of
the Commission’s final determination.

(d) In any disclosure, containing in-
formation about which the individual
has filed a statement of disagreement
regarding an amendment of an individ-
ual’s record, the Privacy Act Officer,
or, for records maintained by the In-
spector General, the Inspector General,
shall clearly note any portion of the
record which is disputed and shall pro-
vide copies of the statement and, if the
Commission deems it appropriate, cop-
ies of a concise statement of the rea-
sons of the Commission for not making
the amendments requested, to persons
or other agencies to whom the disputed
record has been disclosed.

§201.31 Fees and employee conduct.

(a) The Commission shall not charge
any fee for the cost of searching for
and reviewing an individual’s records.

(b) Reproduction, duplication or
copying of records by the Commission
shall be at the rate of $0.10 per page.
There shall be no charge, however,
when the total amount does not exceed
$25.00.

(c) The Privacy Act Officer shall es-
tablish rules of conduct for persons in-
volved in the design, development, op-
eration, or maintenance of any system
of records, or in maintaining any
record, and periodically instruct each
such person with respect to such rules
and the requirements of the Privacy
Act including the penalties for non-
compliance.

[63 FR 29348, May 29, 1998, as amended at 68
FR 32975, June 3, 2003]
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§201.32 Specific exemptions.

(a) Pursuant to 5 U.S.C. 552a(k)(1), (5)
and (6), records contained in the sys-
tem entitled ‘‘Personnel Security In-
vestigative Files’ have been exempted

from subsections (¢)(3), (d), (e)1),
(e)(4)(G) through (I) and (f) of the Pri-
vacy Act. Pursuant to section

5b2a(k)(1) of the Privacy Act, the Com-
mission exempts records that contain
properly classified information that
pertains to national defense or foreign
policy and is obtained from other sys-
tems of records or another Federal
agency. Application of exemption (k)(1)
may be necessary to preclude the data
subject’s access to and amendment of
such classified information under 5
U.S.C. 552a(d). All information about
individuals in these records that meets
the criteria stated in 5 U.S.C. 552a(k)(5)
is also exempted because this system
contains investigatory material com-
piled solely for determining suit-
ability, eligibility, and qualifications
for Federal civilian employment, Fed-
eral contracts or access to classified
information. To the extent that the
disclosure of such material would re-
veal the identity of a source who fur-
nished information to the Government
under an express promise that the iden-
tity of the source would be held in con-
fidence, or, prior to September 27, 1975,
under an implied promise that the
identity of the source would be held in
confidence, the application of exemp-
tion (k)(56) will be required to honor
such a promise should an individual re-
quest access to the accounting of dis-
closure, or access to or amendment of
the record, that would reveal the iden-
tity of a confidential source. All infor-
mation in these records that meets the
criteria stated in 5 U.S.C. 552a(k)(6) is
also exempt because portions of a case
file record may relate to testing and
examining material used solely to de-
termine individual qualifications for
appointment or promotion in the Fed-
eral service. Access to or amendment
of this information by the data subject
would compromise the objectivity and
fairness of the testing or examining
process.

(b) Pursuant to 5 U.S.C. 552a(k)(1)
and (2), records contained in the sys-
tem entitled ‘‘Freedom of Information
Act and Privacy Act Records” have
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been exempted from paragraphs (c)(3),
(d), (e)1), (e)(4)(G) through (I) and (f) of
the Privacy Act. Pursuant to section
5562a(k)(1) of the Privacy Act, the Com-
mission exempts records that contain
properly classified information per-
taining to national defense or foreign
policy. Application of exemption (k)(1)
may be necessary to preclude individ-
uals’ access to or amendment of such
classified information under the Pri-
vacy Act. Pursuant to section
5b2a(k)(2) of the Privacy Act, and in
order to protect the effectiveness of In-
spector General investigations by pre-
venting individuals who may be the
subject of an investigation from ob-
taining access to the records and thus
obtaining the opportunity to conceal
or destroy evidence or to intimidate
witnesses, the Commission exempts
records insofar as they include inves-
tigatory material compiled for law en-
forcement purposes. However, if any in-
dividual is denied any right, privilege,
or benefit to which that individual is
otherwise entitled under Federal law
due to the maintenance of this mate-
rial, such material shall be provided to
such individual except to the extent
that the disclosure of such material
would reveal the identity of a source
who furnished information to the Gov-
ernment under an express promise that
the identity of the source would be
held in confidence.

[63 FR 29348, May 29, 1998, as amended at 82
FR 60865, Dec. 26, 2017; 90 FR 234, Jan. 3, 2025]

Subpart E—Opening Commission
Meetings to Public Observa-
tion Pursuant to 5 U.S.C.
552b

AUTHORITY: 5 U.S.C. 552b; 19 U.S.C. 1335.

SOURCE: 42 FR 11243, Feb. 28, 1977, unless
otherwise noted.

§201.33 Purpose and scope.

(a) Consistent with the principle that
the public is entitled to the fullest
practicable information regarding the
decisionmaking processes of the Fed-
eral Government, it is the purpose of
this subpart to open the meetings of
the United States International Trade
Commission to ©public observation
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while protecting the rights of individ-
uals and the ability of the Commission
to carry out its statutory functions
and responsibilities. These regulations
are promulgated pursuant to the direc-
tive of section (g) of the Government in
the Sunshine Act (6 U.S.C. 552b(g)), and
specifically implement sections (b)
through (f) of said act (b U.S.C. 552(b)
through (f)).

(b) Public access to documents being
considered at Commission meetings
may be obtained by access to the pub-
lic files of the Commission or, where
documents are not in said public files,
shall be obtained in the manner set
forth in subpart C of this part (§§201.17
through 201.21).

(c) Unless otherwise provided by the
public notices as described in §201.35 of
this subpart, public observation of
Commission meetings does not encom-
pass public participation in the delib-
erations at such meetings.

§201.34 Definitions.

For the purpose of this subpart:

(a)(1) Except as hereinafter provided,
the term meeting means the delibera-
tions of at least the number of indi-
vidual Commissioners required to take
action on behalf of the Commission
where such deliberations determine or
result in the joint conduct or disposi-
tion of official Commission business.

(2) The consideration by individual
Commissioners of business which is cir-
culated sequentially in writing (cir-
culation by ‘action jacket’) is not
considered a meeting under paragraph
(a)(1) of this section because circula-
tion by action jacket does not deter-
mine or result in the joint conduct or
disposition of Commission business
until ratification thereof by formal
vote of the Commissioners in a meet-
ing as defined by paragraph (a)(1) of
this section, although action proposed
by action jacket may be taken before
or after formal ratification thereof by
vote at a Commission meeting.

(3) Conference telephone calls among
the Commissioners are considered
meetings as defined by paragraph (a)(1)
of this section if they involve the num-
ber of Commissioners requisite for
Commission action, and where the de-
liberations of the Commissioners deter-
mine or result in the joint conduct or
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disposition of official Commission busi-
ness.

(4) Deliberations of a majority of the
entire membership of the Commission
with the sole purpose of determining
whether or not to call a meeting at a
date earlier than the requisite public
notice period as specified in §201.35 of
this subpart are not considered to con-
stitute a meeting or portion of a meet-
ing as defined by paragraph (a)(1) of
this section.

(5) Deliberations of a majority of the
entire membership of the Commission
with the sole purpose of determining
whether or not to close a portion or
portions of a meeting or series of meet-
ings pursuant to §201.36 of this subpart
are not considered to constitute a
meeting or portion of a meeting within
the meaning of paragraph (a)(1) of this
section.

(6) Deliberations of a majority of the
entire membership of the Commission
with the sole purpose of determining
whether or not to change the subject
matter of a publicly announced meet-
ing, or to change the determination of
the Commission to open or close a
meeting, or portion thereof, to the pub-
lic, following a public notice, as per-
mitted under §201.37(b) of this subpart,
are not considered to constitute a
meeting or portion of a meeting under
paragraph (a)(1) of this section.

(b) The terms Secretary and General
Counsel mean the Secretary and Gen-
eral Counsel of the Commission and
their respective designees within their
respective offices.

[63 FR 29348, May 29, 1998, as amended at 80
FR 39380, July 9, 2015]

§201.35 Notices to the public.

(a) At least seven (7) days before each
Commission meeting the Commission
shall issue a public notice which:

(1) States the time and place of the
meeting;

(2) Lists the subjects or agenda items
to be discussed at the meeting;

(3) States whether the meeting or
portion thereof is to be open or closed
to public observation; and

(4) Gives the name and business
phone number of the Secretary to the
Commission.

(b) When the Commission has voted
to close any portion of any meeting in
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accordance with §201.36 of this subpart,
the notice referred to in paragraph (a)
of this section shall also include, or be
amended to include, if already issued,
(1) A list of the persons reasonably ex-
pected to be present at such closed por-
tion or portions of the meeting, (2) A
corresponding list of the affiliations of
those persons reasonably expected to
be present, (3) A written copy of the
vote of each Commissioner on whether
or not the portion or portions of the
meeting or series of meetings should be
closed to public observation, (4) A full,
written explanation of the Commis-
sion’s action in closing the portion or
portions of the meeting or series of
meetings, and (5) A copy of the certifi-
cation of the General Counsel, called
for by §201.39 of this subpart, that such
portion or portions of the meeting or
series of meetings were properly closed
to the public by the Commission. When
a vote to close a portion or portions of
a meeting in accordance with §201.36 of
this subpart or a vote to change the
subject matter of a meeting or to
change a determination to open or
close a meeting, or portion thereof, to
the public in accordance with §201.37(b)
of this subpart fails for lack of a major-
ity of the entire membership of the
Commission, the vote shall also be pub-
lished as part of the notice required by
paragraph (a) of this section.

(c)(1) The 7-day period for public no-
tice provided for in paragraph (a) of
this section shall not apply when a ma-
jority of the entire membership of the
Commission determines by recorded
vote that Commission business re-
quires that a particular meeting be
called with less than 7 days’ notice and
that no earlier announcement of such
meeting was possible.

(2) When the Commission has voted
in conformity with paragraph (c)(1) of
this section to shorten the 7-day period
for public notice provided for by para-
graph (a) of this section with respect to
a particular meeting, the Commission
shall issue the public notice required
by paragraph (a) of this section at the
earliest practicable time.

(3) When the Commission not only
has voted in conformity with para-
graph (c)(1) of this section to shorten
the 7-day period for public notice pro-
vided for in paragraph (a) of this sec-
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tion with respect to a particular meet-
ing, but also has voted to close a por-
tion or portions of such meeting in ac-
cordance with §201.36 of this subpart,
the public notice required by paragraph
(c)(2) of this section shall also include,
or be amended to include, if already
issued, those items specified in para-
graph (b) of this section.

(d)(1) When the Commission has
changed the time or place of a publicly
announced meeting by acting under
§201.37(a) of this subpart, the public no-
tice required by paragraph (a) or (c)(2)
of this section shall be amended to re-
flect such changed time or place.

(2) When the Commission has
changed the subject matter of a meet-
ing or its determination to open or
close a meeting, or portion thereof, to
the public following a public notice by
acting under §201.37(b) of this subpart,
the public notice required by paragraph
(a) or (c)(2) of this section shall be
amended to

(i) Include a statement affirming
that Commission business required the
change in subject matter and that no
earlier announcement of such change
was possible and

(ii) Indicate the change in subject
matter and the vote of each Commis-
sioner upon such change.

(e)(1) The Secretary shall issue the
public notices required by this section
and such amendments thereto as are
appropriate to the specific meeting to
which they pertain.

(2) The Secretary

(i) Shall promptly post the public no-
tices referred to in paragraph (e)(1) of
this section on bulletin boards outside
the Office of the Secretary to the Com-
mission,

(ii) Shall make copies thereof avail-
able to interested members of the pub-
lic, including mailing copies thereof
through a mailing list of those persons
desiring to receive such notices and
distributing copies to the press, wheth-
er of specialized or general readership,
and

(iii) Shall immediately submit said
public notices to the FEDERAL REG-
ISTER for publication.
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(3) The Office of the Secretary shall
respond to all questions from the pub-
lic concerning the agendas of Commis-
sion meetings. Persons desiring to re-
ceive copies of notices of Commission
meetings should contact the Office of
the Secretary and request to be placed
on the mailing list.

[42 FR 11243, Feb. 28, 1977, as amended at 58
FR 64121, Dec. 6, 1993]

§201.36 Closing a portion or portions
of a meeting or a series of meetings.

(a) Every meeting of the Commission
shall be open to public observation ex-
cept when the Commission properly de-
termines in the manner specified in
paragraph (d) of this section that a por-
tion or portions of a Commission meet-
ing shall be closed to the public for the
specific reasons enumerated in para-
graph (b) of this section.

(b) The Commission may close a por-
tion or portions of a Commission meet-
ing only when it determines that pub-
lic disclosure of information to be dis-
cussed at such meeting is likely to:

(1) Disclose matters that are (i) Spe-
cifically authorized under criteria es-
tablished by Executive order to be kept
secret in the interests of national de-
fense or foreign policy and (ii) in fact
properly classified pursuant to such
Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act), provided that such statute
(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or (ii) Establishes particular criteria
for withholding or refers to particular
types of matters to be withheld.

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature when disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;
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(7) Disclose investigatory records
compiled for law-enforcement pur-
poses, or information which, if written,
would be contained in such records, but
only to the extent that the production
of such records or information would:
(i) Interfere with enforcement pro-
ceedings, (ii) deprive a person of a right
to a fair trial or to an impartial adju-
dication, (iii) constitute an unwar-
ranted invasion of personal privacy, or
(iv) disclose the identity of a confiden-
tial source, and, in the case of a record
compiled by a criminal law-enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national-security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(8)(i) Disclose information the pre-
mature disclosure of which would, in
those instances where the Commission
regulates commodities, be likely to
lead to significant financial specula-
tion in such commodities;

(ii) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Commission
action except (A) When the Commis-
sion has already disclosed to the public
the content or nature of its proposed
action or (B) when the Commission is
required by law to make such disclo-
sure on its own initiative prior to tak-
ing final Commission action on such
proposal; or

(9) Specifically concern:

(i) The Commission’s issuance of a
subpoena,

(ii) The Commission’s participation
in a civil action or proceeding, or

(iii) The initiation, conduct, or dis-
position by the Commission of a par-
ticular case of formal Commission ad-
judication under 19 U.S.C. 1337 pursu-
ant to the procedures of 5 U.S.C. 554 or
otherwise involving a determination on
the record after opportunity for a hear-
ing.

(c)(1) When the Commission has de-
termined that one or more of the spe-
cific reasons enumerated in paragraph
(b) of this section for closing a portion
or portions of a Commission meeting is
applicable to the subject matter or
matters to be discussed, the Commis-
sion shall consider whether or not the
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public interest requires that such por-
tion or portions of the meeting be open
to public observation.

(2) In making the public-interest de-
termination under paragraph (c)(1) of
this section, the Commission shall con-
sider whether public disclosure would
(i) Interfere with the Commission’s
carrying out its statutory responsibil-
ities, (ii) Conflict with the individual
right of privacy under the Privacy Act
of 1974 (5 U.S.C. 552a), or (iii) Place the
Commission in violation of any other
applicable provision of law, in addition
to any other factors which it deems to
be relevant to the particular meeting
in question.

(d)(1) Action by the Commission to
close a portion or portions of a meeting
for one or more of the specific reasons
enumerated in paragraphs (b) Q)
through (9) of this section shall be
taken only when a majority of the en-
tire membership of the Commission
has voted to take such action.

(2) A single recorded vote of the Com-
mission shall be taken with respect to:
(i) Bach Commission meeting of which
the Commission proposes to close a
portion or portions to the public for
one or more of the specific reasons enu-
merated in paragraphs (b) (1) through
(9) of this section, or (ii) any informa-
tion which the Commission proposes to
withhold from the public for one or
more of the specific reasons enumer-
ated in paragraphs (b) (1) through (9) of
this section. No proxy votes are per-
missible.

(e)(1) Action by the Commission to
close a series of meetings of which the
Commission proposes to close a portion
or portions to the public for one or
more of the specific reasons enumer-
ated in paragraphs (b) (1) through (9) of
this section may be taken by a single
recorded vote of the Commission to
close such portion or portions of the se-
ries. No proxy votes are permissible.

(2) A series of meetings may be closed
pursuant to paragraph (e)(1) of this sec-
tion so long as each meeting in such se-
ries: (i) Involves the same particular
matters and (ii) is scheduled to be held
no more than 30 days after the initial
meeting in such series.

(f) When the Commission (i) Has
voted to close a portion or portions of
a meeting in accordance with para-

48

19 CFR Ch. Il (4-1-25 Edition)

graph (d) of this section or (ii) has
voted to close a portion or portions of
a series of meetings in accordance with
paragraph (e) of this section, the public
notices referred to in paragraph (a) or
(c)(2) of §201.35 shall be issued or
amended in accordance with paragraph
(b) or (c)(3) of §201.35 at the earliest
practicable time, but no later than one
(1) working day following such vote.

§201.37 Changing the time, place, sub-
ject matter, or determination to
open or close a meeting following a
public notice.

(a) The time or place of a Commis-
sion meeting may be changed following
a public announcement required by
§201.35 only if the Commission publicly
announces such change or changes at
the earliest practicable time by issuing
an appropriate amendment to the pub-
lic notice as required by §201.35.

(b) The subject matter or matters of
a Commission meeting or the deter-
mination of the Commission to open or
close a meeting, or portion of a meet-
ing, to the public may be changed fol-
lowing a public announcement required
by §201.35 only if:

(i) A majority of the entire member-
ship of the Commission determines by
recorded vote that Commission busi-
ness so requires and that no earlier an-
nouncement of the change was possible
and

(ii) The Commission publicly an-
nounces such change in subject matter
or such change in the determination of
the Commission to open or close a
meeting, or a portion of a meeting, to
the public and the vote of each Com-
missioner upon such change or changes
in a subsequent amendment of the pub-
lic notice required by §201.35.

§201.38 Requests by interested per-
sons that the Commission close a
portion of a Commission meeting.

(a) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a Commission meeting requests
that the Commission close such por-
tion to the public for any of the spe-
cific reasons enumerated in paragraphs
(b) (5), (6), or (7) of §201.36, the Commis-
sion, upon the request of any one of the
Commissioners, shall take a vote in the
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manner specified in §201.36 of this sub-
part on whether or not to close such
portion of the meeting.

(b) When the Commission votes on a
request to close a portion of a meeting
under paragraph (a) of this section in
the manner specified in §201.36(d), a
public notice as required by paragraphs
(a) and (b) of §201.35 shall be issued.

§201.39 General Counsel’s certifi-
cation of Commission action in clos-
ing a meeting or a series of meet-
ings.

Before a Commission meeting may be
closed for the specific reasons enumer-
ated in paragraphs (b) (1) through (9) of
§201.36, the General Counsel (i) Shall,
in the related public notice, certify
that in his or her opinion the meeting
may be closed to the public and (ii)
Shall state each applicable exemptive
provision of paragraphs (b) (1) through
(9) of §201.36.

§201.40 Records-retention
ments.

(a) The Secretary shall maintain a
copy of the certification by the General
Counsel required by §201.39 for each
Commission meeting of which a por-
tion or portions are closed to the pub-
lic pursuant to a vote under §201.36(d).

(b) The Secretary shall also maintain
a copy of a statement from the pre-
siding officer of each Commission
meeting or portion thereof which was
closed to the public for the specific rea-
sons enumerated in paragraphs (b) (1)
through (9) of §201.36(b) setting forth (i)
The time and place of the closed meet-
ing, or portion thereof, and (ii) A list of
the persons present thereat.

(c) The Secretary shall also maintain
a complete transcript or electronic re-
cording of the proceedings of each
Commission meeting or portion of a
meeting, whether open to public obser-
vation or closed to the public. The Sec-
retary shall also maintain a complete
transcript or electronic recording of all
deliberations conducted under para-
graphs (a) (4), (5), and (6) of §201.34 of
this subpart.

(d) Where portions of a Commission
meeting are closed for the reasons con-
tained in paragraphs (b) (8)(A) or (9) of
§201.36, the Commission preserves the
option to maintain detailed minutes of

require-
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such portions. Such detailed minutes
shall fully and clearly describe all mat-
ters discussed and shall provide a full
and accurate summary of any actions
taken, and the reasons therefor, includ-
ing a description of each of the views
expressed on any item and the record
of any rollcall vote (reflecting the vote
of each member on the question). All
documents considered in connection
with any action shall be identified in
such minutes.

(e) The retention period for the
records required by paragraphs (a), (b),
(c), and (d) of this section shall be for
a period of at least two (2) years after
the particular Commission meeting, or
until one (1) year after the conclusion
of any Commission proceeding with re-
spect to which the meeting or portion
thereof was held, whichever occurs
later.

(f) The requirements of paragraphs
(c) and (d) of this section shall not af-
fect or supplant the existing duty of
the Secretary to maintain permanent
minutes of each Commission meeting.
The Secretary shall also maintain per-
manent minutes of all deliberations
conducted under paragraphs (a) (4), (),
and (6) of §201.34 of this subpart.

§201.41 Public inspection and copying
of records; applicable fees.

(a) The Secretary shall promptly
make available to interested members
of the public the transcript or elec-
tronic recording of the discussion of
any item on the agenda of a Commis-
sion meeting or of any item of the tes-
timony of any witness received at the
meeting, except for such item or items
of such discussion or testimony as the
Secretary determines to contain infor-
mation which may be withheld for rea-
sons specified in paragraphs (b) (1)
through (9) of §201.36. The determina-
tion of the Secretary shall be in con-
formity with a prior vote of the Com-
mission under §201.36(d) to close a por-
tion or portions of a meeting.

(b) Public inspection of electronic re-
cordings, transcripts, or minutes of
Commission meetings shall take place
at the United States International
Trade Commission, 500 E Street SW.,
Washington, DC 20436. A room is des-
ignated by the Office of the Secretary
and tape recorders with earphones are
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provided by the Commission for public-
inspection purposes when proceedings
are recorded on tape.

(c)(1) The Secretary shall provide any
person with copies of transcripts, min-
utes of Commission meetings, or tran-
scriptions of electronic recordings of
Commission meetings, which disclose
the identity of each speaker, at the ac-
tual cost of transcription or duplica-
tion.

(2) The Secretary shall not include
items of discussion or testimony deter-
mined by the Secretary to contain in-
formation which may be withheld from
the public for the reasons specified in
paragraphs (b) (1) through (9) of §201.36
in the copies furnished to the public in
accordance with paragraph (c)(1) of this
section. The determination of the Sec-
retary shall be in conformity with a
prior vote of the Commission under
§201.36(d) to close a portion or portions
of a meeting.

Subpart F—National Security
Information

AUTHORITY: 19 U.S.C. 1335; E.O. 13526, 75 FR
707.

SOURCE: 79 FR 46350, Aug. 8, 2014, unless
otherwise noted.

§201.42

This subpart supplements Executive
Order 13526 of December 29, 2009, and its
implementing directive (32 CFR part
2001) as it applies to the Commission.

Purpose and scope.

§201.43 Mandatory declassification re-
view.

(a) Requests for mandatory declassifica-
tion review—i(1) Definitions. Mandatory
declassification review (‘“MDR’’) means
the review for declassification of clas-
sified information in response to a re-
quest for declassification that meets
the requirements under section 3.5 of
Executive Order 13526.

(2) Procedures. Requests for MDR of
information in the custody of the Com-
mission that is classified under Execu-
tive Order 13526 or predecessor orders
shall be directed to the Secretary to
the Commission, U.S. International
Trade Commission, 500 E Street SW.,
Washington, DC 20436. MDR requests
will be processed in accordance with
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Executive Order 13526, its imple-
menting directive, and this section. An
MDR request must describe the docu-
ment or material containing the re-
quested information with sufficient
specificity to enable Commission per-
sonnel to locate it with a reasonable
amount of effort. Requests for broad
types of information, entire file series
of records, or similar non-specific re-
quests may be denied processing. The
Secretary shall notify a requester who
has submitted a non-specific request
that no further action will be taken on
the request unless the requester pro-
vides additional description.

(b) Freedom of Information Act and Pri-
vacy Act requests. (1) Requests for
records submitted under the Freedom
of Information Act (“FOIA”) (b U.S.C.
5562), as amended, or the Privacy Act of
1974 (5 U.S.C. 5b2a), as amended, which
include classified information shall be
processed in accordance with the provi-
sions of those acts and applicable Com-
mission regulations (subpart C of this
part (FOIA regulations); subpart D of
this part (Privacy Act regulations)).

(2) If a requester submits a request
under FOIA and also requests MDR, the
Secretary shall require the requester
to select one process or the other. If
the requester fails to select one or the
other process, the Secretary will treat
the request as a FOIA request unless
the requested materials are subject
only to MDR.

(c) Referral of MDR requests. (1) Be-
cause the Commission does not have
original classification authority and
all U.S. originated classified informa-
tion in its custody has been originally
classified by another Federal agency,
the Secretary shall refer all requests
for MDR and the pertinent records to
the originating agency for review. Fol-
lowing consultations with the origi-
nating agency, the Secretary shall no-
tify the requester of the referral unless
such association is itself classified
under Executive Order 13526 or its pred-
ecessor orders. The Secretary shall re-
quest that the originating agency, in
accordance with 32 CFR 2001.33(a)(2)(ii)
and 2001.34(e):

(i) Promptly process the request for
declassification,

(ii) Communicate its declassification
determination to the Secretary, and
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(iii) If the originating agency pro-
poses to withhold any information
from public release, notify the Sec-
retary of the specific information at
issue and the applicable law that au-
thorizes and warrants withholding such
information.

(2) Unless a prior arrangement has
been made with the originating agency,
the Secretary shall collect the results
of that agency’s review and inform the
requester of any final decision regard-
ing the declassification of the re-
quested information as follows:

(i) If the originating agency denies
declassification of the requested infor-
mation in whole or in part, the Sec-
retary shall ensure that the decision
provided to the requester includes noti-
fication of the right to file an adminis-
trative appeal with the originating
agency within 60 days of receipt of the
denial and the mailing address for the
appellate authority at the originating
agency.

(ii) If the originating agency declas-
sifies the requested information in
whole or in part, the Secretary shall
determine whether the requested de-
classified information is exempt from
disclosure, in whole or in part, under
the provisions of a statutory authority,
such as the FOIA. The Secretary shall
inform the requester that an appeal
from a denial of requested declassified
information must be received within 60
days of the date of the letter of denial
and shall be made to the Commission
and addressed to the Chairman, United
States International Trade Commis-
sion, 500 E Street SW., Washington, DC
20436.

(d) Foreign Government Information—
(1) Definitions. ‘‘Foreign government in-
formation” (‘““FGI”’) means information
provided to the United States Govern-
ment by a foreign government or gov-
ernments, an international organiza-
tion of governments, or any element
thereof, with the expectation that the
information, the source of the informa-
tion, or both, are to be held in con-
fidence; information produced by the
United States Government pursuant to
or as a result of a joint arrangement
with a foreign government or govern-
ments, or an international organiza-
tion of governments, or any element
thereof, requiring that the informa-
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tion, the arrangement, or both, are to
be held in confidence; or information
received and treated as FGI under the
terms of a predecessor of Executive
Order 13526.

(2) MDR requests for classified records
in Commission custody that contain FGI.
The Commission will handle such MDR
requests consistent with the require-
ments of Executive Order 13526 and 32
CFR part 2001. MDR requests for FGI
initially received or classified by an-
other Federal agency shall be referred
to such agency following the referral
procedures in paragraph (c) of this sec-
tion.

(e) Appeals of denials of MDR requests.
MDR appeals are for the denial of clas-
sified information only. Appeals of de-
nials are handled in accordance with 32
CFR 2001.33(a)(2)(iii), which provides
that the agency appellate authority de-
ciding an administrative appeal of the
denial of an MDR request shall notify
the requester in writing of the reasons
for any denial and inform the requester
of his or her final appeal rights to the
Interagency Security Classification
Appeals Panel.

Subpart G—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the U.S.
International Trade Commis-
sion

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4575, 4579, Feb. 5, 1986, unless
otherwise noted.

§201.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§201.102 Application.

This part applies to all programs or
activities conducted by the agency.



§201.103

§201.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
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digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
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who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §201.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[61 FR 4575, 4579, Feb. 5, 1986; 51 FR 7543, Mar.
5, 1986]

§§201.104-201.109 [Reserved]

§201.110 Self-evaluation.

(a) The agency shall, by April 9, 1987,
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§201.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
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conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§8§201.112-201.129 [Reserved]

§201.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.
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(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§201.131-201.139 [Reserved]

§201.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
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conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§201.141-201.148 [Reserved]

§201.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§201.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§201.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§201.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
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such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
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shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[61 FR 4575, 4579, Feb. 5, 1986; 51 FR 7543, Mar.
5, 1986]

§201.151 Program accessibility: New

construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§201.152-201.159 [Reserved]

§201.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.
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(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §201.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§201.161-201.169 [Reserved]

§201.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
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to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Director, Office of Equal Em-
ployment Opportunity, shall be respon-
sible for coordinating implementation
of this section. Complaints may be sent
to the Director, Office of Equal Em-
ployment Opportunity, United States
International Trade Commission, 500 E
Street SW., Washington, DC 20436.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and wusable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §201.170(g). The agency
may extend this time for good cause.
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(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.
(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 4575, 4579, Feb. 5, 1986, as amended at
51 FR 4576, Feb. 5, 1986; 68 FR 32975, June 3,
2003]

§§201.171-201.999 [Reserved]

Subpart H—Debt Collection

AUTHORITY: 19 U.S.C. 1335 5 U.S.C.
5514(b)(1); 31 U.S.C. 3716(b); 31 TU.S.C.
3720A(b)(4); 31 CFR chapter IX; 26 CFR

301.6402-6(D).

SOURCE: 62 FR 38019, July 16, 1997, unless
otherwise noted.

§201.201 Definitions.

Except where the context clearly in-
dicates otherwise or where the term is
defined elsewhere in this section, the
following definitions shall apply to this
subpart.

(a) Agency means a department, agen-
cy, court, court administrative office,
or instrumentality in the executive, ju-
dicial, or legislative branch of Govern-
ment, including government corpora-
tions.

(b) Certification means a written
statement received by a paying agency
from a creditor agency that requests
the paying agency to offset the salary
of an employee and specifies that re-
quired procedural protections have
been afforded the employee.

(¢) Chairman means the Chairman of
the Commission.
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(d) Compromise means the settlement
or forgiveness of a debt.

(e) Creditor agency means an agency
of the Federal government to which
the debt is owed.

(f) Director means the Director, Office
of Finance of the Commission or an of-
ficial designated to act on the Direc-
tor’s behalf.

(g) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, and,
in the case of an employee not entitled
to basic pay, other authorized pay, re-
maining for each pay period after the
deduction of any amount required by
law to be withheld. The Commission
shall allow the following deductions in
determining the amount of disposable
pay that is subject to salary offset:

(1) Federal employment taxes;

(2) Amounts mandatorily withheld
for the United States Soldiers’ and Air-
men’s Home;

(3) Fines and forfeiture ordered by a
court-martial or by a commanding offi-
cer;

(4) Amounts deducted for Medicare;

(5) Federal, state, or local income
taxes to the extent authorized or re-
quired by law, but no greater than
would be the case if the employee
claimed all dependents to which he or
she is entitled and such additional
amounts for which the employee pre-
sents evidence of a tax obligation sup-
porting the additional withholding;

(6) Health insurance premiums;

(7) Normal retirement contributions,
including employee contributions to
the Thrift Savings Plan;

(8) Normal life insurance premiums
(e.g., Serviceman’s Group Life Insur-
ance and ‘‘Basic Life’’ Federal Employ-
ee’s Group Life Insurance premiums),
not including amounts deducted for
supplementary coverage.

(h) Employee means a current em-
ployee of the Commission or other
agency, including a current member of
the Armed Forces or a Reserve of the
Armed Forces of the United States.

(i) Federal Claims Collection Standards
(FCCS) means standards published at 31
CFR chapter IX.

(j) Hearing official means an indi-
vidual responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed and for
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rendering a decision on the basis of
such hearing. A hearing official may
not be under the supervision or control
of the Chairman when the Commission
is the creditor agency but may be an
administrative law judge.

(k) Notice of Intent to Offset or Notice
of Intent means a written notice from a
creditor agency to an employee, orga-
nization, or entity stating that the
debtor is indebted to the creditor agen-
cy and apprising the debtor of certain
procedural rights.

(1) Notice of Salary Offset means a
written notice from the paying agency
to an employee after a certification
has been issued by a creditor agency,
informing the employee that salary
offset will begin at the next officially
established pay interval.

(m) Office of Finance means the Office
of Finance of the Commission.

(n) Paying agency means the agency
of the Federal government that em-
ploys the individual who owes a debt to
an agency of the Federal government.
In some cases, the Commission may be
both the creditor agency and the pay-
ing agency.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.202 Purpose and scope of salary
and administrative offset rules.

(a) Purpose. The purpose of sections
201.201 through 201.207 is to implement
5 U.S.C. 5514, 31 U.S.C. 3716, and 31
U.S.C. 3720A which authorize the col-
lection by salary offset, administrative
offset, or tax refund offset of debts
owed by persons, organizations, or en-
tities to the Federal government. Gen-
erally, however, a debt may not be col-
lected by such means if it has been out-
standing for more than ten years after
the agency’s right to collect the debt
first accrued. These proposed regula-
tions are consistent with the Office of
Personnel Management regulations on
salary offset, codified at 5 CFR Part
550, subpart K, and with regulations on
administrative offset codified at 31
CFR part 901.

(b) Scope. (1) Sections 201.201 through
201.207 establish agency procedures for
the collection of certain debts owed the
Government.
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(2) Sections 201.201 through 201.207
apply to collections by the Commission
from:

(i) Federal employees who are in-
debted to the Commission;

(ii) Employees of the Commission
who are indebted to other agencies; and

(iii) Other persons, organizations, or
entities that are indebted to the Com-
mission.

(3) Sections 201.201 through 201.207 do
not apply:

(i) To debts or claims arising under
the Internal Revenue Code of 1986 (26
U.S.C. et seq.), the Social Security Act
(42 U.S.C. 301 et seq.), or the tariff laws
of the United States;

(ii) To a situation to which the Con-
tract Disputes Act (41 U.S.C. 601 et seq.)
applies; or

(iii) In any case where collection of a
debt is explicitly provided for or pro-
hibited by another statute (e.g., travel
advances in 5 U.S.C. 4108).

(4) Nothing in Sections 201.201
through 201.207 precludes the com-
promise, suspension, or termination of
collection actions where appropriate
under the standards implementing the

Federal Claims Collection Act (31
U.S.C. 3711 et seq.), namely, 31 CFR
chapter IX.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.203 Delegation of authority.

Authority to conduct the following
activities is hereby delegated to the
Director:

(a) Initiate and effectuate the admin-
istrative collection process;

(b) Accept or reject compromise of-
fers and suspend or terminate collec-
tion actions where the claim does not
exceed $100,000 or such higher amount
as the Chairman may from time to
time prescribe, exclusive of interest,
administrative costs, and penalties as
provided herein, as set forth in 31
U.S.C. 3711(a)(2);

(c) Report to consumer reporting
agencies certain data pertaining to de-
linquent debts;

(d) Use offset procedures to effec-
tuate collection; and

(e) Take any other action necessary
to facilitate and augment collection in
accordance with the policies contained
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herein and as otherwise provided by
law.

§201.204 Salary offset.

(a) Notice requirements before offset
where the Commission is the creditor
agency. Deductions under the authority
of 5 U.S.C. 5514 will not be made unless
the Commission provides the employee
with a written Notice of Intent to Off-
set a minimum of 30 calendar days be-
fore salary offset is initiated. The No-
tice of Intent shall state:

(1) That the Director has reviewed
the records relating to the claim and
has determined that a debt is owed;

(2) The Director’s intention to collect
the debt by means of deduction from
the employee’s current disposable pay
account until the debt and all accumu-
lated interest is paid in full;

(3) The amount of the debt and the
facts giving rise to the debt;

(4) A repayment schedule that in-
cludes the amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(5) The opportunity for the employee
to propose an alternative written
schedule for the voluntary repayment
of the debt, in lieu of offset, on terms
acceptable to the Commission. The em-
ployee shall include a justification in
the request for the alternative sched-
ule. The schedule shall be agreed to
and signed by both the employee and
the Director;

(6) An explanation of the Commis-
sion’s policy concerning interest, pen-
alties, and administrative costs, in-
cluding a statement that such assess-
ments must be made unless excused in
accordance with the Federal Claims
Collection Standards;

(7) The employee’s right to inspect
and copy all records of the Commission
not exempt from disclosure pertaining
to the debt claimed or to receive copies
of such records if the debtor is unable
personally to inspect the records, due
to geographical or other constraints;

(8) The name, address, and telephone
number of the Director to whom re-
quests for access to records relating to
the debt must be sent;

(9) The employee’s right to a hearing
conducted by an impartial hearing offi-
cial (an administrative law judge or
other hearing official not under the su-
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pervision or control of the Chairman)
with respect to the existence and
amount of the debt claimed or the re-
payment schedule (i.e., the percentage
of disposable pay to be deducted each
pay period), so long as a request is filed
by the employee as prescribed in para-
graph (c)(1) of this section;

(10) The name, address, and telephone
number of the Director to whom a pro-
posal for voluntary repayment must be
sent and who may be contacted con-
cerning procedures for requesting a
hearing;

(11) The method and deadline for re-
questing a hearing;

(12) That the timely filing of a re-
quest for a hearing on or before the
156th calendar day following receipt of
the Notice of Intent will stay the com-
mencement of collection proceedings;

(13) The name and address of the of-
fice to which the request should be
sent;

(14) That the Commission will ini-
tiate certification procedures to imple-
ment a salary offset not less than 30
days from the date of receipt of the No-
tice of Intent to Offset, unless the em-
ployee files a timely request for a hear-
1ng;

(15) That a final decision on whether
a hearing will be held (if one is re-
quested) will be issued at the earliest
practical date;

(16) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the employee to:

(i) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(ii) Penalties under the False Claims
Act, 31 U.S.C. 3729-3733, or under any
other applicable statutory authority;
or

(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002 or under
any other applicable statutory author-
ity;

(17) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(18) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or de-
ducted from debts that are later waived



§201.204

or found not to be owed to the United
States will be promptly refunded to the
employee; and

(19) That proceedings with respect to
such debt are governed by 5 U.S.C. 5514.

(b) Review of Commission records re-
lated to the debt. (1) An employee who
desires to inspect or copy Commission
records related to a debt owed to the
Commission must send a letter to the
Director as designated in the Notice of
Intent requesting access to the rel-
evant records. The letter must be re-
ceived in the office of the Director
within 15 calendar days after the em-
ployee’s receipt of the Notice of Intent.

(2) In response to a timely request
submitted by the debtor, the Director
will notify the employee of the loca-
tion and time when the employee may
inspect and copy records related to the
debt.

(3) If the employee is unable person-
ally to inspect the records, due to geo-
graphical or other constraints, the Di-
rector shall arrange to send copies of
such records to the employee.

(c) Opportunity for a hearing where the
Commission is the creditor agency—(1) Re-
quest for a hearing. (i) An employee who
requests a hearing on the existence or
amount of the debt held by the Com-
mission or on the offset schedule pro-
posed by the Commission must send
such request to the Director. The re-
quest for a hearing must be received by
the Director on or before the 15th cal-
endar day following receipt by the em-
ployee of the notice.

(ii) The employee must specify
whether an oral hearing is requested. If
an oral hearing is desired, the request
should explain why the matter cannot
be resolved by review of the documen-
tary evidence alone. The request must
be signed by the employee and must
fully identify and explain with reason-
able specificity all the facts, evidence,
and witnesses, if any, that the em-
ployee believes support his or her posi-
tion.

(2) Failure to timely submit. If the em-
ployee files a request for hearing after
the expiration of the 15-calendar-day
period provided for in paragraph (c)(1)
of this section, the Director may ac-
cept the request if the employee can
show that the delay was the result of
circumstances beyond his or her con-
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trol or that he or she failed to receive
actual notice of the filing deadline.

(3) Obtaining the services of a hearing
official. (i) When the debtor is not a
Commission employee and the Com-
mission cannot provide a prompt and
appropriate hearing before an adminis-
trative law judge or other hearing offi-
cial, the Commission may request a
hearing official from an agent of the
paying agency, as designated in 5 CFR
part 581, appendix A, or as otherwise
designated by the paying agency.

(ii) When the debtor is a Commission
employee, the Commission may con-
tact any agent of another agency, as
designated in 5 CFR part 581, appendix
A, or as otherwise designated by the
agency, to request a hearing official.

(4) Procedure—(i) Notice. After the em-
ployee requests a hearing, the hearing
official shall notify the employee of
the form of the hearing to be provided.
If the hearing will be oral, the notice
shall set forth the date, time, and loca-
tion of the hearing, which must occur
no more than 30 calendar days after the
request is received, unless the em-
ployee requests that the hearing be de-
layed. If the hearing will be conducted
by examination of documents, the em-
ployee shall be notified within 30 cal-
endar days that he or she should sub-
mit evidence and arguments in writing
to the hearing official.

(ii) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing need not be an adversarial
adjudication, and rules of evidence
need not apply. Witnesses who testify
in oral hearings shall do so under oath
or affirmation. Oral hearings may take
the form of, but are not limited to:

(A) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;

(B) Informal meetings in which the
hearing examiner interviews the em-
ployee; or

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation.
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(iii) Documentary hearing. If the hear-
ing official determines that an oral
hearing is not necessary, he or she
shall make the determination based
upon a review of the written record.

(iv) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.

(5) Date of decision. The hearing offi-
cial shall issue a written opinion stat-
ing his or her decision, based upon all
evidence and information developed at
the hearing, as soon as practicable
after the hearing, but not later than 60
calendar days after the date on which
the request was received by the Com-
mission, unless the hearing was de-
layed at the request of the employee,
in which case the 60 day decision period
shall be extended by the number of
days by which the hearing was post-
poned. The decision of the hearing offi-
cial shall be final.

(6) Content of decision. The written de-
cision shall include:

(i) A summary of the facts con-
cerning the origin, nature, and amount
of the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, if applicable.

(7) Failure to appear. If, in the absence
of good cause shown (e.g., illness), the
employee or the representative of the
Commission fails to appear, the hear-
ing official shall proceed with the hear-
ing as scheduled, and make his or her
determination based upon the oral tes-
timony presented and the documenta-
tion submitted by both parties. At the
request of both parties, the hearing of-
ficial may schedule a new hearing date.
Both parties shall be given reasonable
notice of the time and place of this new
hearing.

(d) Certification where the Commission
is the creditor agency. (1) The Director
shall issue a certification in all cases
where:

(i) The hearing official determines
that a debt exists; or

(ii) The employee admits the exist-
ence and amount of the debt, for exam-
ple, by failing to request a hearing.

(2) The certification must be in writ-
ing and must state:

(i) That the employee owes the debt;

(ii) The amount and basis of the debt;
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(iii) The date the Government’s right
to collect the debt first accrued;

(iv) That the Commission’s regula-
tions have been approved by OPM pur-
suant to 5 CFR part 550, subpart K;

(v) If the collection is to be made by
lump-sum payment, the amount and
date such payment will be collected;

(vi) If the collection is to be made in
installments, the number of install-
ments to be collected, the amount of
each installment, and the date of the
first installment, if a date other than
the next officially established pay pe-
riod; and

(vii) The date the employee was noti-
fied of the debt, the action(s) taken
pursuant to the Commission’s regula-
tions, and the dates such actions were
taken.

(e) Voluntary repayment agreements as
alternative to salary offset where the
Commission is the creditor agency. (1) In
response to a Notice of Intent, an em-
ployee may propose to repay the debt
in accordance with scheduled install-
ment payments. Any employee who
wishes to repay a debt without salary
offset shall submit in writing a pro-
posed agreement to repay the debt. The
proposal shall set forth a proposed re-
payment schedule. Any proposal under
paragraph (e) of this section must be
received by the Director within 15 cal-
endar days after receipt of the Notice
of Intent.

(2) In response to a timely proposal
by the debtor, the Director shall notify
the employee whether the employee’s
proposed written agreement for repay-
ment is acceptable. It is within the dis-
cretion of the Director to accept, re-
ject, or propose to the debtor a modi-
fication of the proposed repayment
agreement.

(3) If the Director decides that the
proposed repayment agreement is un-
acceptable, the employee shall have 15
calendar days from the date he or she
received notice of the decision in which
to file a request for a hearing.

(4) If the Director decides that the
proposed repayment agreement is ac-
ceptable or the debtor agrees to a
modification proposed by the Director,
the agreement shall be put in writing
and signed by both the employee and
the Director.
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(f) Special review where the Commission
is the creditor agency. (1) An employee
subject to salary offset or a voluntary
repayment agreement may, at any
time, request a special review by the
Director of the amount of the salary
offset or voluntary payment, based on
materially changed circumstances, in-
cluding, but not limited to, cata-
strophic illness, divorce, death, or dis-
ability.

(2) In determining whether, as a re-
sult of materially changed cir-
cumstances, an offset would prevent
the employee from meeting essential
subsistence expenses (costs incurred for
food, housing, clothing, transportation,
and medical care), the employee shall
submit to the Director a detailed state-
ment and supporting documents for the
employee, his or her spouse, and de-
pendents indicating:

(i) Income from all sources;

(ii) Assets;

(iii) Liabilities;

(iv) Number of dependents;

(v) Expenses for food, housing, cloth-
ing, and transportation;

(vi) Medical expenses; and

(vii) Exceptional expenses, if any.

(3) If the employee requests a special
review under paragraph (f) of this sec-
tion, the employee shall file an alter-
native proposed offset or payment
schedule and a statement, with sup-
porting documents, showing why the
current salary offset or payments re-
sult in extreme financial hardship to
the employee.

(4) The Director shall evaluate the
statement and supporting documents
and determine whether the original off-
set or repayment schedule imposes ex-
treme financial hardship on the em-
ployee. The Director shall notify the
employee in writing within 30 calendar
days of such determination, including,
if appropriate, his or her acceptance of
a revised offset or payment schedule.

(5) If the special review results in a
revised offset or repayment schedule,
the Director shall provide a new cer-
tification to the paying agency.

(g) Notice of salary offset where the
Commission is the paying agency. (1)
Upon issuance of a proper certification
by the Director (for debts owed to the
Commission) or upon receipt of a prop-
er certification from another creditor
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agency, the Office of Finance shall
send the employee a written notice of
salary offset. Such notice shall advise
the employee:

(i) Of the certification that has been
issued by the Director or received from
another creditor agency;

(ii) Of the amount of the debt and of
the deductions to be made; and

(iii) Of the initiation of salary offset
at the next officially established pay
interval or as otherwise provided for in
the certification.

(2) The Office of Finance shall pro-
vide a copy of the notice to the cred-
itor agency and advise such agency of
the dollar amount to be offset and the
pay period when the offset will begin.

(h) Procedures for salary offset where
the Commission is the paying agency—(1)
Generally. (i) The Director shall coordi-
nate salary deductions under this sec-
tion.

(ii) The Director shall determine the
amount of an employee’s disposable
pay and the amount of the salary offset
subject to the requirements in this
paragraph.

(iii) Deductions shall begin the pay
period following the issuance of the
certification by the Director or the re-
ceipt by the Office of Finance of the
certification from another agency or as
soon thereafter as possible.

(2) Types of collection—(i) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of the
employee’s disposable pay, such debt

ordinarily will be collected in one
lump-sum payment.
(ii) Installment deductions. Install-

ment deductions will be made over a
period not greater than the anticipated
period of employment. The size and fre-
quency of installment deductions will
bear a reasonable relation to the size of
the debt and the employee’s ability to
pay. However, the amount deducted for
any pay period will not exceed 15 per-
cent of the disposable pay from which
the deduction is made unless the em-
ployee has agreed in writing to the de-
duction of a greater amount. The in-
stallment payment should normally be
sufficient in size and frequency to lia-
uidate the debt in no more than three
years. Installment payments of less
than $50 should be accepted only in the
most unusual circumstances.
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(iii) Lump-sum deductions from final
check. In order to liquidate a debt, a
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made
pursuant to 31 U.S.C. 3716 and 5 U.S.C.
55614(a)(1) from any final salary pay-
ment due a former employee, whether
the former employee was separated
voluntarily or involuntarily.

(iv) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from the
Commission, and the balance of the
debt cannot be liquidated by offset of
the final salary check, the Commis-
sion, pursuant to 31 U.S.C. 3716, may
offset any later payments of any kind
to the former employee to collect the
balance of the debt.

(3) Multiple debts. Where two or more
creditor agencies are seeking salary
offset, or where two or more debts are
owed to a single creditor agency, the
Office of Finance may, at its discre-
tion, determine whether one or more
debts should be offset simultaneously
within the 15 percent limitation.

(4) Order of precedence for recovery of
debts owed the Government. (i) For Com-
mission employees, subject to para-
graph (h)(3) of this section and (para-
graph (h)(4)(ii) of this section, offsets
to recover debts owed the United
States Government shall be made from
disposable pay in the following order of
precedence:

(A) Indebtedness due the Commis-
sion;

(B) Indebtedness due other agencies.

(i) In the event that a debt to the
Commission is certified while an em-
ployee is subject to salary offset to
repay another agency, the Office of Fi-
nance may, at its discretion, determine
whether the debt to the Commission
should be repaid before the debt to the
other agency, repaid simultaneously,
or repaid after the debt to the other
agency.

(iii) A levy pursuant to the Internal
Revenue Code of 1986 shall take prece-
dence over other deductions under this
section, as provided in 5 U.S.C. 5514(d).

(1) Coordinating salary offset with other
agencies—(1) Responsibility of the Com-
mission as the creditor agency. (i) The Di-
rector shall be responsible for:

(A) Arranging for a hearing upon
proper request by a Federal employee;
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(B) Preparing the Notice of Intent to
Offset consistent with the require-
ments of paragraph (a) of this section;

(C) Obtaining hearing officials from
other agencies pursuant to paragraph
(c)(3) of this section; and

(D) Ensuring that each certification
of debt is sent to a paying agency pur-
suant to paragraph (d)(2) of this sec-
tion.

(ii) Upon completion of the proce-
dures established in paragraphs (a)
through (f) of this section, the Director
shall submit a certified debt claim and
an installment agreement or other in-
struction on the payment schedule, if
applicable, to the employee’s paying
agency.

(iii) If the employee is in the process
of separating from Government em-
ployment, the Commission shall sub-
mit its debt claim to the employee’s
paying agency for collection by lump-
sum deduction from the employee’s
final check. The paying agency shall
certify the total amount of its collec-
tion and furnish a copy of the certifi-
cation to the Commission and to the
employee.

(iv) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the Commission may, unless oth-
erwise prohibited, request that money
due and payable to the employee from
the Federal Government be adminis-
tratively offset to collect the debt.

(v) When an employee transfers to
another paying agency, the Commis-
sion shall not repeat the procedures de-
scribed in paragraphs (a) through (f) of
this section in order to resume col-
lecting the debt. Instead, the Commis-
sion shall review the debt upon receiv-
ing the former paying agency’s notice
of the employee’s transfer and shall en-
sure that collection is resumed by the
new paying agency.

(2) Responsibility of the Commission as
the paying agency— (i) Complete claim.
When the Commission receives a cer-
tified claim from a creditor agency, the
employee shall be given written notice
of the certification, the date salary off-
set will begin, and the amount of the
periodic deductions. Deductions shall
be scheduled to begin at the next offi-
cially established pay interval or as
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otherwise provided for in the certifi-
cation.

(ii) Incomplete claim. When the Com-
mission receives an incomplete certifi-
cation of debt from a creditor agency,
the Commission shall return the debt
claim with notice that procedures
under 5 U.S.C. 5514 and 5 CFR 550.1104
must be followed and that a properly
certified debt claim must be received
before action will be taken to collect
from the employee’s current pay ac-
count.

(iii) Review. The Commission is not
authorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of
the debt certified by the creditor agen-
cy.

(iv) Employees who transfer from one
paying agency to another agency. If,
after the creditor agency has sub-
mitted the debt claim to the Commis-
sion, the employee transfers to an
agency outside the Commission before
the debt is collected in full, the Com-
mission must certify the total amount
collected on the debt. One copy of the
certification shall be furnished to the
employee and one copy shall be sent to
the creditor agency along with notice
of the employee’s transfer. If the Com-
mission is aware that the employee is
entitled to payments from the Civil
Service Retirement and Disability
Fund, or other similar payments, it
must provide written notification to
the agency responsible for making such
payments that the debtor owes a debt
(including the amount) and that the re-
quirements set forth herein and in the
Office of Personnel Management’s reg-
ulation (b CFR part 550) have been fully
met.

(j) Interest, Penalties, and Adminis-
trative Costs. Where the Commission is
the creditor agency, it shall assess in-
terest, penalties, and administrative
costs pursuant to 31 U.S.C. 3717 and 31
CFR 901.9.

(k) Refunds. (1) Where the Commis-
sion is the creditor agency, it shall
promptly refund any amount deducted
under the authority of 5 U.S.C. 5514
when:

(i) The debt is compromised or other-
wise found not to be owing to the
United States; or

64

19 CFR Ch. Il (4-1-25 Edition)

(ii) An administrative or judicial
order directs the Commission to make
a refund.

(2) Unless required by law or con-
tract, refunds under this paragraph (k)
shall not bear interest.

(1) Request from a creditor agency for
the services of a hearing official. (1) The
Commission may provide a hearing of-
ficial upon request of the creditor
agency when the debtor is employed by
the Commission and the creditor agen-
cy cannot provide a prompt and appro-
priate hearing before a hearing official
furnished pursuant to another lawful
arrangement.

(2) The Commission may provide a
hearing official upon request of a cred-
itor agency when the debtor works for
the creditor agency and that agency
cannot arrange for a hearing official.

(3) The Director shall arrange for
qualified personnel to serve as hearing
officials.

(4) Services rendered under this para-
graph (1) shall be provided on a fully re-
imbursable basis pursuant to 31 U.S.C.
1535.

(m) Non-waiver of rights by payments.
A debtor’s payment, whether voluntary
or involuntary, of all or any portion of
a debt being collected pursuant to this
section shall not be construed as a
waiver of any rights that the debtor
may have under any statute, regula-
tion, or contract except as otherwise
provided by law or contract.

(n) Exception to due process proce-
dures. The procedures set forth in this
section shall not apply to adjustments
described in 5 U.S.C. 5514(a)(3) and b
CFR 550.1104(c).

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]
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Any negative adjustment to pay aris-
ing out of an employee’s election of
coverage, or a change in coverage,
under a Federal benefits program re-
quiring periodic deductions from pay
shall not be considered collection of a
“‘debt’” for the purposes of this section
if the amount to be recovered was ac-
cumulated over four pay periods or
less. In such cases, the Commission
need not comply with §201.204, but it

Salary adjustments.
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will provide a clear and concise state-
ment in the employee’s earnings state-
ment advising the employee of the pre-
vious overpayment at the time the ad-
justment is made.

§201.206 Administrative offset.

(a) Collection. The Director may col-
lect a claim pursuant to 31 U.S.C. 3716
from a person, organization, or entity
other than an agency of the United
States Government by administrative
offset of monies payable by the Govern-
ment. Collection by administrative off-
set shall be undertaken where the
claim is certain in amount, where off-
set is feasible and desirable and not
otherwise prohibited, where the appli-
cable statute of limitations has not ex-
pired, and where the offset is in the
best interest of the United States.

(b) Offset prior to completion of proce-
dures. Prior to the completion of the
procedures described in paragraph (c)
of this section, the Commission may ef-
fect offset if:

(1) Failure to offset would substan-
tially prejudice the Commission’s abil-
ity to collect the debt; and

(2) The time before the payment is to
be made does not reasonably permit
completion of the procedures described
in paragraph (c) of this section. Such
prior offsetting shall be followed
promptly by the completion of the pro-
cedures described in paragraph (c) of
this section.

(c) Debtor’s rights. (1) Unless the pro-
cedures described in paragraph (b) of
this section are used, prior to col-
lecting any claim by administrative
offset or referring such claim to an-
other agency for collection through ad-
ministrative offset, the Director shall
provide the debtor with the following:

(i) Written notification of the nature
and amount of the claim, the intention
of the Director to collect the claim
through administrative offset, and a
statement of the rights of the debtor
under this paragraph;

(ii) An opportunity to inspect and
copy the records of the Commission not
exempt from disclosure with respect to
the claim;

(iii) An opportunity to have the Com-
mission’s determination of indebted-
ness reviewed by the Director. Any re-
quest for review by the debtor shall be
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in writing and be submitted to the
Commission within 30 calendar days of
the date of the notice of the offset. The
Director may waive the time limit for
requesting review for good cause shown
by the debtor. The Commission shall
provide the debtor with a reasonable
opportunity for an oral hearing when:

(A) An applicable statute authorizes
or requires the Commission to consider
waiver of the indebtedness involved,
the debtor requests waiver of the in-
debtedness, and the waiver determina-
tion turns on an issue of credibility or
veracity; or

(B) The debtor requests reconsider-
ation of the debt and the Commission
determines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence, for
example, when the validity of the debt
turns on an issue of credibility or ve-
racity. Unless otherwise required by
law, an oral hearing under this section
is not required to be a formal evi-
dentiary hearing, although the Com-
mission shall document all significant
matters discussed at the hearing. In
those cases where an oral hearing is
not required by this section, the Com-
mission shall nevertheless accord the
debtor a ‘‘paper hearing,” (i.e., the
Commission will make its determina-
tion on the request for waiver or recon-
sideration based upon a review of the
written record); and

(iv) An opportunity to enter into a
written agreement for the repayment
of the amount of the claim at the dis-
cretion of the Commission.

(2) If the procedures described in
paragraph (b) of this section are em-
ployed, the procedures described in this
paragraph shall be effected after offset.

(d) Interest. Pursuant to 31 U.S.C. 3717
and 31 CFR 901.9, the Commission shall
assess interest, penalties and adminis-
trative costs on debts owed to the
United States. The Commission is au-
thorized to assess interest and related
charges on debts that are not subject
to 31 U.S.C. 3717 to the extent author-
ized under the common law or other
applicable statutory authority.

(e) Refunds. Amounts recovered by
offset but later found not to be owed to
the Government shall be promptly re-
funded.
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(f) Requests for offset to other Federal
agencies. The Director may request
that a debt owed to the Commission be
administratively offset against funds
due and payable to a debtor by another
Federal agency. In requesting adminis-
trative offset, the Commission, as cred-
itor, will certify in writing to the Fed-
eral agency holding funds of the debt-
or:

(1) That the debtor owes the debt;

(2) The amount and basis of the debt;
and

(3) That the Commission has com-
plied with the requirements of its own
administrative offset regulations and
the applicable provisions of 31 CFR
part 901 with respect to providing the
debtor with due process.

(g) Requests for offset from other Fed-
eral agencies. Any Federal agency may
request that funds due and payable to
its debtor by the Commission be ad-
ministratively offset in order to collect
a debt owed to such Federal agency by
the debtor. The Commission shall ini-
tiate the requested offset only upon:

(1) Receipt of written certification
from the creditor agency:

(i) That the debtor owes the debt;

(ii) The amount and basis of the debt;

(iii) That the agency has prescribed
regulations for the exercise of adminis-
trative offset; and

(iv) That the agency has complied
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 31 CFR part 901, including pro-
viding any required hearing or review.

(2) A determination by the Commis-
sion that collection by offset against
funds payable by the Commission
would be in the best interest of the
United States as determined by the
facts and circumstances of the par-
ticular case and that such offset would
not otherwise be contrary to law.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.207 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund

(a) Unless otherwise prohibited by
law, the Commission may request that
moneys which are due and payable to a
debtor from the Civil Service Retire-
ment and Disability Fund be adminis-
tratively offset in reasonable amounts
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in order to collect in one full payment
or a minimal number of payments debt
owed to the Commission by the debtor.
Such requests shall be made to the ap-
propriate officials of the Office of Per-
sonnel Management in accordance with
such regulations as may be prescribed
by the Director of that Office.

(b) When making a request for ad-
ministrative offset under paragraph (a)
of this section, the Commission shall
include a written certification that:

(1) The debtor owes the Commission a
debt, including the amount of the debt;

(2) The Commission has complied
with the applicable statutes, regula-
tions, and procedures of the Office of
Personnel Management; and

(3) The Commission has complied
with the requirements of 31 CFR 901.3,
including any required hearing or re-
view.

(c) Once the Commission decides to
request administrative offset under
paragraph (a) of this section, it shall
make the request as soon as practical
after completion of the applicable pro-
cedures. This will satisfy any require-
ment that offset be initiated prior to
expiration of the applicable statute of
limitations. At such time as the debtor
makes a claim for payments from the
Fund, if at least a year has elapsed
since the offset request was originally
made, the debtor shall be permitted to
offer a satisfactory repayment plan in
lieu of offset upon establishing that
changed financial circumstances would
render the offset unjust.

(d) If the Commission collects part or
all of the debt by other means before
deductions are made or completed pur-
suant to paragraph (a) of this section,
the Commission shall act promptly to
modify or terminate its request for off-
set under paragraph (a) of this section.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.208 Tax refund offset.

(a) Scope. The provisions of 26 U.S.C.
6402(d) and 31 U.S.C. 3720A authorize
the Secretary of the Treasury to offset
a delinquent debt owed to the United
States Government from the tax refund
due a taxpayer when other collection
efforts have failed to recover the
amount due.



United States Int’l. Trade Commission

(b) Definitions—(1) Debt. Debt means
money owed by an individual, organiza-
tion or entity from sources which in-
clude loans insured or guaranteed by
the United States and all other
amounts due the United States from
fees, leases, services, overpayments,
civil and criminal penalties, damages,
interest, fines, administrative costs,
and all other similar sources. A debt
becomes eligible for tax refund offset
procedures if:

(i) It cannot currently be collected
pursuant to the salary offset proce-
dures of 5 U.S.C. 5514(a)(1);

(ii) The debt is ineligible for adminis-
trative offset under 31 U.S.C. 3716(a) by
reason of 31 U.S.C. 3716(c)(2) or cannot
currently be collected by administra-
tive offset under 31 U.S.C. 3716(a); and

(iii) The requirements of this section
are otherwise satisfied.

(2) Dispute. A dispute is a written
statement supported by documentation
or other evidence that all or part of an
alleged debt is not past due or legally
enforceable, that the amount is not the
amount currently owed, that the out-
standing debt has been satisfied, or, in
the case of a debt reduced to judgment,
that the judgment has been satisfied or
stayed.

(3) Notice. Notice means the informa-
tion sent to the debtor pursuant to
§201.208(d). The date of the notice is the
date shown on the notice letter as its
date of issuance.

(4) Past due. All judgment debts are
past due for purposes of this section.
Such debts remain past due until paid
in full.

(c) The Commission may refer any
past due, legally enforceable non-judg-
ment debt of an individual, organiza-
tion or entity to Treasury for offset if
the Commission’s or the referring
agency’s rights of action accrued more
than three months but less than ten
years before the offset is made. Debts
reduced to judgment may be referred at
any time. Debts in amounts lower than
$25.00 are not subject to referral.

(d) The Commission will provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice will be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the IRS pursuant to 26 U.S.C.
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6103(m)(2), (4), (5) or from information
regarding the debt maintained by the
Commission. The notice sent to the
debtor will state the amount of the
debt and inform the debtor that:

(1) The debt is past due;

(2) The Commission intends to refer
the debt to Treasury for offset from tax
refunds that may be due to the tax-
payer;

(3) The Commission intends to pro-
vide information concerning the delin-
quent debt exceeding $100 to a con-
sumer reporting bureau unless such
debt has already been disclosed; and

(4) The debtor has 65 calendar days
from the date of notice in which to
present evidence that all or part of the
debt is not past due, that the amount is
not the amount currently owed, that
the outstanding debt has been satis-
fied, or, if a judgment debt, that the
debt has been satisfied, or stayed, be-
fore the debt is reported to a consumer
reporting agency, if applicable, and re-
ferred to Treasury for offset from tax
refunds.

(e) If the debtor neither pays the
amount due nor presents evidence that
the amount is not past due or is satis-
fied or stayed, the Commission will re-
port the debt to a consumer reporting
agency at the end of the notice period,
if applicable, and refer the debt to
Treasury for offset from the taxpayer’s
federal tax refund. The Commission
shall certify to Treasury that reason-
able efforts have been made by the
Commission to obtain payment of such
debt.

(f) A debtor may request a review by
the Commission if the debtor believes
that all or part of the debt is not past
due or is not legally enforceable, or, in
the case of a judgment debt, that the
debt has been stayed or the amount
satisfied, as follows:

(1) The debtor must send a written
request for review to the Director at
the address provided in the notice.

(2) The request must state the
amount disputed and the reasons why
the debtor believes that the debt is not
past due, is not legally enforceable, has
been satisfied, or, if a judgment debt,
has been satisfied or stayed.

(3) The request must include any doc-
uments that the debtor wishes to be
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considered or state that additional in-
formation will be submitted within the
time permitted.

(4) If the debtor wishes to inspect
records establishing the nature and
amount of the debt, the debtor must
make a written request to the Director
for an opportunity for such an inspec-
tion. The office holding the relevant
records not exempt from disclosure
shall make them available for inspec-
tion during normal business hours
within one week from the date of re-
ceipt of the request.

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by
the Director at the address stated in
the notice within 65 calendar days of
the date of issuance of the notice.

(6) The Commission will review dis-
putes and shall consider its records and
any documentation and arguments sub-
mitted by the debtor. The Commis-
sion’s decision to refer to Treasury any
disputed portion of the debt shall be
made by the Chairman. The Commis-
sion shall send a written notice of its
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decision to the debtor. There is no ad-
ministrative appeal of this decision.

(7) If the evidence presented by the
debtor is considered by a non-Commis-
sion agent or other entities or persons
acting on the Commission’s behalf, the
debtor will be accorded at least 30 cal-
endar days from the date the agent or
other entity or person determines that
all or part of the debt is past-due and
legally enforceable to request review
by an officer or employee of the Com-
mission of any unresolved dispute.

(8) Any debt that previously has been
reviewed pursuant to this section or
any other section of this subpart, or
that has been reduced to a judgment,
may not be disputed except on the
grounds of payments made or events
occurring subsequent to the previous
review or judgment.

(g) The Commission will notify
Treasury of any change in the amount
due promptly after receipt of payments
or notice of other reductions.

(h) In the event that more than one
debt is owed, the tax refund offset pro-
cedure will be applied in the order in
which the debts became past due.
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