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§165.0 Scope.

This part relates to allegations by
the public and requests from Federal
agencies for an investigation regarding
the evasion of antidumping (AD) and
countervailing duty (CVD) orders and
the procedures by which CBP inves-
tigates such claims consistent with the
Trade Facilitation and Trade Enforce-
ment Act of 2015 (TFTEA), which con-
tains Title IV-Prevention of Evasion of
Antidumping and Countervailing Duty
Orders (short title ‘‘Enforce and Pro-
tect Act of 2015 or “EAPA”) (Pub. L.
114-125, 130 Stat. 122, 155, Feb. 24, 2016)
(19 U.S.C. 4301 note). This part includes
the requirements for the filing of alle-
gations and requests for investigations,
the investigation procedures, and ad-
ministrative review of determinations
as to evasion of AD/CVD orders under
the EAPA. The procedures under this
part are not the exclusive manner by
which CBP may receive allegations or
requests for an investigation from Fed-
eral agencies or investigate such alle-
gations or requests with respect to the
evasion of AD/CVD orders. An inves-
tigation as described in this part, if ini-
tiated by CBP, does not preclude CBP
or any other government entity from
initiating any other investigation or
proceeding pursuant to any other pro-
vision of law, including proceedings
initiated under 19 U.S.C. 1592.
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Subpart A—General Provisions

§165.1 Definitions.

As used in this part, the following
terms will have the meanings indicated
unless either the context in which they
are used requires a different meaning
or a different definition is prescribed
for a particular section of this part:

Allegation. The term ‘‘allegation’ re-
fers to a filing with CBP under §165.11
by an interested party that alleges an
act of evasion by an importer of AD/
CVD orders.

AD. The term ‘“AD” refers to anti-
dumping duty, consistent with section
736, Tariff Act of 1930, as amended (19
U.S.C. 1673e).

AD/CVD. The term ‘“AD/CVD” refers
to antidumping/countervailing duty, as
these terms are defined in this section.

Covered merchandise. The term ‘‘cov-
ered merchandise’” means merchandise
that is subject to a CVD order issued
under section 706, Tariff Act of 1930, as
amended (19 U.S.C. 1671e), and/or an AD
order issued under section 736, Tariff
Act of 1930, as amended (19 U.S.C.
1673e).

CVD. The term ‘“CVD” refers to
countervailing duty, consistent with
section 706, Tariff Act of 1930, as
amended (19 U.S.C. 1671e).

Enter or entry. The terms ‘‘enter’ and
“entry” refer to the entry for con-
sumption, or withdrawal from ware-
house for consumption, of merchandise
in the customs territory of the United
States, see §101.1 of this chapter, or to
the filing with CBP of the necessary
documentation to withdraw merchan-
dise from a duty-deferral program in
the United States for exportation to
Canada or Mexico or for entry into a
duty-deferral program in Canada or
Mexico, see §§141.0a(f) and 181.53 of this
chapter.

Evade or evasion. The terms ‘‘evade”
and ‘“‘evasion’ refer to the entry of cov-
ered merchandise into the customs ter-
ritory of the United States for con-
sumption by means of any document or
electronically transmitted data or in-
formation, written or oral statement,
or act that is material and false, or any
omission that is material, and that re-
sults in any cash deposit or other secu-
rity or any amount of applicable anti-
dumping or countervailing duties being

§165.1

reduced or not being applied with re-
spect to the covered merchandise.

Interested party. The term ‘‘interested
party’ in this part refers only to the
following:

(1) A foreign manufacturer, producer,
or exporter, or any importer (not lim-
ited to importers of record and includ-
ing the party against whom the allega-
tion is brought), of covered merchan-
dise or a trade or business association
a majority of the members of which are
producers, exporters, or importers of
such merchandise;

(2) A manufacturer, producer, or
wholesaler in the United States of a do-
mestic like product;

(3) A certified union or recognized
union or group of workers that is rep-
resentative of an industry engaged in
the manufacture, production, or whole-
sale in the United States of a domestic
like product;

(4) A trade or business association a
majority of the members of which man-
ufacture, produce, or wholesale a do-
mestic like product in the TUnited
States;

(5) An association a majority of the
members of which is composed of inter-
ested parties described in paragraphs
(2), (3), and (4) of this definition with
respect to a domestic like product; or,

(6) If the covered merchandise is a
processed agricultural product, as de-
fined in 19 U.S.C. 1677(4)(E), a coalition
or trade association that is representa-
tive of any of the following: processors;
processors and producers; or processors
and growers.

Investigation. The term ‘‘investiga-
tion” refers to the CBP administrative
process described in subpart C of this
part, and is a formal investigation
within the meaning of section 592(c)(4),
Tariff Act of 1930, as amended (19
U.S.C. 1592(c)(4)).

Parties to the investigation. The phrase
“parties to the investigation’” means
the interested party (or interested par-
ties, in the case of consolidation pursu-
ant to §165.13) who filed the allegation
of evasion and the importer (or import-
ers, in the case of consolidation pursu-
ant to §165.13) who allegedly engaged in
evasion. In the case of investigations
initiated based upon a request from a
Federal agency, parties to the inves-
tigation only refers to the importer or
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importers who allegedly engaged in
evasion, and not the Federal agency.

Regulations and Rulings. The term
“Regulations and Rulings’” means the
Executive Director, Regulations and
Rulings, Office of Trade, or his or her
designee.

TRLED. The term “TRLED” refers to
the Trade Remedy Law Enforcement
Directorate, Office of Trade, that con-
ducts the investigation of alleged eva-
sion under this part, and that was es-
tablished as required by section 411 of
the EAPA.

[81 FR 56482, Aug. 22, 2016, as amended at 81
FR 62004, Sept. 8, 2016]

§165.2 Entries subject to this part.

Entries that may be the subject of an
allegation made under §165.11 or a re-
quest for an investigation under §165.14
are those entries of allegedly covered
merchandise made within one year be-
fore the receipt of an allegation under
§165.11 or of a request for an investiga-
tion under §165.14. In addition, at its
discretion, CBP may investigate other
entries of such covered merchandise.

§165.3 Power of attorney.

(a) When required. Any submission
made under this part other than by a
principal or its employees may be filed
by a person acting as agent or attorney
in fact for the principal; a power of at-
torney must specifically authorize such
person to make, sign, and file the sub-
mission or grant unlimited authority
to such person.

(b) Exception. No power of attorney is
required for an attorney at law to act
as agent or attorney for the principal.
The signing of a submission as agent or
attorney for the principal by the attor-
ney at law will be considered a declara-
tion by the attorney that the attorney
is currently an active member in good
standing of the highest court of a
state, possession, territory, common-
wealth, or the District of Columbia,
and has been authorized to sign and file
the submission for the principal.

(c) Execution—(1) Corporation. A cor-
porate power of attorney to file the
submissions described in paragraph (a)
of this section must be signed by a duly
authorized officer or employee of the
corporation.
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(2) Partnership. A partnership power
of attorney to file the submissions de-
scribed in paragraph (a) of this section
must be signed by at least one member
in the name of the partnership or by at
least one duly authorized employee of
the partnership, provided the power re-
cites the name(s) of all of the members.

(3) Other persons. A power of attorney
filed by a person other than a corpora-
tion or partnership must be signed by
that person or an employee of that per-
son who has the legal authority to act
on that person’s behalf when filing the
submissions described in paragraph (a)
of this section.

(d) Revocation. Any power of attorney
will be subject to revocation at any
time by written notice given to and re-
ceived by CBP, Office of Trade.

(e) Proof. CBP will require proof of
execution of a power of attorney, where
applicable, the first time that an agent
makes a submission on behalf of any
interested party during an investiga-
tion or administrative review of a de-
termination as to evasion. CBP may re-
quire proof of authority to execute a
power of attorney pursuant to para-
graph (c) of this section, at any point
during the proceedings described in
this part.

§165.4 Release of information pro-
vided by interested parties.

(a) Claim for business confidential
treatment. Any interested party that
makes a submission to CBP in connec-
tion with an investigation under this
part, including for its initiation and
administrative review, may request
that CBP treat any part of the submis-
sion as business confidential informa-
tion except for the information speci-
fied in paragraph (c) of this section.
Business confidential treatment will be
granted if the requirements of this sec-
tion are satisfied and the information
for which protection is sought consists
of trade secrets and commercial or fi-
nancial information obtained from any
person, which is privileged or confiden-
tial in accordance with 5 U.S.C.
5562(b)(4).

(1) Identification of business confiden-
tial information. An interested party
submitting information must identify
the information for which business
confidential treatment is claimed by
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enclosing the claimed confidential in-
formation within single brackets. The
first page of any submission containing
business confidential information must
clearly state that the submission con-
tains business confidential informa-
tion. The submitting interested party
must also provide with the claimed
business confidential information an
explanation of why each item of brack-
eted information is entitled to business
confidential treatment.

(2) Public version. An interested party
filing a submission containing claimed
business confidential information must
also file a public version of the submis-
sion. The public version must be filed
on the same date as the business con-
fidential version and contain a sum-
mary of the bracketed information in
sufficient detail to permit a reasonable
understanding of the substance of the
information. If the submitting inter-
ested party claims that summarization
is not possible, the claim must be ac-
companied by a full explanation of the
reasons supporting that claim. The
public version must be clearly marked
as a public version on the first page.

(b) Nonconforming submissions. CBP
will reject a submission that includes a
request for business confidential treat-
ment but does not meet the require-
ments of paragraph (a) of this section.

(1) Notice of rejection. If CBP deter-
mines that the claim of confidentiality
is nonconforming, it will treat the rel-
evant portion of the submission as
business confidential information until
the appropriate corrective action is
taken or the submission is rejected.

(2) Corrective action. The submitting
interested party may take any of the
following actions within two business
days after receiving CBP’s notice of re-
jection:

(i) Correct the problems and resubmit
the information by an email message
or through any other method approved
or designated by CBP;

(ii) If CBP denies a request for busi-
ness confidential treatment, agree to
have the information in question treat-
ed as public information;

(iii) Submit other material con-
cerning the subject matter in lieu of
the rejected information.

(3) Effects of rejection. If the submit-
ting interested party does not take any

§165.5

of the actions in paragraph (b)(2) of
this section, CBP will not consider the
rejected submission and, if applicable,
adverse inferences may be drawn pur-
suant to §165.6.

(¢c) Information that will not be pro-
tected as confidential. The following in-
formation provided by a party to the
investigation in an allegation of eva-
sion will not be protected as business
confidential information and will be
treated as public pursuant to the cer-
tification of informed consent ref-
erenced in §165.11(c):

(1) Name of the party to the inves-
tigation providing the information and
identification of the agent filing on its
behalf, if any, and email address for
communication and service purposes;

(2) Specification as to the basis upon
which the party making the allegation
qualifies as an interested party as de-
fined in §165.1;

(3) Name and address of importer
against whom the allegation is
brought;

(4) Description of covered merchan-
dise; and

(5) Applicable AD/CVD orders.

(d) Certification. In accordance with
paragraph (a)(2) of this section, when
providing a public version of their sub-
missions, interested parties must cer-
tify that the information they are pro-
viding is either their own information
(i.e., information from their own busi-
ness records and not business confiden-
tial information of another entity) or
information that was publicly obtained
or in the public domain.

(e) Information placed on the record by
CBP. Any information that CBP places
on the administrative record, when ob-
tained other than from an interested
party subject to the requirements of
this section, will include a public sum-
mary of the business confidential infor-
mation as described in paragraph (a)(2)
of this section, when applicable.

§165.5 Obtaining and submitting in-
formation.

(a) Obtaining of information by CBP. In
obtaining information necessary to
carry out its functions and duties
under this part, CBP may employ any
means authorized by law. In general,
CBP will obtain information from its
own files, from other agencies of the
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United States Government, through
questionnaires and correspondence, and
through field work by its officials.

(b) Submissions to CBP. The following
requirements pertain to all parties who
knowingly make submissions covered
in this part:

(1) Form. All submissions to CBP
must be in writing in the English lan-
guage or accompanied by an adequate
English language translation as they
will be part of the record for pro-
ceedings and determinations covered in
this part. Oral discussions or commu-
nications with CBP will not be consid-
ered part of the record, unless they are
memorialized in a written document
that is placed on the record. All sub-
missions must be made electronically
to the designated email address speci-
fied by CBP for purposes of the inves-
tigation or through any other method
approved or designated by CBP.

(2) Certifications. Every written sub-
mission made to CBP by an interested
party under this part must be accom-
panied by the following certifications
from the person making the submis-
sion:

(i) “On behalf of the party making
this submission, I certify that all
statements in this submission (and any
attachments) are accurate and true to
the best of my knowledge and belief.”

(ii) ““‘On behalf of the party making
this submission, I certify that any in-
formation for which I have not re-
quested business confidential treat-
ment pursuant to 19 CFR 165.4(a), may
be released for public consumption.”

(iii) “‘On behalf of the party making
this submission, I certify that I will ad-
vise CBP promptly of any knowledge of
or reason to suspect that the covered
merchandise poses any health or safety
risk to U.S. consumers pursuant to 19
CFR 165.7(a).”

(3) False statement. Any interested
party that provides a material false
statement or makes a material omis-
sion or otherwise attempts to conceal
material facts at any point in the pro-
ceedings may be subject to adverse in-
ferences (see §165.6) and prosecution
pursuant to 18 U.S.C. 1001.

(c) Compliance with CBP time limits—
(1) Requests for extensions. CBP may, for
good cause, extend any regulatory time
limit if a party requests an extension

19 CFR Ch. | (4-1-22 Edition)

in a separate, stand-alone submission
and states the reasons for the request.
Such requests must be submitted no
less than three business days before the
time limit expires unless there are ex-
traordinary circumstances. An extraor-
dinary circumstance is an unexpected
event that could not have been pre-
vented even if reasonable measures had
been taken. It is within CBP’s reason-
able discretion to determine what con-
stitutes extraordinary circumstances,
what constitutes good cause, and to
grant or deny a request for an exten-
sion.

(2) Rejection of untimely submissions. If
a submission is untimely filed, then
CBP will not consider or retain it in
the administrative record and adverse
inferences may be applied, if applica-
ble.

§165.6 Adverse inferences.

(a) In general. If the party to the in-
vestigation that filed an allegation, the
importer, or the foreign producer or ex-
porter of the covered merchandise fails
to cooperate and comply to the best of
its ability with a request for informa-
tion made by CBP, CBP may apply an
inference adverse to the interests of
that party in selecting from among the
facts otherwise available to make the
determination as to evasion pursuant
to §165.27 and subpart D of this part.

(b) Other adverse inferences. CBP may
also apply an inference adverse to the
interests of a party based on a prior de-
termination in another CBP investiga-
tion, proceeding, or action that in-
volves evasion with respect to AD/CVD
orders, or any other available informa-
tion.

(c) Application. An adverse inference
described in this section may be used
with respect to the importer of the cov-
ered merchandise, or the foreign pro-
ducer or exporter of the covered mer-
chandise without regard to whether an-
other party involved in the same trans-
action or transactions under examina-
tion has provided the information
sought by CBP, such as import or ex-
port documentation.

§165.7 Protection of public health and
safety.

(a) Notification to CBP. Any interested

party, including an importer, must
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promptly notify CBP if it has knowl-
edge or reason to suspect that the cov-
ered merchandise may pose a health or
safety risk to U.S. consumers at any
point during the proceedings described
in this part.

(b) Transmission by CBP. During the
course of an investigation or adminis-
trative review of a determination as to
evasion under this part, CBP will con-
sider whether the covered merchandise
may pose a health or safety risk to
U.S. consumers and will take into ac-
count any notification received under
paragraph (a) of this section. CBP will
promptly transmit information to the
appropriate Federal agencies for pur-
poses of mitigating the risk and will
exercise its administrative powers, as
appropriate.

Subpart B—Initiation of
Investigations

§165.11 Allegations by interested par-
ties.

(a) Filing of allegation. Any interested
party, as defined in §165.1, may file an
allegation that an importer of covered
merchandise has evaded AD/CVD or-
ders. An allegation must be filed elec-
tronically through the appropriate por-
tal on CBP’s online e-Allegations sys-
tem or through any other method ap-
proved or designated by CBP. Each al-
legation must be limited to one im-
porter, but an interested party may file
multiple allegations. An allegation
must satisfy the requirements in para-
graphs (b) through (d) of this section.

(b) Contents. An allegation of evasion
must include, but is not limited to, the
following information:

(1) Name of the interested party
making the allegation and identifica-
tion of the agent filing on its behalf, if
any, and the email address for commu-
nication and service purposes;

(2) An explanation as to how the in-
terested party qualifies as an inter-
ested party pursuant to §165.1;

(3) Name and address of importer
against whom the allegation is
brought;

(4) Description of the covered mer-
chandise;

(5) Applicable AD/CVD orders; and

(6) Information reasonably available
to the interested party to support its

§165.12

allegation that the importer with re-
spect to whom the allegation is filed is
engaged in evasion.

(c) Certifications. An allegation must
also be accompanied by the certifi-
cations required under §165.5(b) and the
following statement of informed con-
sent from the person making the sub-
mission: ‘I certify my understanding
and consent that the information pro-
vided for in §165.11(b)(1) through (5)
may be released for public consump-
tion.”

(d) Signature. The person signing the
allegation on behalf of the interested
party must include his or her name, po-
sition in the company or other affili-
ation, and provide contact information.
Electronic submission of this informa-
tion will be considered ‘‘signed” for
purpose of filing the allegation.

(e) Technical assistance and guidance—
(1) Availability. CBP will provide tech-
nical assistance and guidance for the
preparation of an allegation of evasion
and its submission to CBP, as described
in this section.

(i) Small businesses. Small businesses
are entitled to technical assistance
upon request. In general, small busi-
nesses are eligible to make such re-
quests if they have neither adequate
internal resources nor financial ability
to obtain qualified outside assistance
in preparing and submitting for CBP’s
consideration allegations of evasion.
Small businesses must satisfy the ap-
plicable standards set forth in 15 U.S.C.
632 and implemented in 13 CFR part
121.

(i1) Other parties. Other parties may
request technical assistance, which
CBP may provide if resources are rea-
sonably available.

(2) Requests. Requests for technical
assistance may be made at any time
via the email address designated on
CBP’s online e-Allegations system or
through any other method approved or
designated by CBP.

(38) Limitations. The act of providing
technical assistance is not part of the
record for the investigation, nor does it
compel a decision by CBP to initiate an
investigation pursuant to §165.15.

§165.12 Receipt of allegations.

(a) Date of receipt. The ‘“‘date of re-
ceipt” of a properly filed allegation is
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the date on which CBP provides an ac-
knowledgment of receipt of an allega-
tion containing all the information and
certifications required in §165.11, to-
gether with a CBP-assigned control
number, to the party that filed the al-
legation. CBP has 15 business days
from the date of receipt to determine
whether to initiate an investigation
under the EAPA.

(b) Withdrawal. An allegation may be
withdrawn by the party that filed it if
that party submits a request to with-
draw the allegation to the designated
email address specified by CBP.

§165.13 Consolidation of allegations.

(a) In general. Multiple allegations
against one or more importers may be
consolidated into a single investigation
at CBP’s discretion. Consolidations
may be made at any point prior to the
issuance of a determination as to eva-
sion with respect to a particular im-
porter. If multiple allegations are re-
ceived and consolidated prior to the
initiation of an investigation, then the
date of receipt of the first properly
filed allegation will start the time pe-
riod for the deadline to initiate the in-
vestigation described in §165.15 with re-
spect to that allegation.

(b) Criteria. CBP may consolidate
multiple allegations if warranted based
on the consideration of certain factors.
The factors that CBP may consider in-
clude, but are not limited to, whether
the multiple allegations involve:

(1) Relationships between the import-
ers;

(2) Similarity of covered merchan-
dise;

(3) Similarity of AD/CVD orders; and

(4) Overlap in time periods for entries
of covered merchandise.

(c) Notice. Notice of consolidation
will be promptly transmitted to all
parties to the investigation if consoli-
dation occurs at a point in the inves-
tigation after which they have already
been notified of the ongoing investiga-
tion. Otherwise, parties will be notified
no later than 95 calendar days after the
date of initiation of the investigation.

(d) Service requirements for other par-
ties to the investigation. Upon notifica-
tion of consolidation, parties to the
consolidated investigation must serve
via an email message or through any
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other method approved or designated
by CBP upon the newly added parties
to the investigation the public versions
of any documents that were previously
served upon parties to the unconsoli-
dated investigation. Service must take
place within five business days of the
notice of consolidation.

§165.14 Other Federal agency requests
for investigations.

(a) Requests for investigations. Any
other Federal agency, including the
Department of Commerce or the United
States International Trade Commis-
sion, may request an investigation
under this part. CBP will initiate an
investigation if the Federal agency has
provided information that reasonably
suggests that an importer has entered
covered merchandise into the customs
territory of the United States through
evasion, unless the agency submits a
request to withdraw to the designated
email address specified by CBP.

(b) Contents of requests. The following
information must be included in the re-
quest for an investigation:

(1) Name of importer against whom
the allegation is brought;

(2) Description of the covered mer-
chandise;

(3) Applicable AD/CVD orders;

(4) Information that reasonably sug-
gests that an importer has entered cov-
ered merchandise into the customs ter-
ritory of the United States through
evasion;

(5) Identification of a point of con-
tact at the agency; and

(6) Notification of any knowledge of
or reason to suspect that the covered
merchandise poses any health or safety
risk to U.S. consumers.

(c) Receipt of requests. Requests for an
investigation must be filed electroni-
cally via CBP’s online e-Allegations
system or through any other method
approved or designated by CBP. The
date of receipt is the date that CBP
transmits notice of the assigned con-
trol number to the Federal agency that
filed the request.

(d) Notice of release of information—(1)
Public information. CBP will treat the
information required by paragraphs
(b)(1) through (3) of this section as pub-
lic information.
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(2) Business confidential treatment.
CBP will create a public summary of
the information required by paragraphs
(b)(4) and (6) of this section.

(e) Access to investigation. The Federal
agency is not a party to the investiga-
tion. Therefore, it will neither receive
official notice of developments after
CBP’s receipt of the request for an in-
vestigation nor will it receive service
of any documents filed by interested
parties. Only the parties to the inves-
tigation will be entitled to notice and
service, as well as the related rights to
administrative review and judicial re-
view.

§165.15 Initiation of investigations.

(a) Time for determination. CBP will
make a determination as to whether to
initiate an investigation on or before
the 15th business day after the date on
which a properly filed allegation is re-
ceived under §165.12(a) or a request for
an investigation is received from a
Federal agency under §165.14.

(b) Criteria for initiation. CBP will ini-
tiate an investigation under subpart C
of this part if the following criteria are
satisfied:

(1) Nature of merchandise. The covered
merchandise described in the allega-
tion or Federal agency request for an
investigation is properly within the
scope of an AD/CVD order. If CBP lacks
sufficient information to make such
determination as to the scope of the
order, then it will refer the matter to
the Department of Commerce pursuant
to §165.16.

(2) Likelihood of evasion. The informa-
tion provided in the allegation or Fed-
eral agency request for an investiga-
tion reasonably suggests that the cov-
ered merchandise has been entered for
consumption into the customs terri-
tory of the United States through eva-
sion as it is defined in §165.1.

(c) Exceptions. Even if the criteria in
paragraph (b) of this section are satis-
fied, CBP will not initiate an investiga-
tion under the following cir-
cumstances:

(1) Clerical error. A clerical error, as
defined in 19 U.S.C. 1517(a)(5)(B), is not
evasion, although CBP will take appro-
priate actions to ensure that AD/CVD
duties are assessed and collected.

§165.16

(2) Withdrawal. An allegation or a re-
quest for an investigation from another
Federal agency may be withdrawn pur-
suant to the requirements of §165.12(b)
or §165.14(a), as applicable.

(d) Notification of the investigation. If
CBP determines that it will not ini-
tiate an investigation, it will notify
the interested party who filed the alle-
gation within five business days of that
determination. Otherwise, the parties
to the investigation will be notified
consistent with the following time lim-
its:

(1) In general. CBP will issue notifica-
tion of its decision to initiate an inves-
tigation to all parties to the investiga-
tion no later than 95 calendar days
after the decision has been made, and
the actual date of initiation will be
specified therein. However, notification
to all parties to the investigation will
occur no later than five business days
after interim measures are taken pur-
suant to §165.24.

(2) Consolidated allegations. If mul-
tiple allegations are consolidated, any
interested party who filed an allega-
tion after initiation of an investigation
will be notified by CBP of the date of
the decision to initiate an investiga-
tion when that party receives notice of
consolidation under §165.13(c).

(e) Record of the investigation. If an in-
vestigation is initiated pursuant to
subpart B of this part, then the infor-
mation considered by CBP prior to ini-
tiation will be part of the administra-
tive record pursuant to §165.21.

§165.16 Referrals to Department of
Commerce.

(a) When required. A referral is re-
quired if at any point after receipt of
an allegation, CBP cannot determine
whether the merchandise described in
an allegation is properly within the
scope of an antidumping or counter-
vailing duty order.

(b) Referral. The referral may contain
any necessary information available to
CBP regarding whether the merchan-
dise described in an allegation is sub-
ject to the relevant AD/CVD orders.

(c) Notice of referral. TRLED will
promptly notify the parties to the in-
vestigation of the date of the referral.
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(d) Effect on investigation. The time
period required for any referral and de-
termination by the Department of
Commerce will not be counted toward
the deadlines for CBP to decide on
whether to initiate an investigation
under §165.15 or the deadline to issue a
determination as to evasion under
§165.27.

(e) Notice of decision. CBP will place
the determination by the Department
of Commerce on the administrative
record of CBP’s proceeding and will
electronically notify the parties to the
investigation.

Subpart C—Investigation
Procedures

§165.21 Administrative record.

(a) Administrative record. CBP will
maintain a record for purposes of mak-
ing a determination as to evasion
under §165.27 and conducting an admin-
istrative review under §165.46. The ad-
ministrative record will contain all of
the following, if applicable, but is not
limited to:

(1) Materials obtained and considered
by CBP during the course of an inves-
tigation under this part;

(2) Factual information submitted
pursuant to §165.23;

(3) Information obtained during and
the results of any verification con-
ducted pursuant to §165.25;

(4) Materials from other agencies
provided to CBP pursuant to the inves-
tigation;

(5) Written arguments submitted pur-
suant to §165.26 and subpart D of this
part; and

(6) Summaries of oral discussions
with interested parties relevant to the
investigation pursuant to §165.23.

(b) Maintenance of the record. CBP
will maintain the administrative
record of each investigation or review
conducted by CBP pursuant to this
part. All information properly filed
with CBP pursuant to §§165.4 and 165.5
will be placed on the administrative
record. CBP will not consider in its de-
terminations or include on the admin-
istrative record any information that
is not properly filed with CBP.
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§165.22 Time for investigations.

(a) Time for determination. Unless CBP
has extended the deadline in accord-
ance with paragraph (c) of this section
or due to a referral to the Department
of Commerce pursuant to §165.16, CBP
will make a determination under
§165.27 not later than 300 calendar days
after the date on which CBP initiates
an investigation under §165.15 with re-
spect to whether covered merchandise
was entered through evasion.

(b) Time for determination with consoli-
dated allegations. If CBP consolidates
multiple allegations under §165.13 into
a single investigation under §165.15, the
date on which CBP receives the first of
such allegations will be used for the
purposes of the requirement under
paragraph (a) of this section with re-
spect to the timing of the initiation of
the investigation.

(c) Extension of time for determination.
CBP may extend the time to make a
determination under paragraph (a) of
this section by not more than 60 cal-
endar days if CBP determines that—

(1) The investigation is extraor-
dinarily complicated because of—

(i) The number and complexity of the
transactions to be investigated;

(ii) The novelty of the issues pre-
sented; or

(iii) The number of entities to be in-
vestigated; and

(2) Additional time is necessary to
make the determination under para-
graph (a) of this section.

(d) Notification of extension of time for
determination. CBP will notify all par-
ties to the investigation of an exten-
sion not later than 300 calendar days
after the date on which CBP initiates
an investigation under §165.15.

§165.23 Submission of factual informa-
tion.

All submissions of factual informa-
tion to CBP must comply with the re-
quirements specified in §§165.4 and 165.5
and this section. The submissions will
be placed on the administrative record.

(a) Request for information by CBP. In
making a determination under §165.27,
CBP may require additional informa-
tion as is necessary, from, among oth-
ers:

(1) An interested party that filed an
allegation under §165.11;
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(2) An importer who allegedly en-
gaged in evasion;

(3) A person that is a foreign pro-
ducer or exporter of covered merchan-
dise; and/or

(4) The government of a country from
which covered merchandise may have
been exported.

(b) Voluntary submission of factual in-
formation. Any party to the investiga-
tion may submit additional informa-
tion in order to support the allegation
of evasion or to negate or clarify the
allegation of evasion.

(c) Time limits and service require-
ments—(1) Responses to CBP requests for
factual information. Factual informa-
tion requested by CBP pursuant to
paragraph (a) of this section must be
submitted to CBP within the time-
frame set forth by CBP in the request.
The public version must also be served
via an email message or through any
other method approved or designated
by CBP on the parties to the investiga-
tion. If CBP places new factual infor-
mation on the administrative record on
or after the 200th calendar day after
the initiation of the investigation (or if
such information is placed on the
record at CBP’s request), the parties to
the investigation will have ten -cal-
endar days to provide rebuttal informa-
tion to the new factual information.

(2) Voluntary submission of factual in-
formation. Factual information volun-
tarily submitted to CBP pursuant to
paragraph (b) of this section must be
submitted no later than 200 calendar
days after CBP initiated the investiga-
tion under §165.15. The public version
must also be served via an email mes-
sage or through any other method ap-
proved or designated by CBP on the
parties to the investigation. Voluntary
submissions made after the 200th cal-
endar day after initiation of the inves-
tigation will not be considered or
placed on the administrative record,
except rebuttal information as per-
mitted pursuant to the next sentence
herein. Parties to the investigation
will have ten calendar days from the
date of service of any factual informa-
tion or from the date of placement of
any factual information on the record
to provide rebuttal information to that
factual information, if the information
being rebutted was placed on the ad-
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ministrative record no later than 200
calendar days after CBP initiated the
investigation under §165.15.

(d) Oral discussions. Notwithstanding
the time limits in paragraph (c) of this
section, CBP may request oral discus-
sions either in-person or by teleconfer-
ence. CBP will memorialize such dis-
cussions with a written summary that
identifies who participated and the
topic of discussion. In the event that
confidential business information is in-
cluded in the written summary, CBP
will also place a public version on the
administrative record.

§165.24 Interim measures.

(a) Reasonable suspicion. No later
than 90 calendar days after initiating
an investigation under §165.15, CBP
will take interim measures if there is a
reasonable suspicion that the importer
entered covered merchandise into the
customs territory of the United States
through evasion.

(b) Measures. If CBP decides that
there is reasonable suspicion under
paragraph (a) of this section, then:

(1) For entries that remain unliqui-
dated, CBP will:

(i) Suspend the liquidation of each
unliquidated entry of such covered
merchandise that entered on or after
the date of the initiation of the inves-
tigation under §165.15;

(ii) Extend the period for liquidating
each unliquidated entry of such cov-
ered merchandise that entered before
the date of the initiation of the inves-
tigation under §165.15 pursuant to sec-
tion 504(b), Tariff Act of 1930, as
amended (19 U.S.C. 1504(b)); and

(iii) Take such additional measures
as CBP determines necessary to pro-
tect the revenue of the United States,
including requiring a single trans-
action bond or additional security or
the posting of a cash deposit with re-
spect to such covered merchandise pur-
suant to section 623, Tariff Act of 1930,
as amended (19 U.S.C. 1623).

(2) For entries that are liquidated,
CBP may initiate or continue any ap-
propriate measures separate from this
proceeding.

(c) Notice. If CBP decides that there is
reasonable suspicion under paragraph
(a) of this section, CBP will issue noti-
fication of this decision to the parties

315



§165.25

to the investigation within five busi-
ness days after taking interim meas-
ures. CBP will also provide parties to
the investigation with a public version
of the administrative record as of that
date.

§165.25 Verifications of information.

(a) Prior to making a determination
under §165.27, CBP may in its discre-
tion verify information in the United
States or foreign countries collected
under §165.23 as is necessary to make
its determination.

(b) CBP will place any relevant infor-
mation on the administrative record
and provide a public summary.

§165.26 Written arguments.

All written arguments submitted to
CBP pursuant to a proceeding under
this part must comply with the re-
quirements specified in §§165.4 and 165.5
and this section. The submissions will
be placed on the administrative record.

(a) Written arguments. Parties to the
investigation:

(1) May submit to CBP written argu-
ments that contain all arguments that
are relevant to the determination as to
evasion and based solely upon facts al-
ready on the administrative record in
that proceeding. All written arguments
must be submitted to the designated
email address specified by CBP or
through any other method approved or
designated by CBP no later than 230
calendar days after the investigation
was initiated pursuant to §165.15; and

(2) Must serve a public version of the
written arguments prepared in accord-
ance with §165.4 on the other parties to
the investigation by an email message
or through any other method approved
or designated by CBP the same day it
is filed with CBP.

(b) Responses to the written arguments.
Parties to the investigation:

(1) May submit to CBP a response to
a written argument filed by another
party to the investigation. The re-
sponse must be in writing and sub-
mitted to the designated email address
specified by CBP or through any other
method approved or designated by CBP
no later than 15 calendar days after the
written argument was filed with CBP.
The response must be limited to the
issues raised in the written argument;
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any portion of a response that is out-
side the scope of the issues raised in
the written argument will not be con-
sidered; and

(2) Must serve a public version of the
response prepared in accordance with
§165.4 on the other parties to the inves-
tigation by an email message or
through any other method approved or
designated by CBP the same day it is
filed with CBP.

(c) Written arguments submitted upon
request. Notwithstanding paragraphs
(a) and (b) of this section, CBP may re-
quest written arguments on any issue
from any party to the investigation at
any time during an investigation.

(d) Form of written argument and re-
sponse to the written arguments. The
written argument and response to the
written argument must be double-
spaced, with headings and footnotes
single-spaced, margins one inch on all
four sides, and font Times New Roman,
12-point font size. The written argu-
ment must be no more than 50 pages in
length, including exhibits, and the re-
sponse to the written argument must
be no more than 50 pages in length, in-
cluding exhibits, excluding any pages
containing the table of contents and
the table of cited authorities. Each
written argument and response to the
written argument must contain:

(1) The name, address, and email ad-
dress of the party and of his or her duly
authorized agent or attorney at law (if
represented by a duly authorized agent
or attorney at law);

(2) A summary of the argument or re-
sponse to the argument, which is a con-
cise summary;

(3) The argument or response to the
argument that clearly and accurately
presents points of fact and law with ap-
plicable citations;

(4) A table of contents and a table of
cited authorities; and

(5) A conclusion that states a pro-
posal for CBP’s determination as to
evasion.
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§165.27 Determination as to evasion.

(a) Determination. Upon conclusion of
the investigation, CBP will make a de-
termination based on substantial evi-
dence as to whether covered merchan-
dise was entered into the customs ter-
ritory of the United States through
evasion.

(b) Notification. No later than five
business days after making a deter-
mination under paragraph (a) of this
section, CBP will send via an email
message or through any other method
approved or designated by CBP a sum-
mary of the determination limited to
publicly available information under
paragraph (a) to the parties to the in-
vestigation.

(c) Negative determination. If CBP
makes a determination under para-
graph (a) of this section that covered
merchandise was not entered into the
customs territory of the United States
through evasion, then CBP will cease
applying any interim measures taken
under §165.24 and liquidate the entries
in the normal course.

§165.28 Assessments of duties owed;
other actions.

(a) Effect on liquidation. For entries of
covered merchandise that are already
liquidated when an affirmative deter-
mination is made as to evasion under
§165.27, CBP will initiate or continue
any appropriate actions separate from
this proceeding. For entries of covered
merchandise that are unliquidated:

(1) Suspension of liquidation. (i) CBP
will suspend the liquidation of unliqui-
dated entries of covered merchandise
that is subject to the determination
and that entered on or after the date of
the initiation of the investigation
under §165.15 with respect to such cov-
ered merchandise; or

(ii) If CBP has already suspended the
liquidation of such entries pursuant to
§165.24, then CBP will continue to sus-
pend their liquidation.

(2) Extension of liquidation. (i) If lia-
uidation is not suspended, then CBP
will extend the period for liquidating
the wunliquidated entries of covered
merchandise that is subject to the de-
termination, pursuant to CBP’s au-
thority under section 504(b), Tariff Act
of 1930, as amended (19 U.S.C. 1504(b));
or
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(ii) If CBP has already extended the
period for liquidating such entries pur-
suant to §165.24, then CBP will con-
tinue to extend the period for liqui-
dating such entries.

(b) Notification to the Department of
Commerce. If CBP makes a determina-
tion under §165.27 that covered mer-
chandise was entered into the customs
territory of the United States through
evasion, CBP will notify the Depart-
ment of Commerce of the determina-
tion and request, if necessary, that the
Department of Commerce:

(1) Identify the applicable anti-
dumping or countervailing duty assess-
ment rates for merchandise covered by
the determination; and/or

(2) If no assessment rate is available
at the time, identify the applicable
cash deposit rate to be applied, with
the applicable antidumping or counter-
vailing duty assessment rate to be pro-
vided as soon as that rate becomes
available.

(c) Cash deposits and duty assessment.
CBP will require the posting of cash de-
posits and assess duties on entries of
covered merchandise subject to its af-
firmative determination of evasion.

Subpart D—Administrative Review
of Determinations

§165.41 Filing a request for review of
the initial determination.

(a) How to file a request for administra-
tive review. Requests for administrative
review of the initial determination as
to evasion pursuant to §165.27 must be
submitted electronically to Regula-
tions and Rulings, in a manner as pre-
scribed by CBP. Requests for review
may be filed by any party to the inves-
tigation or its attorney at law, or duly
authorized agent, and must comply
with the requirements specified in
§165.3. Electronic signatures are ac-
ceptable.

(b) Release of information and service.
Requests for review must comply with
the requirements for release of infor-
mation specified in §165.4.

(c) Notice to parties to the investigation.
BEach party who files a request for re-
view must provide the other parties to
the investigation with a public version
in accordance with §165.4.

317



§165.42

(d) When filed. Requests for review
must be filed no later than 30 business
days after the issuance of the initial
determination as to evasion. Untimely
or incomplete requests for review will
not be accepted.

(e) True and accurate information. All
requests must be accompanied by the
certifications required pursuant to
§165.5. Any false statements contained
in a request for review may subject the
party to prosecution under 18 U.S.C.
1001 or other applicable laws.

(f) Content. Each request for review
must be based solely on the facts al-
ready upon the administrative record
in the proceeding, in writing, and may
not exceed 30 pages. It must be double-
spaced with headings and footnotes sin-
gle spaced, margins one inch on all four
sides, and 12-point font Times New
Roman. If it exceeds 10 pages, it must
include a table of contents and a table
of cited authorities. Each request for
review must set forth the following:

(1) The allegation control number as-
signed by CBP with respect to the in-
vestigation under consideration;

(2) The name, address and email ad-
dress of the party seeking review and
the name, address and email address of
his or her duly authorized agent or at-
torney at law (if represented by a duly
authorized agent or an attorney at
law);

(3) A statement of the procedural his-
tory and facts as set forth in the ad-
ministrative record and identified by
specific page number or exhibit number
and relied upon by the party to prove
or establish whether evasion occurred
or not;

(4) A concise summary of the argu-
ment;

(5) The argument expressing clearly
and accurately the points of fact and of
law presented and citing the authori-
ties and statutes relied on; and

(6) A conclusion specifying whether
the initial determination should be af-
firmed or reversed.

(7) Each party seeking business con-
fidential treatment must comply with
the requirements in §165.4.

(g) Assigned case number. Upon receipt
of a timely request for review, the sub-
mission will be reviewed to ensure it
has been properly filed. If the submis-
sion has been properly filed, a case
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number will be assigned for tracking
purposes.

(h) Consolidation of requests for admin-
istrative review. Multiple requests for
review under the same allegation con-
trol number assigned by CBP involving
the same importer and merchandise
may be consolidated into a single ad-
ministrative review matter.

(i) Commencement of administrative re-
view. The 60 business-day review period
will commence on the date when CBP
accepts the last properly filed request
for administrative review and trans-
mits electronically the assigned ad-
ministrative review case number to all
parties to the investigation. All prop-
erly filed requests for administrative
review must be submitted to CBP no
later than 30 business days after the
issuance of the initial determination.

§165.42 Responses to requests for ad-
ministrative review.

Any party to the investigation, re-
gardless of whether it submitted a re-
quest for administrative review, may
submit a written response to the filed
request(s) for review. Each written re-
sponse may not exceed 30 pages in total
(including exhibits but not table of
contents or table of authorities) and
must follow the requirements in
§165.41(f). The written responses to the
request(s) for review must be limited
to the issues raised in the request(s) for
review and must be based solely on the
facts already upon the administrative
record in that proceeding. The re-
sponses must be filed in a manner pre-
scribed by CBP no later than 10 busi-
ness days from the commencement of
the administrative review. AIll re-
sponses must be accompanied by the
certifications provided for in §165.5.
Each party seeking business confiden-
tial treatment must comply with the
requirements in §165.4. The public
version of the response(s) to the re-
quest(s) for review must be provided to
the other parties to the investigation
via an email message or through any
other method approved or designated
by CBP.

§165.43 Withdrawal.

Requests for review and responses to
requests for review will remain part of
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the administrative record and cannot
be withdrawn.

§165.44 Additional information.

CBP may request additional written
information from the parties to the in-
vestigation at any time during the re-
view process. The parties who provide
the requested additional information
must provide a public version to the
other parties to the investigation via
an email message or through any other
method approved or designated by
CBP. The submission of additional in-
formation requested by CBP must com-
ply with requirements for release of in-
formation in §165.4. CBP may apply an
adverse inference as stated in §165.6 if
the additional information requested
under this section is not provided.

§165.45 Standard for administrative
review.

CBP will apply a de novo standard of
review and will render a determination
appropriate under law according to the
specific facts and circumstances on the
record. For that purpose, CBP will re-
view the entire administrative record
upon which the initial determination
was made, the timely and properly
filed request(s) for review and re-
sponses, and any additional informa-
tion that was received pursuant to
§165.44. The administrative review will
be completed within 60 business days of
the commencement of the review.

§165.46 Final
mination.

administrative deter-

(a) Finality. The final administrative
determination issued by Regulations
and Rulings will be in writing and will
set forth the conclusion reached on the
matter. The conclusion will be trans-
mitted electronically to all parties to
the investigation. The final adminis-
trative determination is subject to ju-
dicial review pursuant to section 421 of
the EAPA.

(b) Effect of the final administrative de-
termination. If the final administrative
determination affirms the initial deter-
mination as to evasion, then no further
CBP action is needed. If the final ad-
ministrative determination reverses
the initial determination, then CBP
will take appropriate actions con-
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sistent with the final administrative
determination.

§165.47 Potential penalties and other
actions.

CBP and other government agencies
reserve the right to undertake addi-
tional investigations or enforcement
actions in cases covered by these provi-
sions. Nothing within this part pre-
vents CBP from assessing penalties of
any sort related to such cases or tak-
ing action under any other relevant
laws.

PART 171—FINES, PENALTIES, AND
FORFEITURES

Sec.
171.0 Scope.

Subpart A—Application for Relief

171.1
171.2
171.3

Petition for relief.
Filing a petition.
Oral presentations seeking relief.

Subpart B—Action on Petitions

171.11 Petitions acted on by Fines, Pen-
alties, and Forfeitures Officer.

171.12 Petitions acted on at CBP Head-
quarters.

171.13 Limitations on consideration of peti-
tions.

171.14 Headquarters advice.

Subpart C—Disposition of Petitions

171.21 Written decisions.

171.22 Decisions effective for limited time.

171.23 Decisions not protestable.

171.24 Remission of forfeitures and payment
of fees, costs or interest.

Subpart D—Offers in Compromise

171.31 Form of offers.
171.32 Acceptance of offers in compromise.

Subpart E—Restoration of Proceeds of Sale

171.41 Application of provisions for peti-
tions for relief.

171.42 Time limit for filing petition for res-
toration.

171.43 Evidence required.

171.44 Forfeited property authorized for offi-
cial use.

Subpart F—Expedited Petitioning
Procedures

171.51 Application and definitions.
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