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§125.35

§125.35 Report of loss, detention, or
accident.

Any loss or detention of bonded mer-
chandise, or any accident happening to
a vehicle or lighter while carrying
bonded merchandise shall be imme-
diately reported by the cartman,
lighterman, qualified bonded carrier,
foreign trade zone operator, bonded
warehouse proprietor, container sta-
tion operator or centralized examina-
tion station operator to the port direc-
tor.

[T.D. 94-81, 59 FR 51496, Oct. 12, 1994]

§125.36 Inability to deliver merchan-
dise.

If the warehouse is closed or the
warehouseman refuses to receive the
merchandise, the cartman or bonded
carrier shall notify the appropriate
Customs inspector. The inspector shall
promptly report the facts to the port
director or his delegated representative
for instructions. The merchandise shall
then be returned to the Customs in-
spector, deposited in the public stores
for safekeeping, or handled as ordered
by the port director.

[T.D. 73-140, 38 FR 13554, May 23, 1973, as
amended by T.D. 94-81, 59 FR 51496, Oct. 12,
1994]

Subpart E—Liability

§125.41 Liability for cartage.

(a) Liability of cartman, lighterman or
bonded carrier. The cartman,
lighterman, or bonded carrier con-
veying the merchandise, including
merchandise covered by a TIR carnet
which has not been ‘‘taken on charge”
(see §114.22(c)(2) of this chapter), shall
be liable under his bond for its prompt
delivery in sound condition, or in no
worse than the damaged condition
noted on the delivery ticket, if damage
is so noted.

(b) Liability of foreign trade zone oper-
ator, bonded warehouse proprietor, con-
tainer station operator or centralized ex-
amination station operator. A foreign
trade zone operator, bonded warehouse
proprietor, container station operator
or centralized examination station op-
erator who picks up merchandise in-
cluding merchandise covered by a TIR
carnet which has not been ‘‘taken on

19 CFR Ch. | (4-1-25 Edition)

charge’, to transport the merchandise
to his own facility shall be liable under
his bond for the merchandise as soon as
he collects the merchandise. The mer-
chandise must be receipted as soon as
it is picked up and must be delivered to
either the respective foreign trade
zone, bonded warehouse, container sta-
tion or centralized examination station
promptly after it is picked up in sound
condition, or in no worse than the dam-
aged condition noted on the delivery
ticket, if damage is noted.

[T.D. 94-81, 59 FR 51496, Oct. 12, 1994]

§125.42 Cancellation of liability.

The Fines, Penalties, and Forfeitures
Officer, in accordance with delegated
authority, may cancel liquidated dam-
ages incurred under the bond of the for-
eign trade zone operator, containing
the bond conditions set forth in §113.73
of this chapter, or under the bond of
the cartman, lighterman, bonded car-
rier, bonded warehouse operator, con-
tainer station operator or centralized
examination station operator on Cus-
toms Form 301, containing the bond
conditions set forth in §113.63 of this
chapter, upon the payment of such
lesser amount, or without the payment
of any amount, as the Fines, Penalties,
and Forfeitures Officer may deem ap-
propriate under the circumstances. Ap-
plication for cancellation of liquidated
damages incurred shall be made in ac-
cordance with the provisions of part 172
of this chapter.

[T.D. 00-57, 65 FR 53575, Sept. 5, 2000]

PART 127—GENERAL ORDER, UN-
CLAIMED, AND ABANDONED
MERCHANDISE

Sec.
127.0 Scope.

Subpart A—General Order Merchandise

127.1 Merchandise considered general order
merchandise.

127.2 Withdrawal from general order for
entry or exportation.

127.4 General order period defined.

Subpart B—Unclaimed and Abandoned
Merchandise

127.11 Unclaimed merchandise.
127.12 Abandoned merchandise.
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127.13 Storage of unclaimed and abandoned
merchandise.

127.14 Disposition of merchandise in Cus-
toms custody beyond time fixed by law.

Subpart C—Sale of Unclaimed and
Abandoned Merchandise

127.21
127.22
127.23
127.24
127.25
127.26
127.27
127.28
127.29

Time of sale.

Place of sale.

Appraisement of merchandise.
Notice of sale.

Advertisement of sale.
Catalogs.

Conduct of sale.

Special merchandise.

Unsold merchandise.

Subpart D—Proceeds of Sale

127.31 Disposition of proceeds.

127.32 Expenses of cartage,
labor.

127.33 Chargeable duties.

127.34 Auctioneer’s commissions.

127.35 Presentation of accounts.

127.36 Claim for surplus proceeds of sale.

127.37 Insufficient proceeds.

storage, and

Subpart E—Title to Unclaimed and Aban-
doned Merchandise Vesting in Gov-
ernment

127.41 Government title to unclaimed and
abandoned merchandise.

127.42 Disposition of merchandise owned by
Government.

127.43 Petition of party for surplus proceeds
had merchandise been sold.

AUTHORITY: 19 U.S.C. 66, 1311, 1312, 1484,
1485, 1490, 1491, 1492, 1493, 1506, 1559, 1563, 1623,
1624, 1646a; 26 U.S.C. 5753.

Section 127.12 also issued under 19 U.S.C.
1753;

Section 127.14 also issued under 19 U.S.C.
1555, 1556, 1557;

Section 127.21 also issued under 19 U.S.C.
1753;

Section 127.28 also issued under 15 U.S.C.
2612, 26 U.S.C. 5688;

Sections 127.31, 127.36, 127.37 also issued
under 19 U.S.C. 1753.

SOURCE: T.D. 74-114, 39 FR 12092, Apr. 3,
1974, unless otherwise noted.

§127.0 Scope.

This part sets forth regulations per-
taining to general order merchandise,
unclaimed merchandise, and abandoned
merchandise, the storage and sale
thereof, and the distribution of the pro-
ceeds from the sale thereof. Regula-
tions regarding the abandonment of
merchandise by the importer to the
Government in accordance with section

§127.2

506(1), Tariff Act of 1930, as amended (19
U.S.C. 1506(1)), appear in part 158 of
this chapter.

Subpart A—General Order
Merchandise

§127.1 Merchandise considered gen-
eral order merchandise.

Merchandise shall be considered gen-
eral order merchandise when it is
taken into the custody of the port di-
rector and deposited in the public
stores or a general order warehouse at
the risk and expense of the consignee
for any of the following reasons:

(a) Whenever entry of any imported
merchandise is not made within the
time provided by law or regulations
prescribed by the Secretary of the
Treasury.

(b) Whenever entry is incomplete be-
cause of failure to pay estimated du-
ties.

(c) Whenever, in the opinion of the
port director, entry cannot be made for
want of proper documents or other
causes.

(d) Whenever the port director be-
lieves that any merchandise is not cor-
rectly or legally invoiced.

(e) Whenever, at the request of the
consignee or the owner or master of
the vessel or person in charge of the ve-
hicle in which merchandise is im-
ported, any merchandise is taken pos-
session of by the port director after the
expiration of 1 day after entry of the
vessel or report of the vehicle.

§127.2 Withdrawal from general order
for entry or exportation.

(a) Exportation within 6 months from
date of importation. Merchandise in gen-
eral order may be exported without ex-
amination or appraisement if the mer-
chandise is delivered to the exporting
carrier within 6 months from the date
of importation. This merchandise may
be entered within 6 months from date
of importation for immediate transpor-
tation to any port of entry designated
by the consignee.

(b) After expiration of 6 months from
date of importation. Entry for imme-
diate transportation shall be permitted
after the expiration of the 6-month pe-
riod only for the purpose of filing an
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§127.4

entry for consumption at the port of
destination.

(c) Withdrawal of less than single gen-
eral order lot. The withdrawal from gen-
eral order of less than a single general
order lot shall not be permitted except
as provided for in §141.52 of this chap-
ter.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 98-74, 63 FR 51290, Sept. 25,
1998]

§127.4 General order period defined.

The general order period is that pe-
riod of time during which general order
merchandise, as defined in §127.1, is not
subject to sale. The general order pe-
riod expires 6 months from the date of
importation.

[T.D. 79-221, 44 FR 46814, Aug. 9, 1979, as
amended by T.D. 98-74, 63 FR 51290, Sept. 25,
1998]

Subpart B—Unclaimed and
Abandoned Merchandise

§127.11 Unclaimed merchandise.

Any entered or unentered merchan-
dise (except merchandise under section
557, Tariff Act of 1930, as amended (19
U.S.C. 1557), but including merchandise
entered for transportation in bond or
for exportation) which remains in Cus-
toms custody for 6 months from the
date of importation or a lesser period
for special merchandise as provided by
§127.28 (¢), (d), and (h), and without all
estimated duties and storage or other
charges having been paid, shall be con-
sidered unclaimed and abandoned.

[T.D. 79-221, 44 FR 46814, Aug. 9, 1979, as
amended by T.D. 98-74, 63 FR 51290, Sept. 25,
1998]

§127.12 Abandoned merchandise.

(a) Involuntarily abandoned merchan-
dise. The following shall be considered
to be involuntarily abandoned mer-
chandise:

(1) Articles entered for a trade fair
under the provisions of section 3 of the
Trade Fair Act of 1959 (19 U.S.C. 1752),
which are still in Customs custody at
the expiration of 3 months after the
closing date of the fair for which they
were entered. (See §147.47 of this chap-
ter.)

19 CFR Ch. | (4-1-25 Edition)

(2) Any imported merchandise upon
which any duties or charges are un-
paid, remaining in a bonded warehouse
beyond the 5-year warehouse period.

(b) Voluntarily abandoned merchan-
dise. The following merchandise shall
be considered to be voluntarily aban-
doned merchandise and the property of
the United States Government:

(1) Merchandise which is taken pos-
session of by the port director at the
request of the consignee, or owner or
master of the vessel or person in
charge of the vehicle in which the mer-
chandise was imported.

(2) Merchandise abandoned by the im-
porter to the United States within 30
days after entry in the case of mer-
chandise not sent to the public stores
for examination, or within 30 days
after the release of the examination
packages or merchandise in the case of
merchandise sent to the public stores
for examination.

(3) Articles entered for a trade fair
under the provisions of section 3 of the
Trade Fair Act of 1959 (19 U.S.C. 1752),
which have been abandoned to the
United States within 3 months of the
closing of the fair.

(4) Merchandise in a bonded ware-
house abandoned by the consignee
within 3 years from the date of original
importation. (See subpart D of part 158
of this chapter.)

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 79-221, 44 FR 46814, Aug. 9,
1979]

§127.13 Storage of unclaimed and
abandoned merchandise.

(a) Place of storage. A class 11 bonded
warehouse or warehouse of class 3, 4, or
b, certified by the port director as
qualified to receive general order mer-
chandise, will be responsible for the
transportation and storage of un-
claimed and abandoned merchandise,
upon due notification to the proprietor
of the warehouse by the arriving car-
rier (or other party to whom the car-
rier has transferred the merchandise
under a Customs-authorized permit to
transfer or in-bond entry), as provided
in §§4.37(c), 122.50(c), and 123.10(c) of
this chapter. If no warehouse of these
classes is available to receive general
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order merchandise, or if the merchan-
dise requires specialized storage facili-
ties which are unavailable in a bonded
facility, the port director, after having
received notice of the presence of
unentered merchandise or baggage in
accordance with the provisions of this
section, will direct the storage of the
merchandise by the carrier or by any
other appropriate means.

(b) Payment of storage and expenses.
Storage at the ordinary rates and all
other expenses shall be paid by the
owner or consignee of the merchandise
upon entry thereof. If the goods are
sold, such charges shall be paid from
the proceeds of the sale to the extent
that proceeds are available.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 02-65, 67 FR 68034, Nov. 8,
2002]

§127.14 Disposition of merchandise in
Customs custody beyond time fixed
by law.

(a) Merchandise subject to sale or other
disposition—(1) General. If storage or
other charges due the United States
have not been paid on merchandise re-
maining in Customs custody after the
expiration of the bond period in the
case of merchandise entered for ware-
house, or after the expiration of the
general order period, as defined in
§127.4, in any other case, even though
any duties due have been paid, such
merchandise will be sold as provided in
subpart C of this part, retained for offi-
cial use as provided in subpart E of this
part, destroyed, or otherwise disposed
of as authorized by the Commissioner
of Customs under the law, unless the
merchandise is entered or withdrawn
for consumption in accordance with
paragraph (b) of this section.

(2) Destruction of merchandise—(i) Pro-
prietor responsibility. If the port director
concludes that merchandise in general
order has no commercial value or is
otherwise unsalable and cannot be dis-
posed of at public auction (see §127.29),
and that its destruction is warranted,
the warehouse proprietor must assume
responsibility under bond, including
the expense, for destroying the mer-
chandise (see §113.63(c)(3) of this chap-
ter). The port director will authorize
such destruction on Customs Form

§127.14

(CF) 3499, or on a similar Customs doc-
ument as designated by the port direc-
tor or an electronic equivalent as au-
thorized by Customs.

(i1) Notice of destruction. Before de-
stroying the merchandise, the ware-
house proprietor must first make a rea-
sonable effort under bond (see §113.63(b)
and (c) of this chapter), to identify and
inform the importer (owner) or con-
signee regarding the intended destruc-
tion of the merchandise. When the ap-
propriate party is identified, notice of
destruction will be provided to the
party on Customs Form (CF) 5251, ap-
propriately modified, or other similar
Customs document as designated by
the port director or an electronic
equivalent as authorized by Customs,
at least 30 calendar days prior to the
date of intended destruction.

(b) Entry of merchandise subject to sale.
Merchandise subject to sale (except
merchandise abandoned under section
506(1) or 563(b), Tariff Act of 1930, as
amended (19 U.S.C. 1506(1), 1563(b))),
may be entered or withdrawn for con-
sumption at any time prior to the sale
upon payment of the duties, any inter-
nal revenue tax, and all charges and ex-
penses that may have accrued thereon.
Such merchandise may not be exported
without payment of duty nor entered
for warehouse.

(c) Release of merchandise to warehouse
proprietor. The following merchandise
for which a permit to release has been
issued shall be held to be no longer in
the custody of Customs officers and
shall be released to the warehouse pro-
prietor:

(1) Merchandise upon which all duties
and charges have been paid.

(2) Free and duty-paid merchandise
upon which all charges have been paid,
not entered for warehouse which re-
mains in bonded warehouse for more
than the general order period.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 75-161, 40 FR 28790, July 9,
1975; T.D. 79-221, 44 FR 46814, Aug. 9, 1979;
T.D. 82-204, 47 FR 49375, Nov. 1, 1982; T.D. 02—
65, 67 FR 68034, Nov. 8, 2002]
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§127.21

Subpart C—Sale of Unclaimed
and Abandoned Merchandise

§127.21 Time of sale.

All unclaimed and abandoned mer-
chandise will be sold at the first reg-
ular sale held after the merchandise
becomes subject to sale, unless a
deferment of its sale is authorized by
the port director. Regular sales shall
be made once every year or more often
at the discretion of the port director.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 02-65, 67 FR 68034, Nov. 8,
2002]

§127.22 Place of sale.

The port director, in his discretion,
may authorize the sale of merchandise
subject to sale (including explosives,
perishable articles and articles liable
to depreciation) at any port. The con-
signee of any merchandise which is to
be transferred from the port where it
was imported to another port for sale,
shall be notified of the transfer so that
he may have the option of making
entry of the merchandise before the
transfer and sale.

[T.D. 95-77, 60 FR 50020, Sept. 27, 1995]

§127.23 Appraisement of merchandise.

Before unclaimed and abandoned
merchandise is offered for sale, it shall
be appraised in accordance with sec-
tions 402 and 402a, Tariff Act of 1930, as
amended (19 U.S.C. 140l1a, 1402). Such
merchandise shall also be appraised at
its actual domestic value in its condi-
tion at the time and place of examina-
tion, whether or not it has depreciated
or appreciated in value since the date
of exportation. The quantity of mer-
chandise in each lot shall be reported.

§127.24

Notice of sale shall be sent on Cus-
toms Form 5251, 30 days prior to the
date of sale, or 30 days prior to the
transfer of merchandise to the place of
sale, to the following:

(a) Importer, if known; or

(b) Consignee, if name and address
can be ascertained; or

(c) Shipper, his representative or
agent, if merchandise is consigned to
order or consignee cannot be
ascertained; or

Notice of sale.
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(d) Warehouse transferee; or
(e) Lienholder.

§127.25 Advertisement of sale.

(a) Regular advertising. Except as pre-
scribed in §127.28 (c), (d), and (h), and in
paragraph (b) of this section, a brief
notice of the time and place of sale
shall be given for three successive
weeks, immediately preceding the sale,
in one newspaper of extensive circula-
tion published at the port where the
sale is to be held. The newspaper is to
be selected by the port director and
publication of the notice shall be au-
thorized on the standard form provided
for that purpose. The notice shall des-
ignate the place where catalogs may be
obtained and a reasonable opportunity
to inspect the merchandise shall be af-
forded prospective purchasers.

(b) Where proceeds are insufficient to
pay expenses and duties. If the port di-
rector is satisfied that the proceeds of
the sale will not be sufficient to pay
the expenses and duties, a written or
printed notice of the sale in lieu of the
advertisement shall be conspicuously
posted in the customhouse, and, if
deemed necessary, at some other prop-
er place for the time specified in para-
graph (a) of this section.

§127.26 Catalogs.

Catalogs, if used shall specify the de-
scription of packages, the description
and quantities of their contents, the
appraised value thereof, and also the
domestic value at the time and place of
the examination of the merchandise.
They shall be distributed at the sale
and announcement made that the Gov-
ernment does not guarantee quality or
value and that no allowance will be
made for any deficiency found after
sale.

§127.27 Conduct of sale.

Sales may be conducted by the port
director, any employee designated by
him or by a public auctioneer.

§127.28 Special merchandise.

(a) Drugs, seeds, plants, nursery stock,
and other articles required to be inspected
by the Department of Agriculture. Drugs,
seeds, plants, nursery stock, and other
articles required to be inspected by the
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Department of Agriculture must be in-
spected by a representative of the De-
partment of Agriculture to ascertain
whether they comply with the require-
ments of the law and regulations of
that Department. If found not to com-
ply with such requirements, they shall
be immediately destroyed.

(b) Pesticides and devices. Pesticides
and devices intended for trapping, de-
stroying, repelling or mitigating any
pest or any other form of plant or ani-
mal life (other than man or other than
bacteria, virus, or other microorganism
on or in living man or other living ani-
mals) shall be inspected by a represent-
ative of the Environmental Protection
Agency to ascertain whether they com-
ply with the requirements of the law
and regulations of that agency. If
found not to comply with such require-
ments, they shall be immediately de-
stroyed.

(c) Ezxplosives, dangerous articles, fruit,
and perishables. Unclaimed explosives
and other dangerous articles, and fruit
and other perishable articles shall be
sold after 3-days’ public notice. When it
is probable that entry will be made at
an early date for unclaimed perishable
merchandise, the port director may
hold the merchandise for a reasonable
time in a bonded cold-storage ware-
house if one is available.

(d) Articles liable to depreciation. Other
unclaimed merchandise shall be sold at
public auction upon public notice of
not less than 6 or more than 10 days, as
the port director may determine, if in
his opinion such merchandise will de-
preciate and sell for an amount insuffi-
cient to pay the duties, storage, and
other charges if allowed to remain in
general order for 6 months.

(e) Tobacco and tobacco products. To-
bacco articles and tobacco materials as
defined in 26 U.S.C. 5702(j) and (k), may
be sold for domestic consumption only
if they will bring an amount sufficient
to pay the expenses of sale as well as
the internal revenue tax. If these arti-
cles cannot be sold for domestic con-
sumption in accordance with the fore-
going conditions, they shall be de-
stroyed unless they can be advan-
tageously sold for export from contin-
uous Customs custody or unless the
Commissioner of Customs has author-
ized other disposition to be made under

§127.28

the law. These articles may be sold for
domestic consumption even though the
proceeds of sale will not cover the du-
ties due.

(f) Distilled spirits, wines, and malt bev-
erages. All unclaimed and abandoned
distilled spirits, wines, and malt bev-
erages may be sold for domestic con-
sumption if they will bring an amount
sufficient to pay the internal revenue
tax. If they cannot be sold for domestic
consumption in accordance with the
foregoing condition, they shall be de-
stroyed unless they can be advan-
tageously sold for export from contin-
uous Customs custody or unless the
Commissioner of Customs has author-
ized other disposition to be made under
the law. The sale must be conducted in
accordance with the alcoholic beverage
laws of the state in which the sale is
held.

(g) Other merchandise subject to inter-
nal revenue taxes. All other unclaimed
and abandoned merchandise subject to
internal revenue taxes may be sold for
domestic consumption if it will bring
an amount sufficient to pay the inter-
nal revenue tax. If, in the opinion of
the port director, it is insufficient in
value to justify its sale, the merchan-
dise shall be destroyed, unless it can be
advantageously sold for export from
continuous Customs custody or unless
the Commissioner of Customs has au-
thorized other disposition to be made
under the law. These articles may be
sold for domestic consumption even
though the proceeds of sale will not
cover the duties due.

(h) Unclaimed merchandise remaining
on dock. Unclaimed merchandise re-
maining on the dock which, in the
opinion of the port director, will not
sell for enough to pay the cost of cart-
age and storage shall be sold at public
auction upon public notice of not less
than 6 or more than 10 days.

(i) Good subject to TSCA Requirements.
A good subject to TSCA requirements,
i.e., a covered commodity as defined in
section 12.120 of this chapter, will be
inspected by a representative of the
Environmental Protection Agency to
ascertain whether it complies with the
Toxic Substances Control Act and the
regulations and orders issued there-
under. If found not to comply with
these requirements that good must be
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§127.29

exported or otherwise disposed of im-
mediately in accordance with the pro-
visions of §§12.125 through 12.127 of this
chapter.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 83-158, 48 FR 34740, Aug. 1,
1983; T.D. 98-74, 63 FR 51290, Sept. 25, 1998;
T.D. 02-65, 67 FR 68034, Nov. 8, 2002; CBP Dec.
16-28, 81 FR 94986, Dec. 27, 2016]

§127.29 Unsold merchandise.

Merchandise offered for sale but not
sold shall be included in the next reg-
ular sale of unclaimed and abandoned
merchandise. If the port director is sat-
isfied that such merchandise is
unsalable or of no commercial value, it
shall be destroyed.

Subpart D—Proceeds of Sale

§127.31 Disposition of proceeds.

From the proceeds of sale of mer-
chandise remaining in public stores or
in bonded warehouse beyond the time
fixed by law, the following charges
shall be paid in the order named:

(a) Internal revenue taxes.

(b) Expenses of advertising and sale.

(c) Expenses of cartage, storage and
labor. When the proceeds are insuffi-
cient to pay such charges fully, they
shall be paid pro rata. (For merchan-
dise entered for warehousing, see
§127.32 of this subpart.)

(d) Duties.

(e) Any other charges due the United
States in connection with the mer-
chandise.

(f) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, of which due notice
shall have been given in the manner
prescribed by law.

§127.32 Expenses of cartage, storage,
and labor.

The expenses of cartage, storage, and
labor for merchandise entered for
warehousing shall be paid in the fol-
lowing order:

(a) When such merchandise was
warehoused in public stores, expenses
of storage and labor shall be paid after
expenses of sale (pro-rated when pro-
ceeds are insufficient to pay them
fully) and any cartage charges shall be
paid last.

19 CFR Ch. | (4-1-25 Edition)

(b) When such merchandise was
warehoused in a bonded warehouse, ex-
penses of storage, cartage, and labor
shall be paid last (pro-rated when pro-
ceeds are insufficient to pay them
fully).

§127.33 Chargeable duties.

The duties chargeable on any mer-
chandise within the purview of this
subpart shall be assessed on the ap-
praised dutiable value at the rate of
duty chargeable at the time the mer-
chandise became subject to sale.
Household and personal effects of the
character provided for in Chapter 98,
Subchapter IV, Harmonized Tariff
Schedule of the United States (19
U.S.C. 1202), which belong to persons
who have not arrived in this country
before the effects become subject to
sale, are dutiable at the rates in effect
when the effects become subject to
sale, even though such persons arrive
and make entry for the effects before
they are sold.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 89-1, 53 FR 51255, Dec. 21,
1988; T.D. 97-82, 62 FR 51770, Oct. 3, 1997]

§127.34 Auctioneer’s commissions.

The duties of the auctioneer shall be
confined to selling the merchandise
and his charge for such service shall in
no case exceed the commissions usual
at the port. Such commissions shall be
based on the amount of the successful
bid.

§127.35

Accounts for the auctioneer’s charges
and all other expenses of sale which
may be properly chargeable on the
merchandise shall be presented to the
port director for payment within 10
days from the date of sale. Such ex-
penses shall be apportioned pro rata on
the amounts received for different lots
sold.

Presentation of accounts.

§127.36 Claim for surplus proceeds of
sale.

(a) Filing of claim. Claims for the sur-
plus proceeds of the sale of unclaimed
or abandoned merchandise shall be
filed with the port director at whose di-
rection the merchandise was sold. The
following shall be used in filing a
claim:
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(1) Unclaimed merchandise. Claims for
surplus proceeds of the sale of un-
claimed merchandise which has become
abandoned and sold under section 491 of
the Tariff Act of 1930, as amended (19
U.S.C. 1491), shall be supported by the
original bill of lading. If only part of a
shipment is involved, either a photo-
static or certified copy of the original
bill of lading may be submitted in lieu
of the original bill of lading.

(2) Imvoluntarily abandoned merchan-
dise—(i) Warehouse goods deemed aban-
doned. Claims for surplus proceeds of
sale of warehouse goods deemed invol-
untarily abandoned sold under section
559 of the Tariff Act of 1930, as amended
(19 U.S.C. 1559), shall be established by
reference to the warehouse entry, or, if
the right to withdraw the merchandise
from warehouse has been transferred,
by reference to the documents by
which the transfer was made.

(ii) Trade fair articles deemed aban-
doned. Claims for surplus proceeds of
sale of trade fair articles deemed invol-
untarily (mandatorily) abandoned
under section 4 of the Trade Fair Act of
1959 (19 U.S.C. 1753(c)), shall be sup-
ported by the original bill of lading. If
only part of a shipment is involved, ei-
ther a photostatic copy or certified
copy of the original bill of lading may
be submitted in lieu of the original bill
of lading. (See §147.47 of this chapter.)

(b) Payment of claim. If a claim of the
owner or consignee of unclaimed or
abandoned merchandise for the surplus
proceeds of sale is properly established
as provided in this section, such pro-
ceeds of sale shall be paid to him pur-
suant to section 493 of the Tariff Act of
1930, as amended (19 U.S.C. 1493).

(¢c) Doubtful claims. Any doubtful
claims for the proceeds of sale along
with all pertinent documents and infor-
mation available to the port director
shall be forwarded to the Commissioner
of Customs for instructions or for re-
ferral to the General Accounting Office
for direct settlement.

§127.37 Insufficient proceeds.

(a) Warehouse merchandise deemed in-
voluntarily abandoned. If the proceeds
of sale of warehouse merchandise
deemed involuntarily abandoned are
insufficient to pay the duties after pay-
ment of all charges having priority, the

§127.41

deficiency shall be collected under the
bond for the importation and entry of
merchandise on Customs Form 301,
containing the bond conditions set
forth in §113.62 of this chapter.

(b) Unclaimed merchandise and trade
fair articles involuntarily abandoned. If
the proceeds of sale of unclaimed mer-
chandise or trade fair articles involun-
tarily abandoned are insufficient to
pay the charges and duties, the con-
signee shall be liable for the deficiency
unless the merchandise was shipped to
him without his consent. If no entry
for the merchandise has been filed, and
no other attempt to control the mer-
chandise has been made, the merchan-
dise shall be regarded as shipped to the
consignee without his consent and no
effort shall be made to collect any defi-
ciency of duties or charges from such
consignee.

[T.D. 74-114, 39 FR 12092, Apr. 3, 1974, as
amended by T.D. 84-213, 49 FR 41183, Oct. 19,
1984]

Subpart E—Title to Unclaimed and
Abandoned Merchandise
Vesting in Government

SOURCE: T.D. 02-65, 67 FR 68034, Nov. 8, 2002,
unless otherwise noted.

§127.41 Government title to unclaimed
and abandoned merchandise.

(a) Vesting of title in Government. At
the end of the 6-month period noted in
§127.11 of this part, at which time mer-
chandise having thus remained in Cus-
toms custody is considered as un-
claimed and abandoned, the port direc-
tor, with the concurrence of the Assist-
ant Commissioner, Office of Field Oper-
ations, may, in lieu of sale of the mer-
chandise as provided in subpart C of
this part, provide notice to all known
interested parties under paragraph (b)
of this section that the title to such
merchandise will be considered as vest-
ing in the United States, free and clear
of any liens or encumbrances, as of the
30th day after the date of the notice
unless, before the 30th day, the mer-
chandise is entered or withdrawn for
consumption and all duties, taxes, fees,
transfer and storage charges, and any
other expenses that may have accrued
on the merchandise are paid.
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§127.42

(b) Notice to known interested parties.
Notice that the title to unclaimed and
abandoned merchandise will vest in the
United States, as described in para-
graph (a) of this section, will be sent to
the following parties on Customs Form
(CF) 5251, appropriately modified, or
other similar Customs document as
designated by the port director or an
electronic equivalent as authorized by
Customs:

(1) Importer, if known;

(2) Consignee, if name and address
can be ascertained;

(3) Shipper, or the shipper’s rep-
resentative or agent, if merchandise is
consigned to order or the consignee
cannot be ascertained; and

(4) Any other known interested par-
ties.

(c) Appraisement of merchandise. Be-
fore title to unclaimed and abandoned
merchandise is vested in the United
States, the merchandise will be ap-
praised in accordance with section 402,
Tariff Act of 1930, as amended (19
U.S.C. 1401a).

§127.42 Disposition of merchandise
owned by Government.

(a) Disposition. If title to any un-
claimed and abandoned merchandise
vests in the TUnited States under
§127.41, the merchandise may be re-
tained by Customs for its official use,
or in Customs discretion, the merchan-
dise may be transferred to any other
Federal, state or local agency, de-
stroyed or disposed of otherwise.

(b) Payment of charges and expenses.
All transfer and storage charges or ex-
penses accruing on retained or trans-
ferred merchandise will be paid by the
receiving agency. Such transfer and
storage charges or expenses will in-
clude those accruing with respect to
the merchandise while subject to gen-
eral order.

§127.43 Petition of party for surplus
proceeds had merchandise been
sold.

(a) Filing of petition. Under section
491(d), Tariff Act of 1930, as amended
(19 U.S.C. 1491(d)), any party who can
satisfactorily establish title to or a
substantial interest in unclaimed and
abandoned merchandise, the title to
which has vested in the United States,

19 CFR Ch. | (4-1-25 Edition)

may file a petition for the amount that
would have been payable to the party
had the merchandise been sold and a
proper claim made under section 493,
Tariff Act of 1930, as amended (19
U.S.C. 1493).

(b) When and with whom filed. The pe-
tition may be filed with the port direc-
tor at whose direction the title to the
merchandise was vested in the United
States. If the party received notice
under §127.41(b), the petition must be
filed within 30 calendar days after the
day on which title vested in the United
States. If the party can satisfactorily
establish that such notice was not re-
ceived, the party must file the petition
within 30 calendar days of learning of
the vesting but not later than 90 cal-
endar days from the vesting.

(c) Evidence required. The petition
must show the party’s title to or inter-
est in the merchandise, and be sup-
ported, as appropriate, with the origi-
nal bill of lading, bill of sale, contract,
mortgage, or other satisfactory docu-
mentary evidence, or a certified copy
of the foregoing. Also, if applicable, the
petition must be supported by
satisfactoryproof that the petitioner
did not receive notice that title to the
merchandise would vest in the United
States and was in such circumstances
as prevented the receipt of notice.

(d) Payment of claim. If the claim of
the owner, consignee, or other party
having title to or a substantial interest
in the merchandise, is properly estab-
lished as provided in this section, the
party may be paid out of the Treasury
of the United States the amount that
it is believed the party would have re-
ceived under 19 U.S.C. 1493 had the
merchandise been sold and a proper
claim for the surplus of the proceeds of
sale been made under that provision
(see §127.36 of this part). In determining
the amount that may have been pay-
able under 19 U.S.C. 1493, given that the
merchandise was not in fact sold at
public auction under 19 U.S.C. 1491(a),
the appraisement of the merchandise,
as provided in §127.41(c), will be taken
into consideration. By virtue of the au-
thority delegated to the port director
in this matter, any payment made as
provided under this paragraph in con-
nection with the filing of a petition
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under paragraph (b) of this section will
be final and conclusive on all parties.

(e) Doubtful claim. Any doubtful claim
for payment along with all pertinent
documents and information available
to the port director will be forwarded
to the Assistant Commissioner, Office
of Administration, for instructions.
The decision of the Assistant Commis-
sioner, Office of Administration, with
respect to any petition filed under this
section will be final and conclusive on
all parties.

[T.D. 02-65, 67 FR 68034, Nov. 8, 2002, as
amended by CBP Dec. 12-21, 77 FR 73309, Dec.
10, 2012]

PART 128—EXPRESS
CONSIGNMENTS

Sec.
128.0 Scope.

Subpart A—General
128.1 Definitions.

Subpart B—Administration

128.11 Express consignment carrier applica-
tion process.

128.12 Application approval/denial and sus-
pension of operating privileges.

128.13 Application processing fee.

Subpart C—Procedures

128.21
128.22
128.23

Manifest requirements.
Bonds.

Entry requirements.

128.24 Informal entry procedures.
128.25 Formal entry procedures.

AUTHORITY: 19 U.S.C. 58c, 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1484, 1498, 1551, 1555, 1556,
1565, 1624.

SOURCE: T.D. 89-53, 54 FR 19566, May 8, 1989,
unless otherwise noted.

§128.0 Scope.

This part sets forth requirements and
procedures for the clearance of im-
ported merchandise carried by express
consignment operators and carriers, in-
cluding couriers, under special proce-
dures.

§128.1

Subpart A—General

§128.1 Definitions.

For the purpose of this part the fol-
lowing definitions shall apply:

(a) Express consignment operator or
carrier. An ‘‘express consignment oper-
ator or carrier’ is an entity operating
in any mode or intermodally moving
cargo by special express commercial
service under closely integrated admin-
istrative control. Its services are of-
fered to the public under advertised, re-
liable timely delivery on a door-to-door
basis. An express consignment operator
assumes liability to Customs for the
articles in the same manner as if it is
the sole carrier.

(b) Cargo. ‘““‘Cargo’ means any and all
shipments imported into the Customs
territory of the United States by an ex-
press consignment operator or carrier
whether manifested, accompanied, or
unaccompanied.

(c) Courier shipment. A ‘‘courier ship-
ment’”’ is an accompanied express con-
signment shipment.

(d) Hub. A ‘“hub” is a separate,
unique, single purpose facility nor-
mally operating outside of Customs op-
erating hours approved by the port di-
rector for entry filing, examination,
and release of express consignment
shipments.

(e) Express consignment carrier facility.
An ‘“‘express consignment carrier facil-
ity”’ is a separate or shared specialized
facility approved by the port director
solely for the examination and release
of express consignment shipments.

(f) Closely integrated administrative
control. The term ‘‘closely integrated
administrative control” means oper-
ations must be sufficiently integrated
at both ends of the service (i.e., pick-up
and delivery) so that the express con-
signment company can exercise a high
degree of control over the shipments,
particularly in regard to the reliability
of information supplied for Customs
purposes. Such control would be indi-
cated by substantial common owner-
ship between the local company and
the foreign affiliate and/or by a very
close contractual relationship between
the local company and its foreign affil-
iate(s) (e.g., a franchise arrangement).

(g) Reimbursable. ‘‘Reimbursable”
means all normal costs incurred at an
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