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otherwise noted.

§401.0 Introduction.

(a) The Delaware River Basin Com-
pact requires the Commission to for-
mulate and adopt a Comprehensive
Plan and Water Resources Program. In
addition, the Compact provides in Sec-
tion 3.8 that no project having a sub-
stantial effect on the water resources
of the Basin shall be undertaken unless
it shall have been first submitted to
and approved by the Commission. The
Commission is required to approve a
project whenever it finds and deter-
mines that such project would not sub-
stantially impair or conflict with the
Comprehensive Plan. Section 3.8 fur-
ther provides that the Commission
shall provide by regulation for the pro-
cedure of submission, review and con-
sideration of projects and for its deter-
minations pursuant to Section 3.8.

(b) The Comprehensive Plan consists
of all public and those private projects
and facilities which the Commission
has directed be included therein. It also
includes those documents and policies
which the Commission has determined
should be included with the Com-
prehensive Plan as being needed to in-
sure optimum planning, development,
conservation, use, management and
control of the water resources of the
Delaware Basin to meet present and fu-
ture needs. The Comprehensive Plan is
subject to periodic review and revision
as provided in Sections 3.2 and 13.1 of
the Compact.

(c) The Water Resources Program is
based upon the Comprehensive Plan. It
is required to be updated annually and
to include a systematic presentation of
the quantity and quality of water re-
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sources needs of the area to be served

for such reasonably foreseeable period

as the Commission may determine, bal-
anced by existing and proposed projects
required to satisfy such needs. The

Commission’s review and modification

of the Water Resources Program is con-

ducted pursuant to the provisions of

Articles 3.2 and 13.2 of the Compact.

(d) The Commission’s Rules of Prac-
tice and Procedure govern the adoption
and revision of the Comprehensive
Plan, the Water Resources Program,
the exercise of the Commission’s au-
thority pursuant to the provisions of
Article 3.8 and other actions of the
Commission mandated or authorized by
the Compact.

(e) These Rules of Practice and Pro-
cedure extend to the following areas of
Commission responsibility and regula-
tion:

Article 1—Comprehensive Plan.

Article 2—Water Resources Program.

Article 3—Project Review Under Section 3.8
of the Compact.

Article 4—(Reserved).

Article 5—Appeals or Objections to Decisions
of the Executive Director in Water Quality
Cases.

Article 6—Administrative and Other Hear-
ngs.

Article 7—Penalties and Settlements in Lieu
of Penalties.

Article 8—Public Access to the Commission’s
Records and Information.

Article 9—General Provisions.

(f) These rules are subject to Com-
mission revision and modification from
time to time as the Commission may
determine. The Commission reserves
the right to waive any Rule of Practice
and Procedure it determines should not
be applicable in connection with any
matter requiring Commission action.
All actions by the Commission, how-
ever, shall comply fully with the appli-
cable provisions of the Compact.

[62 FR 64154, Dec. 4, 1997]
Subpart A—Comprehensive Plan

SOURCE: 62 FR 64154, Dec. 4, 1997, unless
otherwise noted.

§401.1 Scope.

This subpart shall govern the submis-
sion, consideration, and inclusion of
projects into the Comprehensive Plan.
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§401.2 Concept of the plan.

(a) The Comprehensive Plan shall be
adopted, revised and modified as pro-
vided in Sections 3.2 and 13.1 of the
Compact. It is the Commission’s re-
sponsibility to adopt the Comprehen-
sive Plan, after consultation with
water users and interested public bod-
ies, for the immediate and long-range
development and uses of the water re-
sources of the Basin. The Plan shall in-
clude the public and private projects
and facilities which the Commission
determines are required for the opti-
mum planning, development, conserva-
tion, utilization, management and con-
trol of the water resources of the Basin
to meet present and future needs. In
addition to the included projects and
facilities, the Comprehensive Plan con-
sists of the statements of policies, and
programs that the Commission deter-
mines are necessary to govern the
proper development and use of the
River Basin. The documents within the
Comprehensive Plan expressing the
Commission’s policies and programs
for the future, including the means for
carrying them out, may be set forth
through narrative text, maps, charts,
schedules, budgets and other appro-
priate means.

(b) Specific projects and facilities
and statements of policy and programs
may be incorporated, deleted or modi-
fied from time to time to reflect chang-
ing conditions, research results and
new technology. The degree of detail
described in particular projects may
vary depending upon the status of their
development.

§401.3 Other agencies.

Projects of the federal agencies af-
fecting the water resources of the
Basin, subject to the limitations in
Section 1.4 of the Compact, shall be
governed by Section 11.1 of the Com-
pact. Projects of the signatory states,
their political subdivisions and public
corporations affecting the water re-
sources of the Basin, shall be governed
by the provisions of Section 11.2 of the
Compact.

§401.4 Project applications and pro-
posed revisions and changes.

(a) Applications for inclusion of new
public projects and the deletion or al-

§401.6

teration of previously included public
projects may be submitted by signa-
tory parties and agencies or political
subdivisions thereof. Owners or spon-
sors of privately owned projects may
submit applications for the inclusion of
new private projects and the deletion
or alteration of previously included
private projects in which the applicant
has an interest. The Commission may
also receive and consider proposals for
changes and additions to the Com-
prehensive Plan which may be sub-
mitted by any agency of the signatory
parties, or any interested person, orga-
nization, or group. Any application or
proposal shall be submitted in such
form as may be required by the Execu-
tive Director to facilitate consider-
ation by the Commission.

(b) Applications for projects shall in-
clude at least the following informa-
tion:

(1) Purpose or purposes, including
quantitative measures of physical ben-
efit anticipated from the proposal;

(2) The location, physical features
and total area required.

(3) Forecast of the cost or effect on
the utilization of water resources;

(4) Relation to other parts of the ex-
isting Comprehensive Plan;

(5) A discussion of conformance with
Commission policies included in the
Comprehensive Plan; and

(6) A discussion of the alternatives
considered.

§401.5 Review of applications.

Following staff study, examination,
and review of each project application,
the Commission shall hold a public
hearing upon notice thereon as pro-
vided in paragraph 14.4(b) of the Com-
pact and may take such action on a
project application as it finds to be ap-
propriate.

§401.6 Proposed revisions and

changes.

Proposals for changes and additions
to the Comprehensive Plan submitted
by any agency of the signatory parties
or any interested person, organization
or group shall identify the specific re-
vision or change recommended. In
order to permit adequate Commission
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consideration of any proposal, the Ex-
ecutive Director may require such ad-
ditional information as may be needed.
Review or consideration of such pro-
posals shall be based upon the rec-
ommendation of the Executive Direc-
tor and the further direction of the
Commission.

§401.7 Further action.

The Commission will review the
Comprehensive Plan in its entirety at
least once every six years from the
date of the initial adoption of the Com-
prehensive Plan (March 28, 1962). Such
review may include consideration of
proposals submitted by the signatory
parties, agencies or political subdivi-
sion thereof or other interested parties.
The amendments, additions, and dele-
tions adopted by the Commission will
be compiled and the Plan as so revised
shall be made available for public in-
spection.

§401.8 Public projects under Article 11
of the Compact.

(a) After a project of any federal,
state or local agency has been included
in the Comprehensive Plan, no further
action will be required by the Commis-
sion or by the agency to satisfy the re-
quirements of Article 11 of the Com-
pact, except as the Comprehensive Plan
may be amended or revised pursuant to
the Compact and this part. Any project
which is changed substantially from
the project as described in the Com-
prehensive Plan will be deemed to be a
new and different project for the pur-
poses of Article 11 of the Compact.
Whenever a change is made the sponsor
shall advise the Executive Director
who will determine whether the change
is deemed substantial within the mean-
ing of this part.

(b) Any public project not having a
substantial effect on the water re-
sources of the Basin, as defined in sub-
part C of this part, may proceed with-
out reference to Article 11 of the Com-
pact.

§401.9 Custody and availability.

The Comprehensive Plan shall be and
remain in the custody of the Executive
Director. The Plan, including all maps,
charts, description and supporting data
shall be and remain a public record

18 CFR Ch. lll (4-1-23 Edition)

open to examination during the regular
business hours of the Commission,
under such safeguards as the Executive
Director may determine to be nec-
essary to preserve and protect the Plan
against loss, damage or destruction.
Copies of the Comprehensive Plan or
any part or parts thereof shall be made
available by the Executive Director for
public sale at a price covering the cost
of production and distribution.

Subpart B—Water Resources
Program

§401.21 Scope.

This subpart shall govern the submis-
sion, consideration and inclusion of
projects into the Water Resources Pro-
gram.

§401.22 Concept of the Program.

The Water Resources Program, as de-
fined and described in section 13.2 of
the Compact, will be a reasonably de-
tailed amplification of that part of the
Comprehensive Plan which the Com-
mission recommends for action within
the ensuing six-year period. That part
of the Program consisting of a presen-
tation of the water resources needs of
the basin will be revised only at such
intervals as may be indicated to reflect
new findings and conclusions, based
upon the Commission’s continuing
planning programs.

§401.23 Procedure.

Each project included in the Water
Resources Program shall have been
previously included in the Comprehen-
sive Plan, except that a project may be
added to both the Plan and the Pro-
gram by concurrent action of the Com-
mission. The project’s sponsor shall
furnish the following information prior
to the inclusion of the project in the
Water Resources Program:

(a) The Comprehensive Plan data
brought up-to-date for the period of the
Water Resources Program.

(b) Specific location and dimension of
a structural project, and specific lan-
guage of a standard, policy or other
non-structural proposal.

(c) The plan of operation of a struc-
tural project.

(d) The specific effects of a non-struc-
tural project.
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(e) Sufficient data to indicate a
workable financial plan under which
the project will be carried out.

(f) A timetable for implementation.

§401.24 Preparation and adoption.

The Water Resources Program will be
prepared and considered by the Com-
mission for adoption annually. Projects
required to satisfy the basin needs dur-
ing the period covered by the Program
may be classified as follows:

(a) ““A” list. This shall include public
projects which require no further re-
view, and inclusion in such list shall be
deemed to be approved for the purposes
of section 3.8 of the Compact.

(b) “B” list. This shall include public
projects not included in the ‘“‘A” list
and privately sponsored projects which
are proposed or anticipated by the
Commission.

§401.25 Alternatives for
projects.

public

Any publc project which has been in-
cluded in the Comprehensive Plan but
is not on the “A” list of the current
Water Resources Program, at the op-
tion of the sponsor, may be submitted
for review and approval under section
3.8 of the Compact in accordance with
Subpart C of this part.

§401.26 Inventory of other projects.

Each Water Resources Program will
include, for information purposes only,
an inventory of projects approved dur-
ing the previous year pursuant to sec-
tion 3.8 of the Compact but which are
not part of the Comprehensive Plan or
Water Resources Program.

Subpart C—Project Review Under
Section 3.8 of the Compact

SOURCE: 62 FR 64155, Dec. 4, 1997, unless
otherwise noted.

§401.31 Scope.

This subpart shall govern the submis-
sion and review of projects under Sec-
tion 3.8 of the Delaware River Basin
Compact.

§401.32

Section 3.8 is intended to protect and
preserve the integrity of the Com-

Concept of 3.8.

§401.34

prehensive Plan. This section of the
Compact provides:

‘““No project having a substantial effect on
the water resources of the basin shall here-
after be undertaken by any person, corpora-
tion or governmental authority unless it
shall have been first submitted to and ap-
proved by the Commission, subject to the
provisions of Sections 3.3 and 3.5. The Com-
mission shall approve a project whenever it
finds and determines that such project would
not substantially impair or conflict with the
Comprehensive Plan and may modify and ap-
prove as modified, or may disapprove any
such project whenever it finds and deter-
mines that the project would substantially
impair or conflict with such Plan. The Com-
mission shall provide by regulation for the
procedure of submission, review and consid-
eration of projects, and for its determina-
tions pursuant to this section. Any deter-
mination of the Commission hereunder shall
be subject to judicial review in any court of
competent jurisdiction.”

§401.33 Administrative agreements.

The Executive Director is authorized
and directed to enter into cooperative
Administrative Agreements with fed-
eral and state regulatory agencies con-
cerned with the review of projects
under federal or state law as follows:

(a) To facilitate the submission and
review of applications and the deter-
minations required under Section 3.8 of
the Compact;

(b) To avoid unnecessary duplication
of staff functions and hearings required
by law; and

(c) For such other and different pur-
poses as he may deem feasible and ad-
vantageous for the administration of
the Compact or any other law.

§401.34 Submission
quired.

of project re-

Any project which may have a sub-
stantial effect on the water resources
of the Basin, except as provided in
paragraph (d) of this section, shall be
submitted to the Commission for a de-
termination as to whether the project
impairs or conflicts with the Com-
prehensive Plan, as follows:

(a) Where the project is subject to re-
view by a state or federal agency which
has entered into an Administrative
Agreement with the Commission, such
project will be referred to the Commis-
sion in accordance with the terms of
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the Administrative Agreement, and ap-
propriate instructions will be prepared
and issued by the Executive Director
for guidance of project sponsors and ap-
plicants.

(b) Where no other state or federal
agency has jurisdiction to review and
approve a project, or no Administrative
Agreement is in force, the project spon-
sor shall apply directly to the Commis-
sion.

(c) Any project proposal, which may
have a substantial effect on the water
resources of the Basin, may be received
and reviewed by the staff informally in
conference with the project sponsor
during the preliminary planning phase
to assist the sponsor to develop the
project in accordance with the Com-
mission’s requirements.

(d) Whenever a project sponsored by
one of the signatory parties, or by any
agency, political subdivision or public
corporation thereof, has been included
in the Water Resources Program in the
“A List” classification, the project, to
the extent of such inclusion and as de-
scribed in the Program, shall be
deemed approved for the purposes of
Section 3.8 of the Compact.

(e) Whenever a project is subject to
review and approval by the Commis-
sion under this section, there shall be
no substantial construction activity
thereon, including related preparation
of land, unless and until the project
has been approved by the Commission;
provided, however, that this prohibi-
tion shall not apply to the drilling of
wells for purposes of obtaining
geohydrologic data, nor to in-plant
control and pretreatment facilities for
pollution abatement.

§401.35 Classification of projects for
review under Section 3.8 of the
Compact.

(a) Except as the Commission may
specially direct by notice to the
project owner or sponsor, a project in
any of the following classifications will
be deemed not to have a substantial ef-
fect on the water resources of the
Basin and is not required to be sub-
mitted under Section 3.8 of the Com-
pact:

(1) The construction of new impound-
ments or the enlargement or removal
of existing impoundments, for what-
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ever purpose, when the storage capac-
ity is less than 100 million gallons;

(2) A withdrawal from ground water
when the daily average gross with-
drawal during any 30 consecutive day
period does not exceed 100,000 gallons;

(3) A withdrawal from impoundments
or running streams for any purpose
when the daily average gross with-
drawal during any 30 consecutive day
period does not exceed 100,000 gallons;

(4) The construction of new domestic
sewage treatment facilities or alter-
ation or addition to existing domestic
sewage treatment facilities when the
design capacity of such facilities is less
than a daily average rate of 10,000 gal-
lons per day in the drainage area to
Outstanding Basin Waters and Signifi-
cant Resource Waters or less than
50,000 gallons per day elsewhere in the
Basin; and all local sewage collector
systems and improvements discharging
into authorized trunk sewage systems;

(5) The construction of new facilities
or alteration or addition to existing fa-
cilities for the direct discharge to sur-
face or ground waters of industrial
wastewater having design capacity of
less than 10,000 gallons per day in the
drainage area to Outstanding Basin
Waters and Significant Resource
Waters or less than 50,000 gallons per
day elsewhere in the Basin; except
where such wastewater contains toxic
concentrations of waste materials;

(6) A change in land cover on major
ground water infiltration areas when
the amount of land that would be al-
tered is less than three square miles;

(7) Deepening, widening, cleaning or
dredging existing stream beds or relo-
cating any channel, and the placement
of fill or construction of dikes, on
streams within the Basin except the
Delaware River and tidal portions of
tributaries thereto, and streams drain-
ing more than one state;

(8) Periodic maintenance dredging;

(9) Encroachments on streams within
the Basin caused by:

(i) Floating docks and anchorages
and buoys and navigational aids;

(ii) Temporary construction such as
causeways, cofferdams and falsework
required to facilitate construction on
permanent structures;

(10) Bridges and highways unless they
would pass in or across an existing or



Delaware River Basin Commission

proposed  reservoir or recreation
project area as designated in the Com-
prehensive Plan;

(11) Liquid petroleum products pipe-
lines and appurtenances designed to op-
erate under pressures less than 150 psi;
local electric distribution lines and ap-
purtenances; local communication
lines and appurtenances; local natural
and manufactured gas distribution
lines and appurtenances; local water
distribution lines and appurtenances;
and local sanitary sewer mains, unless
such lines would involve significant
disturbance of ground cover affecting
water resources;

(12) Electric transmission or bulk
power system lines and appurtenances;
major trunk communication lines and
appurtenances; natural and manufac-
tured gas transmission lines and appur-
tenances; major water transmission
lines and appurtenances; unless they
would pass in, on, under or across an
existing or proposed reservoir or recre-
ation project area as designated in the
Comprehensive Plan; unless such lines
would involve significant disturbance
of ground cover affecting water re-
sources;

(13) Liquid petroleum products pipe-
lines and appurtenances designed to op-
erate under pressures of more than 150
psi, unless they would pass in, on,
under or across an existing or proposed
reservoir or recreation project area as
designated in the Comprehensive Plan,
or in, on, under or across any stream
within the Basin; unless such lines
would involve significant disturbance
of ground cover affecting water re-
sources;

(14) Landfill projects, unless no state-
level review and permit system is in ef-
fect; broad regional consequences are
anticipated; or the standards or cri-
teria used in state level review are not
adequate to protect the water of the
Basin for the purposes prescribed in the
Comprehensive Plan;

(15) Draining, filling, or otherwise al-
tering marshes or wetlands when the
area affected is less than 25 acres; pro-
vided, however, that areas less than 25
acres shall be subject to Commission
review and action where neither a state
nor a Federal level review and permit
system is in effect;
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(16) The diversion or transfer of
water from the Delaware River Basin
(exportation) whenever the design ca-
pacity is less than a daily average rate
of 100,000 gallons;

(17) The diversion or transfer of
water into the Delaware River Basin
(importation) whenever the design ca-
pacity is less than a daily average rate
of 100,000 gallons except when the im-
ported water is wastewater;

(18) The diversion or transfer of
wastewater into the Delaware River
Basin (importation) whenever the de-
sign capacity is less than a daily aver-
age rate of 50,000 gallons; and

(19) Temporary or short term
projects determined to have non-sub-
stantial impact on the water resources
of the Basin by the Executive Director.

(b) All other projects which have or
may have a substantial effect on the
water resources of the Basin shall be
submitted to the Commission in ac-
cordance with this part for determina-
tion as to whether the project impairs
or conflicts with the Comprehensive
Plan. Among these are projects involv-
ing the following (except as provided in
paragraph (a) of this section):

(1) Impoundment of water;

(2) Withdrawal of ground water;

(3) Withdrawal of water from im-
poundment or streams;

(4) Diversion of water into or out of
the Basin;

(5) Deepening or widening of existing
stream beds, channels, anchorages,
harbors or tuning basins, or the con-
struction of new or enlarged channels,
anchorages, harbors or turning basins,
or the dredging of the bed of any
stream or lake and disposal of the
dredged spoil, when the nature or loca-
tion of the project would affect the
quantity or quality of ground or sur-
face waters, or fish and wildlife habi-
tat;

(6) Discharge of pollutants into sur-
face or ground waters of the Basin;

(7) Facilities designed to intercept
and transport sewage to a common
point of discharge; and pipelines and
electric power and communication
lines;

(8) Facilities for the direct discharge
to surface or ground waters of indus-
trial wastewater;
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(9) Projects that substantially en-
croach upon the stream or upon the
100-year flood plain of the Delaware
River or its tributaries;

(10) Change in land cover on major
ground water infiltration areas;

(11) Hydroelectric power projects, in-
cluding pumped storage projects;

(12) Projects or facilities of Federal,
state and local agencies such as high-
ways, buildings and other public works
and improvements, affecting the water
and related land resources of the Basin;

(13) Draining, filling or otherwise al-
tering marshes or wetlands;

(14) Landfills and solid waste disposal
facilities affecting the water resources
of the Basin;

(15) State and local standards of flood
plain regulation;

(16) Electric generating or cogener-
ating facilities designed to consump-
tively use in excess of 100,000 gallons
per day of water during any 30-day pe-
riod; and

(17) Any other project that the Com-
mission may specially direct by notice
to the project sponsor or land owner as
having a potential substantial water
quality impact on waters classified as
Special Protection Waters.

(c) Regardless of whether expressly
excluded from review by paragraph (a)
of this section, any project or class of
projects that in the view of the Com-
mission could have a substantial effect
on the water resources of the basin
may, upon special notice to the project
sponsor or landowner, be subject to the
requirement for review under section
3.8 of the Compact.

[62 FR 64155, Dec. 4, 1997, as amended at 86
FR 20629, Apr. 21, 2021]

§401.36 Water supply projects—Con-
servation requirements.

Maximum feasible efficiency in the
use of water is required on the part of
water users throughout the Basin. Ef-
fective September 1, 1981 applications
under Section 3.8 of the Compact for
new water withdrawals subject to re-
view by the Commission shall include
and describe water-conserving prac-
tices and technology designed to mini-
mize the use of water by municipal, in-
dustrial and agricultural users, as pro-
vided in this section.
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(a) Applications for approval of new
withdrawal from surface or ground
water sources submitted by a munici-
pality, public authority or private
water works corporation whose total
average withdrawals exceed one mil-
lion gallons per day shall include or be
in reference to a program prepared by
the applicant consisting of the fol-
lowing elements:

(1) Periodic monitoring of water dis-
tribution and use, and establishment of
a systematic leak detection and con-
trol program;

(2) Use of the best practicable water-
conserving devices and procedures by
all classes of users in new construction
or installations, and provision of infor-
mation to all classes of existing users
concerning the availability of water-
conserving devices and procedures; and

(3) A contingency plan including use
priorities and emergency conservation
measures to be instituted in the event
of a drought or other water shortage
condition. Contingency plans of public
authorities or private water works cor-
porations shall be prepared in coopera-
tion with, and made available to, all
municipalities in the area affected by
the contingency plan, and shall be co-
ordinated with any applicable state-
wide water shortage contingency plans.

(b) Programs prepared pursuant to
paragraph (a) of this section shall be
subject to any applicable limitations of
public utility regulations of the signa-
tory party in which the project is lo-
cated.

(c) Applications for approval of new
industrial or commercial water with-
drawals from surface or ground water
sources in excess of an average of one
million gallons per day shall contain

(1) A report of the water-conserving
procedures and technology considered
by the applicant, and the extent to
which they will be applied in the devel-
opment of the project; and

(2) A contingency plan including
emergency conservation measures to
be instituted in the event of a drought
or other water shortage. The report
and contingency plan shall estimate
the impact of the water conservation
measures upon consumptive and non-
consumptive water use by the appli-
cant.
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(d) Applications for approval of new
agricultural irrigation water with-
drawals from surface or ground water
sources in excess of one million gallons
per day shall include a statement of
the operating procedure or equipment
to be used by the applicant to achieve
the most efficient method of applica-
tion of water and to avoid waste.

(e) Reports, programs and contin-
gency plans required under this section
shall be submitted by the applicant as
part of the permit application to the
state agency having jurisdiction over
the project, or directly to the Commis-
sion in those cases where the project is
not subject to the jurisdiction of a
state agency. State agencies having ju-
risdiction over a project that is subject
to the provisions of this section shall
determine the adequacy and complete-
ness of the applicant’s compliance with
these requirements and shall advise the
Commission of their findings and con-
clusions.

§401.37 Sequence of approval.

A project will be considered by the
Commission under Section 3.8 of the
Compact either before or after any
other state or federal review, in accord-
ance with the provisions of the Admin-
istrative Agreement applicable to such
project.

§401.38 Form of referral by State or
Federal agency.

Upon approval by any State or Fed-
eral agency of any project reviewable
by the Commission under this part, if
the project has not prior thereto been
reviewed and approved by the Commis-
sion, such agency shall refer the
project for review under Section 3.8 of
the Compact in such form and manner
as shall be provided by Administrative
Agreement.

(a) The Commission will rely on the
appropriate agency in each state to re-
view and regulate the potability of all
public water supplies. Applications be-
fore the Commission should address the
impact of the withdrawal, use and dis-
posal of water on the water resources
of the Basin.

(b) The Commission will rely on sig-
natory party reviews as much as pos-
sible and generally the Commission
will not review the performance stand-
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ards of individual components of treat-
ment processes but will require compli-
ance with all policies in the Com-
prehensive Plan including all applica-
ble Water Quality Standards.

§401.39 Form of submission of projects
not requiring prior approval by
State or Federal agencies.

Where a project does not require ap-
proval by any other State or Federal
agency, or where such approval is re-
quired but an Administrative Agree-
ment is not in force, the project shall
be submitted directly to the Commis-
sion for review and determination of
compatibility with the Comprehensive
Plan, in such form of application, with
such supporting documentation, as the
Executive Director may reasonably re-
quire for the administration of the pro-
visions of the Compact. These shall in-
clude without limitation thereto:

(a) Exhibits to accompany application.
The application shall be accompanied
by the following exhibits:

(1) Abstract of proceedings author-
izing project, where applicable;

(2) General map showing specific lo-
cation and dimension of a structural
project, or specific language of a stand-
ard or policy in the case of a non-struc-
tural proposal;

(3) Section of the United States Geo-
logical Survey topographic map show-
ing the territory and watershed af-
fected;

(4) Maps, drawings, specifications and
profiles of any proposed structures, or
a description of the specific effects of a
non-structural project;

(5) Written report of the applicant’s
engineer showing the proposed plan of
operation of a structural project;

(6) Map of any lands to be acquired or
occupied;

(7) Estimate of the cost of com-
pleting the proposed project, and suffi-
cient data to indicate a workable fi-
nancial plan under which the project
will be carried out; and

(8) Analyses and conclusions of re-
gional water supply and wastewater in-
vestigations.

(b) Letter of transmittal. The applica-
tion shall be accompanied by a letter of
transmittal in which the applicant
shall include a list of all enclosures,
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the names and addresses to which com-
munications may be directed to the ap-
plicant, and the names and addresses of
the applicant’s engineer and counsel, if
any.

(c) Unless otherwise ordered by the
Commission, two copies of the applica-
tion and accompanying papers shall be
filed. If any application is contested,
the Commission may require addi-
tional copies of the application and all
accompanying papers to be furnished
by the applicant. In such cases, cer-
tified copies of photographic prints or
reproduction may be used.

§401.40 Informal
emergencies.

(a) Whenever the Executive Director
shall deem necessary, or upon request
of the applicant, an informal con-
ference may be scheduled to explain,
supplement or review an application.

(b) In the event of an emergency re-
quiring immediate action to protect
the public interest or to avoid substan-
tial and irreparable injury to any pri-
vate person or property, and the cir-
cumstances do not permit a review,
hearing and determination in the reg-
ular course of the regulations in this
part, the Executive Director with the
approval of the chairman of the Com-
mission may issue an emergency cer-
tificate authorizing an applicant to
take such action as the Executive Di-
rector may deem necessary and proper
in the circumstances, pending review,
hearing and determination by the Com-
mission as otherwise required in this
part.

conferences and

§401.41 Limitation of approval.

(a) Approval by the Commission
under this part shall expire three years
from the date of Commission action
unless prior thereto the sponsor has ex-
pended substantial funds (in relation to
the cost of the project) in reliance upon
such approval. An approval may be ex-
tended or renewed by the Commission
upon application.

(b) Any application that remains dor-
mant (no proof of active pursuit of ap-
provals) for a period of three years
from date of receipt, shall be automati-
cally terminated. Any renewed activity
following that date will require sub-
mission of a new application.
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§401.42 One Permit Program.

(a) Purpose. The purpose of the One
Permit Program set forth in this sec-
tion is to provide the opportunity for
the environmental agency and/or other
administrative agency of a Signatory
Party (‘‘Signatory Party Agency’’) and
the Commission to coordinate and col-
laborate in the administration of a sin-
gle process for the review and adjudica-
tion of projects. The One Permit Pro-
gram allows the Signatory Party Agen-
cy and Commission to incorporate re-
quirements and determinations of both
entities in a single permit or other ap-
proval instrument, pursuant to a duly
adopted Administrative Agreement
under paragraph (d) of this section.

(b) Scope. This section applies to all
projects that:

(1) Are reviewable under the Com-
pact;

(2) Meet the thresholds for review set
forth in §401.35 of these Rules of Prac-
tice and Procedure;

(3) Are subject to review by a Signa-
tory Party Agency under its own statu-
tory authorities; and

(4) Are within regulatory programs
that have been identified in a duly
adopted Administrative Agreement be-
tween the Commission and a Signatory
Party Agency under this section. For
any project that requires an approval
under the Compact that is outside the
scope of the Signatory Party Agency’s
approval issued in accordance with an
Administrative Agreement under this
section, the project sponsor shall apply
to the Commission in accordance with
procedures established by the Commis-
sion.

(c) Regulatory programs. Regulatory
programs eligible for administration
under the One Permit Program may in-
clude but are not limited to those con-
cerning: Basin discharges, Basin water
withdrawals, and Basin flood plain re-
quirements.

(d) Procedure. The categories of
projects covered and the procedures for
processing applications under the One
Permit Program shall be set forth in
one or more Administrative Agree-
ments between the Commission and the
Signatory Party Agency that have
been adopted by the Commission fol-
lowing a duly noticed public hearing



Delaware River Basin Commission

and are in form and substance accept-
able to the Commission and the Signa-
tory Party Agency, consistent with the
following:

(1) Except as provided in paragraphs
(b) and (e) of this section or in an Ad-
ministrative Agreement that has been
duly executed by the Commission and
the Signatory Party Agency under this
section, an application for initial ap-
proval, renewal or revision of any
project subject to the One Permit Pro-
gram shall be filed only with the Sig-
natory Party Agency.

(2) To enable the Commission to com-
pile and make available to the public a
current list of pending applications for
projects within the Basin subject to
Commission jurisdiction, the Signa-
tory Party Agency shall notify the
Commission at least monthly of appli-
cations the Signatory Party has re-
ceived during the preceding month that
may be eligible for review under the
One Permit Program.

(3) For those categories of projects
identified in the Administrative Agree-
ment as requiring Commission input,
the Commission staff shall provide the
Signatory Party Agency with such
input, including where specified by the
Administrative Agreement, a rec-
ommendation as to any conditions of
approval that may be necessary or ap-
propriate to include in the project re-
view determination under Section 3.8
of the Compact as to those regulatory
programs identified in an Administra-
tive Agreement in accordance with
paragraph (b) of this section.

(4) Unless the Signatory Party Agen-
cy disapproves the project or the Ad-
ministrative Agreement provides for
separate Commission action under Sec-
tion 3.8 of the Compact, the Signatory
Party Agency shall make the project
review determination under Section 3.8
of the Compact, as specified in the Ad-
ministrative Agreement, as to the reg-
ulatory program covered by the Signa-
tory Party Agency’s approval and in-
clude the determination and any asso-
ciated conditions of approval within
the permit or other approval instru-
ment that it issues to the project spon-
sor. If in accordance with the applica-
ble Administrative Agreement the de-
termination under Section 3.8 of the
Compact is made by the Commission,
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the Signatory Party Agency may in-
clude the determination together with
any associated conditions of approval
in its permit or other approval instru-
ment covering the project.

(5) The Commission will maintain on
its Web site a list of all projects being
administered pursuant to the Program.

(e) Comprehensive Plan projects. Arti-
cles 11 and 13 of the Compact require
certain projects to be included in the
Comprehensive Plan. To add a project
not yet included in the Comprehensive
Plan, the project sponsor shall submit
a separate application to the Commis-
sion. If following its review and public
hearing the Commission approves the
addition of the project to the Com-
prehensive Plan, the Commission’s ap-
proval will include such project re-
quirements as are necessary under the
Compact and Commission regulations.
All other project approvals that may
be required from the Signatory Party
Agency or the Commission under regu-
latory programs administered pursuant
to this section may be issued through
the One Permit Program. An applica-
tion for renewal or modification of a
project in the Comprehensive Plan that
does not change the project so substan-
tially as to render it a new and dif-
ferent project may be submitted only
to the Signatory Party Agency unless
otherwise specified in the Administra-
tive Agreement.

(f) Retention of Commission review and
enforcement authorities. Notwith-
standing any other provision of this
section, any Commissioner or the Exec-
utive Director may designate for Com-
mission review any project that is re-
viewable under the Compact. Nothing
in this section shall limit the author-
ity of the Commission to exercise its
review authority under the Compact
and applicable Commission regula-
tions. Similarly, although Administra-
tive Agreements executed pursuant to
this section may include collaborative
and cooperative compliance and en-
forcement procedures, nothing in this
section shall limit the authority of the
Commission to exercise its enforce-
ment authority under the Compact and
applicable regulations.

(g) Exhaustion of Signatory Party ad-
ministrative remedies prerequisite to ap-
peal. Before commencing an action in a
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court of appropriate jurisdiction chal-
lenging any final action taken by a
Signatory Party Agency under this
section, the appellant must first ex-
haust its administrative remedies
under the law of the Signatory Party
whose agency issued the decision at
issue.

(h) Fees. The Commission shall estab-
lish and maintain a schedule of fees for
any or all of the services it renders
pursuant to this section. The applica-
ble fee(s) for Commission services ren-
dered pursuant to this section shall be
those set forth in DRBC Resolution No.
2009-2 (available at http:/www.nj.gov/
drbe/library/documents/Res2009-2.pdf) for
the review and renewal of project ap-
provals. Project sponsors shall pay
such fees, if any, directly to the Com-
mission in accordance with the current
schedule and applicable rules.

(i) Effect of One Permit Program on
Commission dockets. (1) Unless the Exec-
utive Director or Commission other-
wise directs, if a docket holder sub-
mits, or has submitted, a timely appli-
cation to a Signatory Party Agency for
a project subject to review under an
Administrative Agreement duly adopt-
ed under paragraph (d) of this section,
the most recent docket for the project
shall, upon expiration, be deemed ad-
ministratively continued until final ac-
tion is taken in accordance with para-
graph (i)(2) of this section.

(2) Unless the Executive Director or
Commission otherwise directs, upon a
Signatory Party Agency’s final action
on an application for a project subject
to the One Permit Program:

(i) Any existing or administratively
continued docket for such project shall
terminate as to all of its provisions and
conditions that pertain to regulatory
programs administered by the Signa-
tory Party Agency under the Adminis-
trative Agreement (‘‘the Covered Pro-
grams’’); and

(ii) The docket shall continue in ef-
fect as to any provisions and condi-
tions not pertaining only to Covered
Programs, including, as applicable, the
incorporation of the project in the
Commission’s Comprehensive Plan.

(j) Modification of rules of practice and
procedure to conform to this section. Any
project subject to review under an Ad-
ministrative Agreement duly adopted
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under paragraph (d) of this section,
shall be governed by this section and
not §§401.4, 401.5, 401.6, 401.8, 401.34(a),
(c) and (e), 401.37, 401.38 and 18 CFR
part 401, subpart F, where they are in-
consistent with the procedures pro-
vided in this section.

(k) No interference with Supreme Court
decree. In accordance with Sections
3.3(a) and 3.5 of the Compact, nothing
in this section shall grant the author-
ity to any Signatory Party Agency to
impair, diminish or otherwise ad-
versely affect the diversions, compen-
sating releases, rights, conditions, obli-
gations and provisions for administra-
tion thereof provided in the United
States Supreme Court decree in New
Jersey v. New York, 347 U.S. 995 (1954)
(‘“‘Decree””). Any such action shall be
taken only by the Commission with the
unanimous consent of the parties to
the Decree or upon unanimous consent
of the members of the Commission fol-
lowing a declaration of a state of emer-
gency in accordance with Section 3.3(a)
of the Compact.

[81 FR 5587, Feb. 3, 2016]

§401.43 Regulatory program fees.

(a) Purpose. The purpose of this sec-
tion is to provide an adequate, stable
and reliable stream of revenue to cover
the cost of the Commission’s regu-
latory program activities, an impor-
tant means by which the Commission
coordinates management of the shared
water resources of the Basin. Activities
to be covered by the fees include the
review of applications for projects that
are subject to review under the Dela-
ware River Basin Compact and imple-
menting regulations; and ongoing ac-
tivities associated with such projects,
including but not limited to, effluent
and ambient monitoring, data analysis,
hydrodynamic and water quality mod-
eling, and coordination with state and
federal agencies.

(b) Types of fees. The following types
of fees are established by this section:

(1) Application fee. Except as set forth
in paragraph (b)(1)(iii) of this section,
the application fee shall apply to:

(i) Project requiring a DRBC-issued
docket or permit. Any project that, in
accordance with the Delaware River
Basin Compact and DRBC regulations,
requires a Commission-issued docket



Delaware River Basin Commission

or permit, whether it be a new or exist-
ing project for which the Commission
has not yet issued an approval or a
project for which the renewal of a pre-
vious Commission approval is required.

(i1) Project requiring inclusion in the
comprehensive plan. Any project that in
accordance with section 11 or section
13.1 of the Delaware River Basin Compact
and DRBC regulations must be added
to the Comprehensive Plan (also,
“Plan’’). In addition to any new project
required to be included in the Plan,
such projects include existing projects
that in accordance with section 13.1 of
the Compact are required to be included
in the Plan and which were not pre-
viously added to the Plan. Any existing
project that is changed substantially
from the project as described in the
Plan shall be deemed to be a new and
different project for purposes of this
section.

(iii) Exemptions. The application fee
shall not apply to:

(A) Any project for which the Signa-
tory Party Agency serves as lead under
the One Permit Program rule (§401.42),
unless such project must be added by
the Commission to the Comprehensive
Plan.

(B) Any project for which an agency,
authority or commission of a signatory
to the Compact is the primary sponsor.
Projects sponsored by political subdivi-
sions of the signatory states shall not
be included in this exemption. For pur-
poses of this section ‘‘political subdivi-
sions’’ shall include without limitation
municipalities, municipal utility au-
thorities, municipal development cor-
porations, and all other entities not di-
rectly under the budgetary and admin-
istrative control of the Commission’s
members.

(2) Annual monitoring and coordination
fee. (i) Except as provided in paragraph
(b)(2)(i1) of this section, an annual
monitoring and coordination fee shall
apply to each active water allocation
or wastewater discharge approval
issued pursuant to the Compact and
implementing regulations in this part,
regardless of whether the approval was
issued by the Commission in the form
of a docket, permit or other instru-
ment, or by a Signatory Party Agency
under the One Permit Program rule
(§401.42).
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(ii) For any withdrawal or diversion
covered in part by a certificate of enti-
tlement issued pursuant to §§420.31 and
420.32 of the water supply charges regu-
lations (18 CFR part 420), the annual
monitoring and coordination fee shall
be based on the allocated amount, if
any, in excess of the quantity specified
in the entitlement.

(3) Alternative review fee. In instances
where the Commission’s activities and
related costs associated with the re-
view of an existing or proposed project
are expected to involve extraordinary
time and expense, an alternative re-
view fee equal to the Commission’s ac-
tual costs may be imposed. The Execu-
tive Director shall inform the project
sponsor in writing when the alter-
native review fee is to be applied and
may require advance payment in the
amount of the Commission’s projected
costs. Instances in which the alter-
native review fee may apply include,
but are not limited to, matters in
which:

(i) DRBC staff perform a detailed pre-
application review, including but not
limited to the performance or review of
modeling and/or analysis to identify
target limits for wastewater dis-
charges.

(ii) DRBC staff perform or review
complex modeling in connection with
the design of a wastewater discharge
diffuser system.

(iii) DRBC manages a public process
for which the degree of public involve-
ment results in extraordinary effort
and expense, including but not limited
to, costs associated with multiple
stakeholder meetings, special public
hearings, and/or voluminous public
comment.

(iv) DRBC conducts or is required to
engage third parties to conduct addi-
tional analyses or evaluations of a
project in response to a court order.

(4) Additional fees—(i) Emergency ap-
proval. A request for an emergency cer-
tificate under §401.40 to waive or
amend a docket condition shall be sub-
ject to a minimum fee in accordance
with paragraph (e) of this section. An
alternative review fee also may be
charged in accordance with paragraph
(b)(3) of this section.

(i1) Late filed renewal application. Any
renewal application submitted fewer



§401.43

than 120 calendar days in advance of
the expiration date or after such other
date specified in the docket or permit
or letter of the Executive Director for
filing a renewal application shall be
subject to a late filed renewal applica-
tion charge in excess of the otherwise
applicable fee.

(iii) Modification of a DRBC approval.
Following Commission action on a
project, each project revision or modi-
fication that the Executive Director
deems substantial shall require an ad-
ditional application fee calculated in
accordance with paragraph (e) of this
section and subject to an alternative
review fee in accordance with para-
graph (b)(3) of this section.

(iv) Name change. Each project with a
docket or permit issued by the DRBC
or by a Signatory Party Agency pursu-
ant to the One Permit Program rule
(§401.42) will be charged an administra-
tive fee as set forth in paragraph (e) of
this section.

(v) Change of ownership. Each project
that undergoes a ‘‘change in owner-
ship’’ as that term is defined at 18 CFR
420.31(e)(2) will be charged an adminis-
trative fee as set forth in paragraph (e)
of this section.

(c) Indexed adjustment. On July 1 of
every year, beginning July 1, 2017, all
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fees established by this section will in-
crease commensurate with any in-
crease in the annual April 12-month
Consumer Price Index (CPI) for Phila-
delphia, published by the U.S. Bureau
of Labor Statistics during that year.!
In any year in which the April 12-
month CPI for Philadelphia declines or
shows no change, the application fee
and annual monitoring and coordina-
tion fee will remain unchanged. Fol-
lowing any indexed adjustment made
under this paragraph (c), a revised fee
schedule will be published in the FED-
ERAL REGISTER by July 1 and posted on
the Commission’s website. Interested
parties may also obtain the fee sched-
ule by contacting the Commission di-
rectly during business hours.

(d) Late payment charge. When any fee
established by this section remains un-
paid 30 calendar days after the pay-
ment due date provided on the Com-
mission’s invoice, an incremental
charge equal to 2% of the amount owed
shall be automatically assessed. Such
charge shall be assessed every 30 days
thereafter until the total amount
owed, including any late payment
charges has been paid in full.

(e) Fee schedules. The fees described
in this section shall be as follows:

TABLE 1 TO §401.43—DOCKET APPLICATION FILING FEE

Project type

Docket application fee

Fee maximum

Water Allocation

Private projects: $1,1721
Public projects: $5861

$469 per million gallons/month of allocation,’
not to exceed $17,587.1 Fee is doubled for
any portion to be exported from the basin..

0.4% of project cost up to $10,000,000 plus
0.12% of project cost above $10,000,000 (if
applicable), not to exceed $87,934 1.

Greater of: $17,5871 or Alternative Review
Fee.

Alternative Review Fee.

Greater of: $87,9341 or Alternative Review
Fee.

1Subject to annual adjustment

in accordance with paragraph (c) of this section.

TABLE 2 TO §401.43—ANNUAL MONITORING AND COORDINATION FEE

Annual fee Allocation
Water Allocation ...........cccccevenn 18352 ... <4.99 mgm.
1$528 ........ 5.00 to 49.99 mgm.
18762 ........ 50.00 to 499.99 mgm.
18967 ........ 500.00 to 9,999.99 mgm.
1$1,172 ... > or = to 10,000 mgm.
Annual fee Discharge design capacity
Wastewater Discharge ............. 18352 ........ <0.05 mgd.
1Consumer Price Index—U/Series ID: City, PA-NJ-DE-MD/Item: All items/Base
CUURA102SA0/Not Seasonally  Adjusted/ Period: 1982-84=100.
Area: Philadelphia-Wilmington-Atlantic

18



Delaware River Basin Commission

§401.73

TABLE 2 TO §401.43—ANNUAL MONITORING AND COORDINATION FEE—Continued

Annual fee

Allocation

Annual fee

Discharge design capacity
0.05 to 1 mgd.

1to 10 mgd.

>10 mgd.

1Subject to annual adjustment in accordance with paragraph (c) of this section.

TABLE 3 TO §401.43—ADDITIONAL FEES

Fee maximum

Proposed action Fee
Emergency Approval Under 18 | $5,000
CFR 401.40.
Late Filed Renewal Surcharge | $2,000.

Modification of a DRBC Ap-
proval.

type.
Name change 1$1,172.
Change of Ownership . 1$1,759.

At Executive Director’s discretion, Docket Ap-
plication Fee for the appropriate project

Alternative Review Fee.

Alternative Review Fee.

1Subject to annual adjustment in accordance with paragraph (c) of this section.

[81 FR 95861, Dec. 29, 2016, as amended at 82 FR 7647, Jan. 23, 2017; 82 FR 26989, June 13, 2017;
86 FR 20630, Apr. 21, 2021; 87 FR 31417, May 24, 2022]

Subpart D [Reserved]

Subpart E—Appeals or Objections
to Decisions of the Executive
Director in Water Qualtity
Cases

SOURCE: 62 FR 64158, Dec. 4, 1997, unless
otherwise noted.

§401.71 Scope.

This subpart shall apply to the re-
view, hearing and decision of objec-
tions and issues arising as a result of
administrative actions and decisions
taken or rendered by the Executive Di-
rector under the Compact and the regu-
lations in this chapter. Any hearings
shall be conducted pursuant to the pro-
visions of subpart F of this part.

§401_.72 Notice and request for hear-
ing.

The Executive Director shall serve
notice of an action or decision by him
under the regulations in this chapter
by personal service or certified mail,
return receipt requested. The affected
discharger shall be entitled (and the
notice of action or decision shall so
state) to show cause at a Commission
hearing why such action or decision
should not take effect. A request for
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such a hearing shall be filed with the
Secretary of the Commission not more
than 30 days after service of the Execu-
tive Director’s determination. Failure
to file such a request within the time
limit shall be deemed to be an accept-
ance of the Executive Director’s deter-
mination and a waiver of any further
hearing.

[62 FR 64158, Dec. 4, 1997, as amended at 63
FR 45943, Aug. 28, 1998]

§401.73 Form of request.

(a) A request for a hearing may be in-
formal but shall indicate the name of
the individual and the address to which
an acknowledgment may be directed. It
may be stated in such detail as the ob-
jector may elect. The request shall be
deemed filed only upon receipt by the
Commission.

(b) Whenever the Executive Director
determines that the request for a hear-
ing is insufficient to identify the na-
ture and scope of the objection, or that
one or more issues may be resolved, re-
duced or identified by such action, he
may require the objector to prepare
and submit to the Commission, within
such reasonable time (not less than 30
days) as he may specify, a technical re-
port of the facts relating to the objec-
tion prior to the scheduling of the
hearing. The report shall be required
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by notice in writing served upon the
objector by certified mail, return re-
ceipt requested, addressed to the per-
son or entity filing the request for
hearing at the place indicated in the
request.

§401.74 Form and contents of report.

(a) Generally. A request for a report
under this subpart may require such
information and the answers to such
questions as may be reasonably perti-
nent to the subject of the action or de-
termination under consideration.

(b) Waste loading. In cases involving
objections to an allocation of the as-
similative capacity of a stream,
wasteload allocation for a point source,
or load allocation for a new point
source, the report shall be signed and
verified by a technically qualified per-
son having personal knowledge of the
facts stated therein, and shall include
such of the following items as the Ex-
ecutive Director may require:

(1) A specification with particularity
of the ground or grounds for the objec-
tion; and failure to specify a ground for
objection prior to the hearing shall
foreclose the objector from thereafter
asserting such a ground at the hearing;

(2) A description of industrial proc-
essing and waste treatment operational
characteristics and outfall configura-
tion in such detail as to permit an
evaluation of the character, kind and
quantity of the discharges, both treat-
ed and untreated, including the phys-
ical, chemical and biological properties
of any liquid, gaseous, solid, radio-
active, or other substance composing
the discharge in whole or in part;

(3) The thermal characteristics of the
discharges and the level of heat in flow;

(4) Information in sufficient detail to
permit evaluation in depth of any in-
plant control or recovery process for
which credit is claimed;

(56) The chemical and toxicological
characteristics including the processes
and/or indirect discharges which may
be the source of the chemicals or tox-
icity;

(6) An analysis of all the parameters
that may have an effect on the
strength of the waste or impinge upon
the water quality criteria set forth in
the regulations in this chapter, includ-
ing a determination of the rate of bio-
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chemical oxygen demand and the pro-
jection of a first-stage carbonaceous
oxygen demand;

(7) Measurements of the waste as
closely as possible to the processes
where the wastes are produced, with
the sample composited either contin-
ually or at frequent intervals (one-half
hour or, where permitted by the Execu-
tive Director, one hour periods), so as
to represent adequately the strength
and volume of waste that is discharged;
and

(8) Such other and additional specific
technical data as the Executive Direc-
tor may reasonably consider necessary
and useful for the proper determination
of a wasteload allocation.

[62 FR 64158, Dec. 4, 1997, as amended at 63
FR 45943, Aug. 28, 1998]

§401.75 Protection of trade secrets;
Confidential information.

No person shall be required in such
report to divulge trade secrets or se-
cret processes. All information dis-
closed to any Commissioner, agent or
employee of the Commission in any re-
port required by this part shall be con-
fidential for the purposes of Section
1905 of Title 18 of the United States
Code which provides:

Whoever, being an officer or employee of
the United States or of any department or
agency thereof, publishes, divulges, dis-
closes, or makes known in any manner or to
any extent not authorized by law any infor-
mation coming to him in the course of his
employment or official duties or by reason of
any examination or investigation made by,
or return, report or record made to or filed
with, such department or agency or officer
or employee thereof, which information con-
cerns or relates to the trade secrets, proc-
esses, operations, style of work, or appa-
ratus, or to the identity, confidential statis-
tical data, amount or source of any income,
profits, losses, or expenditures of any person,
firm, partnership, corporation or associa-
tion; or permits any income return or copy
thereof to be seen or examined by any per-
sons except as provided by law; shall be fined
not more than $1,000 or imprisoned not more
than one year, or both; and shall be removed
from office or employment. June 25, 1948,
C.645, 62 Stat. 791.

§401.76 Failure to furnish report.

The Executive Director may, upon
five days’ notice to the objector dis-
miss the request for a hearing as to
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any objector who fails to file a com-
plete report within such time as shall
be prescribed in the Director’s notice.

§401.77 Informal conference.

Whenever the Executive Director
deems it appropriate, he may cause an
informal conference to be scheduled be-
tween an objector and such member of
the Commission staff as he may des-
ignate. The purpose of such a con-
ference shall be to resolve or narrow
the ground or grounds of the objec-
tions.

§401.78 Consolidation of hearings.

Following such informal conferences
as may be held, to the extent that the
same or similar grounds for objections
are raised by one or more objectors,
the Executive Director may in his dis-
cretion and with the consent of the ob-
jectors, cause a consolidated hearing to
be scheduled at which two or more ob-
jectors asserting that ground may be
heard.

Subpart F—Administrative and
Other Hearings

SOURCE: 62 FR 64159, Dec. 4, 1997, unless
otherwise noted.

§401.81 Hearings generally.

(a) Scope of subpart. This subpart
shall apply to contested cases required
to be held under subparts C and E of
this part, to the conduct of other ad-
ministrative hearings involving con-
tested cases and to proceedings which
Commission regulation or the Commis-
sion directs be conducted pursuant to
this subpart.

(b) Definition of contested case. ‘‘Con-
tested case” means a proceeding in
which the legal rights, duties, obliga-
tions, privileges, benefits or other legal
relations of specific parties are in-
volved. Such a proceeding may involve
personnel matters, project applications
and docket decisions but shall not ex-
tend to the review of any proposed or
adopted rule or regulation of the Com-
mission.

(c) Requests for hearings. Any person
seeking a hearing to review the action
or decision of the Commission or the
Executive Director may request a hear-
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ing pursuant to the provisions of this
subpart provided such a request is re-
ceived by the Commission within thir-
ty (30) days of the action or decision
which is the subject of the requested
hearing. Requests shall be submitted in
writing to the Secretary of the Com-
mission and shall identify the specific
action or decision for which a hearing
is requested, the date of the action or
decision, the interest of the person re-
questing the hearing in the subject
matter of the proposed hearing and a
summary statement setting forth the
basis for objecting to or seeking review
of the action or decision. Any request
filed more than thirty days after an ac-
tion or decision will be deemed un-
timely and such request for a hearing
shall be considered denied unless the
Commission by unanimous vote other-
wise directs. Receipt of requests for
hearings, pursuant to this subpart,
whether timely filed or not, shall be
submitted by the Secretary to the
Commissioners for their information.

(d) Optional joint hearings. Whenever
designated by a department, agency or
instrumentality of a signatory party,
and within any limitations prescribed
by the designation, a Hearing Officer
designated pursuant to this subpart
may also serve as a Hearing Officer, ex-
aminer or agent pursuant to such addi-
tional designation and may conduct
joint hearings for the Commission and
for such other department, agency or
instrumentality. Pursuant to the addi-
tional designation, a Hearing Officer
shall cause to be filed with the depart-
ment, agency or instrumentality mak-
ing the designation, a certified copy of
the transcript of the evidence taken be-
fore him and, if requested, of his find-
ings and recommendations. Neither the
Hearing Officer nor the Delaware River
Basin Commission shall have or exer-
cise any power or duty as a result of
such additional designation to decide
the merits of any matter arising under
the separate laws of a signatory party
(other than the Delaware River Basin
Compact).

(e) Schedule. The Executive Director
shall cause the schedule for each hear-
ing to be listed in advance upon a
‘“‘hearing docket’ which shall be posted
in public view at the office of the Com-
mission.
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(f) Notice of hearing. Notice of any
hearing to be conducted pursuant to
this subpart shall comply with the pro-
visions of Section 14.4(b) of the Com-
pact relating to public notice unless
otherwise directed by the Commission.

§401.82 Authorization
hearings.

(a) Written requests for hearings. Upon
receipt of a written request for a hear-
ing pursuant to this subpart, the Exec-
utive Director shall review the record
available with regard to the action or
decision for which a hearing is re-
quested. Thereafter, the Executive Di-
rector shall present the request for a
hearing to the Commission for its con-
sideration. The Commission shall grant
a request for a hearing pursuant to this
subpart if it determines that an ade-
quate record with regard to the action
or decision is not available, the con-
tested case involves a determination by
the Executive Director or staff which
requires further action by the Commis-
sion or that the Commission has found
that an administrative hearing is nec-
essary or desirable. If the Commission
denies any request for a hearing in a
contested case, the party seeking such
a hearing shall be limited to such rem-
edies as may be provided by the Com-
pact or other applicable law or court
rule.

(b) Commission directed hearings. This
subpart shall be applicable to any pro-
ceeding which Commission regulation
or the Commission directs be con-
ducted in accordance with the provi-
sions, of this subpart.

to conduct

§401.83 Hearing Officer.

(a) Generally. Hearings shall be con-
ducted by one or more members of the
Commission, by the Executive Direc-
tor, or by such other Hearing Officer as
the Chairman may designate, except as
provided in paragraph (b) of this sec-
tion.

(b) Wasteload allocation cases. In cases
involving the allocation of the assimi-
lative capacity of a stream:

(1) The Executive Director shall ap-
point a hearing board of at least two
persons. One of them shall be nomi-
nated by the water pollution control
agency of the state in which the dis-
charge originates, and he shall be
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chairman. The board shall have and ex-
ercise the powers and duties of a Hear-
ing Officer;

(2) A quorum of the board for pur-
poses of the hearing shall consist of
two members; and

(3) Questions of practice or procedure
during the hearing shall be determined
by the Chairman.

§401.84 Hearing procedure.

(a) Participation in the hearing. In any
hearing, the person requesting the
hearing shall be deemed an interested
party and shall be entitled to partici-
pate fully in the hearing procedure. In
addition, any person whose legal rights
may be affected by the decision ren-
dered in a contested case shall be
deemed an interested party. Interested
parties shall have the right to be rep-
resented by counsel, to present evi-
dence and to examine and cross-exam-
ine witnesses. In addition to interested
parties, any persons having informa-
tion concerning a contested case or de-
siring to present comments concerning
the subject matter of the Hearing for
inclusion in the record may submit a
written statement to the Commission.
Any interested party may request the
right to examine or cross-examine any
person who submits a written state-
ment. In the absence of a request for
examination of such person, all written
statements submitted shall be included
within the record and such statements
may be relied upon to the extent deter-
mined by the Hearing Officer or the
Commission.

(b) Powers of the Hearing Officer. The
Hearing Officer shall:

(1) Rule upon offers of proof and the
admissibility of evidence, regulate the
course of the hearings, hold con-
ferences for the settlement or sim-
plification of procedures or issues, and
shall schedule submission of docu-
ments, briefs and the time for the hear-
ing.

(2) Cause each witness to be sworn or
to make affirmation.

(3) Limit the number of times any
witness may testify, limit repetitious
examination or cross-examination of
witnesses or the extent to which cor-
roborative or cumulative testimony
shall be accepted.
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(4) Exclude irrelevant, immaterial or
unduly repetitious evidence, but the in-
terested parties shall not be bound by
technical rules of evidence and all rel-
evant evidence of reasonably probative
value may be received.

(5) Require briefs and oral arguments
to the extent determined necessary
which shall be included as part of the
record unless otherwise ordered by the
Hearing Officer.

§401.85 Staff and other expert testi-
mony.

(a) Presentation on behalf of the Com-
mission. The Executive Director shall
arrange for the presentation of testi-
mony by the Commission’s technical
staff and other experts, as he may
deem necessary or desirable, to incor-
porate in the record or support the ad-
ministrative action, determination or
decision which is the subject of the
hearing.

(b) Expert witnesses. An interested
party may submit in writing to the
Hearing Officer the report and proposed
testimony of an expert witness. No ex-
pert report or proposed testimony,
however, shall be included in the
record if the expert is not available for
examination unless the report and pro-
posed testimony shall have been pro-
vided to the Commission and all inter-
ested parties prior to the hearing and
the Commission and interested parties
have waived the right of cross-exam-
ination.

(c) The Executive Director may des-
ignate for inclusion in the record those
records of the Commission which the
Executive Director deems relevant to a
decision in a contested case or to pro-
vide an understanding of applicable
Commission policies, regulations or
other requirements relating to the
issues in the contested case. The des-
ignation of such Commission docu-
ments shall be provided to all inter-
ested parties prior to the hearing.

§401.86 Record of proceedings.

A record of the proceedings and evi-
dence at each hearing shall be made by
a qualified stenographer designated by
the Executive Director. Where de-
manded by the applicant, objector, or
any other person who is a party to
these proceedings, or where deemed
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necessary by the Hearing Officer, the
testimony shall be transcribed. In
those instances where a transcript of
proceedings is made, two copies shall
be delivered to the Commission. The
applicant, objector, or other persons
who desire copies shall obtain them
from the stenographer at such price as
may be agreed upon by the stenog-
rapher and the person desiring the
transcript.

§401.87

(a) Whenever a hearing is conducted
under this subpart, the costs thereof,
as defined in this subpart, shall be as-
sessed by the Hearing Officer to the
party requesting the hearing unless ap-
portioned between the interested par-
ties where cost sharing is deemed fair
and equitable by the Hearing Officer.
For the purposes of this section costs
include all incremental costs incurred
by the Commission, including, but not
limited to, hearing examiner and ex-
pert consultants reasonably necessary
in the matter, stenographic record,
rental of a hearing room and other re-
lated expenses.

(b) Upon scheduling of a matter for
hearing, the Secretary shall furnish to
the applicant and/or interested parties
a reasonable estimate of the costs to be
incurred under this section. The appli-
cant and/or interested parties may be
required to furnish security for such
costs either by cash deposit or by a
surety bond of a corporate surety au-
thorized to do business in a signatory
state.

(c) An appeal of the assessment of
costs may be submitted in writing to
the Commission within ten (10) days of
the assessment. A copy of the appeal
shall be filed with the Secretary and
served on all interested parties. The fil-
ing of said appeal shall not stay the
Hearing.

Assessment of costs; Appeals.

§401.88 Findings, report and Commis-
sion review.

(a) The Hearing Officer shall prepare
a report of his findings and rec-
ommendations. In the case of an objec-
tion to a waste load allocation, the
Hearing Officer shall make specific
findings of a recommended allocation
which may increase, reduce or confirm
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the Executive Director’s determina-
tion. The report shall be served by per-
sonal service or certified mail (return
receipt requested) upon each party to
the hearing or its counsel unless all
parties have waived service of the re-
port. The applicant and any objector
may file objections to the report with-
in 20 days after the service upon him of
a copy of the report. A brief shall be
filed together with any objections. The
report of the Hearing Officer together
with objections and briefs shall be
promptly submitted to the Commis-
sion. The Commission may require or
permit oral argument upon such sub-
mission prior to its decision.

(b) The Executive Director, in addi-
tion to any submission to the Hearing
Officer, may also submit to the Com-
mission staff comments upon, or a re-
sponse to, the Hearing Officer’s find-
ings and report and, where appropriate,
a draft docket or other recommended
Commission action. Interested parties
shall be served with a copy of such sub-
mission and may have not less than ten
(10) days to respond before action by
the Commission.

§401.89 Action by the Commission.

(a) The Commission will act upon the
findings and recommendations of the
Hearing Officer pursuant to law.

(b) Commission Counsel shall assist
the Commission with its review of the
hearing record and the preparation of a
Commission decision to the extent di-
rected to do so by the Chairman.

(c) The determination of the Com-
mission will be in writing and shall be
filed together with any transcript of
the hearing, report of the Hearing Offi-
cer, objections thereto, and all plans,
maps, exhibits and other papers,
records or documents relating to the
hearing. All such records, papers and
documents may be examined by any
person at the office of the Commission,
and shall not be removed therefrom ex-
cept temporarily upon the written
order of the Secretary after the filing
of a receipt therefor in form prescribed
by the Secretary. Copies of any such
records and papers may be made in the
office of the Commission by any per-
son, subject to such reasonable safe-
guards for the protection of the records
as the Executive Director may require.
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§401.90 Appeals from final Commis-
sion action; Time for appeals.

Any party participating in a hearing
conducted pursuant to the provisions
of this subpart may appeal any final
Commission action. To be timely, such
an appeal must be filed with an appro-
priate federal court, as provided in Ar-
ticle 15.1(p) of the Commission’s Com-
pact, within forty-five (45) days of final
Commission action.

Subpart G—Penalties and
Settlements in Lieu of Penalties

SOURCE: 52 FR 37602, Oct. 8, 1987, unless
otherwise noted.

§401.91 Scope of subpart.

This subpart shall be applicable
where the Commission shall have infor-
mation indicating that a person has
violated or attempted to violate any
provision of the Commission’s Compact
or any of its rules, regulations or or-
ders (hereafter referred to as possible
violator). For the purposes of this sub-
part, person shall include person, part-
nership, corporation, business associa-
tion, governmental agency or author-
ity.

§401.92 Notice to possible violators.

Upon direction of the Commission
the Executive Director shall, and in all
other instances, the Executive Director
may require a possible violator to show
cause before the Commission why a
penalty should not be assessed in ac-
cordance with the provisions of these
rules and section 14.17 of the Compact.
The notice to the possible violator
shall:

(a) Set forth the date on which the
possible violator shall respond; and

(b) Set forth any information to be
submitted or produced by the possible
violator.

§401.93 The record for decision-mak-
ing.

(a) Written submission. In addition to
the information required by the Com-
mission, any possible violator shall be
entitled to submit in writing any other
information that it desires to make
available to the Commission before it
shall act. The Executive Director may
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require documents to be certified or
otherwise authenticated and state-
ments to be verified. The Commission
may also receive written submissions
from any other persons as to whether a
violation has occurred and the adverse
consequences resulting from a viola-
tion of the Commission’s Compact or
its rules, regulations and orders.

(b) Presentation to the Commission. At
the date set in the Notice, the possible
violator shall have the opportunity to
supplement its written presentation
before the Commission by any oral
statement it wishes to present and
shall be prepared to respond to any
questions from the Commission or its
staff or to the statements submitted by
persons affected by the possible viola-
tion.

§401.94 Adjudicatory hearings.

(a) An adjudicatory hearing, which
may be in lieu of or in addition to pro-
ceedings pursuant to §401.93 at which
testimony may be presented and docu-
ments received shall not be scheduled
unless:

(1) The Executive Director deter-
mines that a hearing is required to
have an adequate record for the Com-
mission; or

(2) The Commission directs that such
a hearing be held.

(b) If an adjudicatory hearing is
scheduled, the possible violator shall
be given at least 14 days written notice
of the hearing date unless waived by
consent. Notice of such a hearing may
be given to the general public and the
press in the manner provided in section
14.4(b) of the Compact but may be
waived by the Executive Director.

(c) Except to the extent inconsistent
with the provisions of this subpart ad-
judicatory hearings shall be conducted
in accordance with the provisions of
§§491.83 through 401.88 (including
§401.86 et seq.).

§401.95 Assessment of a penalty.

The Executive Director may rec-
ommend to the Commission the
amount of the penalty to be imposed.
Such a recommendation shall be in
writing and shall set forth the basis for
the penalty amount proposed. Based
upon the record submitted to the Com-
mission, the Commission shall decide
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whether a violation has occurred that
justifies the imposition of a penalty
pursuant to §14.17 of the Compact. If it
is found that such a violation has oc-
curred, the Commission shall deter-
mine the amount of the penalty to be
paid.

§401.96 Factors to be applied in fixing
penalty amount.

(a) Consideration shall be given to
the following factors in deciding the
amount of any penalty or any settle-
ment in lieu of penalty:

(1) Previous violation, if any, of the
Commission’s Compact and regula-
tions;

(2) Whether the violation was unin-
tentional or willful and deliberate;

(3) Whether the violation caused ad-
verse environmental consequences and
the extent of any harm;

(4) The costs incurred by the Com-
mission or any signatory party relat-
ing to the failure to comply with the
Commission’s Compact and regula-
tions;

(5) The extent to which the violator
has cooperated with the Commission in
correcting the violation and remedi-
ating any adverse consequences or
harm that resulted therefrom; and

(6) Whether the failure to comply
with the Commission’s Compact and
regulations was economically bene-
ficial to the violator.

(b) The Commission retains the right
to waive any penalty or reduce the
amount of the penalty should it deter-
mine that, after consideration of the
factors in paragraph (a) of this section,
extenuating circumstances justify such
action.

§401.97

Any penalty imposed by the Commis-
sion shall be paid within 30 days or
such further time period as shall be
fixed by the Commission. The Execu-
tive Director and Commission counsel
are authorized to take such action as
may be necessary to assure enforce-
ment of this subpart. If a proceeding
before a court becomes necessary, the
action of the Commission in deter-
mining a penalty amount shall con-
stitute the penalty amount rec-
ommended by the Commission to be

Enforcement of penalties.
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fixed by the court pursuant to §14.17 of
the Compact.

§401.98 Settlement by agreement in
lieu of penalty.

A possible violator may request set-
tlement of a penalty proceeding by
agreement. If the Executive Director
determines that settlement by agree-
ment in lieu of a penalty is in the best
interest of the Commission, he may
submit to the Commission a proposed
settlement agreement in lieu of a pen-
alty. No settlement will be considered
by the Commission unless the possible
violator has indicated to the Commis-
sion acceptance of the terms of the
agreement and the intention to comply
with all requirements of the settlement
agreement including payment of any
settlement amount within the time pe-
riod provided. If the Commission deter-
mines not to approve a settlement
agreement, the Commission may pro-
ceed with a penalty action in accord-
ance with this subpart.

§401.99 Suspension or modification of
penalty.

The Commission may postpone the
imposition of a penalty or provide for
reconsideration of the penalty amount
imposed pending correction of the con-
dition that gave rise to the violation or
pending a satisfactory resolution of
any adverse consequences that resulted
from the violation.

Subpart H—Public Access to
Records and Information

AUTHORITY: 5 U.S.C. 552.

SOURCE: 40 FR 14056, Mar. 28, 1975; 40 FR
17987, Apr. 24, 1975, unless otherwise noted.
Redesignated at 52 FR 37602, Oct. 8, 1987.

§401.101 Policy on disclosure of Com-
mission records.

The Commission will make the full-
est possible disclosure of records to the
public, consistent with the rights of in-
dividuals to privacy, the property
rights of persons in trade secrets and
confidential commercial or financial
information, and the need for the Com-
mission to promote frank internal pol-
icy deliberations and to pursue its reg-
ulatory activities without disruption.
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§401.102

If a record contains both disclosable
and nondisclosable information, the
nondisclosable information will be de-
leted and the remaining record will be
disclosed unless the two are so inex-
tricably intertwined that it is not fea-
sible to separate them or release of the
disclosable information would com-
promise or impinge upon the
nondisclosable portion of the record.

Partial disclosure of records.

§401.103 Request for existing records.

(a) Any written request to the Com-
mission for existing records not pre-
pared for routine distribution to the
public shall be deemed to be a request
for records pursuant to the Freedom of
Information Act, whether or not the
Freedom of Information Act is men-
tioned in the request, and shall be gov-
erned by the provisions of this part.

(b) Records or documents prepared by
the Commission for routine public dis-
tribution, e.g., pamphlets, speeches,
public information and educational
materials, shall be furnished free of
charge upon request as long as the sup-
ply lasts. The provisions of this part
shall not be applicable to such re-
quests.

(c) All existing Commission records
are subject to routine destruction ac-
cording to standard record retention
schedules.

§401.104 Preparation of new records.

The Freedom of Information Act and
the provisions of this part apply only
to existing records that are reasonably
described in a request filed with the
Commission pursuant to the proce-
dures herein established. The Commis-
sion shall not be required to prepare
new records in order to respond to a re-
quest for information.

§401.105 Indexes of certain records.

(a) Indexes shall be maintained, and
revised at least quarterly, for the fol-
lowing Commission records:

(1) Final opinions and orders made in
the adjudication of cases.

(2) Statements of policy and interpre-
tation adopted by the Commission and
still in force and not published in the
FEDERAL REGISTER or official minutes
of Commission meetings.
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(3) Administrative staff manuals and
instructions to staff that affect mem-
bers of the public.

(b) A copy of each such index is avail-
able at cost of duplication from the
FOIA Officer.

§401.106 FOIA Officer.

The Executive Director shall des-
ignate a Commission employee as the
FOIA Officer. The FOIA Officer shall be
responsible for Commission compliance
with the Freedom of Information Act
and these regulations. All requests for
agency records shall be sent in writing
to:

FOIA Officer

Delaware River Basin Commission
P.O. Box 7360

West Trenton, NJ 08628-0360

[40 FR 14056, Mar. 28, 1975; 40 FR 17987, Apr.
24, 1975. Redesignated at 52 FR 37602, Oct. 8,
1987, as amended at 63 FR 45943, Aug. 28, 1998]

§401.107 Permanent file of requests
for Commission records.

The Commission shall maintain a
permanent file of all requests for Com-
mission records and all responses
thereto, incuding a list of all records
furnished in response to a request. This
file is available for public review dur-
ing working hours.

§401.108 Filing a request for records.

(a) All requests for Commission
records shall be filed in writing deliv-
ered to the FOIA Officer, or by mailing
it to the Commission. The Commission
will supply forms for written requests.

(b) A request for Commission records
shall reasonably describe the records
being sought, in a way that they can be
identified and located. A request
should include all pertinent details
that will help identify the records
sought. A person requesting disclosure
of records shall be permitted an oppor-
tunity to review them without the ne-
cessity for copying them where the
records involved contain only
disclosable data and information.

(1) If the description is insufficient to
locate the records requested, the FOIA
Officer will so notify the person mak-
ing the request and indicate the addi-
tional information needed to identify
the records requested.
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(2) Every reasonable effort shall be
made by the staff to assist in the iden-
tification and location of the records
sought.

(3) In any situation in which it is de-
termined that a request for voluminous
records would unduly burden and inter-
fere with the operations of the Com-
mission, the person making the request
will be asked to be more specific and to
narrow the request, and to agree on an
orderly procedure for the production of
the requested records.

(c) Upon receipt of a request for
records, the FOIA Officer shall enter it
in a public log (which entry may con-
sist of a copy of the request). The log
shall state the date and time received,
the name and address of the person
making the request, the nature of the
records requested, the action taken on
the request, the date of the determina-
tion letter sent pursuant to §401.99(b),
the date(s) any records are subse-
quently furnished, the number of staff-
hours and grade levels of persons who
spent time responding to the request,
and the payment requested and re-
ceived.

(d) A denial of a request for records,
in whole or in part, shall be signed by
the FOIA Officer. The name and title
or position of each person who partici-
pated in the denial of a request for
records shall be set forth in a letter de-
nying the request. This requirement
may be met by attaching a list of such
individuals to the letter.

§401.109 Time limitations.

(a) All time limitations established
pursuant to this section shall begin as
of the time at which a request for
records is logged in by the FOIA Officer
pursuant to §401.98(c). An oral request
for records shall not begin any time re-
quirement. A written request for
records sent elsewhere within the Com-
mission shall not begin any time re-
quirement until it is redirected to the
FOIA Officer and is logged in accord-
ance with §401.98(c). A request that is
expected to involve fees in excess of $50
will not be deemed received until the
requester is promptly notified and
agrees to bear the cost or has so indi-
cated on his request.

(b) Within ten (10) working days (ex-
cepting Saturdays, Sundays, and legal
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public holidays) after a request for
records is logged by the FOIA Officer,
the record shall be furnished or a letter
shall be sent to the person making the
request determining whether, or the
extent to which, the Commission will
comply with the request, and, if any
records are denied, the reasons there-
for.

(1) If all of the records requested have
been located and a final determination
has been made with respect to disclo-
sure of all of the records requested, the
letter shall so state.

(2) If all of the records have not been
located or a final determination has
not yet been made with respect to dis-
closure of all of the records requested,
the letter shall state the extent to
which the records involved shall be dis-
closed pursuant to the rules estab-
lished in this part.

(3) In the following unusual cir-
cumstances, the time for sending this
letter may be extended by the Execu-
tive Director for up to an additional
ten (10) working days by written notice
to the person making the request set-
ting forth the reasons for such exten-
sion and the time within which a deter-
mination is expected to be dispatched:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Commission’s Head-
quarters.

(ii) The need to search for, collect
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request.

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the Commission
having substantial subject-matter in-
terest therein.

(c) If any record is denied, the letter
shall state the right of the person re-
questing such records to appeal any ad-
verse determination to the Executive
Director of the Commission. Such an
appeal shall be filed within thirty (30)
days from receipt of the FOIA Officer’s
determination denying the requested
information (where the entire request
has been denied), or from the receipt of
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any information made available pursu-
ant to the request (where the request
has been denied in part). Within twenty
(20) working days (excepting Satur-
days, Sundays, and legal public holi-
days) after receipt of any appeal, or
any authorized extension, the Execu-
tive Director or his designee shall
make a determination and notify the
appellant of his determination. If the
appeal is decided in favor of the appel-
lant the requested information shall be
promptly supplied as provided in this
part. If on appeal the denial of the re-
quest for records is upheld in whole or
in part, the appellant shall be entitled
to appeal to the Commission at its next
regular meeting. In the event that the
Commission confirms the Executive
Director’s denial the appellant shall be
notified of the provisions for judicial
review.

(d) If the request for records will re-
sult in a fee of more than $25, deter-
mination letter under §401.99 shall
specify or estimate the fee involved
and may require prepayment, as well
as payment of any amount not yet re-
ceived as a result of any previous re-
quest, before the records are made
available. If the fee is less than $25,
prepayment shall not be required un-
less payment has not yet been received
for records disclosed as a result of a
previous request.

(e) Whenever possible, the determina-
tion letter required under §401.99(b), re-
lating to a request for records that in-
volves a fee of less than $25.00, shall be
accompanied by the requested records.
Where this is not possible, the records
shall be forwarded as soon as possible
thereafter. For requests for records in-
volving a fee of more than $25.00, the
records shall be forwarded as soon as
possible after receipt of payment.

§401.110 Fees.

(a) Unless waived in accordance with
the provisions of §401.111, the following
fees shall be imposed for production of
any record pursuant to this part.

(1) Administrative fees. (i) Charges for
administrative fees include staff time
associated with:

(A) Processing FOIA requests;

(B) Locating and reviewing files;

(C) Monitoring file reviews;
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(D) Generating computer records
(electronic print-outs); and

(E) Preparing logs of records deemed
non-public.

(ii) Administrative charges will be
calculated as follows: Administrative
charges will be billed to the requester
per quarter hour following the first
quarter hour. These charges will be
billed at the current, hourly paygrade
rate (pro-rated for quarter hour incre-
ments) of the personnel performing the
service. Administrative charges will be
in addition to any copying charges.

(iii) Appointment rescheduling/can-
cellation. Requesters that do not re-
schedule or cancel appointments to
view files at least one full business day
in advance of the appointment may be
subject to the administrative charges
incurred by the Commission in pre-
paring the requested records. The Com-
mission will prepare an itemized in-
voice of these charges and mail it to
the requester for payment.

(2) Photocopying fees. The following
are charges for photocopies of public
records made by Commission per-
sonnel:

(i) Standard sized, black and white cop-
ies. The charge for copying standard
sized, black and white public records
shall be $0.15 per printed page (i.e., sin-
gle-sided copies are $0.15 and double-
sided copies are $0.30). This charge ap-
plies to copies on the following stand-
ard paper sizes:

(A) 8.5” x 117;

(B) 8.5” x 14”;

(C) 11”7 x 17”.

(ii) Color copies/printouts. The charge
for color copies or color printouts shall
be as follows:

(A) 8.5” x 11”—$1.00 per page;

(B) 8.5” x 14"—$1.50 per page;

(C) 11”7 x 17"—$2.00 per page;

(D) The charge for all color copies
larger than 11”7 x 17” (including, but not
limited to: photographic imagery, GIS
print-outs, and maps) shall be cal-
culated at the rate of $2.50 per square
foot.

(iii) Electronically generated records.
Charges for copying records main-
tained in electronic format will be cal-
culated by the material costs involved
in generating the copies (including, but
not limited to: magnetic tape, disk-
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ette, or compact disc costs) and admin-
istrative costs.

(iv) Other copying fees. The Commis-
sion, at its discretion, may arrange to
have records copied by an outside con-
tractor if the Commission does not
have the resources or equipment to
copy such records. In this instance, the
requester will be liable for payment of
these costs.

(3) Forwarding material to destination.
Postage, insurance, and special fees
will be charged on an actual cost basis.

(b) No charge shall be made for the
time spent in resolving legal or policy
issues or in examining records for the
purpose of deleting nondisclosable por-
tions thereof.

(c) Payment shall be made by check
or money order payable to ‘‘Delaware
River Basin Commission’ and shall be
sent to the FOIA Officer.

[40 FR 14056, Mar. 28, 1975; 40 FR 17987, Apr.
24, 1975. Redesignated at 52 FR 37602, Oct. 8,
1987, as amended at 67 FR 56753, Sept. 5, 2002]

§401.111 Waiver of fees.

(a) No fee shall be charged for disclo-
sure of records pursuant to this part
where:

(1) The records are requested by a
congressional committee or sub-
committee or the General Accounting
Office.

(2) The records are requested by an
agency of a signatory party.

(3) The records are requested by a
court of competent jurisdiction.

(4) The records are requested by a
state or local government having juris-
diction thereof.

(b) No fee shall be charged if a record
requested is not found or for any record
that is totally exempt from disclosure.

§401.112

The following materials and informa-
tion covered by this part shall be ex-
empt from disclosure; that is, informa-
tion that is:

(a) Related solely to the internal per-
sonnel matters of the Commission;

(b) Specifically exempted from dis-
closure by statute;

(c) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.

Exempt information.
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(For purposes of this section a trade se-
cret may consist of any formula, pat-
tern, device, or compilation of informa-
tion which is used in one’s business and
which gives him an opportunity to ob-
tain an advantage over competitors
who do not know or use it. Commercial
or financial information that is privi-
leged or confidential means valuable
data or information which is used in
one’s business and is of a type custom-
arily held in strict confidence or re-
garded as privileged and not disclosed
to any member of the public by the
person to whom it belongs.)

(d) Inter-agency or intra-agency
memorandums or letters other than
purely factual compilations, which
would not be available by law to a
party other than an agency in litiga-
tion with the Commission;

(e) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy; and

(f) Investigatory records compiled for
law enforcement purposes, but only to
the extent that the production of such
records would (1) interfere with en-
forcement proceedings, (2) deprive a
person of a right to a fair trial or an
impartial adjudication, (3) constitute
an unwarranted invasion of personal
privacy, (4) disclose the identity of a
confidential source, (5) disclose inves-
tigative techniques and procedures, or
(6) endanger the life or physical safety
of law enforcement personnel.

[40 FR 14056, Mar. 28, 1975; 40 FR 17987, Apr.
24, 1975. Redesignated at 52 FR 37602, Oct. 8,
1987, as amended at 63 FR 45943, Aug. 28, 1998]

§401.113 Segregable materials.

Any reasonably segregable portion of
a record shall be provided to any per-
son requesting such record after dele-
tion of the portions which are exempt
under this part, except as provided in
§401.92.

§401.114 Data and information pre-
viously disclosed to the public.

Any Commission record that is oth-
erwise exempt from public disclosure
pursuant to this part is available for
public disclosure to the extent that it
contains data or information that have
previously been disclosed in a lawful
manner to any member of the public,

30

18 CFR Ch. lll (4-1-23 Edition)

other than an employee or consultant
or pursuant to other commercial ar-
rangements with appropriate safe-
guards for secrecy.

§401.115 Discretionary disclosure by
the Executive Director.

(a) The Executive Director may, in
his discretion, disclose part or all of
any Commission record that is other-
wise exempt from disclosure pursuant
to this part. The Executive Director
shall exercise his discretion to disclose
such records whenever he determines
that such disclosure is in the public in-
terest, will promote the objectives of
the Commission, and is consistent with
the rights of individuals to privacy, the
property rights of persons in trade se-
crets, and the need for the Commission
to promote frank internal policy delib-
erations and to pursue its regulatory
activities without disruption.

(b) Discretionary disclosure of a
record pursuant to this section shall
invoke the requirement that the record
shall be disclosed to any person who re-
quests it pursuant to §401.98, but shall
not set a precedent for discretionary
disclosure of any similar or related
record and shall not obligate the Exec-
utive Director to exercise his discre-
tion to disclose any other record that
is exempt from disclosure.

§401.116 Disclosure to consultants, ad-
visory committees, State and local
government officials, and other spe-
cial government employees.

Data and information otherwise ex-
empt from public disclosure may be
disclosed to Commission consultants,
advisory committees, state and local
government officials, and other special
government employees for use only in
their work in cooperation with the
Commission. Such persons are there-
after subject to the same restrictions
with respect to the disclosure of such
data and information as any other
Commission employee.

§401.117 Disclosure to other Federal
government departments and agen-
cies.

Any Commission record otherwise ex-
empt from public disclosure may be
disclosed to other Federal Government
departments and agencies, except that
trade secrets may be disclosed only to
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a department or agency that has con-
current jurisdiction over the matter
and separate legal authority to obtain
the specific information involved. Any
disclosure under this section shall be
pursuant to an agreement that the
record shall not be further disclosed by
the other department or agency except
with the written permission of the
Commission.

§401.118 Disclosure in administrative
or court proceedings.

Data and information otherwise ex-
empt from public disclosure may be re-
vealed in Commission administrative
or court proceedings where the data or
information are relevant. The Commis-
sion will request that the data or infor-
mation be held in camera and that any
other appropriate measures be taken to
reduce disclosure to the minimum nec-
essary under the circumstances.

§401.119 Disclosure to Congress.

All records of the Commission shall
be disclosed to Congress upon an au-
thorized request.

Subpart I—General Provisions

SOURCE: 40 FR 14059, Mar. 28, 1975; 40 FR
17987, Apr. 24, 1975, unless otherwise noted.
Redesignated at 52 FR 37602, Oct. 8, 1987.

§401.121 Definitions.

For the purposes of this part, except
as the context may otherwise require:

(a) All words and phrases which are
defined by section 1.2 of the Compact
shall have the same meaning herein.

(b) Words and phrases which are de-
fined by part I of the Administrative
Manual (section 1-3) shall have the
same meaning for the purposes of this
part 401.

(c) Application shall mean a request
for action by the Commission in any
written form, including without limita-
tion thereto, a letter, referral by any
agency of a signatory party, or an offi-
cial form prescribed by the Commis-
sion; provided that whenever an official
form of application has been duly re-
quired, an application shall not be
deemed to be pending before the Com-
mission until such time as such form,
together with the information required
thereby, has been completed and filed.
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(d) Applicant shall mean any sponsor
or other person who has submitted an
application to the Commission.

(e) Sponsor shall mean any person au-
thorized to initiate, construct or ad-
minister a project.

§401.122 Supplementary details.

Forms, procedures and supple-
mentary information, to effectuate
these regulations, may be provided or
required by the Executive Director as
to any hearing, project or class of
projects.

§401.123 Waiver of rules.

The Commission may, for good cause
shown, waive rules or require addi-
tional information in any case.

§401.124 Construction.

This part is promulgated pursuant to
section 14.2 of the Compact and shall be
construed and applied subject to all of
the terms and conditions of the Com-
pact and of the provisions of section
15.1 of Pub. L. 87-328, 75 Stat. 688.

PART 410—BASIN REGULATIONS;
WATER CODE AND ADMINISTRA-
TIVE MANUAL—PART [l WATER
QUALITY REGULATIONS

AUTHORITY: Delaware River Basin Com-
pact, 75 Stat. 688.

§410.1 Basin regulations—Water Code
and Administrative Manual—Part
III Water Quality Regulations.

(a) The Water Code of the Delaware
River Basin is a codification of regula-
tions of the Delaware River Basin Com-
mission applicable to public and pri-
vate water projects and programs with-
in the Delaware River Basin. Article I
of the water code sets forth general
policies of the Commission. Article II
concerns the conservation, develop-
ment and utilization of Delaware River
Basin water resources, including dur-
ing periods of drought. Article III sets
forth water quality standards and
guidelines for the Delaware River
Basin. Article IV contains rules relat-
ing to application of water quality
standards within the Basin. The Com-
mission’s Administrative Manual—
Part III, Water Quality Regulations,
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