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(f) Exhibit F. A copy of registration
statement and exhibits which are filed
with the Securities and Exchange Com-
mission for the proposed security
issuance.

[Order 182, 46 FR 50514, Oct. 14, 1981, as
amended by Order 390, 49 FR 32505, Aug. 14,
1984; Order 575, 60 FR 4853, Jan. 25, 1995; 60 FR
27882, May 26, 1995]

§34.5 Additional information.

The Commission may, in its discre-
tion, require the filing of additional in-
formation which appears necessary to
reach a determination on any par-
ticular application.

§34.6 Form and style.

Each application pursuant to this
part 34 shall conform to the require-
ments of subpart T of part 385 of this
chapter.

[Order 182, 46 FR 50514, Oct. 14, 1981, as
amended by Order 225, 47 FR 19056, May 3,
1982]

§34.7 Filing requirements.

Applications must be filed with the
Secretary of the Commission in accord-
ance with filing procedures posted on
the Commission’s Web site at htip:/
www.ferc.gov. If an applicant seeks to
protect any portion of an application
from public disclosure, the applicant
must make its filing in accordance
with the Commission’s instructions for
filing privileged materials and critical
energy infrastructure information in
this chapter.

[Order 737, 75 FR 43403, July 26, 2010, as
amended by Order 769, 77 FR 65474, Oct. 29,
2012]

§34.8 Verification.

The original application shall be
signed by an authorized representative
of the applicant, who has knowledge of
the matters set forth therein, and it
shall be verified under oath.

EFFECTIVE DATE NOTE: At 70 FR 35375, June
20, 2005, §34.8 was revised, effective at the
time of the next e-filing release during the
Commission’s next fiscal year. For the con-
venience of the user, the revised text follows:

§34.8 Verification.

An application verification shall be signed
under oath by an authorized representative
of the applicant, who has knowledge of the
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matters set forth therein and as provided in
§385.2005 of this chapter, and retained at the
applicant’s business location until the rel-
evant proceeding has been concluded.

§34.9 Reports.

The applicant must file reports under
§131.43 and §131.50 of this chapter no
later than 30 days after the sale or
placement of long-term debt or equity
securities or the entry into guarantees
or assumptions of liabilities pursuant
to authority granted under this part.

[Order 575, 60 FR 4853, Jan. 25, 1995. Redesig-
nated by Order 737, 756 FR 43403, July 26, 2010]

EFFECTIVE DATE NOTE: At 70 FR 35375, June
20, 2005, §34.9 was revised, effective at the
time of the next e-filing release during the
Commission’s next fiscal year. For the con-
venience of the user, the revised text follows:

§34.9 Filing fee.
Each application shall be accompanied by

the submission of a filing fee if one is pre-
scribed in part 381 of this chapter.

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

Subpart A—Application

Sec.

356.1 Application; obligation to file rate
schedules, tariffs and certain service
agreements.

35.2 Definitions.

35.3 Notice requirements.

35.4 Permission to become effective is not
approval.

35.6 Rejection of material submitted for fil-
ing.

35.6 Submission for staff suggestions.

35.7 Electronic filing of tariffs and related
materials.

35.8 Protests and interventions by inter-
ested parties.

35.9 Requirements for filing rate schedules,
tariffs or service agreements.

35.10 Form and style of rate schedules, tar-
iffs and service agreements.

35.10a Forms of service agreements.

35.10b Electric Quarterly Reports.

35.11 Waiver of notice requirement.

Subpart B—Documents To Be Submitted
With a Filing

356.12 Filing of initial rate schedules and
tariffs.

35.13 Filing of changes in rate schedules,
tariffs or service agreements.
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Subpart C—Other Filing Requirements

35.14 Fuel cost and purchased economic
power adjustment clauses.

35.15 Notices of cancellation or
nation.

35.16 Notice of succession.

356.17 Withdrawals and amendments of rate
schedule, tariff or service agreement fil-
ings.

35.18 Asset retirement obligations.

35.19 Submission of information by ref-
erence.

35.19a Refund requirements under suspen-
sion orders.

35.21 Applicability to licensees and others
subject to section 19 or 20 of the Federal
Power Act.

35.22 Limits for percentage adders in rates
for transmission services; revision of rate
schedules, tariffs or service agreements.

35.23 General provisions.

35.24 Tax normalization for public utilities.

35.25 Construction work in progress.

35.26 Recovery of stranded costs by public
utilities and transmitting utilities.

35.27 Authority of State commissions.

35.28 Non-discriminatory open access trans-
mission tariff.

35.29 Treatment of special assessments lev-
ied under the Atomic Energy Act of 1954,
as amended by Title XI of the Energy
Policy Act of 1992.

termi-

Subpart D—Procedures and Requirements
for Public Utility Sales of Power to Bon-
neville Power Administration Under
Northwest Power Act

35.30 General provisions.
35.31 Commission review.

Subpart E—Regulations Governing Nuclear
Plant Decommissioning Trust Funds

35.32 General provisions.
35.33 Specific provisions.

Subpart F—Procedures and Requirements
Regarding Regional Transmission Or-
ganizations

35.34 Regional Transmission Organizations.

Subpart G—Transmission Infrastructure
Investment Procedures

35.35 Transmission infrastructure invest-

ment.

Subpart H—Wholesale Sales of Electric En-
ergy, Capacity and Ancillary Services
at Market-Based Rates

35.36 Generally.
35.37 Market power analysis required.
35.38 Mitigation.
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35.39
35.40

Affiliate restrictions.

Ancillary services.

35.41 Market behavior rules.

35.42 Change in status reporting require-
ment.

Subpart I—Cross-Subsidization Restrictions
on Affiliate Transactions

35.43 Generally.
35.44 Protections against affiliate cross-sub-
sidization.

Subpart J—Credit Practices In Organized
Wholesale Electric Markets

35.45 Applicability.

35.46 Definitions.

35.47 Tariff provisions governing credit
practices in organized wholesale electric
markets.

Subpart K—Cybersecurity Investment
Provisions

35.48 Cybersecurity investment.

AUTHORITY: 16 U.S.C. 791a-825r, 2601-2645; 31
U.S8.C. 9701; 42 U.S.C. 7101-7352.

SOURCE: Order 271, 28 FR 10573, Oct. 2, 1963,
unless otherwise noted.

Subpart A—Application

§35.1 Application; obligation to file
rate schedules, tariffs and certain
service agreements.

(a) Every public utility shall file with
the Commission and post, in con-
formity with the requirements of this
part, full and complete rate schedules
and tariffs and those service agree-
ments not meeting the requirements of
§35.1(g), clearly and specifically setting
forth all rates and charges for any
transmission or sale of electric energy
subject to the jurisdiction of this Com-
mission, the classifications, practices,
rules and regulations affecting such
rates, charges, classifications, services,
rules, regulations or practices, as re-
quired by section 205(c) of the Federal
Power Act (49 Stat. 851; 16 U.S.C.
824d(c)). Where two or more public util-
ities are parties to the same rate
schedule or tariff, each public utility
transmitting or selling electric energy
subject to the jurisdiction of this Com-
mission shall post and file such rate
schedule, or the rate schedule may be
filed by one such public utility and all
other parties having an obligation to
file may post and file a certificate of
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concurrence on the form indicated in
§131.52 of this chapter: Provided, how-
ever, In cases where two or more public
utilities are required to file rate sched-
ules or certificates of concurrence such
public utilities may authorize a des-
ignated representative to file upon be-
half of all parties if upon written re-
quest such parties have been granted
Commission authorization therefor.

(b) A rate schedule, tariff, or service
agreement applicable to a transmission
or sale of electric energy, other than
that which proposes to supersede, can-
cel or otherwise change the provisions
of a rate schedule, tariff, or service
agreement required to be on file with
this Commission, shall be filed as an
initial rate in accordance with §35.12.

(c) A rate schedule, tariff, or service
agreement applicable to a transmission
or sale of electric energy which pro-
poses to supersede, cancel or otherwise
change any of the provisions of a rate
schedule, tariff, or service agreement
required to be on file with this Com-
mission (such as providing for other or
additional rates, charges, classifica-
tions or services, or rules, regulations,
practices or contracts for a particular
customer or customers) shall be filed
as a change in rate in accordance with
§35.13, except cancellation or termi-
nation which shall be filed as a change
in accordance with §35.15.

(d)(1) The provisions of this para-
graph (d) shall apply to rate schedules,
tariffs or service agreements tendered
for filing on or after August 1, 1976,
which are applicable to the trans-
mission or sale of firm power for resale
to an all-requirements customer,
whether tendered pursuant to §35.12 as
an initial rate schedule or tendered
pursuant to §35.13 as a change in an ex-
isting rate schedule whose term has ex-
pired or whose term is to be extended.

(2) Rate schedules, tariffs or service
agreements covered by the terms of
paragraph (d)(1) of this section shall
contain the following provision when it
is the intent of the contracting parties
to give the party furnishing service the
unrestricted right to file unilateral
rate changes under section 205 of the
Federal Power Act:

Nothing contained herein shall be con-
strued as affecting in any way the right of
the party furnishing service under this rate

§35.1

schedule to unilaterally make application to
the Federal Energy Regulatory Commission
for a change in rates under section 205 of the
Federal Power Act and pursuant to the Com-
mission’s Rules and Regulations promul-
gated thereunder.

(3) Rate schedules, tariffs or service
agreements covered by the terms of
paragraph (d)(1) of this section shall
contain the following provision when it
is the intent of the contracting parties
to withhold from the party furnishing
service the right to file any unilateral
rate changes under section 205 of the
Federal Power Act:

The rates for service specified herein shall
remain in effect for the term of or
until , and shall not be subject to
change through application to the Federal
Energy Regulatory Commission pursuant to
the provisions of Section 205 of the Federal
Power Act absent the agreement of all par-
ties thereto.

(4) Rate schedules covered by the
terms of paragraph (d)(1) of this sec-
tion, but which are not covered by
paragraphs (d)(2) or (d)(3) of this sec-
tion, are not required to contain either
of the boilerplate provisions set forth
in paragraph (d)(2) or (d)(3) of this sec-
tion.

(e) No public utility shall, directly or
indirectly, demand, charge, collect or
receive any rate, charge or compensa-
tion for or in connection with electric
service subject to the jurisdiction of
the Commission, or impose any classi-
fication, practice, rule, regulation or
contract with respect thereto, which is
different from that provided in a rate
schedule required to be on file with
this Commission unless otherwise spe-
cifically provided by order of the Com-
mission for good cause shown.

(f) A rate schedule applicable to the
sale of electric power by a public util-
ity to the Bonneville Power Adminis-
tration under section 5(c) of the Pacific
Northwest Electric Power Planning
and Conservation Act (Pub. L. No. 96—
501 (1980)) shall be filed in accordance
with subpart D of this part.

(g) For the purposes of paragraph (a)
of this section, any service agreement
that conforms to the form of service
agreement that is part of the public
utility’s approved tariff pursuant to
§35.10a of this chapter and any market-
based rate service agreement pursuant
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to a tariff shall not be filed with the
Commission. All agreements must,
however, be retained and be made
available for public inspection and
copying at the public utility’s business
office during regular business hours
and provided to the Commission or
members of the public upon request.
Any individually executed service
agreement for transmission, cost-based
power sales, or other generally applica-
ble services that deviates in any mate-
rial respect from the applicable form of
service agreement contained in the
public utility’s tariff and all
unexecuted agreements under which
service will commence at the request
of the customer, are subject to the fil-
ing requirements of this part.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 541, 40 FR 56425, Dec. 3, 1975;
Order 541-A, 41 FR 27831, July 7, 1976; 46 FR
50520, Oct. 14, 1981; Order 337, 48 FR 46976,
Oct. 17, 1983; Order 541, 57 FR 21734, May 22,
1992; Order 2001, 67 FR 31069, May 8, 2002;
Order 714, 73 FR 57530, 57533, Oct. 3, 2008; 74
FR 55770, Oct. 29, 2009]

§35.2 Definitions.

(a) Electric service. The term electric
service as used herein shall mean the
transmission of electric energy in
interstate commerce or the sale of
electric energy at wholesale for resale
in interstate commerce, and may be
comprised of various classes of capac-
ity and energy sales and/or trans-
mission services. Electric service shall
include the utilization of facilities
owned or operated by any public utility
to effect any of the foregoing sales or
services whether by leasing or other ar-
rangements. As defined herein, electric
service is without regard to the form of
payment or compensation for the sales
or services rendered whether by pur-
chase and sale, interchange, exchange,
wheeling charge, facilities charge,
rental or otherwise.

(b) Rate schedule. The term rate sched-
ule as used herein shall mean a state-
ment of (1) electric service as defined
in paragraph (a) of this section, (2)
rates and charges for or in connection
with that service, and (3) all classifica-
tions, practices, rules, or regulations
which in any manner affect or relate to
the aforementioned service, rates, and
charges. This statement shall be in
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writing and may take the physical
form of a contract, purchase or sale or
other agreement, lease of facilities, or
other writing. Any oral agreement or
understanding forming a part of such
statement shall be reduced to writing
and made a part thereof. A rate sched-
ule is designated with a Rate Schedule
number.

(c)(1) Tariff. The term tariff as used
herein shall mean a statement of (1)
electric service as defined in paragraph
(a) of this section offered on a gen-
erally applicable basis, (2) rates and
charges for or in connection with that
service, and (3) all classifications, prac-
tices, rules, or regulations which in
any manner affect or relate to the
aforementioned service, rates, and
charges. This statement shall be in
writing. Any oral agreement or under-
standing forming a part of such state-
ment shall be reduced to writing and
made a part thereof. A tariff is des-
ignated with a Tariff Volume number.

(2) Service agreement. The term service
agreement as used herein shall mean an
agreement that authorizes a customer
to take electric service under the
terms of a tariff. A service agreement
shall be in writing. Any oral agreement
or understanding forming a part of
such statement shall be reduced to
writing and made a part thereof. A
service agreement is designated with a
Service Agreement number.

(d) Filing date. The term filing date as
used herein shall mean the date on
which a rate schedule, tariff or service
agreement filing is completed by the
receipt in the office of the Secretary of
all supporting cost and other data re-
quired to be filed in compliance with
the requirements of this part, unless
such rate schedule is rejected as pro-
vided in §35.5. If the material sub-
mitted is found to be incomplete, the
Director of the Office of Energy Mar-
ket Regulation will so notify the filing
utility within 60 days of the receipt of
the submittal.

(e) Posting (1) The term posting as
used in this part shall mean:

(i) Keeping a copy of every rate
schedule, service agreement, or tariff
of a public utility as currently on file,
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or as tendered for filing, with the Com-
mission open and available during reg-
ular business hours for public inspec-
tion in a convenient form and place at
the public utility’s principal and dis-
trict or division offices in the territory
served, and/or accessible in electronic
format, and

(ii) Serving each purchaser under a
rate schedule, service agreement, or
tariff either electronically or by mail
in accordance with the service regula-
tions in Part 385 of this chapter with a
copy of the rate schedule, service
agreement, or tariff. Posting shall in-
clude, in the event of the filing of in-
creased rates or charges, serving either
electronically or by mail in accordance
with the service regulations in Part 385
of this chapter each purchaser under a
rate schedule, service agreement or
tariff proposed to be changed and to
each State Commission within whose
jurisdiction such purchaser or pur-
chasers distribute and sell electric en-
ergy at retail, a copy of the rate sched-
ule, service agreement or tariff show-
ing such increased rates or charges,
comparative billing data as required
under this part, and, if requested by a
purchaser or State Commission, a copy
of the supporting data required to be
submitted to this Commission under
this part. Upon direction of the Sec-
retary, the public utility shall serve
copies of rate schedules, service agree-
ments, or tariffs, and supplementary
data, upon designated parties other
than those specified herein.

(2) Unless it seeks a waiver of elec-
tronic service, each customer, State
Commission, or other party entitled to
service under this paragraph (e) must
notify the public utility of the e-mail
address to which service should be di-
rected. A customer, State Commission,
or other party may seek a waiver of
electronic service by filing a waiver re-
quest under Part 390 of this chapter
providing good cause for its inability
to accept electronic service.

(f) Effective date. As used herein the
effective date of a rate schedule, tariff
or service agreement shall mean the
date on which a rate schedule filed and
posted pursuant to the requirements of
this part is permitted by the Commis-
sion to become effective as a filed rate
schedule. The effective date shall be 60

§35.3

days after the filing date, or such other
date as may be specified by the Com-
mission.

(g) Frequency regulation. The term fre-
quency regulation as used in this part
will mean the capability to inject or
withdraw real power by resources capa-
ble of responding appropriately to a
system operator’s automatic genera-
tion control signal in order to correct
for actual or expected Area Control
Error needs.

(16 U.S.C. 284(d), 792 et seq.; Pub. L. 95-61T;
Pub. L. 95-91; E.O. 12009, 42 FR 46267)

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed at 28 FR 11404, Oct. 24, 1963; 43 FR 36437,
Aug. 17, 1978; 44 FR 16372, Mar. 19, 1979; 44 FR
20077, Apr. 4, 1979; Order 39, 44 FR 46454, Aug.
8, 1979; Order 699, 72 FR 45325, Aug. 14, 2007;
Order 701, 72 FR 61054, Oct. 29, 2007; Order 714,
73 FR 57530, Oct. 3, 2008; Order 755, 76 FR
67285, Oct. 31, 2011]

§35.3 Notice requirements.

(a)(1) Rate schedules or tariffs. All rate
schedules or tariffs or any part thereof
shall be tendered for filing with the
Commission and posted not less than
sixty days nor more than one hundred-
twenty days prior to the date on which
the electric service is to commence and
become effective under an initial rate
schedule or tariff or the date on which
the filing party proposes to make any
change in electric service and/or rate,
charge, classification, practice, rule,
regulation, or contract effective as a
change in rate schedule or tariff, ex-
cept as provided in paragraph (b) of
this section, or unless a different pe-
riod of time is permitted by the Com-
mission. Nothing herein shall be con-
strued as in any way precluding a pub-
lic utility from entering into agree-
ments which, under this section, may
not be filed at the time of execution
thereof by reason of the aforemen-
tioned sixty to one hundred-twenty day
prior filing requirements. The proposed
effective date of any rate schedule or
tariff filing having a filing date in ac-
cordance with §35.2(d) may be deferred
by the public utility making a filing
requesting deferral prior to the rate
schedule or tariff’s acceptance by the
Commission.

(2) Service agreements. Service agree-
ments that are required to be filed and
posted authorizing a customer to take
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electric service under the terms of a
tariff, or any part thereof, shall be ten-
dered for filing with the Commission
and posted not more than 30 days after
electric service has commenced or such
other date as may be specified by the
Commission.

(b) Construction of facilities. Rate
schedules, tariffs or service agreements
predicated on the construction of fa-
cilities may be tendered for filing and
posted no more than one hundred-twen-
ty days prior to the date set by the par-
ties for the contract to go into effect.
The Commission, upon request, may
permit a rate schedule or service agree-
ment or part thereof to be tendered for
filing and posted more than one hun-
dred-twenty days before it is to become
effective.

(16 U.S.C. 284(d); Pub. L. 95-617; Pub. L. 95-91;
E.O. 12009, 42 FR 46267)

[44 FR 16372, Mar. 19, 1979; 44 FR 20077, Apr.
4, 1979, as amended by Order 714, 73 FR 57531,
Oct. 3, 2008]

§35.4 Permission to become effective
is not approval.

The fact that the Commission per-
mits a rate schedule or tariff, tariff or
service agreement or any part thereof
or any notice of cancellation to become
effective shall not constitute approval
by the Commission of such rate sched-
ule or tariff, tariff or service agree-
ment or part thereof or notice of can-
cellation.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57531, 57533, Oct. 3,
2008]

§35.5 Rejection of material submitted
for filing.

(a) The Secretary, pursuant to the
Commission’s rules of practice and pro-
cedure and delegation of Commission
authority, shall reject any material
submitted for filing with the Commis-
sion which patently fails to substan-
tially comply with the applicable re-
quirements set forth in this part, or
the Commission’s rules of practice and
procedure.

(b) A rate filing that fails to comply
with this Part may be rejected by the
Director of the Office of Energy Mar-
ket Regulation pursuant to the author-
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ity delegated to the Director in
§375.307(a)(1)(ii) of this chapter.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 614, 656 FR 18227, Apr. 7, 2000;
Order 699, 72 FR 45325, Aug. 14, 2007; Order
701, 72 FR 61054, Oct. 29, 2007]

§35.6 Submission for staff suggestions.

Any public utility may submit a rate
schedule, tariff or service agreement or
any part thereof or any material relat-
ing thereto for the purpose of receiving
staff suggestions and comments there-
on prior to filing with the Commission.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57531, Oct. 3, 2008]

§35.7 Electronic filing of tariffs and
related materials.

(a) General rule. All filings made in
proceedings initiated under this part
must be made electronically, including
tariffs, rate schedules and service
agreements, or parts thereof, and ma-
terial that relates to or bears upon
such documents, such as cancellations,
amendments, withdrawals, termi-
nation, or adoption of tariffs.

(b) Requirement for signature. All fil-
ings must be signed in compliance with
the following:

(1) The signature on a filing con-
stitutes a certification that: the con-
tents are true and correct to the best
knowledge and belief of the signer; and
that the signer possesses full power and
authority to sign the filing.

(2) A filing must be signed by one of
the following:

(i) The person on behalf of whom the
filing is made;

(ii) An officer, agent, or employee of
the company, governmental authority,
agency, or instrumentality on behalf of
which the filing is made; or,

(iii) A representative qualified to
practice before the Commission under
§385.2101 of this chapter who possesses
authority to sign.

(3) All signatures on the filing or any
document included in the filing must
comply, where applicable, with the re-
quirements in Part 385 of this chapter
with respect to sworn declarations or
statements and electronic signatures.

(c) Format requirements for electronic
filing. The requirements and formats
for electronic filing are listed in in-
structions for electronic filing and for
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each form. These formats are available
through the Commission’s website,
hitps://www.ferc.gov.

(d) Only filings filed and designated
as filings with statutory action dates
in accordance with these electronic fil-
ing requirements and formats will be
considered to have statutory action
dates. Filings not properly filed and
designated as having statutory action
dates will not become effective, pursu-
ant to the Federal Power Act, should
the Commission not act by the re-
quested action date.

[Order 714, 73 FR 57531, Oct. 3, 2008, as amend-
ed by Order 714-A, 79 FR 29076, May 21, 2014;
Order 899, 88 FR 74030, Oct. 30, 2023]

§35.8 Protests and interventions by in-
terested parties.

Unless the notice issued by the Com-
mission provides otherwise, any pro-
test or intervention to a rate filing
made pursuant to this part must be
filed in accordance with §§385.211 and
385.214 of this chapter, on or before 21
days after the subject rate filing. A
protest must state the basis for the ob-
jection. A protest will be considered by
the Commission in determining the ap-
propriate action to be taken, but will
not serve to make the protestant a
party to the proceeding. A person wish-
ing to become a party to the pro-
ceeding must file a motion to inter-
vene.

[Order 612, 64 FR 72537, Dec. 28, 1999; 656 FR
18229, Apr. 7, 2000, as amended by Order 647,
69 FR 32438, June 10, 2004; Order 714, 73 FR
575631, Oct. 3, 2008]

§35.9 Requirements for filing rate
schedules, tariffs or service agree-
ments.

(a) Rate schedules, tariffs, and serv-
ice agreements may be filed either by
dividing the rate schedule, tariff, or
service agreements into individual
sheets or sections, or as an entire docu-
ment except as provided in paragraphs
(b) and (c¢) of this section.

(b) Open Access Transmission Tariffs
(OATT) filed by utilities that are not
Independent System Operators or Re-
gional Transmission Organizations
must be filed either as individual
sheets or sections. If filed as sections,
the sections must be no larger than the
1.0 level, although each schedule or at-

§35.10

tachment may be a single section. Indi-
vidual service agreements that are en-
tered into pursuant to the OATT may
be filed as entire documents.

(c) OATT and other open access docu-
ments filed by Independent System Op-
erators or Regional Transmission Orga-
nizations must be filed either as indi-
vidual sheets or sections. If filed as sec-
tions, the sections must be no larger
than the 1.1 level, including schedules
or attachments. Individual service
agreements that are part entered into
pursuant to the OATT may be filed as
entire documents.

[Order 714, 73 FR 57531, Oct. 3, 2008]

§35.10 Form and style of rate sched-
ules, tariffs and service agreements.

(a) Every rate schedule, tariff or
service agreement offered for filing
with the Commission under this part,
shall show on a title page, which shall
be otherwise blank, (1) the name of the
filing public utility, (2) the names of
other utilities rendering or receiving
service under the rate schedule, tariff
or service agreement ; and (3) a brief
description of the service to be pro-
vided under the rate schedule, tariff or
service agreement .

(b) At the time a public utility files
with the Commission and posts under
this part to supersede or change the
provisions of a rate schedule, tariff, or
service agreement previously filed with
the Commission under this part, in ad-
dition to the other requirements of this
part, it must list in the transmittal
letter the sheets or sections revised,
and file a marked version of the rate
schedule, tariff or service agreement
sheets or sections showing additions
and deletions. New language must be
marked by either highlighting, back-
ground shading, bold text, or under-
lined text. Deleted language must be
marked by strike-through.

(¢c) In any filing to supersede or
change the provisions of a rate sched-
ule, tariff, or service agreement pre-
viously filed with the Commission
under this part, only those revisions
appropriately designated and marked
under paragraph (b) of this section con-
stitute the filing. Revisions to un-
marked portions of the rate schedule,
tariff or service agreement are not con-
sidered part of the filing nor will any
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acceptance of the filing by the Com-
mission constitute acceptance of such
unmarked changes.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 568, 59 FR 40240, Aug. 8, 1994;
Order 714, 73 FR 57532, Oct. 3, 2008]

§35.10a Forms of service agreements.

(a) To the extent a public utility
adopts a standard form of service
agreement for a service other than
market-based power sales, the public
utility shall include as part of its ap-
plicable tariff(s) an unexecuted stand-
ard service agreement approved by the
Commission for each category of gen-
erally applicable service offered by the
public utility under its tariff(s). The
standard format for each generally ap-
plicable service must reference the
service to be rendered and where it is
located in its tariff(s). The standard
format must provide spaces for inser-
tion of the name of the customer, effec-
tive date, expiration date, and term.
Spaces may be provided for the inser-
tion of receipt and delivery points, con-
tract quantity, and other specifics of
each transaction, as appropriate.

(b) Forms of service agreement sub-
mitted under this section shall be filed
electronically as prescribed in §35.7 for
the filing of rate schedules.

[Order 2001, 67 FR 31069, May 8, 2002, as
amended by Order 714, 73 FR 57532, Oct. 3,
2008]

§35.10b Electric Quarterly Reports.

Each public utility as well as each
non-public utility with more than a de
minimis market presence shall file an
updated Electric Quarterly Report with
the Commission covering all services it
provides pursuant to this part, for each
of the four calendar quarters of each
year, in accordance with the following
schedule: for the period from January 1
through March 31, file by April 30; for
the period from April 1 through June
30, file by July 31; for the period July 1
through September 30, file by October
31; and for the period October 1 through
December 31, file by January 31. Elec-
tric Quarterly Reports must be pre-
pared in conformance with the Com-
mission’s guidance posted on the FERC
Web site (http://www.ferc.gov).

(a) For purposes of this section, the
term ‘‘non-public utility”” means any
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market participant that is exempted
from the Commission’s jurisdiction
under 16 U.S.C. 824(f).

The term does not include an entity
that engages in purchases or sales of
wholesale electric energy or trans-
mission services within the Electric
Reliability Council of Texas or any en-
tity that engages solely in sales of
wholesale electric energy or trans-
mission services in the states of Alaska
or Hawaii.

(b) For purposes of this section, the
term ‘‘de minimis market presence’”’
means any non-public utility that
makes 4,000,000 megawatt hours or less
of annual wholesale sales, based on the
average annual sales for resale over the
preceding three years as published by
the Energy Information Administra-
tion’s Form 861.

(c) For purposes of this section, the
following wholesale sales made by a
non-public utility with more than a de
minimis market presence are excluded
from the EQR filing requirement:

(1) Sales by a non-public utility, such
as a cooperative or joint action agency,
to its members; and

(2) Sales by a non-public utility
under a long-term, cost-based agree-
ment required to be made to certain
customers under Federal or state stat-
ute.

[Order 768, 77 FR 61924, Oct. 11, 2012, as
amended by Order 770, 77 FR 71299, Nov. 30,
2012]

§35.11 Waiver of notice requirement.

Upon application and for good cause
shown, the Commission may, by order,
provide that a rate schedule or tariff,
tariff or service agreement, or part
thereof, shall be effective as of a date
prior to the date of filing or prior to
the date the rate schedule or tariff,
tariff or service agreement would be-
come effective in accordance with
these rules. Application for waiver of
the prior notice requirement shall
show (a) how and the extent to which
the filing public utility and pur-
chaser(s) under such rate schedule or
tariff, tariff or service agreement, or
part thereof, would be affected if the
notice requirement is not waived, and
(b) the effects of the waiver, if granted,
upon purchasers under other rate
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schedules. The filing public utility re-
questing such waiver of notice shall
serve copies of its request therefor
upon all purchasers.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57532, 57533, Oct. 3,
2008]

Subpart B—Documents To Be
Submitted With a Filing

§35.12 Filing of initial rate schedules
and tariffs.

(a) The letter of a public utility
transmitting to the Commission for fil-
ing an initial rate schedule or tariff
shall list the documents submitted
with the filing; give the date on which
the service under that rate schedule or
tariff is expected to commence; state
the names and addresses of those to
whom the rate schedule or tariff has
been mailed; contain a brief descrip-
tion of the kinds of services to be fur-
nished at the rates specified therein;
and summarize the circumstances
which show that all requisite agree-
ment to the rate schedule or tariff or
the filing thereof, including any con-
tract embodied therein, has in fact
been obtained. In the case of coordina-
tion and interchange arrangements in
the nature of power pooling trans-
actions, all supporting data required to
be submitted in support of a rate
schedule or tariff filing shall also be
submitted by parties filing certificates
of concurrence, or a representative to
file supporting data on behalf of all
parties may be designated as provided
in §35.1.

(b) In addition, the following mate-
rial shall be submitted:

(1) Estimates of the transactions and
revenues under an initial rate schedule.
This shall include estimates, by
months and for the year, of the quan-
tities of services to be rendered and of
the revenues to be derived therefrom
during the 12 months immediately fol-
lowing the month in which those serv-
ices will commence. Such estimates
should be subdivided by classes of serv-
ice, customers, and delivery points and
shall show all billing determinants,
e.g., kw, kwh, fuel adjustment, power
factor adjustment. These estimates
will not be required where they cannot
be made with relative accuracy as, for
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example, in cases of interconnection
arrangements containing schedules of
rates for emergency energy, spinning
reserve or economy energy or in cases
of coordination and integration of hy-
droelectric generating resources whose
output cannot be predicted quan-
titatively due to water conditions.

(2)(i) Basis of the rate or charge pro-
posed in an initial rate schedule or tar-
iff and an explanation of how the pro-
posed rate or charge was derived. For
example, is it a standard rate of the fil-
ing public utility; is it a special rate
arrived at through negotiations and, if
so, were unusual customer require-
ments or competitive factors involved;
and is it designed to produce a return
substantially equal to the filing public
utility’s overall rate of return or is it
essentially an increment cost plus a
share of the savings rate? Were special
cost of service studies prepared in con-
nection with the derivation of the rate?

(ii) A summary statement of all cost
(whether fully distributed, incremental
or other) computations involved in ar-
riving at the derivation of the level of
the rate, in sufficient detail to justify
the rate, shall be submitted with the
filing, except that if the filing includes
nothing more than service to one or
more added customers under an estab-
lished rate of the utility for a par-
ticular class of service, such summary
statement of cost computations is not
required. In all cases, the Secretary is
authorized to require the submission of
the complete cost studies as part of the
filing and each filing public utility
shall submit the same upon request by
the Secretary in such form as he or she
shall direct.

(3) A comparison of the proposed ini-
tial rate with other rates of the filing
public utility for similar wholesale for
resale and transmission services.

(4) If any facilities are installed or
modified in order to supply the service
to be furnished under the proposed rate
schedule or tariff, the filing public util-
ity shall show on an appropriate avail-
able map (or sketch) and single line
diagram the additions or changes to be
made.

(5) In support of the design of the
proposed rate, the filing public utility
shall submit the same material re-
quired to be furnished pursuant to
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§35.13(h)(37) Statement BL. In addition
to the summary cost analysis required
by Statement BL, the public utility
shall also submit a complete expla-
nation as to the method used in arriv-
ing at the cost of service allocated to
the sales and service for which the rate
or charge is proposed, and showing the
principal determinants used for alloca-
tion purposes. In connection therewith,
the following data should be submitted:

(i) In the event the filing public util-
ity considers certain special facilities
as being devoted entirely to the service
involved, it shall show the cost of serv-
ice related to such special facilities.

(ii) Computations showing the energy
responsibility of the service, based
upon considerations of energy sales
under the proposed rate schedule or
tariff and the kWh delivered from the
filing public utility’s supply system.

(iii) Computations showing the de-
mand responsibility of the service, and
explaining the considerations upon
which such responsibility was deter-
mined (e.g., coincident or non-coinci-
dent peak demands, etc.).

(Federal Power Act, 16 U.S.C. 792-828c; De-
partment of Energy Organization Act, 42
U.S.C. 7101-7352; E.O. 12009, 42 FR 46267; Pub.
L. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et seq.))

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed at 28 FR 11404, Oct. 24, 1963; Order 537, 40
FR 48674, Oct. 17, 1975; Order 91, 456 FR 46363,
July 10, 1980; Order 714, 73 FR 57532, Oct. 3,
2008]

§35.13 Filing of changes in rate sched-
ules, tariffs or service agreements.

CONTENTS

(a) General rule.
(1) Filing for any rate schedule change not
otherwise excepted.
(2) Abbreviated filing requirements.
(3) Cost of service data required by letter.
(b) General information.
(c) Information relating to the effect of the
rate schedule change.
(d) Cost of service information.
(1) Filing of Period I data.
(2) Filing of Period II data.
(3) Definitions.
(4) Test period.
(5) Work papers.
(6) Additional information.
(7) Attestation.
(e) Testimony and exhibits.
(1) Filing requirements.
(2) Case in chief.
(3) Burden of proof.
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(f) Filing by parties concurring in coordina-
tion and interchange arrangements.

(g) Commission precedents and policy.

(h) Cost of service statements.

(1) AA—Balance sheets.

(2) AB—Income statements.

(3) AC—Retained earnings statements.

(4) AD—Cost of plant.

(5) AE—Accumulated depreciation and am-
ortization.

(6) AF—Specified deferred credits.

(7Y AG—Specified plant accounts (other
than plant in service) and deferred deb-
its.

(8) AH—Operation and maintenance ex-
penses.

(9) AI—Wages and salaries.

(10) AJ—Depreciation and amortization ex-
penses.

(11) AK—Taxes other than income taxes.

(12) AL—Working capital.

(13) AM—Construction work in progress.

(14) AN—Notes payable.

(156) AO—Rate for allowance for funds used
during construction.

(16) AP—Federal income tax deductions—
interest.

(17) AQ—Federal income tax deductions—
other than interest.

(18) AR—Federal tax adjustments.

(19) AS—Additional state income tax de-
ductions.

(20) AT—State tax adjustments.

(21) AU—Revenue credits.

(22) AV—Rate of return.

(23) AW—Cost of short-term debt.

(24) AX—Other recent and pending rate
changes.

(256) AY—Income and revenue tax rate data.

(26) BA—Wholesale customer rate groups.

(27) BB—Allocation demand and capability
data.

(28) BC—Reliability data.

(29) BD—Allocation energy and supporting
data.

(30) BE—Specific assignment data.

(31) BF—Exclusive-use commitments of
major power supply facilities.

(32) BG—Revenue data to reflect changed
rates.

(33) BH—Revenue data to reflect present
rates.

(34) BI—Fuel cost adjustment factors.

(35) BJ—Summary data tables.

(36) BK—Electric utility department cost
of service, total and as allocated.

(37) BL—Rate design information.

(38) Statement BM—Construction program
statement.

(a) General rule. Every public utility
shall file the information required by
this section, as applicable, at the time
it files with the Commission under
§35.1 all or part of a rate schedule, tar-
iff or service agreement to supersede or
otherwise change the provisions of a
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rate schedule, tariff or service agree-
ment filed with the Commission under
§35.1. Any petition filed under §385.207
of this chapter for waiver of any provi-
sion of this section shall specifically
identify the requirement that the ap-
plicant wishes the Commission to
waive.

(1) Filing for any rate schedule change
or tariff not otherwise excepted. Except
as provided in paragraph (a)(2) of this
section, any utility that files a rate
schedule, tariff, or service agreement
change shall submit with its filing the
information specified in paragraphs (b),
(c), (d), (e), and (h) of this section, in
accordance with paragraph (g) of this
section.

(2) Abbreviated filing requirements—(i)
For certain small rate increases. Any
utility that files a rate increase for
power or transmission services not cov-
ered by paragraph (a)(2)(ii) of this sec-
tion may elect to file under this para-
graph instead of paragraph (a)(1) of this
section, if the proposed increase for the
Test Period, as defined in paragraph
(a)(2)(1)(A) of this section, is equal to
or less than $200,000, regardless of cus-
tomer consent, or equal to or less than
$1 million if all wholesale customers
that belong to the affected rate class
consent.

(A) Definition: The Test Period, for
purposes of paragraph (a)(2)(i) of this
section, means the most recent cal-
endar year for which actual data are
available, the last day of which is no
more than fifteen months before the
date of tender for filing under §35.1 of
the notice of rate schedule.

(B) Any utility that elects to file
under this subparagraph must file the
following information, conforming its
submission to any rule of general appli-
cability and to any Commission order
specifically applicable to such utility:

(I) A complete cost of service anal-
ysis for the Test Period, consistent
with the requirements of paragraph
(h)(36), Statement BK, of this section.

(2) A complete derivation and expla-
nation of all allocation factors and spe-
cial assignments, consistent with the
information required in §35.12(b)(5).

(3) A complete calculation of reve-
nues for the Test Period and for the
first 12 months after the proposed ef-
fective date, consistent with the re-
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quirements of paragraph (c)(1) of this
section.

(4) If the proposed rates contain a
fuel cost or purchased economic power
adjustment clause, as defined in §35.14,
the company must provide the deriva-
tion of its base cost of fuel (Fb) and its
monthly fuel factors (Fm) for the Test
Period and the resulting fuel adjust-
ment clause revenues. If any pro forma
adjustments affect the fuel clause in
any way, the company must show the
impact on Fm, kWh sales in the base
period (Sm), Fb and kWh sales in the
current period (Sb), as well as on fuel
adjustment clause revenues.

() Rate design calculations and nar-
rative consistent with the information
required in paragraph (h)(37) of this
section and in §35.12(b)(5).

(6) The information required in para-
graphs (b), (¢)(2) and (c¢)(3) of this sec-
tion and in §35.12(b)(2).

(C) Data shall be reconciled with the
utility’s most recent FERC Form 1. If
the utility has not yet submitted Form
1 for the Test Period, the utility shall
submit the relevant Form 1 pages in
draft form.

(D) The utility may make pro forma
adjustments for post-Test Period
changes that occur before the proposed
effective date and that are known and
measurable at the time of filing. The
utility shall provide a narrative state-
ment explaining all pro forma adjust-
ments.

(E) If the utility models its filing in
whole or in part on retail rate deci-
sions or settlements, the utility must
provide detailed calculations and a
narrative statement showing how all
retail rate treatments are factored into
the cost of service.

(F) If the Commission sets the filing
for hearing, the Commission will allow
the company a specific time period in
which to file testimony, exhibits, and
supplemental workpapers to complete
its case-in-chief. While not required
under this subpart, a utility may elect
to submit Statements AA through BM
for the Test Period in accord with the
requirements of paragraphs (d), (g) and
(h) of this section.

(ii) Rate increases for service of short
duration or for interchange or coordina-
tion service. Any utility that files a rate
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increase for any service of short dura-
tion and of a type for which the need
and usage cannot be reasonably fore-
casted (such as emergency or short-
term power), or for service that is an
integral part of a coordination and
interchange arrangement, may submit
with its filing only the information re-
quired in paragraphs (b), (¢) and (h)(37)
of this section and in §35.12(b)(2) and
(b)(6), conforming its submission to
any rule of general applicability and to
any Commission order specifically ap-
plicable to such utility.

(iii) For rate schedule, tariff, or service
agreement changes other than rate in-
creases. Any utility that files a rate
change that does not provide for a rate
increase or that provides for a rate in-
crease that is based solely on a change
in delivery points, a change in delivery
voltage, or a similar change in service,
must submit with its filing only the in-
formation required in paragraphs (b)
and (c) of this section.

(iv) Computing rate increases. For pur-
poses of this subparagraph and para-
graph (d)(2)(ii) of this section, the
amount of any rate increase shall be
the difference between the total reve-
nues to be recovered under the rate
change and the total revenues recov-
ered or recoverable under the rate to be
superseded or supplemented and shall
be determined by:

(A) applying the components of the
rate to be superseded or supplemented
to the billing determinants for the
twelve months of Period I;

(B) Applying the components of the
rate change to the billing determinants
for the twelve months of Period I; and

(C) Subtracting the total revenues
under subclause (A) from the total rev-
enues under subclause (B).

(3) Cost of service data required by let-
ter. The Director of the Office of En-
ergy Market Regulation may, by let-
ter, require a utility that is not re-
quired under paragraph (a)(l) of this
section to submit cost of service data
to submit such specified cost of service
data as are needed for Commission
analysis of the rate schedule change.

(b) General information. Any utility
subject to paragraph (a) of this section
shall file the following general infor-
mation:
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(1) A list of documents submitted
with the rate change;

(2) The date on which the utility pro-
poses to make the rate change effec-
tive;

(3) The names and addresses of per-
sons to whom a copy of the rate change
has been posted;

(4) A brief description of the rate
change;

(5) A statement of the reasons for the
rate change;

(6) A showing that all requisite
agreement to the rate change, or to the
filing of the rate change, including any
agreement required by contract, has in
fact been obtained;

(7) A statement showing any ex-
penses or costs included in the cost of
service statements for Period I or Pe-
riod II, as defined in paragraph (d)(3) of
this section, that have been alleged or
judged in any administrative or judi-
cial proceeding to be illegal, duplica-
tive, or unnecessary costs that are de-
monstrably the product of discrimina-
tory employment practices; and

(c) Information relating to the effect of
the rate change. Any utility subject to
paragraph (a) of this section shall also
file the following information or mate-
rials:

(1) A table or statement comparing
sales and services and revenues from
sales and services under the rate sched-
ule, tariff, or service agreement to be
superseded and under the rate change,
by applying the components of each
such rate schedule or tariff to the bill-
ing determinants for each class of serv-
ice, for each customer, and for each de-
livery point or set of delivery points
that constitutes a billing unit:

(i) Except as provided in clause (ii),
for each of the twelve months imme-
diately before and each of the twelve
months immediately after the proposed
effective date of the rate change, and
the total for each of the two twelve
month periods; or

(ii) At the election of the utility:

(A) If the utility files Statements BG
and BH under paragraph (h) for Period
I, for each of the twelve months of Pe-
riod I instead of for the twelve months
immediately before the proposed effec-
tive date of the rate change; and

(B) If Period II is the test period, for
each of the twelve months of Period II
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instead of for the twelve months imme-
diately after the proposed effective
date of the rate change;

(2) A comparison of the rate change
and the utility’s other rates for similar
wholesale for resale and transmission
services; and

(3) If any specifically assignable fa-
cilities have been or will be installed or
modified in order to supply service
under the rate change, an appropriate
map or sketch and single line diagram
showing the additions or changes to be
made.

(d) Cost of service information—(1) Fil-
ing of Period I data. Any utility that is
required under paragraph (a)(1) of this
section to submit cost of service infor-
mation, or that is subject to the excep-
tions in paragraphs (a)(2)(i) and
(a)(2)(ii) of this section but elects to
file such information, shall submit
Statements AA through BM under
paragraph (h) of this section using:

(i) Unadjusted Period I data; or

(ii) Period I data adjusted to reflect
changes that affect revenues and costs
prior to the proposed effective date of
the rate change and that are known
and measurable with reasonable accu-
racy at the time the rate schedule
change is filed, if such utility:

(A) Is not required to and does not
file Period II data;

(B) Adjusts all Period I data to re-
flect such changes; and

(C) Fully supports the adjustments in
the appropriate cost of service state-
ments.

(2) Filing of Period II data. (i) Except
as provided in clause (ii) of this sub-
paragraph, any utility that is required
under paragraph (a)(1) of this section
to submit cost of service information
shall submit Statements AA through
BM described in paragraph (h) using es-
timated costs and revenues for Period
IT;

(ii) A utility may elect not to file Pe-
riod II data if:

(A) The utility files a rate increase
that is less than one million dollars for
Period I; or

(B) All wholesale customers that be-
long to the affected rate class have
consented to the rate increase.

(3) Definitions. For purposes of this
section:
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(i) Period I means the most recent
twelve consecutive months, or the
most recent calendar year, for which
actual data are available, the last day
of which is no more than fifteen
months before the date of tender for
filing under §35.1 of the notice of rate
change;

(ii) Period II means any period of
twelve consecutive months after the
end of Period I that begins:

(A) No earlier than nine months be-
fore the date on which the rate change
is proposed to become effective; and

(B) No later than three months after
the date on which the rate change is
proposed to become effective.

(4) Test period. If Period II data are
not submitted for Statements AA
through BM, Period I shall be the test
period. If Period II data are submitted
for Statements AA through BM, Period
II shall be the test period.

(5) Work papers. A utility that files
adjusted Period I data or that files Pe-
riod II data shall submit all work pa-
pers relating to such data. The utility
shall provide a comprehensive expla-
nation of the bases for the adjustments
or estimates and, if such adjustments
or estimates are based on a regularly
prepared corporate budget, shall in-
clude relevant excerpts from such
budget. Work papers and documents
containing additional explanatory ma-
terial shall be provided in electronic
format, shall be legible, shall be as-
signed page numbers, and shall be
marked, organized and indexed accord-
ing to:

(A) Subject matter;

(B) The cost of service statements to
which they apply; and

(C) Witness.

(6) Attestation. A utility shall include
in its filing an attestation by its chief
accounting officer or another of its of-
ficers that, to the best of that officer’s
knowledge, information, and belief, the
cost of service statements and sup-
porting data submitted under this
paragraph are true, accurate, and cur-
rent representations of the utility’s
books, budgets, or other corporate doc-
uments.

(e) Testimony and exhibits—(1) Filing
requirements. (i) A utility subject to
paragraph (a)(1) of this section shall
file Statements AA through BM under
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paragraph (h) as exhibits with its rate
change and may file any other exhibits
in support of its rate schedule change.

(ii) A utility subject to paragraph
(a)(1) of this section shall file prepared
testimony. Such testimony shall in-
clude an explanation of all exhibits, in-
cluding Statements AA through BM,
and shall include support for all adjust-
ments to book or budgeted data relied
on in preparing the exhibits.

(iii) To the extent that testimony
and exhibits other than Statements AA
through BM duplicate information re-
quired to be submitted in such state-
ments, the testimony and exhibits may
incorporate such information by ref-
erencing the specific statement con-
taining such material.

(2) Case in chief. In order to avoid
delay in processing rate filings, such
cost of service statements, testimony,
and other exhibits described in para-
graph (e)(1) of this section shall be the
utility’s case in chief in the event the
matter is set for hearing.

(3) Burden of proof. Any utility that
files a rate increase shall be prepared
to go forward at a hearing on reason-
able notice on the data submitted
under this section, to sustain the bur-
den of proof under the Federal Power
Act of establishing that the rate in-
crease is just and reasonable and not
unduly discriminatory or preferential
or otherwise unlawful within the mean-
ing of the Act.

(f) Filing by parties concurring in co-
ordination and interchange arrangements.
For coordination and interchange ar-
rangements in the nature of power
pooling transactions, all information
required to be submitted in support of
a rate change under paragraphs (a)(1),
(2), and (3) of this section shall be sub-
mitted by each party filing a certifi-
cate of concurrence under §35.1. If a
representative is designated and au-
thorized in accordance with §35.1 to file
supporting information on behalf of all
parties to a rate change, such filing
shall fulfill the requirement in this
paragraph for individual submittals by
each party.

(g) Commission precedents and policy.
If a utility submits cost of service data
under paragraph (d) of this section, it
shall conform all such submissions to
any rule of general applicability and to
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any Commission order specifically ap-
plicable to such utility.

(h) Cost of service statements. Any util-
ity subject to paragraph (a)(1) of this
section shall submit the following
Statements AA through BM in accord-
ance with the requirements of para-
graphs (d) and (g) of this section.

(1) Statement AA—Balance sheets.
Statement AA consists of balance
sheets as of the beginning and the end
of both Period I and Period II, and the
most recently available balance sheet,
including any applicable notes, and an
explanation of any significant account-
ing changes since the most recent fil-
ing by the utility under this section
that involves the same wholesale cus-
tomer rate class. Balance sheets shall
be constructed in accordance with the
annual report form for electric utilities
specified in part 141.

(2) Statement AB—Income statements.
Statement AB consists of income
statements for both Period I and Pe-
riod II, and the most recently available
income statement, including any appli-
cable notes, and an explanation of any
significant accounting changes since
the most recent filing by the utility
under this section that involves the
same wholesale customer rate class. In-
come statements shall be prepared in
accordance with the annual report
form for electric utilities specified in
part 141.

(3) Statement AC—Retained earnings
statements. Statement AC consists of
retained earnings statements for both
Period I and Period II, and the most re-
cently available retained earnings
statement, including any notes appli-
cable thereto. Retained earnings state-
ments shall be prepared in accordance
with the annual report form for elec-
tric utilities specified in part 141.

(4) Statement AD—Cost of plant. State-
ment AD is a statement of the original
cost of total electric plant in service
according to functional classification
for Period I and Period II. If the plant
functions and subfunctions for Period I
and Period II are different, the utility
shall explain and justify the dif-
ferences.

(i) For each separately identified
function and subfunction of production
plant or transmission plant, the utility
shall state the original cost as of the

292



Federal Energy Regulatory Commission

beginning of the first month and the
end of each month of both Period I and
Period II, with an average of the thir-
teen balances for each period. If any of
the Period I or Period II thirteen
monthly balances is not available or is
unrepresentative of the current plan of
the utility for plant in service, the
utility shall provide an explanation of
the relevant circumstances.

(ii) For each separately identified
function and subfunction of plant other
than production or transmission, the
utility shall state the original cost as
of the beginning and the end of both
Period I and Period II, with an average
of the beginning and end balances for
each period. If any of the Period I or
Period II balances is not available or is
unrepresentative of the current plan of
the utility for plant in service, the
utility shall provide an explanation of
the relevant circumstances.

(iii) The utility shall show the elec-
tric plant in service in accordance with
each of the following five major func-
tional classifications:

(A) Production;

(B) Transmission;

(C) Distribution;

(D) General and Intangible; and

(E) Common and Other.

(iv) To the extent feasible, the utility
shall show completed construction not
classified in accordance with clause
(iii) in accordance with tentative clas-
sification to major functional ac-
counts. If this is not feasible, the util-
ity shall describe such facilities as
other plant under clause (iii)(E).

(v) If a utility designs its rate change
so that subdivision of the major func-
tional classifications is necessary to
support the changed rate, the utility
shall supply the original cost informa-
tion for any of the five major func-
tional plant classifications in clause
(iii) that are divided into subfunctional
categories. If subfunctional original
cost information is provided, the util-
ity shall explain the importance of pro-
viding such information to support the
changed rate. The utility shall describe
each subfunctional category in sub-
stantive terms, such as steam electric
production or high voltage transmission.

(vi) The utility shall select any sub-
functional categories, as appropriate,
under the following criteria:
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(A) Production plant categories shall
be established as necessary to seg-
regate costs for production services
with special characteristics, such as
base, intermediate or peaking Iload.
The utility shall provide a description
of each such service and shall list a
brief descriptive title for each cor-
responding subfunctional category.

(B) Transmission plant categories
shall be chosen to reflect the extent to
which the facilities are proposed to be
allocated on a common basis among all
or specific segments of utility services.
For descriptive purposes, plant may
also be categorized according to ac-
counting or engineering terminology,
such as high voltage overhead lines. The
utility shall provide brief descriptive
transmission category titles and ex-
plain the basis for the titles. If a util-
ity allocates all transmission plant
among utility services on the basis of a
single set of allocation data, the utility
may show original cost in total with-
out subfunctionalization.

(C) Distribution plant categories
shall be selected according to engineer-
ing or use characteristics meaningful
for allocations or assignments to
wholesale services such as substations,
overhead lines, meters, or non-whole-
sale. The utility shall provide brief de-
scriptive distribution category titles
and shall explain the basis for the ti-
tles.

(D) If the utility divides any general,
intangible, common, and other plant
functional classifications into subfunc-
tional categories, the subfunctional
categories shall be chosen to group to-
gether facilities that share a common
basis for allocation between wholesale
and other electric services. The utility
shall provide a brief descriptive title
for each general and intangible sub-
functional category, and for each com-
mon and other subfunctional category,
with an explanation of the basis of
each category selection. A utility need
not divide the functional -classifica-
tions of plant into subfunctional cat-
egories if these functions of plant are
allocated in Statement BK on the basis
of utility labor expenses.

(E) A separate category shall be pro-
vided for each specific assignment of
plant reported in Statement BE. Such
assignments are applicable principally
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but not necessarily exclusively to dis-
tribution facilities. The utility shall
provide brief descriptive titles con-
sistent with Statement BE.

(F) A separate category shall be pro-
vided for each exclusive-use commit-
ment of major power supply facilities
as required to be reported at State-
ment BF. The utility shall provide
brief descriptive titles consistent with
Statement BF.

(5) Statement AE—Accumulated depre-
ciation and amortication. Statement AE
is a statement of the accumulated pro-
vision for depreciation and amortiza-
tion of electric plant for Period I and
Period II, provided according to major
functional classifications selected by
the utility in Statement AD under
paragraph (h)(4) and divided into the
subfunctional categories selected by
the utility in Statement AD, to the ex-
tent that subfunctionalized data are
available.

(i) For each function and subfunction
of electric production and transmission
plant in service identified in State-
ment AD, the utility shall set forth the
accumulated depreciation and amorti-
zation as of the beginning of the first
month and the end of each month of
both Period I and Period II. The utility
shall state an average for each period
computed as the average of the thir-
teen balances.

(ii) For each function and subfunc-
tion of electric plant in service other
than production or transmission, iden-
tified in Statement AD, the utility
shall state the accumulated deprecia-
tion and amortization as of the begin-
ning and the end of Period I and Period
II, with an average of the beginning
and end balances for each period.

(iii) If any of the Period I or Period II
balances is not available or is unrepre-
sentative of the current plan of the
utility for depreciation reserves, the
utility shall provide an explanation of
the relevant circumstances.

(iv) If accumulated depreciation and
amortization data are not available for
any subfunction selected in Statement
AD, the utility shall:

(A) Provide a comparison of the cur-
rent depreciation rate of the major
functional classification and the depre-
ciation rate estimated to be appro-
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priate to the subfunctional category;
and

(B) State and explain the estimation
techniques which the utility proposes
to utilize in the absence of subfunc-
tional data, such as the proration of
accumulated depreciation and amorti-
zation data among the subfunctional
categories according to the data for
electric plant in service in Statement
AD. If any of the proposed estimation
techniques require data that are not
provided elsewhere in the cost of serv-
ice statements in paragraph (h) of this
section, the utility shall supply the
necessary data in Statement AE.

(6) Statement AF—Specified deferred
credits. Statement AF consists of bal-
ances of specified accounts and items
which are to be considered in the deter-
mination of the net original cost rate
base. All required balances are to be
stated as of the beginning and end of
both Period I and Period II, with an av-
erage of the beginning and end bal-
ances for each period. If any of the Pe-
riod I and Period II balances is not
available or is unrepresentative of the
current operating plan of the utility,
the utility shall include an explanation
of the relevant circumstances. If sub-
accounts are maintained to reflect dif-
ferences in ratemaking treatment
among regulatory authorities that
have jurisdiction, balances shall be
provided in accordance with such sub-
accounts, with detailed explanations of
the bases upon which the subaccounts
were established and are maintained.
The balances of deferred credits re-
quired to be filed in this statement are
described in paragraph (h)(6) ()
through (v) of this section. All ref-
erences to numbered accounts refer to
the Commission’s Uniform System of
Accounts, 18 CFR part 101.

(i) The utility shall state total elec-
tric balances for accumulated deferred
investment tax credits Account 255,
and shall separate the credits into bal-
ances applicable to pre-1971 and post-
1970 qualifying property additions. If
the utility maintains records to show
Account 255 component balances ac-
cording to the major functional classi-
fications identified in Statement AD
under paragraph (h)(4), the utility shall
provide the component balances by
function. If the data are not available
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by function, the utility shall describe
the procedure by which the utility be-
lieves it can reasonably estimate the
portion of the total electric balances
for each major functional classifica-
tion. The utility may show by function
the component balances obtained by
applying the procedure. If such esti-
mation requires data that are not pro-
vided elsewhere in the cost of service
statements in this paragraph, the util-
ity shall supply in Statement AF the
necessary data, such as historical func-
tional patterns of plant additions eligi-
ble for the tax credits. The utility shall
state whether the Internal Revenue
Code General Rule, §46(f)(1), is applica-
ble with respect to restrictions on cred-
it treatment for ratemaking purposes.
If the General Rule is not applicable,
the utility shall state which election it
has made with respect to special rules
for ratable or immediate flow-through
for ratemaking purposes.

(ii) The utility shall state the total
electric component balances for accu-
mulated deferred income tax Account
281 pertaining to accelerated amortiza-
tion property. The utility shall show
separate components for defense, pollu-
tion control, and other facilities. The
utility shall show balances for each
component and totaled for the electric
utility department. If the utility main-
tains records to show Account 281 com-
ponent balances according to the major
functional classifications identified in
Statement AD under paragraph (h)(4),
the utility shall provide such compo-
nent balances. If data are not available
by function, the utility shall describe
the procedure by which the utility be-
lieves it can reasonably estimate the
portion of the total electric balances
for each major functional classifica-
tion. The utility may show by function
the component balances obtained by
applying the procedure. If such esti-
mation requires data that are not pro-
vided elsewhere in the cost of service
statements in this paragraph, the util-
ity shall supply in Statement AF the
necessary data.

(iii) The utility shall state the total
electric component balances for accu-
mulated deferred income tax Account
282 pertaining to electric utility prop-
erty other than accelerated amortiza-
tion property. The utility shall itemize

§35.13

the balances in Account 282, to the ex-
tent data are available, in detail suffi-
cient to identify the specific major
properties involved and shall list the
balances according to the accounting
entries, such as liberalized deprecia-
tion, for which interperiod tax alloca-
tion was used and included in this ac-
count. Component balances shall be
shown individually and in total for the
electric utility department. If the util-
ity maintains records to show account
282 component balances according to
the major functional classifications
identified in Statement AD under para-
graph (h)(4), the utility shall provide
such component balances by function.
If the data are not available by func-
tion, the utility shall describe the pro-
cedure by which the utility believes it
can reasonably estimate the portion of
the total electric balances for each
major functional classification. The
utility may show by function the com-
ponent balances obtained by applying
the procedure. If such estimation re-
quires data that are not provided else-
where in the cost of service statements
in this paragraph, the utility shall sup-
ply in Statement AF the necessary
data, such as historical functional pat-
terns of plant additions.

(iv) The utility shall state the total
electric component balances for accu-
mulated deferred income tax Account
283 pertaining to interperiod income
tax allocations not related to property.
The utility shall itemize in detail bal-
ances in Account 283, to the extent
data are available, and shall list the
balances according to the accounting
entries for which interperiod tax allo-
cation was used and included in this
account. Component balances shall be
shown individually and in total for the
electric utility department. If the util-
ity maintains records to show Account
283 component balances according to
the major functional classifications
identified in Statement AD under para-
graph (h)(4), the utility shall provide
such component balances by function.
If the data are not available by func-
tion, the utility shall describe the pro-
cedure by which the utility believes it
can reasonably estimate the portion of
the total electric balances for each
major functional classification. The
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utility may show by function the com-
ponent balances obtained by applying
the procedure. If such estimation re-
quires data that are not provided else-
where in the cost of service statements
in this paragraph, the filing shall sup-
ply in Statement AF the necessary
data.

(v) The utility shall show electric
utility balances for every other item
that the utility believes should be in-
cluded in Statement AF. The utility
shall explain the reasons for inclusion
of each item.

(7T) Statement AG—Specified plant ac-
counts (other than plant in service) and
deferred debits. Statement AG is a
statement of balances of specified ac-
counts and items that are to be consid-
ered in the determination of the net
original cost rate base. Except as pre-
scribed in clause (ii), the utility shall
state all required balances as of the be-
ginning and the end of Period I and Pe-
riod II, with an average of the begin-
ning and end balances for each period.
If any of the Period I or Period II bal-
ances is not available or is unrepre-
sentative of the current operating plan
of the utility, the utility shall provide
a full explanation of the relevant cir-
cumstances. If subaccounts are main-
tained to reflect differences in rate-
making treatment among regulatory
authorities having jurisdiction, the
utility shall provide balances in ac-
cordance with such subaccounts, with
detailed explanations of the bases upon
which the subaccounts were estab-
lished and are maintained. The bal-
ances required to be submitted under
Statement AG are described in clauses
(7)) through (vi).

(i) For each separately identified
major functional classification selected
by the utility in Statement AD, the
utility shall state the electric utility
land and land rights balances for elec-
tric plant held for future use in ac-
count 105. If itemized in detail, bal-
ances shall be totaled for each major
functional classification.

(ii) The utility shall state the elec-
tric utility component balances in Ac-
counts 107 and 120.1, individually and in
total, for each item of construction
work in progress for pollution control
facilities, fuel conversion facilities, or
any other facilities that qualify for in-
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clusion in rate base under §35.26. The
utility shall state such balances for
each major functional and subfunc-
tional classification under Statement
AD as of the beginning of the first
month and the end of each month of
Period I and Period II with an average
of the 13 balances for each period.

(iii) For each major functional classi-
fication under Statement AD and with
respect to property otherwise includ-
able in plant in service, the utility
shall state the balances for extraor-
dinary property losses Account 182. If
itemized in detail, balances shall be to-
taled for each major functional classi-
fication. The utility shall provide in-
formation about Commission author-
ization for any loss included in Ac-
count 182 and shall state when the loss
was claimed for tax purposes.

(iv) The utility shall state the total
electric component balances for accu-
mulated deferred income taxes Ac-
count 190. The component balances in
Account 190 shall be itemized in detail
and listed according to the accounting
entries for which interperiod tax allo-
cation was used. Component balances
shall be shown individually and in
total for the electric utility depart-
ment. If the utility maintains records
to show Account 190 component bal-
ances according to the major func-
tional classifications identified in
Statement AD under paragraph (h)(4),
the utility shall provide such compo-
nent balances by function. If the data
are not available by function, the filing
utility shall describe the procedure by
which the utility believes it can rea-
sonably estimate the portion of the
total electric balances for each major
functional classification. The utility
may show by function the component
balances obtained by applying the pro-
cedure. If such estimation requires
data that are not provided elsewhere in
the cost of service statements in this
paragraph, the utility shall supply in
Statement AG the necessary data.

(v) Balances shall be shown for every
other item that the utility believes
should be included in Statement AG.
The utility shall provide support for in-
clusion of each item, and a brief de-
scriptive title for each such item.

(8) Statement AH—Operation and main-
tenance expenses. Statement AH is a
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statement of electric utility operation
and maintenance expenses for Period I
and Period II provided according to the
accounts prescribed by the Commis-
sion’s Uniform System of Accounts, 18
CFR part 101.

(i) For Period I and Period II, the
utility shall itemize and subtotal all
operation and maintenance expenses
according to the major functional clas-
sifications of Statement AD in para-
graph (h)(4) and the subfunctional cat-
egories of those classifications. The
utility shall further divide the oper-
ation and maintenance expenses
itemized under the production classi-
fication and each of its subfunctional
categories to reflect expenses relating
to the energy component (list each
item by account number and compute
fuel costs on an as-burned basis), the
demand component, and any other pro-
duction expenses.

(ii) For Period I and Period II, the
utility shall report production oper-
ation and maintenance expenses ac-
cording to appropriate account num-
bers. The utility shall apply the fol-
lowing principles in developing Period
I and Period II production operation
and maintenance data for this state-
ment:

(A) Total production operation and
maintenance expenses shall be seg-
regated into energy, demand, and other
components. The utility shall specifi-
cally state and support its criteria for
classifications between energy and de-
mand, and for use of the production
other classification, such as specific as-
signments related to sales from par-
ticular generating units.

(B) Fuel expense for cost of service
purposes shall be the total as-burned
expense incurred. If the utility defers a
portion of such expense for accounting
purposes, the deferral amount shall be
separately stated and accompanied by
material that shows computational de-
tail in support of such amount. If
claimed nuclear fuel expense reflects a
change in the estimated net salvage
value of nuclear fuel, the utility shall
show the amounts involved and explain
the relevant circumstances.

(C) If the amount of production fuel
expense is significantly affected by ab-
normal Period I water availability for
hydroelectric generation, the utility
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shall explain how water availability
was taken into account in developing
projected Period II production fuel ex-
penses.

(iii) For Period I and Period II, the
utility shall report operation and
maintenance expenses attributable to
the transmission and distribution func-
tions according to appropriate account
numbers. If Period II transmission and
distribution plant data are not pro-
vided by subfunctional category in
Statement AD, the utility need only
provide for Period II total operation
and maintenance expenses for each
function.

(iv) For Period I and Period II, the
utility shall report in total for each pe-
riod, operation and maintenance ex-
penses incurred under each of the cat-
egories of customer accounting, cus-
tomer service and information, and
sales.

(v) For Period I and Period II, the
utility shall itemize administrative
and general expenses by groups that
are directly assignable, such as regu-
latory Commission expenses, or that
are related to selected plant or expense
items for which an allocation to whole-
sale services is independently deter-
minable, such as items related to labor
expense or to a category of production
plant in service. Administrative and
general expenses shall include a de-
tailed itemization of the general adver-
tising Account 930.1 and the miscella-
neous general expenses Account 930.2.
If Account 930 data are not projected
on a detailed basis for Period II, the
utility shall provide its best estimate
of the Account 930.1 expense items and
a descriptive list of expense items an-
ticipated as miscellaneous general ex-
penses in Account 930.2. Where applica-
ble, separate items shall be shown for
general plant maintenance, and for
common and other plant maintenance.

(vi) In addition to annual production
data for Period I and Period II, the
utility shall provide monthly expense
data by accounts for fuel in Accounts
501, 518, and 547 and purchased power in
Account 555. For each type of trans-
action, such as firm power or economy
interchange power, monthly purchased
power expense data shall be subtotaled
separately for interchange receipts and
deliveries. For monthly fuel Accounts
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501, 518, and 547, and for each type of
purchased power transaction, the
monthly data shall identify compo-
nents to be claimed under the fuel ad-
justment clause of the utility.

(9) Statement AI—Wages and salaries.
Statement AI consists of statements of
the electric utility wages and salaries,
for Period I and Period II, that are in-
cluded in operation and maintenance
expenses reported in Statement AH.

(i) For Period I and Period II, the
utility shall show the distribution of
wages and salaries by function accord-
ing to the form prescribed for oper-
ation and maintenance expenses by the
Commission’s Uniform System of Ac-
counts, 18 CFR part 101. The statement
shall also include by function addi-
tional wages and salaries attributable
to common and other plant classifica-
tions identified in Statement AD in
paragraph (h)4).

(ii) For Period I and Period II, the
utility shall show total production
wages and salaries, itemized and sub-
totaled into energy and demand related
components in accordance with classi-
fications of Statement AH operation
and maintenance production expenses
of which production wages and salaries
are a part.

(10) Statement AJ—Depreciation and
amortization expenses. Statement AJ
consists of statements of depreciation
and amortization expenses for Period I
and Period II.

(i) For Period I and Period II, the
utility shall show the depreciation and
amortization expenses and the depre-
ciable plant balances of the filing util-
ity, in accordance with major func-
tional classifications selected by the
utility in Statement AD under para-
graph (h)(4).

(ii) The utility shall divide the major
functional classifications of deprecia-
tion and amortization expenses shown
in clause (i) into the subfunctional cat-
egories selected by the utility for elec-
tric plant in service in Statement AD,
to the extent such data are available.

(iii) If depreciation and amortization
expense data are not available for any
subfunctional category selected in
Statement AD, the utility shall:

(A) Provide a comparison of the cur-
rent depreciation rate of the major
functional classification and the depre-
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ciation rate estimated to be appro-
priate to the subfunctional category;
and

(B) State and explain the estimation
techniques that the utility utilized in
developing each estimated subfunc-
tional depreciation rate. If utilization
of such estimation techniques requires
data that are not provided elsewhere in
the cost of service statements in this
paragraph, the utility shall supply
such data in Statement AJ.

(iv) For Period I and Period II, the
utility shall show the annual deprecia-
tion rate applicable to each function
and subfunction for which depreciation
expense is reported. The utility shall
indicate the bases upon which the de-
preciation rates were established. If
the depreciation rates used for Period I
or Period II data differ from those em-
ployed to support the utility’s prior ap-
proved jurisdictional electric rate, the
utility shall include in or append to
Statement AJ detailed studies in sup-
port of such changes. These detailed
studies shall include:

(A) Copies of any reports or analyses
prepared by any independent consult-
ant or utility personnel to support the
proposed depreciation rates; and

(B) A detailed capital recovery study
showing by primary account the depre-
ciation base, accumulated provision for
depreciation, cost of removal, net sal-
vage, estimated service life, attained
age of survivors, accrual rate, and an-
nual depreciation expense.

(11) Statement AK—Taxes other than
income taxes. Statement AK consists of
statements of taxes other than income
taxes for Period I and Period II.

(i) For Period I and Period II, the
utility shall itemize and total any
taxes other than income taxes accord-
ing to clauses (i) (A) through (D).

(A) Revenue taxes. The utility shall
show total revenue taxes levied by each
taxing authority and identify the rev-
enue taxes, under both the present and
changed rate, applicable to wholesale
services for which a rate change is
filed. The utility shall identify revenue
taxes associated with each revenue
credit item reported in Statement AU
under paragraph (h)(21).

(B) Real estate and property tares. The
utility shall itemize and total all real
estate and property taxes. If the utility
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maintains records to show tax compo-
nent balances according to the major
functional classifications identified in
Statement AD under paragraph (h)(4),
the utility shall supply the component
balances by function. If the data are
not available by function, the utility
shall describe the procedure by which
the utility believes it can reasonably
estimate the portion of the total elec-
tric balances for each major functional
classification. The utility may show by
function the component balances ob-
tained by applying the procedure. If
such estimation requires data that are
not provided elsewhere in the cost of
service statements in this paragraph,
the utility shall supply the necessary
data in Statement AK.

(C) Payroll taxes. The utility shall
itemize and total all payroll taxes. If
the utility maintains records to show
tax component balances according to
the major functional classifications
identified in Statement AD in para-
graph (h)(4), the utility shall provide
the component balances by function. If
the data are not available by function,
the utility shall describe the procedure
by which the utility believes it can rea-
sonably estimate the portion of the
total electric balances for each major
functional classification. The utility
may show by function the component
balances obtained by applying the pro-
cedure. If such estimation requires
data that are not provided elsewhere in
the cost of service statements in this
paragraph, the utility shall provide the
necessary data in Statement AK.

(D) Miscellaneous taxes. The utility
shall itemize and total all miscella-
neous taxes which are directly assign-
able or which are related to any se-
lected plant or expense item for which
an allocation to wholesale services is
independently determinable, such as
items related to transmission plant in
service or to net distribution plant.

(ii) If any of the taxes itemized under
clause (11)(i) are levied by a taxing au-
thority that is a customer, or is related
to a customer, whose services would be
affected by the changed rate schedule,
the utility shall show amounts of such
taxes according to the taxing author-
ity, identify the related customer, and
provide an explanation of the relevant
circumstances.
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(12) Statement AL—Working capital.
Statement AL consists of statements
for Period I and Period II designed to
establish the need for working capital
to maintain adequate levels of oper-
ating supplies, to meet required pre-
payments, and to meet ongoing cash
disbursements that must be made at a
time different than related revenue re-
ceipts for utility services rendered.

(1) Supplies and prepayments. The util-
ity shall supply statements to show
monthly balances of operating supplies
and prepayments itemized under
clauses (i) (A) through (C). The utility
shall state all required balances as of
the beginning of the first month and
the end of each month of both Period I
and Period II, with an average of the
thirteen balances for each period. If
any of the Period I or Period II bal-
ances is not available or is unrepre-
sentative of the current operating plan
of the utility for supplies or prepay-
ments, the utility shall include an ex-
planation of the relevant cir-
cumstances. Operating supply and pre-
payment balances shall be itemized
under the following categories:

(A) Fuel supplies. The utility shall
state the fuel supply balances for each
type of electric utility production
plant, except hydraulic. The utility
shall describe its overall fossil fuel sup-
ply objectives for Period I and Period
II, in terms of projected average days
of burn for major fossil fuel generating
stations, if feasible. The utility shall
explain substantial differences, if any,
between actual Period I inventories
and the target objectives, or between
Period II objectives and Period I objec-
tives. Nuclear fuel balances shall in-
clude fuel in stock, fuel in the reactor
and spent fuel in the process of cooling
in Accounts 120.2, 120.3, 120.4, less accu-
mulated provisions for amortization of
nuclear fuel assemblies in Account
120.5.

(B) Plant materials and operating sup-
plies. The utility shall state materials
and operating supply balances for each
of the major electric utility operating
functions of production, transmission,
and distribution, and for each signifi-
cant type of miscellaneous operating
supplies. Miscellaneous supplies shall
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be grouped to facilitate suitable alloca-
tions or assignments among utility
services.

(C) Prepayments. The utility shall in-
dicate prepayment balances for each
major prepayment item, with a brief
description of the item. Balances shall
be grouped and subtotaled to facilitate
suitable allocations or assignments
among utility services.

(ii) Cash working capital. The utility
shall indicate average monthly work-
ing cash requirements that reflect the
extent to which day-to-day operational
utility service revenues are received
later or earlier than cash disburse-
ments necessary to provide the serv-
ices, with an explanation of how such
requirements are derived.

(13) Statement AM—Construction work
in progress. Statement AM is a state-
ment of the amount of construction
work in progress described according to
functional classification for Period I
and Period II. For production plant and
transmission plant, the utility shall
state the balances as of the beginning
of the first month and the end of each
month of both Period I and Period II,
with an average of the 13 balances for
each period. For each function of plant
identified in Statement AD other than
production or transmission, the utility
shall state the balances as of the begin-
ning and the end of both Period I and
Period II, with an average of the begin-
ning and end balances for each period.
If any Period I or Period II balance is
not available, the utility shall include
monthly estimates and an explanation
of the relevant circumstances. Pollu-
tion control facilities, fuel conversion
facilities, or other construction
amounts reported in Statement AG
shall be excluded from amounts re-
ported in this Statement.

(14) Statement AN—Notes payable.
Statement AN is a statement of the
electric utility portion of average
notes payable for Period I and Period
II. The utility shall indicate balances
as of the beginning of the first month
and the end of each month of both Pe-
riod I and Period II, with an average of
the thirteen balances for each period. If
any of the Period I or Period II bal-
ances is not available or is unrepre-
sentative of the current financing plan
of the utility, the utility shall provide
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an explanation of the relevant cir-
cumstances. If a utility has operations
other than electric, the utility shall
also show allocations between electric
and other utility departments on an
appropriate basis, such as the average
amount of construction work in
progress and net plant.

(15) Statement AO—Rate for allowance
for funds wused during construction.
Statement AO is a statement of the
basis of the rate for computing the al-
lowance for funds used during con-
struction (AFUDC) for Period I and Pe-
riod II.

(i) The utility shall show the com-
putations of the maximum rates for
the construction allowances computed
in accordance with plant instructions
of the Commission’s Uniform System
of Accounts, 18 CFR part 101. The util-
ity shall show the rates computed an-
nually, and shall provide the rates for
each annual period that includes any
part of Period I or Period II. If the util-
ity proposes to use a net-of-tax rate,
the utility shall show the derivation
for both the gross-of-tax and net-of-tax
rates.

(ii) If the book allowance amounts of
AFUDC do not reflect the maximum
rates for allowances for funds com-
puted in accordance with clause (i), the
utility shall show the derivation for
the actual rates utilized in computing
AFUDC, including derivation of any
net-of-tax rate utilized by the utility.

(16) Statement AP—Federal income tax
deductions—interest. Statement AP is a
statement of electric utility interest
charges for Period I and Period II. For
each period, the utility shall state the
total electric utility interest in terms
of three or more component items de-
scribed in clauses (i) through (iv).

(i) The utility shall state the allow-
ance for borrowed funds used for elec-
tric utility construction Account 432 as
a separate component. The utility shall
show supporting detail, including com-
putation of the amounts on the basis of
AFUDC rates claimed in Statement
AO.

(ii) The utility shall state interest
for borrowed funds used for electric
utility construction Account 431 as a
separate component. If applicable, the
utility shall also show all elements of
Account 431 related to purposes other
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than electric utility construction, with
detailed supporting material, such as a
computation of allocations between
electric and other utility departments
with explanatory material to support
the bases of such allocations.

(iii) The utility shall state the inter-
est on long-term debt required for elec-
tric rate base investment as a separate
component. The interest amount shall
be consistent with that shown and uti-
lized in Statement BK under paragraph
(h)(36) of this section.

(iv) The utility shall show other in-
terest items appropriate in the deter-
mination of net taxable income allo-
cable to the wholesale services at issue.
The utility shall describe and support
each item and shall accompany each
item with a statement of the basis on
which the item is allocable to the
wholesale services. The utility shall
also list a short descriptive title for
each item.

A7) Statement AQ—Federal income taxr
deductions—other than interest. State-
ment AQ is a statement of other deduc-
tions from net operating income before
Federal income taxes, for Period I and
Period II, which deductions are appro-
priate in determining the net taxable
income allocable to the wholesale serv-
ices subject to the changed rate. The
utility shall show unallowable deduc-
tions as negative entries in this state-
ment. The utility shall itemize deduc-
tions in accordance with clause (i)
through (iii) and individually identify
each by a brief descriptive title.

(i) The utility shall report, as a sepa-
rate component of this statement, the
difference between tax and book depre-
ciation, in total, or in individual
amounts based on the Internal Revenue
Code provisions that permit the utility
to use various methods of computing
depreciation for tax purposes, such as
liberalized depreciation or the asset de-
preciation range. If the utility reports
the differences in total only, it shall
list the specific Internal Revenue Code
provisions that result in the difference.

(ii) The utility shall state taxes and
pensions capitalized as a separate com-
ponent.

(iii) The utility shall describe and
support other deduction items appro-
priate in the determination of net tax-
able income allocable to the wholesale
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services. Each item shall be accom-
panied by a brief explanation of the
basis on which the item is allocable to
the wholesale services.

(18) Statement AR—Federal tar adjust-
ments. Statement AR is a statement of
adjustments to Federal income taxes
for Period I and Period II. If sub-
accounts are maintained to reflect dif-
ferences in ratemaking treatment
among regulatory authorities having
jurisdiction, the utility shall provide
adjustment amounts in accordance
with such subaccounts. The utility
shall report detailed explanations of
the bases upon which the subaccounts
were established and are maintained.

(i) For each major function of plant
identified in Statement AD under para-
graph (h)(4), the utility shall state the
electric utility component adjustment
for the Federal portions of the provi-
sion for deferred income tax Account
410.1. If the data are not available by
function, the utility shall state the
amounts for the total electric utility
and shall describe the procedure by
which the utility believes it can rea-
sonably estimate the portion of the
total electric balances for each major
functional classification. The utility
may show by function the component
balances obtained by applying the pro-
cedure. If such estimation requires
data that are not provided elsewhere in
the cost of service statements in this
paragraph, the utility shall supply in
Statement AR the necessary data. The
utility shall provide the adjustment
amounts for total electric and, to the
extent available for each such major
functional component, accompanied by
summary totals segregated in accord-
ance with related balance sheet Ac-
counts 281, 282, 283, and 190 [see State-
ments AF and AG]. Account 190 items
require a negative sign for entries in
Statement AR. The utility shall iden-
tify the summarized items by account
number.

(ii) The utility shall provide for the
Federal portions of the provision for
deferred income tax-credit Account
411.1 the data required by clause (i) for
Account 410.1.

(iii) For each major functional classi-
fication of plant identified in State-
ment AD under paragraph (h)(4), the
utility shall provide the electric utility
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component for investment tax credits
generated for Period I and Period II,
credits utilized for each period, and the
allocations to current income for each
period. If the data are not available by
function, the utility shall state the
amounts for total electric utility and
shall describe the procedure by which
the utility believes it can reasonably
estimate the portion of the total elec-
tric balances for each major functional
classification. The utility may show by
function the component balance ob-
tained by applying the procedure. If
such estimation requires data that are
not provided elsewhere in the cost of
service statements in this paragraph,
the utility shall supply in Statement
AR the necessary data. If itemized in
detail, balances shall be subtotaled for
each major function, and totaled for
the electric utility department. De-
tailed data shall be consistent with
that provided in Statement AF under
paragraph (h)(6) of this section.

(iv) The utility shall list and des-
ignate as other adjustment items any
additional Federal income tax adjust-
ments and shall provide a brief descrip-
tive title for each item. The utility
shall explain the reasons for inclusion
of each item, and shall indicate the
basis on which each will be assigned or
allocated to the wholesale services sub-
ject to the changed rate and to the
other electric utility services.

(19) Statement AS—Additional state in-
come tax deductions. Statement AS is a
listing of state income tax deductions
for Period I and Period II, in addition
to those listed at Statements AP and
AQ for Federal tax purposes. The util-
ity shall explain the reasons for inclu-
sion of each item. The utility shall in-
dicate the basis on which each item is
to be assigned or allocated to the
wholesale services at issue and to the
other electric utility services. If appli-
cable, the utility shall show unallow-
able deductions as negative entries in
this statement. The utility shall pro-
vide the percentage of Federal income
tax payable which is deductible for
state income tax purposes, if applica-
ble. [See also Statement AY, dealing
with tax rate data.]

(20) Statement AT—State tax adjust-
ments. Statement AT is a statement of
adjustments to state income taxes for
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Period I and Period II. The utility shall
prepare and present the data in state-
ment AT as prescribed for Federal tax
adjustments in Statement AR. The
utility shall annotate Statement At
data as necessary to identify state tax
adjustments that are not properly de-
ductible for Federal tax purposes.

(21) Statement AU—Revenue credits.
Statement AU is, for Period I and Pe-
riod II, a statement of the operating
revenue balances in Accounts 450
through 456, and other revenue items,
such as short-term sales in Account
447, that are appropriately credited to
the cost of service for determinations
of costs allocable to the wholesale
services subject to the changed rate.
The utility shall include revenue cred-
its proposed for exclusive-use commit-
ment of major power supply facilities
according to instructions for prepara-
tion of Statement BF under paragraph
(h)(31) of this section. When applicable,
the utility shall state revenue taxes for
each revenue credit item. The utility
shall explain the reasons for inclusion
of each item, and shall indicate the
basis for assigning or allocating each
item to the wholesale services subject
to the changed rate and to the other
electric utility services.

(22) Statement AV—Rate of return.
Statement AV is a statement and ex-
planation of the percentage rate of re-
turn requested by the utility. The util-
ity shall provide the complete capital
structure, including ratios, component
costs and weighted component costs
claimed by the utility. The utility
shall submit additional data where any
component of the capital of the utility
is not primarily obtained through its
own financing, but is primarily ob-
tained from a company by which the
utility is controlled, as defined in the
Commission’s Uniform System of Ac-
counts, 18 CFR part 101. The utility
shall submit the additional data, if re-
quired with respect to the debt capital,
preferred stock capital and common
stock capital of such controlling com-
pany or any intermediate company
through which such funds have been se-
cured.

(i) General. The utility shall show,
based on the capitalization of the util-
ity, the cost of debt capital and pre-
ferred stock capital, the claimed rate
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of return on the common equity of the
utility and the resulting overall rate of
return requested.

(A) For Period I and, if applicable,
Period II, the utility shall show in tab-
ular form the following:

(I) Cost of each capital element, in-
cluding claimed rate of return on eq-
uity capital;

(2) Capitalization amounts and ra-
tios;

(3) Weighted cost of each capital ele-
ment; and

(4) Overall claimed rate of return.

(B) When a Period II filing is sub-
mitted the utility shall provide:

(I) A full explanation of, and sup-
porting work papers for, the pro forma
adjustments to the actual capitaliza-
tion data to arrive at the Period II cap-
italization; and

(2) The pro forma adjustment to Pe-
riod I data to arrive at the Period II
amount for unappropriated undistrib-
uted subsidiary earnings in Account
216.1.

(C) If not included elsewhere in the
filing, the utility shall submit the
amount for Account 216.1 for Period I
as part of this statement.

(ii) Debt capital. (A) The utility shall
show the weighted cost for all issues of
long-term debt capital as of the end of
Period I, as expected on the date the
changed rate is filed, and, if applicable,
as estimated for the end of Period II.
The weighted cost is calculated by: (1)
Multiplying the cost of money for each
issue under clause (B)(6) below by the
principal amount outstanding for each
issue, which yields the annualized cost
for each issue; and (2) adding the an-
nual cost of each issue to obtain the
total for all issues, which is divided by
the total principal amount outstanding
for all issues to obtain the weighted
cost for all issues.

(B) The utility shall show the fol-
lowing for each class and series of long-
term debt outstanding as of the end of
Period I, as expected on the date the
changed rate is filed, and, if applicable,
as estimated to be outstanding as of
the end of Period II.

(1) Title;

(2) Date of offering and date of matu-
rity;

(3) Interest rate;

(4) Principal amount of issue;
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(5) Net proceeds to the utility;

(6) Cost of money, which is the yield
to maturity at issuance based on the
interest rate and net proceeds to the
utility determined by reference to any
generally accepted table of bond yields;

(7) Principal amount outstanding;

(8) Name and relationship of issuer
and if the debt issue was issued by an
affiliate; and

(9) If the utility has acquired at a dis-
count or premium some part of the
outstanding debt which could be used
in meeting sinking fund requirements,
or for some other reason, the annual
amortization of the discount or pre-
mium for each issue of debt from the
date of the reacquisition over the re-
maining life of the debt being retired.
The utility shall show separately the
total discount and premium to be am-
ortized, and the amortized amount ap-
plicable to Period I and, if applicable,
Period II.

(C) The utility shall show the before-
tax interest coverage, for the twelve
months of Period I based on the inden-
ture requirements. The utility shall
provide a copy of the work papers used
to make the calculations, with expla-
nations appropriate to understand the
calculations.

(iii) Preferred stock and preference
stock capital. (A) This statement shall
show the weighted cost for all issues of
preferred and preference stock capital
as of the end of Period I, as expected on
the date the changed rate is filed, and,
if applicable, as estimated for the end
of Period II. The weighted cost is cal-
culated by: (I) Multiplying the cost of
money for each issue under clause
(B)(9) by the par amount outstanding
for each issue, which yields the
annualized cost for each issue; and (2)
adding the annual cost of each issue to
obtain the total for all issues, which is
divided by the total par amount out-
standing for all issues to obtain the
weighted cost for all issues.

(B) The statement shall show for
each class and issue of preferred and
preference stock outstanding as of the
end of Period I, as expected on the date
the changed rate is filed, and, if appli-
cable, as estimated to be outstanding
as of the end of Period II:

(1) Title;

(2) Date of offering;

303



§35.13

(3) If callable, call price;

(4) If convertible, terms of conver-
sion;

() Dividend rate;

(6) Par or stated amount of issue;

(7) Net proceeds to the filing utility;

(8) Ratio of net proceeds to gross pro-
ceeds received by the filing utility;

(9) Cost of money (dividend rate di-
vided by the ratio of net proceeds to
gross proceeds for each issue);

(10) Par or stated amount out-
standing; and

(11) If issue is owned by an affiliate,
name and relationship of owner.

(iv) Common stock capital. This state-
ment shall show the following informa-
tion for each sale of common stock
during the five-year period preceding
the date of the balance sheet for the
end of Period I and for each sale of
common stock between the end of Pe-
riod I and the date that the changed
rate is filed:

(A) Number of shares offered;

(B) Date of offering;

(C) Gross proceeds at offering price;

(D) Underwriters’ commissions;

(BE) Dividends per share;

(F') Net proceeds to company;

(G) Issuance expenses; and

(H) Whether issue was offered to
stockholders through subscription
rights or to the public and whether
common stock was issued for property
or for capital stock of others.

(v) Supplementary financial data. The
utility shall submit a statement indi-
cating the sources and uses of funds for
Period I and as estimated for Period II
and a copy of the utility’s most recent
annual report to the stockholders. The
utility shall also supply a prospectus
for its most recent issue of securities
and a copy of the latest prospectus
issued by any subsidiary of the filing
utility or by any holding company of
which the filing utility is a subsidiary.

(23) Statement AW—Cost of short-term
debt. In Statement AW, the utility
shall provide a statement of the cost of
capital rate for short-term debt of the
utility as of the end of Period I, as ex-
pected on the date the proposed rate is
filed, and, if applicable, as estimated
for the end of Period II, with details
supporting each stated cost. The short-
term debt rate shown in Statement AW
shall include only the short-term debt
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that appears on the income statement
as interest expense and shall not in-
clude nominal forms of financing, such
as trust agreements.

(24) Statement AX—Other recent and
pending rate changes. Statement AX is
a statement describing the extent to
which operating revenues are subject
to refund for Period I and, if applicable,
Period II, for each rate change filed
with any Federal, state, or other regu-
latory body that has jurisdiction. The
utility shall list and submit any orders
in which applications for a rate in-
crease have been acted on by any regu-
latory body during Period I, Period II,
or the interval between Period I and
Period II, and a copy of each trans-
mittal letter or equivalent written doc-
ument by which a utility summarized
and submitted any pending applica-
tions that have not been acted on.
Statement AX shall reflect informa-
tion available at the time of submittal
under this paragraph. Notwithstanding
any other provision of this section,
Statement AX is required to be filed
only if the proposed rate design tracks
retail rates.

(25) Statement AY—Income and revenue
tax rate data. (i) Statement AY is a
statement of tax rate data for Period I
and Period II arranged as follows:

(A) Nominal Federal income tax rate;

(B) Nominal state income tax rate;

(C) Proportion of Federal income
taxes payable which is deductible for
state income tax purposes. If an allow-
able deduction is stated in other terms,
the utility shall provide an estimate of
the effective deduction as a percentage
of Federal tax payable; and

(D) Revenue tax rate. If the revenue
tax rate is scaled, the utility shall
show approximate weighted average
rates for relevant revenue levels and
full supporting data.

(ii) If the utility serves in more than
one jurisdiction for revenue or state in-
come tax purposes, the utility shall
state the appropriate tax rates for each
wholesale customer group at issue and
for all other customers as a composite
group. [See, Statement BA under para-
graph (h)(26) for wholesale customer
grouping criteria.] If there are any
changes in tax rates that occur in Pe-
riod I or that may occur in Period II,
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the utility shall describe such changes
and the effective date of the changes.

(26) Statement BA—Wholesale customer
rate groups. (i) Statement BA is a list of
wholesale customers by group for the
purpose of:

(A) Allocating the allowable costs of
the utility to such customer groups on
the basis of electric utility services
rendered; and

(B) Comparing proposed revenues
from each customer group with the
cost of service as allocated to that
group.

(ii) The utility shall limit the num-
ber of wholesale customer groups listed
to the minimum required under the fol-
lowing criteria:

(A) At least one customer group shall
be specified for each separate wholesale
rate subject to the changed rate filing.

(B) In general, all customers pro-
posed to be served on the same rate
shall be included in a common group. If
the utility believes that there are sig-
nificant differences in services pro-
vided under the same rate, the utility
shall subdivide the common group
served by the same rate into separate
customer groups characterized by the
type of service provided each group and
shall demonstrate whether the com-
mon rate is cost-based by means of
cost-justification for each service
group. Certain customer groupings,
such as cooperatives or municipals,
may also be utilized to facilitate pur-
chaser evaluations of the changed rate.

(C) In all cases, the utility shall se-
lect customer groupings on a basis con-
sistent with rate design information
provided in Statement BL under para-
graph (h)(37) of this section.

(iii) The utility shall enumerate all
wholesale customer rate groups, to-
gether with a brief descriptive title for
each group. For example:

Group 1. Full Requirements Tariff
FR-1.

Group 2. Partial Requirements Tariff
PR-1.

(27) Statement BB—Allocation demand
and capability data. Statement BB is a
statement of electric utility demand
and capability data for Period I and Pe-
riod II to be considered as a basis for
allocating related costs to the whole-
sale services subject to the changed
rate.
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(i) For each month of Period I and
Period II, with an average for each pe-
riod, the utility shall show the max-
imum peak firm kilowatt demand on
the power supply system of the utility,
and the kilowatt demands of the whole-
sale services that coincide with the
system monthly maximum power sup-
ply demand, including for Period I the
date and hour for such coincidental
peak demands. The utility shall state
these kilowatt demands in terms of 60-
minute intervals or other intervals ad-
justed to the equivalent of 60 minutes.
The utility shall not include in the
data the demands associated with in-
terruptible power supply services, firm
or nonfirm transmission wheeling serv-
ices, or demands associated with other
services the revenues from which are
shown as revenue credits in Statement
AU under paragraph (h)(21). The utility
shall provide wholesale service demand
data as follows:

(A) The wholesale service data for
each individual customer delivery
point or set of delivery points that con-
stitutes an individual wholesale cus-
tomer billing unit shall include de-
mands at delivery. The individual cus-
tomer wholesale service data shall be
summarized and subtotaled in accord-
ance with Statement BA customer
groupings.

(B) The data supplied for each whole-
sale customer group under clause (A)
shall be adjusted for losses to reflect
demand at the power supply level. The
data shall be totaled to show total cus-
tomer group demand at power supply
level for each month of Period I and
Period II.

(ii) To the extent such data are avail-
able, the utility shall state Period I
and Period II monthly maximum de-
mand data for interruptible power sup-
ply services, firm wheeling services,
and nonfirm wheeling services. The
utility shall also provide, to the extent
data are available, firm wheeling de-
mand data for any of the 60-minute pe-
riods that coincide with the times of
power supply peak demands shown
under clause (i). The utility shall indi-
cate the basis of all demands, such as
metered demands or contract demands,
reported under this clause. For inter-
ruptible services, the utility shall pro-
vide a description of the conditions
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under which service may be inter-
rupted or curtailed. The utility shall
include available information on ac-
tual interruptions or curtailments dur-
ing a three-year period that includes
Period I. If any of the wholesale rates
at issue are for interruptible or
curtailable service, the utility shall
provide any demand data specifically
relevant to such service.

(iii) If a utility establishes plant cat-
egories in Statement AD under para-
graph (h)(4) of this section for the pur-
pose of supporting wholesale rates for
firm power supply services with special
characteristics, such as base load, in-
termediate, or peaking, the utility
shall provide in Statement BB the de-
mand data required by clause (i) in
total and in separate corresponding de-
mand values consistent with the serv-
ice characteristics. Corresponding val-
ues shall be stated for the system de-
mand of the utility, and for each appli-
cable wholesale service group.

(iv) If a utility establishes plant cat-
egories in Statement AD under para-
graph (h)(4) of this section for the pur-
pose of supporting wholesale rates for
nonfirm power supply services, such as
capacity sales, the utility shall include
in Statement BB for each month of Pe-
riod I and Period II the monthly capa-
bility data relied on by the utility in
developing costs allocable to such
rates, with an explanation of the un-
derlying cost allocation rationale.

(v) If a utility establishes production
plant categories in Statement AD
under paragraph (h)(4) of this section
for the purpose of supporting wholesale
rates based on specialized ratemaking
theories such as marginal cost pricing,
time-of-day pricing, or base, inter-
mediate, and peaking characteristics,
the utility shall include in Statement
BB all demand and capability data re-
lied on by the utility in developing sup-
port on a cost of service basis, with ap-
propriate explanatory material.

(vi) For each month of Period I and
Period II, the utility shall provide any
additional demand data that the util-
ity believes to be relevant to the allo-
cation of electric utility costs to the
wholesale services at issue. The utility
shall fully support all such data and
shall explain the rationale and the spe-
cific application proposed.
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(vii) Based upon information reported
in Statements BB and BC, the utility
shall list selected months that are nor-
mally the months of greatest signifi-
cance in determining the need of the
utility for power supply capability
throughout the year. All twelve
months may be selected, if appropriate.
In its selection, the utility shall take
into account any effects of local weath-
er seasons and, particularly, the extent
to which peak demands may tend to be
similar in magnitude in two or more
months of a weather season. The util-
ity shall explain the reasons for the se-
lections and describe the significance
for the selections of seasonal vari-
ations in the weather.

(28) Statement BC—Reliability data.
Statement BC is a statement relating
to reference standards of the filing
utility for electric power supply reli-
ability, and to information designed to
reflect monthly availability of gener-
ating capacity reserves.

(i) For Period II, Period I, and each of
the three calendar years preceding Pe-
riod I, the utility shall state and brief-
ly explain its objective reference stand-
ard of production power supply reli-
ability and the rationale underlying its
choice of a reliability standard, includ-
ing whether it participates with other
electric utilities in the selection of a
common standard on an area or pool
basis. The utility shall identify any
such participating utilities, and pro-
vide a general explanation of the basis
upon which the reliability standard
was jointly developed.

(ii) The utility shall describe how its
objective standard for production
power supply reliability affects its
electric generating facility construc-
tion planning and purchased power
planning.

(iii) For the peak day of each month
of Period II, Period I, and, to the ex-
tent data are available, for the peak
day of each month of the three cal-
endar years preceding Period I, the
utility shall include tabular schedules
designed to show the following:

(A) Net peak load in megawatts,
itemized to show:

(1) Gross peak firm load, including all
firm sales assured available by the re-
serve capacity of the utility;
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(2) All firm purchases assured avail-
able by the reserve capacity of the sup-
plier; and

(3) Net peak load, computed as gross
peak load under clause (I) minus all
firm purchases under clause (2).

(B) Net available dependable capac-
ity, that is, the load-carrying ability of
the electric production facilities deter-
mined for the purpose of scheduling ca-
pacity in day-to-day operations, pro-
vided in megawatts and itemized to
show:

(I) The owned dependable capacity of
the utility for each production plant
category selected in Statement AD
under paragraph (h)4);

(2) Scheduled maintenance of owned
dependable capacity of the utility;

(3) Purchased dependable capacity of
the utility;

(4) Scheduled maintenance of pur-
chased dependable capacity of the util-
ity; and

(5) Net available dependable capac-
ity, computed as the owned dependable
capacity under clause (I), minus sched-
uled maintenance of owned capacity
under clause (2), plus purchased de-
pendable capacity under clause (3),
minus scheduled maintenance of pur-
chased capacity under clause (4).

(C) Available reserves in megawatts,
which is the net available dependable
capacity under clause (iii)(B) minus
net peak load under clause (iii)(A).

(D) Available reserves as a percent of
peak load, which is the available re-
serves under clause (iii)(C) divided by
net peak load under clause (iii)(A).

(29) Statement BD—Allocation energy
and supporting data. Statement BD is a
statement of electric utility energy
data for Period I and Period II to be
considered as bases for allocating re-
lated costs to the wholesale services
subject to the changed rate.

(i) For each month of Period I and
Period II, and as totaled for the twelve
months of each period, the utility shall
show the megawatt-hours of firm
power supply energy required by the
system of the utility and the mega-
watt-hour energy requirements of the
wholesale customer groups whose serv-
ices will be subject to the changed rate.
The wholesale service data for each in-
dividual customer delivery point or set
of delivery points that constitutes an
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individual wholesale customer billing
unit shall include megawatt-hours at
delivery. The utility shall summarize
and subtotal these individual customer
data in accordance with Statement BA
customer groupings under paragraph
(h)(26). The utility shall show a loss ad-
justment for each wholesale customer
group to reflect energy at the power
supply level. The utility shall total the
data to show total customer group en-
ergy requirements at power supply
level for each month of Period I and
Period II.

(ii) Data provided under clause (i)
shall not include energy associated
with interruptible or curtailable serv-
ices, or energy associated with other
services, the revenues from which are
shown as revenue credits in Statement
AU under paragraph (h)(21) of this sec-
tion. The utility shall separately state
Period I and Period II monthly and
total energy data for any such services
provided by the utility. If any of the
proposed wholesale rates at issue are
for interruptible or curtailable service,
the utility shall provide descriptive
material and energy data specifically
relevant to such services.

(iii) If a utility selects subfunctional
categories in Statement AD under
paragraph (h)(4) of this section for the
purpose of supporting any changed
wholesale rate for firm power supply
services with special characteristics,
such as base load, intermediate, and
peaking services, the utility shall sepa-
rate the energy data required by clause
(i) into corresponding energy values
consistent with the service characteris-
tics and consistent with energy-related
expense categories utilized in State-
ment AH under paragraph (h)(8) of this
section. The utility shall state the cor-
responding values for the utility’s sys-
tem energy and for each applicable
wholesale service group.

(iv) If a utility establishes plant cat-
egories in Statement AD under para-
graph (h)(4) of this section for the pur-
pose of supporting any changed whole-
sale rate for nonfirm production serv-
ices, or the changed wholesale rate
based on specialized ratemaking theo-
ries [see paragraph (h)(27)(v) of this
section], the utility shall include in
Statement BD all energy data relied on
by the utility in developing the support
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on a cost of service basis and relevant
explanatory material. Energy data pro-
vided under this clause shall be con-
sistent with related expense categories
utilized in Statement AH under para-
graph (h)(8) of this section.

(v) For each month of Period I and
Period II, and as totaled for the twelve
months of each period, the utility shall
show the megawatt-hours generated,
itemized in accordance with Statement
AD production subfunctional cat-
egories, and the megawatt-hours pur-
chased or interchanged, itemized to
show each type of transaction, such as
firm energy or economy interchanged
energy. The utility shall quan-
titatively reconcile such data with the
system allocation energy reported in
this statement, and with energy data
underlying the fuel and purchased
power expense reported in Statement
AH.

(30) Statement BE—Specific assignment
data. (i) Statement BE is a statement
of specific components of the electric
costs of service of the utility for Period
I and Period II. Statement BE costs of
service are those apportioned among
wholesale services subject to the rate
change and other utility services, on a
basis other than:

(A) Demand, capability, or energy
data provided in Statements BB and
BD;

(B) A proportional relationship based
on a selected plant category or expense
item for which an allocation to whole-
sale services is to be independently de-
termined; or

(C) Exclusive-use commitment in
Statement BF under paragraph (h)(31)
of this section.

(ii) The utility shall include specific
assignments considered appropriate by
the wutility. Typical cost of service
components that could be specifically
assigned are distribution plant [see ex-
amples listed in Statement AD under
paragraph (h)(4) of this section], cer-
tain total electric wages and salaries
provided in Statement AI under para-
graph (h)(9) of this section, such as
wages and salaries for customer ac-
counting and for customer service and
information, and certain administra-
tive and general expense items. [See ex-
amples listed in Statement AH under
paragraph (h)(8) of this section.]
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(iii) The utility shall limit specific
assignments to the minimum required
to adequately provide for costs not oth-
erwise appropriately allocable.

(iv) For each specific assignment, the
utility shall include at least the fol-
lowing information:

(A) Brief descriptive component title,
such as distribution substations or rate
case expenses;

(B) Total electric amount in dollars;

(C) Wholesale customer group dollar
amounts stated individually for each
wholesale customer rate group identi-
fied in Statement BA under paragraph
(h)(26), and stated in total for all such
groups; and

(D) Explanation of the basis on which
assignments were made, accompanied
by supporting detailed computations.

(31) Statement BF—Exclusive-use com-
mitments of major power supply facilities.
Statement BF is a statement describ-
ing and justifying the commitment to
exclusive-use for particular services of
all or a stated portion of electric util-
ity generation units or plants, or major
transmission facilities.

(i) For Period I and Period II, the
utility shall list each transaction in
which all or a stated portion of the
output of a specified filing utility-
owned generating unit or group of
units was committed exclusively to a
particular customer or group of cus-
tomers, or to a power pool or similar
power supply entity. For each such
transaction, the utility shall provide
the following information:

(A) Brief descriptive title for each
commitment;

(B) Name of plant and unit designa-
tion;

(C) Name of the purchaser or power
pool or other similar power supply en-
tity;

(D) Duration of the transaction;

(E) Basis of rates or charges, stated
in terms of whether a transaction re-
flects marginal, incremental, or fully
distributed costs, the specific overall
and common equity rates of return in-
cluded in costs, provided on both a
claimed and earned basis to the extent
such information is available, the ap-
proximate date of the cost analysis on
which the rates and charges were
based, and any other considerations
significant to the transaction;
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(F) Revenue received for each month
of Period I and Period II or, if applica-
ble, monthly quantities of power and
energy received or available from
power pools as consideration for com-
mitment to a pool; and

(G) Proposed treatment in the cost of
service determinations for the whole-
sale services at issue. For example, a
credit of revenue to the total electric
cost of service, in Statement AU under
paragraph (h)(21), could be proposed to
account for unit capacity sales based
upon incremental capital costs. The
utility shall include explanatory mate-
rial and support for the proposed proce-
dures.

(ii) For Period I and Period II, the
utility shall list each transaction in
which all, or a portion, of a major
transmission facility owned by the fil-
ing utility was committed exclusively
to a particular customer or group of
customers. For each such transaction,
the utility shall provide information
similar to that required by clause (i).

(32) Statement BG—Revenue data to re-
flect changed rates. Statement BG is a
statement of revenues for Period I and
Period II, including those under the
changed rate for the wholesale services
at issue.

(i) For each month of Period I and
Period II, and in total for each of the
two periods, the utility shall show all
billing determinants and metered
quantities for each delivery point or
set of delivery points that constitutes
an individual wholesale customer bill-
ing unit, and the result of applying
each specific rate component to the
billing determinants for each billing
unit stated with the total of the com-
puted monthly bill for the customer. If
the rates include a fuel clause, the util-
ity shall compute and total the reve-
nues under the fuel clause to reflect
fuel costs incurred during each month
of Period I and Period II. That is, the
fuel clause revenues for the first month
of Period I shall reflect fuel costs in-
curred for that month, and so on for
each month of Period I and Period II.
In computing fuel clause revenues, the
utility shall determine fuel cost ac-
cording to §35.14 of this chapter.

(ii) If the form of the proposed fuel
clause would produce revenues dif-
ferent from those computed in accord-
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ance with clause (i), the utility shall
separately compute and state such fuel
clause revenues for each customer for
each month of Period I and Period II.

(iii) The utility shall summarize sep-
arately revenue data computed in ac-
cordance with clauses (i) and (ii) above
for each month and in total for Period
I and Period II, in accordance with
wholesale rate groups specified in
Statement BA under paragraph (h)(26)
of this section. The utility shall show
total electric department revenues for
each period to include revenues under
the changed rate for all such wholesale
customer rate groups.

(iv) For Period I and as estimated for
Period II, the utility shall summarize
all billing determinants and revenues
received from interruptible or
curtailable services. Billing deter-
minants and revenue data shall be con-
sistent with interruptible demand and
energy data in Statements BB and BD.
The utility shall include an expla-
nation of the extent to which inter-
ruptible or curtailable service revenues
are or are not included in revenue cred-
its in Statement AU under paragraph
(h)(21) of this section.

(33) Statement BH—Revenue data to re-
flect present rates. Statement BH is a
statement of revenues for Period I and
Period 1II, including those under
present rates for wholesale services at
issue, and for total electric service to
reflect such revenues for wholesale
services. The utility shall prepare this
statement to include data consistent
with criteria specified for presentation
of revenue under the changed rate in
Statement BG under paragraph (h)(32)
of this section.

(34) Statement BI—Fuel cost adjustment
factors. Statement BI is a statement of
monthly fuel cost adjustment factors
under the changed rate and under the
present rates, for Period I and Period
II.

(i) If the changed rate schedule em-
bodies a fuel cost adjustment clause,
the utility shall show detailed deriva-
tions of fuel cost adjustment factors
computed to reflect fuel cost incurred
during each month of Period I and Pe-
riod II. Fuel cost adjustment factors
are those required for revenue deter-
minations in accordance with para-
graph (h)(32)(i) of Statement BG.
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(ii) If additional proposed fuel clause
revenue data are reported in accord-
ance with paragraph (h)(32)(ii) of State-
ment BG, the utility shall show de-
tailed derivation of applicable monthly
fuel adjustment factors.

(iii) If the present rate includes a fuel
cost adjustment change, the utility
shall show detailed derivations of fuel
cost adjustment factors for each month
of Period I and Period II. The utility
shall include in Statement BI deriva-
tions for all monthly factors required
in the computation of present fuel
clause revenues reported in Statement
BH. The utility shall provide an expla-
nation of the differences between the
present and proposed fuel clauses.

(iv) All fuel cost adjustment factors
shall be cost-based. The utility shall
make a computational showing that
shall develop adjustment factors in a
manner consistent with the require-
ments of §35.14 of this chapter. The
utility shall provide supporting detail
on cost by type of fuel, and shall show
separately the allowable fuel clause
cost component of purchased or inter-
changed energy. All fuel cost data shall
be consistent with that included in op-
eration and maintenance expenses in
Statement AH under paragraph (h)(8)
of this section.

(35) Statement BJ—Summary data ta-
bles. Statement BJ is a tabular sum-
mary of portions of Period I and Period
II data from specific cost of service
statements in this paragraph. The util-
ity shall summarize under descriptive
titles the Period I and Period II data
from the cost of service provisions list-
ed in this subparagraph. The utility
shall supply the data in the manner de-
scribed for each cost of service state-
ment and in this subparagraph.

(i) If a utility provides in Statement
BK information that is substantially
equivalent to the information required
in this statement, the utility may ful-
fill the requirements of this statement
by specifically referring to the location
in Statement BK of the information re-
quired in this subparagraph.

(ii) The utility shall provide the in-
formation in the following statements
as average total electric department
monthly balances for each function and
subfunction of plant:

(A) Statement AD—(h)(4)(i) and (ii);
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(B) Statement AE—(h)(5)(i) and (ii);

(C) Statement AF—(h)(6)(i) through
),

(D) Statement AG—(h)(7)(i) through
(vi);

(E) Statement AL—(h)(12)(i) and (ii);

(F) Statement AM—(h)(13); and

(G) Statement AN—(h)(14).

(iii) The utility shall provide the in-
formation in the following statements
as total electric department annual
revenue and expense amounts:

(A) Statement AH—(h)(8)(1), (iv) and
(V)3

(B) Statement AT—(h)(9)(i) and (ii);

(C) Statement AJ—(h)(10)(i);

(D) Statement AK—(h)(11)(i);

(E) Statement AP—(h)(16)(i) through
@iv);

(F) Statement AQ—(h)(17)(i) through
(iii);

(&) Statement AR—(h)(18)(i) through
(iv);

(H) Statement AS—(h)(19);

(I) Statement AT—(h)(20); and

(J) Statement AU—(h)(21).

(iv) The utility shall provide all cost
of capital amounts in the following
statements.

(A) Statement AV—(h)(22)(i)(A); and

(B) Statement AW—(h)(23);

(v) The utility shall provide all tax
rate data in Statement AY, paragraph
(h)(25)(Q) of this section.

(vi) The utility shall provide the in-
formation in the following statements
as appropriate, for total electric de-
partment values and individual cus-
tomer group values:

(A) Statement BB—(h)(27)(i) through
(vi);

(B) Statement BD—(h)(29)(i) through
@iv);

(C) Statement BE—(h)(30)(iv) (A), (B),
and (C);

(D) Statement BG—(h)(32)(iii); and

(B) Statement BH—(h)(33).

(36) Statement BK—Electric utility de-
partment cost of service, total and as allo-
cated. Statement BK is a statement of
the claimed fully allocated cost of
service of the utility developed and
shown for Period I and Period II. The
utility shall include analytical support
for each rate proposed to be differen-
tiated on a time-of-use basis. The util-
ity shall also provide any marginal or
incremental cost information that is
required to support the changed rate
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developed on a marginal or incre-
mental cost basis. The utility shall
show allocations of fully distributed
costs to the wholesale services subject
to the changed rate accompanied by a
comparison of allocated costs with rev-
enues under the changed rate. Nothing
in this subparagraph shall preclude use
by any utility of any cost of service
technique it believes reasonable and
that is consistent with the require-
ments of paragraph (g) of this section.

(i) The utility shall base the fully
distributed cost of service and the allo-
cations thereof upon data provided in
the accompanying detailed statements
required under this section and addi-
tional data which the utility may sub-
mit and support in connection with
this statement. The cost of service
data of the utility shall conform to the
following requirements:

(A) The total electric rate base and
cost of service shall be itemized and
summarized by major functions and in
a format designed to facilitate review
and analysis.

(B) Based on the total electric rate
base and cost of service, and on allo-
cated or assigned component elements,
the cost of service for each Statement
BA wholesale customer rate group
under paragraph (h)(26) shall be
itemized and summarized by major
functions in a format consistent with
that shown for total electric.

(C) The costs of service data for total
electric and for each of the wholesale
customer groups shall include data
that show the return and the income
taxes by components and in total,
based upon the rate of return claimed
by the utility in Statement AV under
paragraph (h)(22). Individual compo-
nents of income taxes shall include in-
come taxes payable, provision for de-
ferred income tax—debits and deferred
income tax—credits, investment tax
credits, or other adjustments.

(D) The fully distributed cost of serv-
ice study of the utility shall disclose
the principal determinants for alloca-
tion of total electric costs among the
wholesale customer groups, including
but not limited to the following:

(I) Computations showing the energy
responsibilities of the wholesale serv-
ices, with supporting detail;
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(2) Computations showing the de-
mand responsibilities of the wholesale
services, with supporting detail; and

(3) Computations showing the spe-
cific assignment responsibilities of the
wholesale services, with supporting de-
tail.

(ii) For the total electric service and
for each wholesale customer rate
group, the utility shall compare the
fully distributed cost of service with
the revenues under the changed rate.
Based on the comparison, the utility
shall show the revenue excess or defi-
ciency and the earned rate of return
computed for the total electric service
and for each wholesale customer rate
group.

(iii) For any filing that contains Pe-
riod II data, the utility shall supply
any work papers and additional explan-
atory material necessary to support
Statement BK, indexed, referenced and
paginated as provided in paragraph
(d)(b) of this section.

(iv) The utility shall provide a tab-
ular comparison of Period II total elec-
tric fully distributed cost items with
those of Period I. The comparisons
shall show item amounts for each of
the two periods, and also shall show
Period II item amounts as percentages
of equivalent items for Period I. Com-
parisons shall include at least the fol-
lowing items, accompanied by explana-
tory notes with respect to significant
variations among the comparative per-
centages:

(A) Rate base;

(B) Production expenses;

(C) Transmission expenses;

(D) Customer accounting, customer
service and information, and sales ex-
penses;

(BE) Depreciation expenses;

(F) Taxes except income and revenue;

(G) Income taxes;

(H) Revenue taxes; and

(I) Return claimed.

(37) Statement BL—Rate design infor-
mation. In support of the design of the
changed rate, the utility shall submit
the following material:

(i) A narrative statement describing
and justifying the objectives of the de-
sign of the changed rate. If the purpose
of the rate design is to reflect costs,
the utility shall state how that objec-
tive is achieved, and shall accompany
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it with a summary cost analysis that
would justify the rate design, including
any discounts or surcharges based on
delivery voltage level or other specific
considerations. Such summary cost
analysis shall be consistent with, de-
rived from, and cross-referenced to the
data in cost of service Statement BK.
If the rate design is not intended to re-
flect costs, whether fully distributed,
marginal, incremental, or other, the
utility shall provide a statement to
justify the departure from cost-based
rates.

(ii) If the billing determinants, such
as quantities of demand, energy, or de-
livery points, are on different bases
than the cost allocation determinants
supporting such charges, the utility
shall submit an explanation setting
forth the economic or other consider-
ations that warrant such departure.
The information shall include at least
the following:

(A) If the individual rate for the de-
mand, energy and customer charges do
not correspond to the comparable cost
classifications supporting such
charges, a detailed explanation stating
the reasons for the differences.

(B) If the changed rate contains more
than one demand or energy block, a de-
tailed explanation indicating the ra-
tionale for the blocking and the consid-
erations upon which such blocking is
based, including adequate cost support
for the specified blocking.

(38) Statement BM—Construction pro-
gram statement. Statement BM is a
summary of data and supporting as-
sumptions relating to the economics of
any construction program to replace or
expand the utility’s power supply that
shall be filed if the utility is filing for
construction work in progress in rate
base under §35.26(c)(3) of this chapter.
The filing utility shall describe gen-
erally its program for providing reli-
able and economic power for the period
beginning with the date of the filing
and ending with the tenth year after
the test period. The statement shall in-
clude an assessment of the relative
costs of adopting alternative strategies
including an analysis of alternative
production plant, e.g., cogeneration,
small power production, heightened
load management and conservation ef-
forts, additions to transmission plant
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or increased purchases of power, and an
explanation of why the program adopt-
ed is prudent and consistent with a
least-cost energy supply program.

(Federal Power Act, 16 U.S.C. 791-828c; Dept.
of Energy Organization Act, 42 U.S.C. 7101-
7352; E.O. 12009, 42 FR 46267, 3 CFR 142 (1978);
Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et
seq.))

[Order 91, 45 FR 46363, July 10, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §35.13, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

Subpart C—Other Filing
Requirements

§35.14 Fuel cost and purchased eco-
nomic power adjustment clauses.

(a) Fuel adjustment clauses (fuel
clause) which are not in conformity
with the principles set out below are
not in the public interest. These regu-
lations contemplate that the filing of
proposed rate schedules, tariffs or serv-
ice agreements which embody fuel
clauses failing to conform to the fol-
lowing principles may result in suspen-
sion of those parts of such rate sched-
ules, tariffs, or service agreements:

(1) The fuel clause shall be of the
form that provides for periodic adjust-
ments per KkWh of sales equal to the
difference between the fuel and pur-
chased economic power costs per kWh
of sales in the base period and in the
current period:

Adjustment Factor = Fm/Sm-Fb/Sb

Where: F is the expense of fossil and nuclear
fuel and purchased economic power in
the base (b) and current (m) periods; and
S is the kWh sales in the base and cur-
rent periods, all as defined below.

(2) Fuel and purchased economic
power costs (F) shall be the cost of:

(i) Fossil and nuclear fuel consumed
in the utility’s own plants, and the
utility’s share of fossil and nuclear fuel
consumed in jointly owned or leased
plants.

(ii) The actual identifiable fossil and
nuclear fuel costs associated with en-
ergy purchased for reasons other than
identified in paragraph (a)(2)(iii) of this
section.
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(iii) The total cost of the purchase of
economic power, as defined in para-
graph (a)(11) of this section, if the re-
serve capacity of the buyer is adequate
independent of all other purchases
where non-fuel charges are included in
either F, or F,;

(iv) Energy charges for any purchase
if the total amount of energy charges
incurred for the purchase is less than
the buyer’s total avoided variable cost;

(v) And less the cost of fossil and nu-
clear fuel recovered through all inter-
system sales.

(3) Sales (S) must be all KkWh’s sold,
excluding inter-system sales. Where for
any reason, billed system sales cannot
be coordinated with fuel costs for the
billing period, sales may be equated to
the sum of: (i) Generation, (ii) pur-
chases, (iii) exchange received, less (iv)
energy associated with pumped storage
operations, less (v) inter-system sales
referred to in paragraph (a)2)(iv) of
this section, less (vi) total system
losses.

(4) The adjustment factor developed
according to this procedure shall be
modified to properly allow for losses
(estimated if necessary) associated
only with wholesale sales for resale.

(6) The adjustment factor developed
according to this procedure may be fur-
ther modified to allow the recovery of
gross receipts and other similar rev-
enue based tax charges occasioned by
the fuel adjustment revenues.

(6) The cost of fossil fuel shall in-
clude no items other than those listed
in Account 151 of the Commission’s
Uniform System of Accounts for Public
Utilities and Licensees. The cost of nu-
clear fuel shall be that as shown in Ac-
count 518, except that if Account 518
also contains any expense for fossil fuel
which has already been included in the
cost of fossil fuel, it shall be deducted
from this account. (Paragraph C of Ac-
count 518 includes the cost of other
fuels used for ancillary steam facili-
ties.)

(7) Where the cost of fuel includes
fuel from company-owned or con-
trolled! sources, that fact shall be
noted and described as part of any fil-

1As defined in the Commission’s Uniform
System of Accounts 18 CFR part 101, Defini-
tions 5B.
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ing. Where the utility purchases fuel
from a company-owned or controlled
source, the price of which is subject to
the jurisdiction of a regulatory body,
and where the price of such fuel has
been approved by that regulatory body,
such costs shall be presumed, subject
to rebuttal, to be reasonable and in-
cludable in the adjustment clause. If
the current price, however, is in litiga-
tion and is being collected subject to
refund, the utility shall so advise the
Commission and shall keep a separate
account of such amounts paid which
are subject to refund, and shall advise
the Commission of the final disposition
of such matter by the regulatory body
having jurisdiction. With respect to the
price of fuel purchases from company-
owned or controlled sources pursuant
to contracts which are not subject to
regulatory authority, the utility com-
pany shall file such contracts and
amendments thereto with the Commis-
sion for its acceptance at the time it
files its fuel clause or modification
thereof. Any subsequent amendment to
such contracts shall likewise be filed
with the Commission as a rate schedule
change and may be subject to suspen-
sion under section 205 of the Federal
Power Act. Fuel charges by affiliated
companies which do not appear to be
reasonable may result in the suspen-
sion of the fuel adjustment clause or
cause an investigation thereof to be
made by the Commission on its own
motion under section 206 of the Federal
Power Act.

(8) All rate filings which contain a
proposed new fuel clause or a change in
an existing fuel clause shall conform
such clauses with the regulations.
Within one year of the effectiveness of
this rulemaking, all public utilities
with rate schedules that contain a fuel
clause should conform such -clauses
with the regulations. Recognizing that
individual public utilities may have
special operating characteristics that
may warrant granting temporary
delays in the implementation of the
regulations, the Commission may,
upon showing of good cause, waive the
requirements of this section of the reg-
ulations for an additional one-year pe-
riod so as to permit the public utilities
sufficient time to adjust to the require-
ments.
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(9) All rate filings containing a pro-
posed new fuel clause or change in an
existing fuel clause shall include:

(i) A description of the fuel clause
with detailed cost support for the base
cost of fuel and purchased economic
power or energy.

(ii) Full cost of service data unless
the utility has had the rate approved
by the Commission within a year, pro-
vided that such cost of service may not
be required when an existing fuel cost
adjustment clause is being modified to
conform to the Commission’s regula-
tions.

(10) Whenever particular cir-
cumstances prevent the use of the
standards provided for herein, or the
use thereof would result in an undue
burden, the Commission may, upon ap-
plication under §385.207 of this chapter
and for good cause shown, permit devi-
ation from these regulations.

(11) For the purpose of paragraph
(a)(2)(iii) of this section, the following
definitions apply:

(i) Economic power is power or energy
purchased over a period of twelve
months or less where the total cost of
the purchase is less than the buyer’s
total avoided variable cost.

(i1) Total cost of the purchase is all
charges incurred in buying economic
power and having such power delivered
to the buyer’s system. The total cost
includes, but is not limited to, capacity
or reservation charges, energy charges,
adders, and any transmission or wheel-
ing charges associated with the pur-
chase.

(iii) Total avoided variable cost is all
identified and documented variable
costs that would have been incurred by
the buyer had a particular purchase
not been made. Such costs include, but
are not limited to, those associated
with fuel, start-up, shut-down or any
purchases that would have been made
in lieu of the purchase made.

(12) For the purpose of paragraph
(a)(2)(iii) of this section, the following
procedures and instructions apply:

(i) A utility proposing to include pur-
chase charges other than those for fuel
or energy in fuel and purchased eco-
nomic power costs (F) under paragraph
(a)(2)(iii) of this section shall amend its
fuel cost adjustment clause so that it
is consistent with paragraphs (a)(1) and
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(a)(2)(iii) of this section. Such amend-
ment shall state the system reserve ca-
pacity criteria by which the system op-
erator decides whether a reliability
purchase is required. Where the utility
filing the statement is required by a
State or local regulatory body (includ-
ing a plant site licensing board) to file
a capacity criteria statement with that
body, the system reserve capacity cri-
teria in the statement filed with the
Commission shall be identical to those
contained in the statement filed with
the State or local regulatory body. Any
utility that changes its reserve capac-
ity criteria shall, within 45 days of
such change, file an amended fuel cost
and purchased economic power adjust-
ment clause to incorporate the new cri-
teria.

(ii) Reserve capacity shall be deemed
adequate if, at the time a purchase was
initiated, the buyer’s system reserve
capacity criteria were projected to be
satisfied for the duration of the pur-
chase without the purchase at issue.

(iii) The total cost of the purchase
must be projected to be less than total
avoided variable cost, at the time a
purchase was initiated, before any non-
fuel purchase charge may be included
in F,,.

(iv) The purchasing utility shall
make a credit to F,, after a purchase
terminates if the total cost of the pur-
chase exceeds the total avoided vari-
able cost. The amount of the credit
shall be the difference between the
total cost of the purchase and the total
avoided variable cost. This credit shall
be made in the first adjustment period
after the end of the purchase. If a util-
ity fails to make the credit in the first
adjustment period after the end of the
purchase, it shall, when making the
credit, also include in F,, interest on
the amount of the credit. Interest shall
be calculated at the rate required by
§35.19a(a)(2)(iii) of this chapter, and
shall accrue from the date the credit
should have been made under this para-
graph until the date the credit is made.

(v) If a purchase is made of more ca-
pacity than is needed to satisfy the
buyer’s system reserve capacity cri-
teria because the total costs of the
extra capacity and associated energy
are less than the buyer’s total avoided
variable costs for the duration of the
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purchase, the charges associated with
the non-reliability portion of the pur-
chase may be included in F.

(Approved by the Office of Management and
Budget under control number 1902-0096)

(Federal Power Act, 16 U.S.C. 824d, 824e and
826h (1976 & Supp. IV 1980); Department of
Energy Organization Act, 42 U.S.C. 7171, 7172
and 7173(c) (Supp. IV 1980); E.O. 12009, 3 CFR
part 142 (1978); 5 U.S.C. 5563 (1976))

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 421, 36 FR 3047, Feb. 17, 1971; 39
FR 40583, Nov. 19, 1974; Order 225, 47 FR 19056,
May 3, 1982; Order 352, 48 FR 55436, Dec. 13,
1983; 49 FR 5073, Feb. 10, 1984; Order 529, 55 FR
47321, Nov. 13, 1990; Order 600, 63 FR 53809,
Oct. 7, 1998; Order 714, 73 FR 57532, Oct. 3,
2008; 73 FR 63886, Oct. 28, 2008]

§35.15 Notices of cancellation or ter-
mination.

(a) General rule. When a rate sched-
ule, tariff or service agreement or part
thereof required to be on file with the
Commission is proposed to be cancelled
or is to terminate by its own terms and
no new rate schedule, tariff or service
agreement or part thereof is to be filed
in its place, a filing must be made to
cancel such rate schedule, tariff or
service agreement or part thereof at
least sixty days but not more than one
hundred-twenty days prior to the date
such cancellation or termination is
proposed to take effect. A copy of such
notice to the Commission shall be duly
posted. With such notice, each filing
party shall submit a statement giving
the reasons for the proposed cancella-
tion or termination, and a list of the
affected purchasers to whom the notice
has been provided. For good cause
shown, the Commission may by order
provide that the notice of cancellation
or termination shall be effective as of a
date prior to the date of filing or prior
to the date the filing would become ef-
fective in accordance with these rules.

(b) Applicability. (1) The provisions of
paragraph (a) of this section shall
apply to all contracts for unbundled
transmission service and all power sale
contracts:

(i) Executed prior to July 9, 1996; or

(ii) If unexecuted, filed with the Com-
mission prior to July 9, 1996.

(2) Any power sales contract executed
on or after July 9, 1996 that is to termi-
nate by its own terms shall not be sub-
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ject to the provisions of paragraph (a)
of this section.

(c) Notice. Any public utility pro-
viding jurisdictional services under a
power sales contract that is not subject
to the provisions of paragraph (a) of
this section shall notify the Commis-
sion of the date of the termination of
such contract within 30 days after such
termination takes place.

[Order 888, 61 FR 21692, May 10, 1996, as
amended by Order 714, 73 FR 57532, Oct. 3,
2008]
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Whenever the name of a public util-
ity is changed, or its operating control
is transferred to another public utility
in whole or in part, or a receiver or
trustee is appointed to operate any
public utility, the exact name of the
public utility, receiver, or trustee
which will operate the property there-
after shall be filed within 30 days
thereafter with the Commission with a
tariff consistent with the electronic fil-
ing requirements in §35.7 of this part.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57533, Oct. 3, 2008]

Notice of succession.

§35.17 Withdrawals and amendments
of rate schedule, tariff or service
agreement filings.

(a) Withdrawals of rate schedule, tariff
or service agreement filings prior to Com-
mission action. (1) A public utility may
withdraw in its entirety a rate sched-
ule, tariff or service agreement filing
that has not become effective and upon
which no Commission or delegated
order has been issued by filing a with-
drawal motion with the Commission.
Upon the filing of such motion, the
proposed rate schedule, tariff or service
agreement sections will not become ef-
fective under section 205(d) of the Fed-
eral Power Act in the absence of Com-
mission action making the rate sched-
ule, tariff or service agreement filing
effective.

(2) The withdrawal motion will be-
come effective, and the rate schedule,
tariff or service agreement filing will
be deemed withdrawn, at the end of 15
days from the date of filing of the with-
drawal motion, if no answer in opposi-
tion to the withdrawal motion is filed
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within that period and if no order dis-
allowing the withdrawal is issued with-
in that period. If an answer in opposi-
tion is filed within the 15 day period,
the withdrawal is not effective until an
order accepting the withdrawal is
issued.

(b) Amendments or modifications to rate
schedule, tariff or service agreement sec-
tions prior to Commission action on the
filing. A public utility may file to
amend or modify, and may file a settle-
ment that would amend or modify, a
rate schedule, tariff or service agree-
ment section contained in a rate sched-
ule, tariff or service agreement filing
that has not become effective and upon
which no Commission or delegated
order has yet been issued. Such filing
will toll the notice period in section
205(d) of the Federal Power Act for the
original filing, and establish a new date
on which the entire filing will become
effective, in the absence of Commission
action, no earlier than 61 days from the
date of the filing of the amendment or
modification.

(c) Withdrawal of suspended rate sched-
ules, tariffs, or service agreements, or
parts thereof. Where a rate schedule,
tariff, or service agreement, or part
thereof has been suspended by the
Commission, it may be withdrawn dur-
ing the period of suspension only by
special permission of the Commission
granted upon application therefor and
for good cause shown. If permitted to
be withdrawn, any such rate schedule,
tariff, or service agreement may be
refiled with the Commission within a
one-year period thereafter only with
special permission of the Commission
for good cause shown.

(d) Changes in suspended rate sched-
ules, tariffs, or service agreements, or
parts thereof. A public utility may not,
within the period of suspension, file
any change in a rate schedule, tariff, or
service agreement, or part thereof,
which has been suspended by order of
the Commission except by special per-
mission of the Commission granted
upon application therefor and for good
cause shown.

(e) Changes in rate schedules or tariffs
or parts thereof continued in effect and
which were proposed to be changed by the
suspended filing. A public utility may
not, within the period of suspension,
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file any change in a rate schedule or
tariff or part thereof continued in ef-
fect by operation of an order of suspen-
sion and which was proposed to be
changed by the suspended filing, except
by special permission of the Commis-
sion granted upon application therefor
and for good cause shown.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57533, Oct. 3, 2008; 74
FR 55770, Oct. 29, 2009]

§35.18 Asset retirement obligations.

(a) A public utility that files a rate
schedule, tariff or service agreement
under §35.12 or §35.13 and has recorded
an asset retirement obligation on its
books must provide a schedule, as part
of the supporting work papers, identi-
fying all cost components related to
the asset retirement obligations that
are included in the book balances of all
accounts reflected in the cost of serv-
ice computation supporting the pro-
posed rates. However, all cost compo-
nents related to asset retirement obli-
gations that would impact the calcula-
tion of rate base, such as electric plant
and related accumulated depreciation
and accumulated deferred income
taxes, may not be reflected in rates and
must be removed from the rate base
calculation through a single adjust-
ment.

(b) A public utility seeking to re-
cover nonrate base costs related to
asset retirement costs in rates must
provide, with its filing under §35.12 or
§35.13, a detailed study supporting the
amounts proposed to be collected in
rates.

(c) A public utility that has recorded
asset retirement obligations on its
books, but is not seeking recovery of
the asset retirement costs in rates,
must remove all asset-retirement-obli-
gations-related cost components from
the cost of service supporting its pro-
posed rates.

[Order 631, 68 FR 19619, Apr. 21, 2003, as
amended by Order 714, 73 FR 57533, Oct. 3,
2008]

§35.19 Submission of information by
reference.

If all or any portion of the informa-
tion called for in this part has already
been submitted to the Commission,
substantially in the form prescribed
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above, specific reference thereto may
be made in lieu of re-submission in re-
sponse to the requirements of this part.

§35.19a Refund requirements under
suspension orders.

(a) Refunds. (1) The public utility
whose proposed increased rates or
charges were suspended shall refund at
such time in such amounts and in such
manner as required by final order of
the Commission the portion of any in-
creased rates or charges found by the
Commission in that suspension pro-
ceeding not to be justified, together
with interest as required in paragraph
(a)(2) of this section.

(2) Interest shall be computed from
the date of collection until the date re-
funds are made as follows:

(i) At a rate of seven percent simple
interest per annum on all excessive
rates or charges held prior to October
10, 1974;

(ii) At a rate of nine percent simple
interest per annum on all excessive
rates or charges held between October
10, 1974, and September 30, 1979; and

(iii)(A) At an average prime rate for
each calendar quarter on all excessive
rates or charges held (including all in-
terest applicable to such rates or
charges) on or after October 1, 1979.
The applicable average prime rate for
each calendar quarter shall be the
arithmetic mean, to the nearest one-
hundredth of one percent, of the prime
rate values published in the Federal Re-
serve Bulletin, or in the Federal Re-
serve’s ‘‘Selected Interest Rates” (Sta-
tistical Release H. 15), for the fourth,
third, and second months preceding the
first month of the calendar quarter.

(B) The interest required to be paid
under clause (iii)(A) shall be com-
pounded quarterly.

(3) Any public utility required to
make refunds pursuant to this section
shall bear all costs of such refunding.

(b) Reports. Any public utility whose
proposed increased rates or charges
were suspended and have gone into ef-
fect pending final order of the Commis-
sion pursuant to section 205(e) of the
Federal Power Act shall keep accurate
account of all amounts received under
the increased rates or charges which
became effective after the suspension
period, for each billing period, speci-
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fying by whom and in whose behalf
such amounts are paid.

[44 FR 53503, Sept. 14, 1979, as amended at 45
FR 3889, Jan. 21, 1980; Order 545, 57 FR 53990,
Nov. 16, 1992; 74 FR 54463, Oct. 22, 2009]

§35.21 Applicability to licensees and
others subject to section 19 or 20 of
the Federal Power Act.

Upon further order of this Commis-
sion issued upon its own motion or
upon complaint or request by any per-
son or State within the meaning of sec-
tions 19 or 20 of the Federal Power Act,
the provisions of §§35.1 through 35.19
shall be operative as to any licensee or
others who are subject to this Commis-
sion’s jurisdiction in respect to serv-
ices and the rates and charges of pay-
ment therefor by reason of the require-
ments of sections 19 or 20 of the Fed-
eral Power Act. The requirement of
this section for compliance with the
provisions of §§35.1 through 35.19 shall
be in addition to and independent of
any obligation for compliance with
those regulations by reason of the pro-
visions of sections 205 and 206 of the
Federal Power Act. For purposes of ap-
plying this section Electric Service as
otherwise defined in §35.2(a) shall
mean: Services to customers or con-
sumers of power within the meaning of
sections 19 or 20 of the Federal Power
Act which may be comprised of various
classes of capacity and energy and/or
transmission services subject to the ju-
risdiction of this Commission. Electric
Service shall include the utilization of
facilities owned or operated by any li-
censee or others to effect any of the
foregoing sales or services whether by
leasing or other arrangements. As de-
fined herein Electric Service is without
regard to the form of payment or com-
pensation for the sales or services ren-
dered, whether by purchase and sale,
interchange, exchange, wheeling
charge, facilities charge, rental or oth-
erwise. For purposes of applying this
section, Rate Schedule as otherwise de-
fined in §35.2(b) shall mean: A state-
ment of

(1) Electric service as defined in this
§35.21,

(2) Rates and charges for or in con-
nection with that service, and

(3) All classifications, practices,
rules, regulations, or contracts which
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in any manner affect or relate to the
aforementioned service, rates and
charges. This statement shall be in
writing and may take the physical
form of a contractual document, pur-
chase or sale agreement, lease of facili-
ties, tariff® or other writing. Any oral
agreement or understanding forming a
part of such statement shall be reduced
to writing and made a part thereof.

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 714, 73 FR 57533, Oct. 3, 2008]

§35.22 Limits for percentage adders in
rates for transmission services; re-
vision of rate schedules, tariffs or
service agreements.

(a) Applicability. This section applies
to all electric rate schedules, tariffs or
service agreements required to be filed
under this part that are used for trans-
actions in which the utility or system
performs a transmission or purchase
and resale function.

(b) Definition. For purposes of this
section, purchased power price means
the amount paid by a utility or system
that performs a transmission or pur-
chase and resale function for electric
power generated by another utility or
system.

(c) General rule. (1) If a utility or sys-
tem uses a rate component that recov-
ers revenues computed wholly or in
part as a percentage of the purchased
power price, the utility or system shall
establish a limit on the revenues recov-
ered by such rate component in any
transaction, in accordance with para-
graph (d) of this section.

(2) The limit established under this
paragraph shall be stated in mills per
kilowatt-hour.

(d) Cost support information. (1) A util-
ity or system shall submit cost support
information to justify any revenue
limit established under paragraph (c)
of this section, except as provided in
paragraph (e) of this section.

(2) The information submitted under
this section shall consist of those
costs, other than the purchased power
price, incurred by a utility or system
as a result of a transmission or pur-
chase and resale transaction, which
costs are not recovered under any
other rate component.

5See §35.2.
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(e) Exception. A utility or system
need not submit the cost support infor-
mation required under paragraph (d) of
this section if the limit established
under paragraph (c) of this section is
not more than one mill per kilowatt-
hour.

(f) Revision of rate schedules, tariffs or
service agreements. Every utility or sys-
tem shall:

(1) Amend any rate schedule, tariffs
or service agreements to indicate any
limit established pursuant to this sec-
tion, not later than 60 days after the ef-
fective date of this rule; and

(2) Hereafter conform any rate or
rate change filed under this part to the
requirements of this section.

(Federal Power Act, as amended, 16 U.S.C.
792-828c; Department of Energy Organization
Act, 42 U.S.C. 7101-7352; E.O. 12009, 3 CFR 142
(1978))

[Order 84, 45 FR 31300, May 13, 1980. Redesig-
nated by Order 545, 57 FR 53990, Nov. 16, 1992,
as amended by Order 714, 73 FR 57533, Oct. 3,
2008]

§35.23 General provisions.

(a) Applicability. This subpart applies
to any wholesale sale of electric energy
in a coordination transaction by a pub-
lic utility if that sale requires the use
of an emissions allowance.

(b) Implementation Procedures. (1) If a
public utility has a coordination rate
schedule on file that expressly provides
for the recovery of all incremental or
out-of-pocket costs, such utility may
make an abbreviated rate filing detail-
ing how it will recover emissions allow-
ance costs. Such filing must include
the following: the index or combination
of indices to be used; the method by
which the emission allowance amounts
will be calculated; timing procedures;
how inconsistencies, if any, with dis-
patch criteria will be reconciled; and
how any other rate impacts will be ad-
dressed. In addition, a utility making
an abbreviated filing must:

(i) Clearly identify the filing as being
limited to an amendment to a coordi-
nation rate to reflect the cost of emis-
sions allowances, in the first paragraph
of the letter of transmittal accom-
panying the filing;

(ii) Submit the revisions in accord-
ance with §35.7; and
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(iii) Identify each rate schedule to
which the amendment applies.

(2) The abbreviated filing must apply
consistent treatment to all coordina-
tion rate schedules. If the filing does
not apply consistent rate treatment,
the public utility must explain why it
does not do so.

(3) If a public utility wants to charge
incremental costs for emissions allow-
ances, but its rate schedule on file with
the Commission does not provide for
the recovery of all incremental costs,
the selling public utility may submit
an abbreviated filing if all customers
agree to the rate change. If customers
do not agree, the selling public utility
must tender its emissions allowance
proposal in a separate section 205 rate
filing, fully justifying its proposal.

[69 FR 65938, Dec. 22, 1994, as amended by
Order 714, 73 FR 57533, Oct. 3, 2008]

§35.24 Tax normalization for public
utilities.

(a) Applicability. (1) Except as pro-
vided in subparagraph (2) of this para-
graph, this section applies, with re-
spect to rate schedules filed under
§§35.12 and 35.13 of this part, to the
ratemaking treatment of the tax ef-
fects of all transactions for which there
are timing differences.

(2) This section does not apply to the
following timing differences:

(i) Differences that result from the
use of accelerated depreciation;

(ii) Differences that result from the
use of Class Life Asset Depreciation
Range (ADR) provisions of the Internal
Revenue Code;

(iii) Differences that result from the
use of accelerated amortization provi-
sions on certified defense and pollution
control facilities;

(iv) Differences that arise from rec-
ognition of extraordinary property
losses as a current expense for tax pur-
poses but as a deferred and amortized
expense for book purposes;

(v) Differences that arise from rec-
ognition of research, development, and
demonstration expenditures as a cur-
rent expense for tax purposes but as a
deferred and amortized expense for
book purposes;

(vi) Differences that result from dif-
ferent tax and book reporting of de-
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ferred gains or losses from disposition
of utility plant;

(vii) Differences that result from the
use of the Asset Guideline Class ‘‘Re-
pair Allowance’ provision of the Inter-
nal Revenue Code;

(viii) Differences that result from
recognition of purchased gas costs as a
current expense for tax purposes but as
a deferred expense for book purposes.

(See Order 13, issued October 18, 1978; Order
203, issued May 29, 1958; Order 204, issued May
29, 1958; Order 404, issued May 15, 1970; Order
408, issued August 26, 1970; Order 432, issued
April 23, 1971; Order 504, issued February 11,
1974; Order 505, issued February 11, 1974;
Order 566, issued June 3, 1977; Opinion 578,
issued June 3, 1970; and Opinion 801, issued
May 31, 19717.)

(b) General rules—(1) Taxr mormalica-
tion required. (i) A public utility must
compute the income tax component of
its cost of service by using tax normal-
ization for all transactions to which
this section applies.

(ii) Except as provided in paragraph
(c) of this section, application of tax
normalization by a public utility under
this section to compute the income tax
component will not be subject to case-
by-case adjudication.

(2) Reduction of, and addition to, rate
base. (i) The rate base of a public util-
ity using tax normalization under this
section must be reduced by the bal-
ances that are properly recordable in
Account 281, ‘‘Accumulated deferred in-
come taxes-accelerated amortization
property;”’ Account 282, ‘‘Accumulated
deferred income taxes—other prop-
erty;” and Account 283, ‘‘Accumulated
deferred income taxes—other.” Bal-
ances that are properly recordable in
Account 190, ‘“‘Accumulated deferred in-
come taxes,” must be treated as an ad-
dition to rate base.

(ii) Such rate base reductions or addi-
tions must be limited to deferred taxes
related to rate base, construction or
other jurisdictional activities.

(iii) If a public utility uses an ap-
proved purchased gas adjustment
clause or a research, development and
demonstration tracking clause, the
rate base reductions or additions re-
quired under this subparagraph must
apply only to the extent that the bal-
ances in Account 190 and Accounts 281
through 283 are not used, for purposes
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of calculating carrying charges, as an
offset to balances properly recordable
in Account 188, ‘‘Research development
and demonstration expenditures,” or
Account 191, “Unrecovered purchased
gas costs.”

(c) Special rules. (1) This paragraph
applies:

(i) If the public utility has not pro-
vided deferred taxes in the same
amount that would have accrued had
tax normalization been applied for the
tax effects of timing difference trans-
actions originating at any time prior
to the test period; or

(ii) If, as a result of changes in tax
rates, the accumulated provision for
deferred taxes becomes deficient in or
in excess of amounts necessary to meet
future tax liabilities as determined by
application of the current tax rate to
all timing difference transactions orig-
inating in the test period and prior to
the test period.

(2) The public utility must compute
the income tax component in its cost
of service by making provision for any
excess or deficiency in deferred taxes
described in subparagraphs (1)(i) or
(1)(ii) of this paragraph.

(3) The public utility must apply a
Commission-approved ratemaking
method made specifically applicable to
the public utility for determining the
cost of service provision described in
subparagraph (2) of this paragraph. If
no Commission-approved ratemaking
method has been made specifically ap-
plicable to the public utility, then the
public utility must use some rate-
making method for making such provi-
sion, and the appropriateness of this
method will be subject to case-by-case
determination.

(d) Definitions. For purposes of this
section, the term:

(1) Taxr normalization means com-
puting the income tax component as if
the amounts of timing difference trans-
actions recognized in each period for
ratemaking purposes were also recog-
nized in the same amount in each such
period for income tax purposes.

(2) Timing differences means dif-
ferences between amounts of expenses
or revenues recognized for income tax
purposes and amounts of expenses or
revenues recognized for ratemaking
purposes, which differences arise in one
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time period and reverse in one or more
other time periods so that the total
amounts of expenses or revenues recog-
nized for income tax purposes and for
ratemaking purposes are equal.

(3) Commission-approved ratemaking
method means a ratemaking method ap-
proved by the Commission in a final
decision including approval of a settle-
ment agreement containing a rate-
making method only if such settlement
agreement applies that method beyond
the effective term of the settlement
agreement.

(4) Income tax purposes means for the
purpose of computing income tax under
the provisions of the Internal Revenue
Code or the income tax provisions of
the laws of a State or political subdivi-
sion of a State (including franchise
taxes).

(5) Income taxr component means that
part of the cost of service that covers
income tax expenses allowable by the
Commission.

(6) Ratemaking purposes means for the
purpose of fixing, modifying, approv-
ing, disapproving or rejecting rates
under the Federal Power Act or the
Natural Gas Act.

(7) Tazx effect means the tax reduction
or addition associated with a specific
expense or revenue transaction.

(8) Transaction means an activity or
event that gives rise to an accounting
entry that is used in determining reve-
nues or expenses.

[46 FR 26636, May 14, 1981. Redesignated and
amended by Order 144-A, 47 FR 8342, Feb. 26,
1982; Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992]

§35.25 Construction work in progress.

(a) Applicability. This section applies
to any rate schedule filed under this
part by any public utility as defined in
subsection 201(e) of the Federal Power
Act.

(b) Definitions. For purposes of this
section:

(1) Constuction work in progress or
CWIP means any expenditure for public
utility plant in process of construction
that is properly included in Accounts
107 (construction work in progress) and
120.1 (nuclear fuel in process of refine-
ment, conversion, enrichment, and fab-
rication) of part 101 of this chapter, the
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Uniform System of Accounts Pre-
scribed for Public Utilities and Licens-
ees Subject to the Provisions of the
Federal Power Act (Major and
Nonmajor), that would otherwise be el-
igible for allowance for funds used dur-
ing construction (AFUDC) treatment.

(2) Double whammy means a situation
which may arise when a wholesale elec-
tric rate customer embarks upon its
own or participates in a construction
program to supply itself with all or a
portion of its future power needs,
thereby reducing its future dependence
on the CWIP of the rate applicant, but
is simultaneously forced to pay to the
CWIP public utility rate applicant the
CWIP portion of the wholesale rates
that reflects existing levels of service
or a different anticipated service level.

(3) Fuel conversion facility means any
addition to public utility plant that en-
ables a natural gas-burning plant to
convert to the use of other fuels, or
that enables an oil-burning plant to
convert to the use of other fuels, other
than natural gas. Such facilities in-
clude those that alter internal plant
workings, such as oil or coal burners,
soot blowers, bottom ash removal sys-
tems and concomitant air pollution
control facilities, and any facility
needed for receiving and storing the
fuel to which the plant is being con-
verted, which facility would not be nec-
essary if the plant continued to burn
gas or oil.

(4) Pollution control facility means an
identifiable structure or portions of a
structure that is designed to reduce the
amount of pollution produced by the
power plant, but does not include any
facility that reduces pollution by sub-
stituting a different method of genera-
tion or that generates the additional
power necessitated by the operation of
a pollution control facility.

(c) General rule. For purposes of any
initial rate schedule or any rate sched-
ule change filed under §35.12 or §35.13
of this part, a public utility may in-
clude in its rate base any costs of con-
struction work in progress (CWIP), in-
cluding allowance for funds used during
construction (AFUDC), as provided in
this section.

(1) Pollution control facilities—(i) Gen-
eral rule. Any CWIP for pollution con-
trol facilities allocable to electric

§35.25

power sales for resale may be included
in the rate base of the public utility.

(ii) Qualification as a pollution control
facility. In determining whether a facil-
ity is a pollution control facility for
purposes of this section, the Commis-
sion will consider:

(A) Whether such facility is the type
facility described in the Internal Rev-
enue Service laws, 26 U.S.C. 169(d)(1), as
follows:

“A new identifiable treatment facility
which is used * * * to abate or control water
or atmospheric pollution or contamination
by removing, altering, disposing, storing, or
preventing the creation or emission of pol-
lutants, contaminants, wastes or heat’’;

(B) Whether such facility has been
certified by a local, state, or federal
agency as being in conformity with, or
required by, a program of pollution
control;

(C) Other evidence showing that such
facilities are for pollution control.

(2) Fuel conversion facilities. Any
CWIP for fuel conversion facilities allo-
cable to electric power sales for resale
may be included in the rate base of the
public utility.

(3) Non-pollution control of fuel conver-
sion (non-PC/FC) CWIP. No more than
50 percent of any CWIP allocable to
electric power sales for resale not oth-
erwise included in rate base under
paragraphs (c) (1) and (2) of this sec-
tion, may be included in the rate base
of the public utility.

(4) Forward looking allocation ratios.
Every test period CWIP project re-
quested for wholesale rate base treat-
ment pursuant to §35.26(c)(1), (2), and
(3) of this part will be allocated to the
customer classes on the basis of for-
ward looking allocation ratios reflect-
ing the anticipated average annual use
the wholesale customers will make of
the system over the estimated service
life of the project. Supporting docu-
mentation, as required by §§35.12 and
35.13 of this part, must be in sufficient
detail to permit examination and
verification of the forward looking al-
location ratio’s recognition of each
wholesale customer’s plans, if any, for
future alternative or supplementary
power supplies. For the purpose of pre-
venting anticompetitive effects, in-
cluding CWIP-induced price squeeze
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and double whammy, sufficient rec-
ognition of such plans may require the
public utility applicant to provide for
separate customer groups or provide
for a rate design incorporating selected
CWIP project credits.

(d) Effective date. If a public utility
proposes in its filed rates to include
CWIP in rate base under this section,
that portion of the rate related to
CWIP is collectible at the time the
general rates become effective pursu-
ant to Commission order, whether or
not subject to refund, except as pro-
vided in paragraph (g) of this section.

(e) Discontinuance of AFUDC. On the
date that any proposed rate that in-
cludes CWIP in rate base becomes ef-
fective, a public utility that has in-
cluded CWIP in rate base must dis-
continue the capitalization of any
AFUDC related to those amounts of
CWIP is rate base.

(f) Accounting procedures. When a pub-
lic utility files to include CWIP in its
rate base pursuant to this section, it
must propose accounting procedures in
that rate schedule filing that:

(1) Ensure that wholesale customers
will not be charged for both capitalized
AFUDC and corresponding amounts of
CWIP proposed to be included in rate
base; and

(2) Ensure that wholesale customers
will not be charged for any cor-
responding AFUDC capitalized as a re-
sult of different accounting or rate-
making treatments accorded CWIP by
state or local regulatory authorities.

(g) Anticompetitive procedures—(1) Fil-
ing requirements. In order to facilitate
Commission review of the anticompeti-
tive effects of applications for CWIP
pursuant to §35.26(c)(3), a public utility
applying for rates based upon inclusion
of such CWIP in rate base must include
the following information in its filing:

(i) The percentage of the proposed in-
crease in the jurisdictional rate level
attributable to non-pollution control/
fuel conversion CWIP and the percent-
age of non-pollution control/fuel con-
version CWIP supporting the proposed
rate level;

(ii) The percentage of non-pollution
control/fuel conversion CWIP per-
mitted by the state or local commis-
sion supporting the current retail rates
of the public utility against which the
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relevant wholesale customers compete;
and

(iii) Individual earned rate of return
analyses of each of the competing re-
tail rates developed on a basis fully
consistent with the wholesale cost of
service for the same test period if the
requested percentage of wholesale non-
pollution control/fuel conversion CWIP
exceeds that permitted by the relevant
state or local authority to support the
currently competing retail rates.

(2) Preliminary relief. (i) If an inter-
venor in its initial pleading alleges
that a price squeeze will occur as a di-
rect result of the public utility’s re-
quest for CWIP pursuant to §35.26(c)(3),
makes a showing that it is likely to
incur harm if such CWIP is allowed
subject to refund, and makes a showing
of how the harm to the intervenor
would be mitigated or eliminated by
the types of preliminary relief re-
quested, the Commission will consider
preliminary relief at the suspension
stage of the case pursuant to paragraph
(g)(4) of this section. In determining
whether to grant preliminary relief,
the Commission will balance the fol-
lowing public interest considerations:

(A) The harm to the intervenor if it
is not granted preliminary relief from
the requested CWIP;

(B) The harm to the public utility if,
during the interim period of prelimi-
nary relief, the public utility is re-
quired to recover its financing charges
later through AFUDC rather than im-
mediately through CWIP; and

(C) Mitigating bias against invest-
ment in new plants, ensuring accurate
price signals, and fostering rate sta-
bility.

(ii) Whether or not preliminary relief
is granted at the suspension stage will
not preclude consideration of further
interim or final remedies later in the
proceedings, if warranted.

(3) If the Commission makes a final
determination that a price squeeze due
solely to allowance of a lower percent-
age of non-pollution control/fuel con-
version CWIP in the public utility’s re-
tail rate base than allowed by this
Commission, the Commission will con-
sider an adjustment to non-pollution
control/fuel conversion CWIP in order
to eliminate or mitigate the price
squeeze.

322



Federal Energy Regulatory Commission

(4) If an intervenor meets the re-
quirements of paragraph (g)(2) of this
section, the Commission, depending on
the type of showing made including the
likelihood, immediacy, and severity of
any anticompetitive harm, may:

(i) Suspend the entire rate increase
or all or a portion of the non-pollution
control/fuel conversion CWIP compo-
nent for up to five months;

(ii) Allow all or a portion of the non-
pollution control/fuel conversion CWIP
only prospectively from the issuance of
the Commission’s final order on rehear-
ing on the matter; or

(iii) Take such other action as is
proper under the circumstances.

[Order 474, 52 FR 23965, June 26, 1987, as
amended by Order 474-A, 52 FR 35702, Sept.
23, 1987; Order 474-B, 54 FR 32804, Aug. 10,
1989. Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992, as amended by Order 626, 67 FR
36096, May 23, 2002]

§35.26 Recovery of stranded costs by
public utilities and transmitting
utilities.

(a) Purpose. This section establishes
the standards that a public utility or
transmitting utility must satisfy in
order to recover stranded costs.

(b) Definitions. (1) Wholesale stranded
cost means any legitimate, prudent and
verifiable cost incurred by a public
utility or a transmitting utility to pro-
vide service to:

(i) A wholesale requirements cus-
tomer that subsequently becomes, in
whole or in part, an unbundled whole-
sale transmission services customer of
such public utility or transmitting
utility; or

(ii) A retail customer that subse-
quently becomes, either directly or
through another wholesale trans-
mission purchaser, an unbundled
wholesale transmission services cus-
tomer of such public utility or trans-
mitting utility.

(2) Wholesale requirements customer
means a customer for whom a public
utility or transmitting utility provides
by contract any portion of its bundled
wholesale power requirements.

(38) Wholesale transmission services
means the transmission of electric en-
ergy sold, or to be sold, at wholesale in
interstate commerce or ordered pursu-
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ant to section 211 of the Federal Power
Act (FPA).

(4) Wholesale requirements contract

means a contract under which a public
utility or transmitting utility provides
any portion of a customer’s bundled
wholesale power requirements.

(5) Retail stranded cost means any le-
gitimate, prudent and verifiable cost
incurred by a public utility to provide
service to a retail customer that subse-
quently becomes, in whole or in part,
an unbundled retail transmission serv-
ices customer of that public utility.

(6) Retail transmission services means
the transmission of electric energy
sold, or to be sold, in interstate com-
merce directly to a retail customer.

(T) New wholesale requirements contract
means any wholesale requirements con-
tract executed after July 11, 1994, or ex-
tended or renegotiated to be effective
after July 11, 1994.

(8) Existing wholesale requirements con-
tract means any wholesale requirements
contract executed on or before July 11,
1994.

(c) Recovery of wholesale stranded
costs—(1) General requirement. A public
utility or transmitting utility will be
allowed to seek recovery of wholesale
stranded costs only as follows:

(i) No public utility or transmitting
utility may seek recovery of wholesale
stranded costs if such recovery is ex-
plicitly prohibited by a contract or set-
tlement agreement, or by any power
sales or transmission rate schedule or
tariff.

(ii) No public utility or transmitting
utility may seek recovery of stranded
costs associated with a new wholesale
requirements contract if such contract
does not contain an exit fee or other
explicit stranded cost provision.

(iii) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract containing an exit
fee or other explicit stranded cost pro-
vision, and the seller under the con-
tract is a public utility, the public util-
ity may seek recovery of such costs, in
accordance with the contract, through
rates for electric energy under sections
205-206 of the FPA. The public utility
may not seek recovery of such costs
through any transmission rate for FPA
section 205 or 211 transmission services.
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(iv) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract, and the seller
under the contract is a transmitting
utility but not also a public utility, the
transmitting utility may not seek an
order from the Commission allowing
recovery of such costs.

(v) If wholesale stranded costs are as-
sociated with an existing wholesale re-
quirements contract, if the seller under
such contract is a public utility, and if
the contract does not contain an exit
fee or other explicit stranded cost pro-
vision, the public utility may seek re-
covery of stranded costs only as fol-
lows:

(A) If either party to the contract
seeks a stranded cost amendment pur-
suant to a section 205 or section 206 fil-
ing under the FPA made prior to the
expiration of the contract, and the
Commission accepts or approves an
amendment permitting recovery of
stranded costs, the public utility may
seek recovery of such costs through
FPA section 205-206 rates for electric
energy.

(B) If the contract is not amended to
permit recovery of stranded costs as
described in paragraph (c)(1)(v)(A) of
this section, the public utility may file
a proposal, prior to the expiration of
the contract, to recover stranded costs
through FPA section 205-206 or section
211-212 rates for wholesale trans-
mission services to the customer.

(vi) If wholesale stranded costs are
associated with an existing wholesale
requirements contract, if the seller
under such contract is a transmitting
utility but not also a public utility,
and if the contract does not contain an
exit fee or other explicit stranded cost
provision, the transmitting utility may
seek recovery of stranded costs
through FPA section 211-212 trans-
mission rates.

(vii) If a retail customer becomes a
legitimate wholesale transmission cus-
tomer of a public utility or transmit-
ting utility, e.g., through
municipalization, and costs are strand-
ed as a result of the retail-turned-
wholesale customer’s access to whole-
sale transmission, the utility may seek
recovery of such costs through FPA
section 205-206 or section 211-212 rates
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for wholesale transmission services to
that customer.

(2) Evidentiary demonstration  for
wholesale stranded cost recovery. A pub-
lic utility or transmitting utility seek-
ing to recover wholesale stranded costs
in accordance with paragraphs (c¢)(1) (v)
through (vii) of this section must dem-
onstrate that:

(i) It incurred costs to provide service
to a wholesale requirements customer
or retail customer based on a reason-
able expectation that the utility would
continue to serve the customer;

(ii) The stranded costs are not more
than the customer would have contrib-
uted to the utility had the customer
remained a wholesale requirements
customer of the utility, or, in the case
of a retail-turned-wholesale customer,
had the customer remained a retail
customer of the utility; and

(iii) The stranded costs are derived
using the following formula: Stranded
Cost Obligation = (Revenue Stream Es-
timate—Competitive Market Value Es-
timate) x Length of Obligation (reason-
able expectation period).

(3) Rebuttable presumption. If a public
utility or transmitting utility seeks re-
covery of wholesale stranded costs as-
sociated with an existing wholesale re-
quirements contract, as permitted in
paragraph (c)(1) of this section, and the
existing wholesale requirements con-
tract contains a notice provision, there
will be a rebuttable presumption that
the utility had no reasonable expecta-
tion of continuing to serve the cus-
tomer beyond the term of the notice
provision.

(4) Procedure for customer to obtain
stranded cost estimate. A customer under
an existing wholesale requirements
contract with a public utility seller
may obtain from the seller an estimate
of the customer’s stranded cost obliga-
tion if it were to leave the public util-
ity’s generation supply system by fil-
ing with the public utility a request for
an estimate at any time prior to the
termination date specified in its con-
tract.

(i) The public utility must provide a
response within 30 days of receiving the
request. The response must include:

(A) An estimate of the customer’s
stranded cost obligation based on the

324



Federal Energy Regulatory Commission

formula in paragraph (c)(2)(iii) of this
section;

(B) Supporting detail indicating how
each element in the formula was de-
rived;

(C) A detailed rationale justifying
the basis for the utility’s reasonable
expectation of continuing to serve the
customer beyond the termination date
in the contract;

(D) An estimate of the amount of re-
leased capacity and associated energy
that would result from the customer’s
departure; and

(E) The utility’s proposal for any
contract amendment needed to imple-
ment the customer’s payment of
stranded costs.

(ii) If the customer disagrees with
the utility’s response, it must respond
to the utility within 30 days explaining
why it disagrees. If the parties cannot
work out a mutually agreeable resolu-
tion, they may exercise their rights to
Commission resolution under the FPA.

(6) A customer must be given the op-
tion to market or broker a portion or
all of the capacity and energy associ-
ated with any stranded costs claimed
by the public utility.

(i) To exercise the option, the cus-
tomer must so notify the utility in
writing no later than 30 days after the
public utility files its estimate of
stranded costs for the customer with
the Commission.

(A) Before marketing or brokering
can begin, the utility and customer
must execute an agreement identi-
fying, at a minimum, the amount and
the price of capacity and associated en-
ergy the customer is entitled to sched-
ule, and the duration of the customer’s
marketing or brokering of such capac-
ity and energy.

(ii) If agreement over marketing or
brokering cannot be reached, and the
parties seek Commission resolution of
disputed issues, upon issuance of a
Commission order resolving the dis-
puted issues, the customer may re-
evaluate its decision in paragraph
(c)(5)(i) of this section to exercise the
marketing or brokering option. The
customer must notify the utility in
writing within 30 days of issuance of
the Commission’s order resolving the
disputed issues whether the customer
will market or broker a portion or all
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of the capacity and energy associated
with stranded costs allowed by the
Commission.

(iii) If a customer undertakes the
brokering option, and the customer’s
brokering efforts fail to produce a
buyer within 60 days of the date of the
brokering agreement entered into be-
tween the customer and the utility, the
customer shall relinquish all rights to
broker the released capacity and asso-
ciated energy and will pay stranded
costs as determined by the formula in
paragraph (c¢)(2)(iii) of this section.

(d) Recovery of retail stranded costs—
(1) General requirement. A public utility
may seek to recover retail stranded
costs through rates for retail trans-
mission services only if the state regu-
latory authority does not have author-
ity under state law to address stranded
costs at the time the retail wheeling is
required.

(2) Evidentiary demonstration necessary
for retail stranded cost recovery. A public
utility seeking to recover retail strand-
ed costs in accordance with paragraph
(d)(1) of this section must demonstrate
that:

(i) It incurred costs to provide service
to a retail customer that obtains retail
wheeling based on a reasonable expec-
tation that the utility would continue
to serve the customer; and

(ii) The stranded costs are not more
than the customer would have contrib-
uted to the utility had the customer
remained a retail customer of the util-
ity.

[Order 888-A, 62 FR 12460, Mar. 14, 1997]
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Nothing in this part—

(a) Shall be construed as preempting
or affecting any jurisdiction a State
commission or other State authority
may have under applicable State and
Federal law, or

(b) Limits the authority of a State
commission in accordance with State
and Federal law to establish

(1) Competitive procedures for the ac-
quisition of electric energy, including
demand-side management, purchased
at wholesale, or

(2) Non-discriminatory fees for the
distribution of such electric energy to

Authority of State commissions.

325



§35.28

retail consumers for purposes estab-
lished in accordance with State law.

[Order 697, 72 FR 40038, July 20, 2007]

§35.28 Non-discriminatory open access
transmission tariff.

(a) Applicability. This section applies
to any public utility that owns, con-
trols or operates facilities used for the
transmission of electric energy in
interstate commerce and to any non-
public utility that seeks voluntary
compliance with jurisdictional trans-
mission tariff reciprocity conditions.

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate
schedule under which a public utility
provides any portion of a customer’s
bundled wholesale power requirements.

(2) Economy energy coordination agree-
ment means a contract, or service
schedule thereunder, that provides for
trading of electric energy on an ‘‘if, as
and when available’ basis, but does not
require either the seller or the buyer to
engage in a particular transaction.

(3) Non-economy energy coordination
agreement means any non-requirements
service agreement, except an economy
energy coordination agreement as de-
fined in paragraph (b)(2) of this section.

(4) Demand response means a reduc-
tion in the consumption of electric en-
ergy by customers from their expected
consumption in response to an increase
in the price of electric energy or to in-
centive payments designed to induce
lower consumption of electric energy.

(6) Demand response resource means a
resource capable of providing demand
response.

(6) An operating reserve shortage
means a period when the amount of
available supply falls short of demand
plus the operating reserve requirement.

(7 Market Monitoring Unit means the
person or entity responsible for car-
rying out the market monitoring func-
tions that the Commission has ordered
Commission-approved independent sys-
tem operators and regional trans-
mission organizations to perform.

(8) Market Violation means a tariff
violation, violation of a Commission-
approved order, rule or regulation,
market manipulation, or inappropriate
dispatch that creates substantial con-
cerns regarding unnecessary market
inefficiencies.
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(9) Electric storage resource as used in
this section means a resource capable
of receiving electric energy from the
grid and storing it for later injection of
electric energy back to the grid.

(10) Distributed energy resource as used
in this section means any resource lo-
cated on the distribution system, any
subsystem thereof or behind a cus-
tomer meter.

(11) Distributed energy resource
aggregator as used in this section means
the entity that aggregates one or more
distributed energy resources for pur-
poses of participation in the capacity,
energy and/or ancillary service mar-
kets of the regional transmission orga-
nizations and/or independent system
operators.

(12) Ambient-adjusted rating means a
transmission line rating that applies to
a time period of not greater than one
hour; reflects an up-to-date forecast of
ambient air temperature across the
time period to which the rating ap-
plies; reflects the absence of solar heat-
ing during nighttime periods where the
local sunrise/sunset times used to de-
termine daytime and nighttime periods
are updated at least monthly, if not
more frequently; and is calculated at
least each hour, if not more frequently.

(13) Emergency rating means a trans-
mission line rating that reflects oper-
ation for a specified, finite period,
rather than reflecting continuous oper-
ation. An emergency rating may as-
sume an acceptable loss of equipment
life or other physical or safety limita-
tions for the equipment involved.

(14) Dynamic line rating means a
transmission line rating that applies to
a time period of not greater than one
hour and reflects up-to-date forecasts
of inputs such as (but not limited to)
ambient air temperature, wind, solar
heating intensity, transmission Iline
tension, or transmission line sag.

(15) Energy Management System (EMS)
means a computer control system used
by electric utility dispatchers to mon-
itor the real-time performance of the
various elements of an electric system
and to dispatch, schedule, and/or con-
trol generation and transmission facili-
ties.

(16) Supervisory Control and Data Ac-
quisition (SCADA) means a computer
system that allows an electric system
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operator to remotely monitor and con-
trol elements of an electric system.

(c) Non-discriminatory open access
transmission tariffs. (1) Every public
utility that owns, controls, or operates
facilities used for the transmission of
electric energy in interstate commerce
must have on file with the Commission
an open access transmission tariff of
general applicability for transmission
services, including ancillary services,
over such facilities. Such tariff must be
the pro forma tariff promulgated by the
Commission, as amended from time to
time, or such other tariff as may be ap-
proved by the Commission consistent
with the principles set forth in Com-
mission rulemaking proceedings pro-
mulgating and amending the pro forma
tariff.

(i) Subject to the exceptions in para-
graphs (c)(D(1), (c)(D)(ii), (e)D)(Ev),
and (c)(1)(v) of this section, the open
access transmission tariff, which tariff
must be the pro forma tariff required by
Commission rulemaking proceedings
promulgating and amending the pro
forma tariff, and accompanying rates
must be filed no later than 60 days
prior to the date on which a public
utility would engage in a sale of elec-
tric energy at wholesale in interstate
commerce or in the transmission of
electric energy in interstate com-
merce.

(ii) If a public utility owns, controls,
or operates facilities used for the
transmission of electric energy in
interstate commerce, it must file the
revisions to its open access trans-
mission tariff required by Commission
rulemaking proceedings promulgating
and amending the pro forma tariff, pur-
suant to section 206 of the FPA and ac-
companying rates pursuant to section
205 of the FPA in accordance with the
procedures set forth in Commission
rulemaking proceedings promulgating
and amending the pro forma tariff.

(iii) If a public utility owns, controls,
or operates transmission facilities used
for the transmission of electric energy
in interstate commerce, such facilities
are jointly owned with a non-public
utility, and the joint ownership con-
tract prohibits transmission service
over the facilities to third parties, the
public utility with respect to access
over the public utility’s share of the
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jointly owned facilities must file the
revisions to its open access trans-
mission tariff required by Commission
rulemaking proceedings promulgating
and amending the pro forma tariff pur-
suant to section 206 of the FPA and ac-
companying rates pursuant to section
205 of the FPA in accordance with the
procedures set forth in Commission
rulemaking proceedings promulgating
and amending the pro forma tariff.

(iv) Any public utility whose trans-
mission facilities are under the inde-
pendent control of a Commission-ap-
proved ISO or RTO may satisfy its obli-
gation under paragraph (c)(1) of this
section, with respect to such facilities,
through the open access transmission
tariff filed by the ISO or RTO.

(v) If a public utility obtains a waiver
of the tariff requirement pursuant to
paragraph (d) of this section, it does
not need to file the open access trans-
mission tariff required by this section.

(vi) Any public utility that seeks a
deviation from the pro forma tariff pro-
mulgated by the Commission, as
amended from time to time, must dem-
onstrate that the deviation is con-
sistent with the principles set forth in
Commission rulemaking proceedings
promulgating and amending the pro
forma tariff.

(vii) Each public utility’s open access
transmission tariff must include the
standards incorporated by reference in
part 38 of this chapter.

(2) Subject to the exceptions in para-
graphs (¢)(2)(i) and (c)(3)(iii) of this sec-
tion, every public utility that owns,
controls, or operates facilities used for
the transmission of electric energy in
interstate commerce, and that uses
those facilities to engage in wholesale
sales and/or purchases of electric en-
ergy, or unbundled retail sales of elec-
tric energy, must take transmission
service for such sales and/or purchases
under the open access transmission
tariff filed pursuant to this section.

(i) For sales of electric energy pursu-
ant to a requirements service agree-
ment executed on or before July 9, 1996,
this requirement will not apply unless
separately ordered by the Commission.
For sales of electric energy pursuant to
a bilateral economy energy coordina-
tion agreement executed on or before
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July 9, 1996, this requirement is effec-
tive on December 31, 1996. For sales of
electric energy pursuant to a bilateral
non-economy energy coordination
agreement executed on or before July
9, 1996, this requirement will not apply
unless separately ordered by the Com-
mission.

(ii) [Reserved]

(3) Every public utility that owns,
controls, or operates facilities used for
the transmission of electric energy in
interstate commerce, and that is a
member of a power pool, public utility
holding company, or other multi-lat-
eral trading arrangement or agreement
that contains transmission rates,
terms or conditions, must have on file
a joint pool-wide or system-wide open
access transmission tariff, which tariff
must be the pro forma tariff promul-
gated by the Commission, as amended
from time to time, or such other open
access transmission tariff as may be
approved by the Commission consistent
with the principles set forth in Com-
mission rulemaking proceedings pro-
mulgating and amending the pro forma
tariff.

(i) For any power pool, public utility
holding company or other multi-lateral
arrangement or agreement that con-
tains transmission rates, terms or con-
ditions and that is executed after Octo-
ber 11, 2011, this requirement is effec-
tive on the date that transactions
begin under the arrangement or agree-
ment.

(ii) For any power pool, public utility
holding company or other multi-lateral
arrangement or agreement that con-
tains transmission rates, terms or con-
ditions and that is executed on or be-
fore May 14, 2007, a public utility mem-
ber of such power pool, public utility
holding company or other multi-lateral
arrangement or agreement that owns,
controls, or operates facilities used for
the transmission of electric energy in
interstate commerce must file the revi-
sions to its joint pool-wide or system-
wide open access transmission tariff re-
quired by Commission rulemaking pro-
ceedings promulgating and amending
the pro forma tariff pursuant to section
206 of the FPA and accompanying rates
pursuant to section 205 of the FPA in
accordance with the procedures set
forth in Commission rulemaking pro-
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ceedings promulgating and amending
the pro forma tariff.

(iii) A public utility member of a
power pool, public utility holding com-
pany or other multi-lateral arrange-
ment or agreement that contains
transmission rates, terms or conditions
and that is executed on or before July
9, 1996 must take transmission service
under a joint pool-wide or system-wide
open access transmission tariff filed
pursuant to this section for wholesale
trades among the pool or system mem-
bers.

(4) Consistent with paragraph (c)(1) of
this section, every Commission-ap-
proved ISO or RTO must have on file
with the Commission an open access
transmission tariff of general applica-
bility for transmission services, includ-
ing ancillary services, over such facili-
ties. Such tariff must be the pro forma
tariff promulgated by the Commission,
as amended from time to time, or such
other tariff as may be approved by the
Commission consistent with the prin-
ciples set forth in Commission rule-
making proceedings promulgating and
amending the pro forma tariff.

(i) Subject to paragraph (c)(4)(ii) of
this section, a Commission-approved
ISO or RTO must file the revisions to
its open access transmission tariff re-
quired by Commission rulemaking pro-
ceedings promulgating and amending
the pro forma tariff pursuant to section
206 of the FPA and accompanying rates
pursuant to section 205 of the FPA in
accordance with the procedures set
forth in Commission rulemaking pro-
ceedings promulgating and amending
the pro forma tariff.

(ii) If a Commission-approved ISO or
RTO can demonstrate that its existing
open access transmission tariff is con-
sistent with or superior to the pro
forma tariff promulgated by the Com-
mission, as amended from time to
time, the Commission-approved ISO or
RTO may instead set forth such dem-
onstration in its filing pursuant to sec-
tion 206 in accordance with the proce-
dures set forth in Commission rule-
making proceedings promulgating and
amending the pro forma tariff.

(6) Any public utility that owns
transmission facilities that are not
under the public utility’s control must,
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consistent with the pro forma tariff re-
quired by paragraph (c)(1) of this sec-
tion, share with the public utility that
controls such facilities (and its Market
Monitoring Unit(s), if applicable):

(i) Transmission line ratings for each
period for which transmission line rat-
ings are calculated for such facilities
(with updated ratings shared each time
ratings are calculated); and

(ii) Written transmission line rating
methodologies used to calculate the
transmission line ratings for such fa-
cilities provided under subparagraph
@i).

(d) Waivers. (1) A public utility sub-
ject to the requirements of this section
and 18 CFR parts 37 (Open Access
Same-Time Information System) and
368 (Standards of Conduct for Trans-
mission Providers) may file a request
for waiver of all or part of such re-
quirements for good cause shown. Ex-
cept as provided in paragraph (f) of this
section, an application for waiver must
be filed no later than 60 days prior to
the time the public utility would have
to comply with the requirement.

(2) The requirements of this section,
18 CFR parts 37 (Open Access Same-
Time Information System) and 358
(Standards of Conduct for Trans-
mission Providers) are waived for any
public utility that is or becomes sub-
ject to such requirements solely be-
cause it owns, controls, or operates
Interconnection Customer’s Inter-
connection Facilities, in whole or in
part, as that term is defined in the
standard generator interconnection
procedures and agreements referenced
in paragraph (f) of this section, or com-
parable jurisdictional interconnection
facilities that are the subject of inter-
connection agreements other than the
standard generator interconnection
procedures and agreements referenced
in paragraph (f) of this section, if the
entity that owns, operates, or controls
such facilities either sells electric en-
ergy, or files a statement with the
Commission that it commits to comply
with and be bound by the obligations
and procedures applicable to electric
utilities under section 210 of the Fed-
eral Power Act.

(i) The waivers referenced in this
paragraph (d)(2) shall be deemed to be
revoked as of the date the public util-
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ity ceases to satisfy the qualifications
of this paragraph (d)(2), and may be re-
voked by the Commission if the Com-
mission determines that it is in the
public interest to do so. After revoca-
tion of its waivers, the public utility
must comply with the requirements
that had been waived within 60 days of
revocation.

(ii) Any eligible entity that seeks
interconnection or transmission serv-
ices with respect to the interconnec-
tion facilities for which a waiver is in
effect pursuant to this paragraph (d)(2)
may follow the procedures in sections
210, 211, and 212 of the Federal Power
Act, 18 CFR 2.20, and 18 CFR part 36. In
any proceeding pursuant to this para-
graph (d)(2)(ii):

(A) The Commission will consider it
to be in the public interest to grant
priority rights to the owner and/or op-
erator of interconnection facilities
specified in this paragraph (d)(2) to use
capacity thereon when such owner and/
or operator can demonstrate that it
has specific plans with milestones to
use such capacity to interconnect its
or its affiliate’s future generation
projects.

(B) For the first five years after the
commercial operation date of the
interconnection facilities specified in
this paragraph (d)(2), the Commission
will apply the rebuttable presumption
that the owner and/or operator of such
facilities has definitive plans to use the
capacity thereon, and it is thus in the
public interest to grant priority rights
to the owner and/or operator of such fa-
cilities to use capacity thereon.

(e) Non-public wutility procedures for
tariff reciprocity compliance. (1) A non-
public utility may submit an open ac-
cess transmission tariff and a request
for declaratory order that its vol-
untary transmission tariff meets the
requirements of Commission rule-
making proceedings promulgating and
amending the pro forma tariff.

(i) Any submittal and request for de-
claratory order submitted by a non-
public utility will be provided an NJ
(non-jurisdictional) docket designa-
tion.

(ii) If the submittal is found to be an
acceptable open access transmission
tariff, an applicant in a Federal Power
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Act (FPA) section 211 or 211A pro-
ceeding against the non-public utility
shall have the burden of proof to show
why service under the open access
transmission tariff is not sufficient and
why a section 211 or 211A order should
be granted.

(2) A non-public utility may file a re-
quest for waiver of all or part of the
reciprocity conditions contained in a
public utility open access transmission
tariff, for good cause shown. An appli-
cation for waiver may be filed at any
time.

(f) Standard generator interconnection
procedures and agreements. (1) Every
public utility that is required to have
on file a non-discriminatory open ac-
cess transmission tariff under this sec-
tion must amend such tariff by adding
the standard interconnection proce-
dures and agreement and the standard
small generator interconnection proce-
dures and agreement required by Com-
mission rulemaking proceedings pro-
mulgating and amending such inter-
connection procedures and agreements,
or such other interconnection proce-
dures and agreements as may be re-
quired by Commission rulemaking pro-
ceedings promulgating and amending
the standard interconnection proce-
dures and agreement and the standard
small generator interconnection proce-
dures and agreement.

(i) Any public utility that seeks a de-
viation from the standard interconnec-
tion procedures and agreement or the
standard small generator interconnec-
tion procedures and agreement re-
quired by Commission rulemaking pro-
ceedings promulgating and amending
such interconnection procedures and
agreements, must demonstrate that
the deviation is consistent with the
principles set forth in Commission
rulemaking proceedings promulgating
and amending such interconnection
procedures and agreements.

(ii) Any public utility that conducts
interconnection studies shall be liable
for and eligible to appeal certain pen-
alties under the interconnection proce-
dures and agreements adopted by the
Commission-approved independent sys-
tem operator or regional transmission
organization under paragraph (f)(1) of
this section following that public util-
ity’s failure to complete an inter-
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connection study by the appropriate
deadline.

(iii)—(iv) [Reserved]

(2) The non-public utility procedures
for tariff reciprocity compliance de-
scribed in paragraph (e) of this section
are applicable to the standard inter-
connection procedures and agreements.

(3) A public utility subject to the re-
quirements of this paragraph (f) may
file a request for waiver of all or part
of the requirements of this paragraph
(f), for good cause shown.

(g) Tariffs and operations of Commis-
sion-approved independent system opera-
tors and regional transmission organiza-
tions—(1) Demand response and pricing—
(i) Ancillary services provided by demand
response resources. (A) Every Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation that operates organized markets
based on competitive bidding for en-
ergy imbalance, spinning re-
serves,supplemental reserves, reactive
power and voltage control, or regula-
tion and frequency response ancillary
services (or its functional equivalent in
the Commission-approved independent
system operator’s or regional trans-
mission organization’s tariff) must ac-
cept bids from demand response re-
sources in these markets for that prod-
uct on a basis comparable to any other
resources, if the demand response re-
source meets the necessary technical
requirements under the tariff, and sub-
mits a bid under the Commission-ap-
proved independent system operator’s
or regional transmission organization’s
bidding rules at or below the market-
clearing price, unless not permitted by
the laws or regulations of the relevant
electric retail regulatory authority.

(B) Each Commission-approved inde-
pendent system operator or regional
transmission organization must allow
providers of a demand response re-
source to specify the following in their
bids:

(I) A maximum duration in hours
that the demand response resource
may be dispatched;

(2) A maximum number of times that
the demand response resource may be
dispatched during a day; and
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(3) A maximum amount of electric
energy reduction that the demand re-
sponse resource may be required to
provide either daily or weekly.

(ii) Removal of deviation charges. A
Commission-approved independent sys-
tem operator or regional transmission
organization with a tariff that contains
a day-ahead and a real-time market
may not assess charge to a purchaser
of electric energy in its day-ahead mar-
ket for purchasing less power in the
real-time market during a real-time
market period for which the Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation declares an operating reserve
shortage or makes a generic request to
reduce load to avoid an operating re-
serve shortage.

(iii) Aggregation of retail customers.
Each Commission-approved inde-
pendent system operator and regional
transmission organization must accept
bids from an aggregator of retail cus-
tomers that aggregates the demand re-
sponse of the customers of utilities
that distributed more than 4 million
megawatt-hours in the previous fiscal
year, and the customers of utilities
that distributed 4 million megawatt-
hours or less in the previous fiscal
year, where the relevant electric retail
regulatory authority permits such cus-
tomers’ demand response to be bid into
organized markets by an aggregator of
retail customers. An independent sys-
tem operator or regional transmission
organization must not accept bids from
an aggregator of retail customers that
aggregates the demand response of the
customers of utilities that distributed
more than 4 million megawatt-hours in
the previous fiscal year, where the rel-
evant electric retail regulatory author-
ity prohibits such customers’ demand
response to be bid into organized mar-
kets by an aggregator of retail cus-
tomers, or the customers of utilities
that distributed 4 million megawatt-
hours or less in the previous fiscal
year, unless the relevant electric retail
regulatory authority permits such cus-
tomers’ demand response to be bid into
organized markets by an aggregator of
retail customers.

(iv) Price formation during periods of
operating reserve shortage. (A) BREach
Commission-approved independent sys-
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tem operator and regional trans-
mission organization must modify its
market rules to allow the market-
clearing price during periods of oper-
ating reserve shortage to reach a level
that rebalances supply and demand so
as to maintain reliability while pro-
viding sufficient provisions for miti-
gating market power. Each Commis-
sion-approved independent system op-
erator and regional transmission orga-
nization must trigger shortage pricing
for any interval in which a shortage of
energy or operating reserves is indi-
cated during the pricing of resources
for that interval.

(B) A Commission-approved inde-
pendent system operator or regional
transmission organization may phase
in this modification of its market
rules.

(v) Demand response compensation in
energy markets. Each Commission-ap-
proved independent system operator or
regional transmission organization
that has a tariff provision permitting
demand response resources to partici-
pate as a resource in the energy mar-
ket by reducing consumption of elec-
tric energy from their expected levels
in response to price signals must:

(A) Pay to those demand response re-
sources the market price for energy for
these reductions when these demand
response resources have the capability
to balance supply and demand and
when payment of the market price for
energy to these resources is cost-effec-
tive as determined by a net benefits
test accepted by the Commission;

(B) Allocate the costs associated with
demand response compensation propor-
tionally to all entities that purchase
from the relevant energy market in the
area(s) where the demand response re-
duces the market price for energy at
the time when the demand response re-
source is committed or dispatched.

(vi) Settlement intervals. Each Com-
mission-approved independent system
operator and regional transmission or-
ganization must settle energy trans-
actions in its real-time markets at the
same time interval it dispatches en-
ergy, must settle operating reserves
transactions in its real-time markets
at the same time interval it prices op-
erating reserves, and must settle
intertie transactions at the same time
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interval it schedules intertie trans-
actions.

(2) Long-term power contracting in or-
ganized markets. Each Commission-ap-
proved independent system operator or
regional transmission organization
must provide a portion of its Web site
for market participants to post offers
to buy or sell power on a long-term
basis.

(3) Market monitoring policies. (i) Each
Commission-approved independent sys-
tem operator or regional transmission
organization must modify its tariff
provisions governing its Market Moni-
toring Unit to reflect the directives
provided in Order No. 719, including the
following:

(A) Each Commission-approved inde-
pendent system operator or regional
transmission organization must in-
clude in its tariff a provision to provide
its Market Monitoring Unit access to
Commission-approved independent sys-
tem operator and regional trans-
mission organization market data, re-
sources and personnel to enable the
MarketMonitoring Unit to carry out
its functions.

(B) The tariff provision must provide
the Market Monitoring Unit complete
access to the Commission-approved
independent system operator’s and re-
gional transmission organization’s
databases of market information.

(C) The tariff provision must provide
that any data created by the Market
Monitoring Unit, including, but not
limited to, reconfiguring of the Com-
mission-approved independent system
operator’s and regional transmission
organization’s data, will be kept within
the exclusive control of the Market
Monitoring Unit.

(D) The Market Monitoring Unit
must report to the Commission-ap-
proved independent system operator’s
or regional transmission organization’s
board of directors, with its manage-
ment members removed, or to an inde-
pendent committee of the Commaission-
approved independent system opera-
tor’s or regional transmission organi-
zation’s board of directors. A Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation that has both an internal Mar-
ket Monitoring Unit and an external
Market Monitoring Unit may permit
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the internal Market Monitoring Unit
to report to management and the ex-
ternal Market Monitoring Unit to re-
port to the Commission-approved inde-
pendent system operator’s or regional
transmission organization’s board of
directors with its management mem-
bers removed, or to an independent
committee of the Commission-ap-
proved independent system operator or
regional transmission organization
board of directors. If the internal mar-
ket monitor is responsible for carrying
out any or all of the core Market Moni-
toring Unit functions identified in
paragraph (g)(3)(ii) of this section, the
internal market monitor must report
to the independent system operator’s
or regional transmission organization’s
board of directors.

(E) A Commission-approved inde-
pendent system operator or regional
transmission organization may not
alter the reports generated by the Mar-
ket Monitoring Unit, or dictate the
conclusions reached by the Market
Monitoring Unit.

(F) Each Commission-approved inde-
pendent system operator or regional
transmission organization must con-
solidate the core Market Monitoring
Unit provisions into one section of its
tariff. Each independent system oper-
ator or regional transmission organiza-
tion must include a mission statement
in the introduction to the Market Mon-
itoring Unit provisions that identifies
the Market Monitoring Unit’s goals,
including the protection of consumers
and market participants by the identi-
fication and reporting of market design
flaws and market power abuses.

(ii) Core Functions of Market Moni-
toring Unit. The Market Monitoring
Unit must perform the following core
functions:

(A) Evaluate existing and proposed
market rules, tariff provisions and
market design elements and rec-
ommend proposed rule and tariff
changes to the Commission-approved
independent system operator or re-
gional transmission organization, to
the Commission’s Office of Energy
Market Regulation staff and to other
interested entities such as state com-
missions and market participants, pro-
vided that:
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(I) The Market Monitoring Unit is
not to effectuate its proposed market
design itself, and

(2) The Market Monitoring Unit must
limit distribution of its identifications
and recommendations to the inde-
pendent system operator or regional
transmission organization and to Com-
mission staff in the event it believes
broader dissemination could lead to ex-
ploitation, with an explanation of why
further dissemination should be avoid-
ed at that time.

(B) Review and report on the per-
formance of the wholesale markets to
the Commission-approved independent
system operator or regional trans-
mission organization, the Commission,
and other interested entities such as
state commissions and market partici-
pants, on at least a quarterly basis and
submit a more comprehensive annual
state of the market report. The Market
Monitoring Unit may issue additional
reports as necessary.

(C) Identify and notify the Commis-
sion’s Office of Enforcement staff of in-
stances in which a market partici-
pant’s or the Commission-approved
independent system operator’s or re-
gional transmission organization’s be-
havior may require investigation, in-
cluding, but not limited to, suspected
Market Violations.

(iii) Tariff administration and mitiga-
tion (A) A Commission-approved inde-
pendent system operator or regional
transmission organization may not
permit its Market Monitoring Unit,
whether internal or external, to par-
ticipate in the administration of the
Commission-approved independent sys-
tem operator’s or regional trans-
mission organization’s tariff or, except
as provided in paragraph (g)(3)(iii)(D)
of this section, to conduct prospective
mitigation.

(B) A Commission-approved inde-
pendent system operator or regional
transmission organization may permit
its Market Monitoring Unit to provide
the inputs required for the Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation to conduct prospective mitiga-
tion, including, but not limited to, ref-
erence levels, identification of system
constraints, and cost calculations.
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(C) A Commission-approved inde-
pendent system operator or regional
transmission organization may allow
its Market Monitoring Unit to conduct
retrospective mitigation.

(D) A Commission-approved inde-
pendent system operator or regional
transmission organization with a hy-
brid Market Monitoring Unit structure
may permit its internal market mon-
itor to conduct prospective and/or ret-
rospective mitigation, in which case it
must assign to its external market
monitor the responsibility and the
tools to monitor the quality and appro-
priateness of the mitigation.

(E) Each Commission-approved inde-
pendent system operator or regional
transmission organization must iden-
tify in its tariff the functions the Mar-
ket Monitoring Unit will perform and
the functions the Commission-ap-
proved independent system operator or
regional transmission organization will
perform.

(iv) Protocols on Market Monitoring
Unit referrals to the Commission of sus-
pected violations. (A) A Market Moni-
toring Unit is to make a non-public re-
ferral to the Commission in all in-
stances where the Market Monitoring
Unit has reason to believe that a Mar-
ket Violation has occurred. While the
Market Monitoring Unit need not be
able to prove that a Market Violation
has occurred, the Market Monitoring
Unit is to provide sufficient credible
information to warrant further inves-
tigation by the Commission. Once the
Market Monitoring Unit has obtained
sufficient credible information to war-
rant referral to the Commission, the
Market Monitoring Unit is to imme-
diately refer the matter to the Com-
mission and desist from independent
action related to the alleged Market
Violation. This does not preclude the
Market Monitoring Unit from con-
tinuing to monitor for any repeated in-
stances of the activity by the same or
other entities, which would constitute
new Market Violations. The Market
Monitoring Unit is to respond to re-
quests from the Commission for any
additional information in connection
with the alleged Market Violation it
has referred.

(B) All referrals to the Commission
of alleged Market Violations are to be
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in writing, whether transmitted elec-
tronically, by fax, mail, or courier. The
Market Monitoring Unit may alert the
Commission orally in advance of the
written referral.

(C) The referral is to be addressed to
the Commission’s Director of the Office
of Enforcement, with a copy also di-
rected to both the Director of the Of-
fice of Energy Market Regulation and
the General Counsel.

(D) The referral is to include, but
need not be limited to, the following
information.

(I) The name[s] of and, if possible,
the contact information for, the
entity[ies] that allegedly took the
action[s] that constituted the alleged
Market Violation[s];

(2) The date[s] or time period during
which the alleged Market Violation[s]
occurred and whether the alleged
wrongful conduct is ongoing;

(3) The specific rule or regulation,
and/or tariff provision, that was alleg-
edly violated, or the nature of any in-
appropriate dispatch that may have oc-
curred;

(4) The specific act[s] or conduct that
allegedly constituted the Market Vio-
lation;

(5) The consequences to the market
resulting from the acts or conduct, in-
cluding, if known, an estimate of eco-
nomic impact on the market;

(6) If the Market Monitoring Unit be-
lieves that the act[s] or conduct con-
stituted a violation of the anti-manipu-
lation rule of Part 1lc, a description of
the alleged manipulative effect on mar-
ket prices, market conditions, or mar-
ket rules;

(7) Any other information the Market
Monitoring Unit believes is relevant
and may be helpful to the Commission.

(E) Following a referral to the Com-
mission, the Market Monitoring Unit is
to continue to notify and inform the
Commission of any information that
the Market Monitoring Unit learns of
that may be related to the referral, but
the Market Monitoring Unit is not to
undertake any investigative steps re-
garding the referral except at the ex-
press direction of the Commission or
Commission Staff.

(v) Protocols on Market Monitoring
Unit Referrals to the Commission of Per-
ceived Market Design Flaws and Rec-
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ommended Tariff Changes. (A) A Market
Monitoring Unit is to make a referral
to the Commission in all instances
where the Market Monitoring Unit has
reason to believe market design flaws
exist that it believes could effectively
be remedied by rule or tariff changes.
The Market Monitoring Unit must
limit distribution of its identifications
and recommendations to the inde-
pendent system operator or regional
transmission organization and to the
Commission in the event it believes
broader dissemination could lead to ex-
ploitation, with an explanation of why
further dissemination should be avoid-
ed at that time.

(B) All referrals to the Commission
relating to perceived market design
flaws and recommended tariff changes
are to be in writing, whether trans-
mitted electronically, by fax, mail, or
courier. The Market Monitoring Unit
may alert the Commission orally in ad-
vance of the written referral.

(C) The referral should be addressed
to the Commission’s Director of the Of-
fice of Energy Market Regulation, with
copies directed to both the Director of
the Office of Enforcement and the Gen-
eral Counsel.

(D) The referral is to include, but
need not be limited to, the following
information.

(I) A detailed narrative describing
the perceived market design flaw[s];

(2) The consequences of the perceived
market design flaw[s], including, if
known, an estimate of economic im-
pact on the market;

(3) The rule or tariff change(s) that
the Market Monitoring Unit believes
could remedy the perceived market de-
sign flaw;

(4) Any other information the Market
Monitoring Unit believes is relevant
and may be helpful to the Commission.

(E) Following a referral to the Com-
mission, the Market Monitoring Unit is
to continue to notify and inform the
Commission of any additional informa-
tion regarding the perceived market
design flaw, its effects on the market,
any additional or modified observa-
tions concerning the rule or tariff
changes that could remedy the per-
ceived design flaw, any recommenda-
tions made by the Market Monitoring
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Unit to the regional transmission orga-
nization or independent system oper-
ator, stakeholders, market partici-
pants or state commissions regarding
the perceived design flaw, and any ac-
tions taken by the regional trans-
mission organization or independent
system operator regarding the per-
ceived design flaw.

(vi) Market Monitoring Unit ethics
standards. BEach Commission-approved
independent system operator or re-
gional transmission organization must
include in its tariff ethical standards
for its Market Monitoring Unit and the
employees of its Market Monitoring
Unit. At a minimum, the ethics stand-
ards must include the following re-
quirements:

(A) The Market Monitoring Unit and
its employees must have no material
affiliation with any market participant
or affiliate.

(B) The Market Monitoring Unit and
its employees must not serve as an offi-
cer, employee, or partner of a market
participant.

(C) The Market Monitoring Unit and
its employees must have no material
financial interest in any market par-
ticipant or affiliate with potential ex-
ceptions for mutual funds and non-di-
rected investments.

(D) The Market Monitoring Unit and
its employees must not engage in any
market transactions other than the
performance of their duties under the
tariff.

(E) The Market Monitoring Unit and
its employees must not be com-
pensated, other than by the Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation that retains or employs it, for
any expert witness testimony or other
commercial services, either to the
Commission-approved independent sys-
tem operator or regional transmission
organization or to any other party, in
connection with any legal or regu-
latory proceeding or commercial trans-
action relating to the Commission-ap-
proved independent system operator or
regional transmission organization or
to the Commission-approved inde-
pendent system operator’s or regional
transmission organization’s markets.

(F) The Market Monitoring Unit and
its employees may not accept anything
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of value from a market participant in
excess of a de minimis amount.

(G) The Market Monitoring Unit and
its employees must advise a supervisor
in the event they seek employment
with a market participant, and must
disqualify themselves from partici-
pating in any matter that would have
an effect on the financial interest of
the market participant.

(4) Electronic delivery of data. Each
Commission-approved regional trans-
mission organization and independent
system operator must electronically
deliver to the Commission, on an ongo-
ing basis and in a form and manner
consistent with its own collection of
data and in a form and manner accept-
able to the Commission, data related to
the markets that the regional trans-
mission organization or independent
system operator administers.

(5) Offer and bid data. (i) Unless a
Commission-approved independent sys-
tem operator or regional transmission
organization obtains Commission ap-
proval for a different period, each Com-
mission-approved independent system
operator and regional transmission or-
ganization must release its offer and
bid data within three months.

(ii) A Commission-approved inde-
pendent system operator or regional
transmission organization must mask
the identity of market participants
when releasing offer and bid data. The
Commission-approved independent sys-
tem operators and regional trans-
mission organization may propose a
time period for eventual unmasking.

(6) Responsiveness of Commission-ap-
proved independent system operators and
regional transmission organizations. Each
Commission-approved independent sys-
tem operator or regional transmission
organization must adopt business prac-
tices and procedures that achieve Com-
mission-approved independent system
operator and regional transmission or-
ganization board of directors’ respon-
siveness to customers and other stake-
holders and satisfy the following cri-
teria:

(i) Inclusiveness. The business prac-
tices and procedures must ensure that
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any customer or other stakeholder af-
fected by the operation of the Commis-
sion-approved independent system op-
erator or regional transmission organi-
zation, or its representative, is per-
mitted to communicate the customer’s
or other stakeholder’s views to the
independent system operator’s or re-
gional transmission organization’s
board of directors;

(ii) Fairness in balancing diverse inter-
ests. The business practices and proce-
dures must ensure that the interests of
customers or other stakeholders are
equitably considered, and that delib-
eration and consideration of Commis-
sion-approved independent system op-
erator’s and regional transmission or-
ganization’s issues are not dominated
by any single stakeholder category;

(iii) Representation of minority posi-
tions. The business practices and proce-
dures must ensure that, in instances
where stakeholders are not in total
agreement on a particular issue, mi-
nority positions are communicated to
the Commission-approved independent
system operator’s and regional trans-
mission organization’s board of direc-
tors at the same time as majority posi-
tions; and

(iv) Ongoing responsiveness. The busi-
ness practices and procedures must
provide for stakeholder input into the
Commission-approved independent sys-
tem operator’s or regional trans-
mission organization’s decisions as
well as mechanisms to provide feed-
back to stakeholders to ensure that in-
formation exchange and communica-
tion continue over time.

(7 Compliance filings. All Commis-
sion-approved independent system op-
erators and regional transmission orga-
nizations must make a compliance fil-
ing with the Commission as described
in Order No. 719 under the following
schedule:

(i) The compliance filing addressing
the accepting of bids from demand re-
sponse resources in markets for ancil-
lary services on a basis comparable to
other resources, removal of deviation
charges, aggregation of retail cus-
tomers, shortage pricing during periods
of operating reserve shortage, long-
term power contracting in organized
markets, Market Monitoring TUnits,
Commission-approved independent sys-
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tem operators’ and regional trans-
mission organizations’ board of direc-
tors’ responsiveness, and reporting on
the study of the need for further re-
forms to remove barriers to com-
parable treatment of demand response
resources must be submitted on or be-
fore April 28, 2009.

(ii) A public utility that is approved
as a regional transmission organization
under §35.34, or that is not approved
but begins to operate regional markets
for electric energy or ancillary services
after December 29, 2008, must comply
with Order No. 719 and the provisions of
paragraphs (g)(1) through (g)(56) of this
section before beginning operations.

(8) Frequency regulation compensation
in ancillary services markets. BEach Com-
mission-approved independent system
operator or regional transmission orga-
nization that has a tariff that provides
for the compensation for frequency reg-
ulation service must provide such com-
pensation based on the actual service
provided, including a capacity payment
that includes the marginal unit’s op-
portunity costs and a payment for per-
formance that reflects the quantity of
frequency regulation service provided
by a resource when the resource is ac-
curately following the dispatch signal.

(9) Electric storage resources. (i) Each
Commission-approved independent sys-
tem operator and regional trans-
mission organization must have tariff
provisions providing a participation
model for electric storage resources
that:

(A) Ensures that a resource using the
participation model for electric storage
resources in an independent system op-
erator or regional transmission organi-
zation market is eligible to provide all
capacity, energy, and ancillary serv-
ices that it is technically capable of
providing;

(B) Enables a resource using the par-
ticipation model for electric storage
resources to be dispatched and ensures
that such a dispatchable resource can
set the wholesale market clearing price
as both a wholesale seller and whole-
sale buyer consistent with rules that
govern the conditions under which a
resource can set the wholesale price;

(C) Accounts for the physical and
operational characteristics of electric
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storage resources through bidding pa-
rameters or other means; and

(D) Establishes a minimum size re-
quirement for resources using the par-
ticipation model for electric storage
resources that does not exceed 100 kW.

(ii) The sale of electric energy from
an independent system operator or re-
gional transmission organization mar-
ket to an electric storage resource that
the resource then resells back to that
market must be at the wholesale loca-
tional marginal price.

(10) Transparency—(i) Uplift reporting.
Each Commission-approved inde-
pendent system operator or regional
transmission organization must post
two reports, at minimum, regarding
uplift on a publicly accessible portion
of its website. First, each Commission-
approved independent system operator
or regional transmission organization
must post uplift, paid in dollars, and
categorized by transmission zone, day,
and uplift category. Transmission zone
shall be defined as the geographic area
that is used for the local allocation of
charges. Transmission zones with fewer
than four resources may be aggregated
with one or more neighboring trans-
mission zones, until each aggregated
zone contains at least four resources,
and reported collectively. This report
shall be posted within 20 calendar days
of the end of each month. Second, each
Commission-approved independent sys-
tem operator or regional transmission
organization must post the resource
name and the total amount of uplift
paid in dollars aggregated across the
month to each resource that received
uplift payments within the calendar
month. This report shall be posted
within 90 calendar days of the end of
each month.

(i1) Reporting Operator-Initiated Com-
mitments. Each Commission-approved
independent system operator or re-
gional transmission organization must
post a report of each operator-initiated
commitment listing the size of the
commitment, transmission zone, com-
mitment reason, and commitment
start time on a publicly accessible por-
tion of its website within 30 calendar
days of the end of each month. Trans-
mission zone shall be defined as a geo-
graphic area that is used for the local
allocation of charges. Commitment
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reasons shall include, but are not lim-
ited to, system-wide capacity, con-
straint management, and voltage sup-
port.

(iii) Transmission constraint penalty
factors. Each Commission-approved
independent system operator or re-
gional transmission organization must
include, in its tariff, its transmission
constraint penalty factor values; the
circumstances, if any, under which the
transmission constraint penalty fac-
tors can set locational marginal prices;
and the procedure, if any, for tempo-
rarily changing the transmission con-
straint penalty factor values. Any pro-
cedure for temporarily changing trans-
mission constraint penalty factor val-
ues must provide for notice of the
change to market participants.

(11) A resource’s incremental energy
offer must be capped at the higher of
$1,0000MWh or that resource’s cost-
based incremental energy offer. For the
purpose of calculating Locational Mar-
ginal Prices, Regional Transmission
Organizations and Independent System
Operators must cap cost-based incre-
mental energy offers at $2,0000MWh.
The actual or expected costs under-
lying a resource’s cost-based incre-
mental energy offer above $1,000/(MWh
must be verified before that offer can
be used for purposes of calculating Lo-
cational Marginal Prices. If a resource
submits an incremental energy offer
above $1,0000MWh and the actual or ex-
pected costs underlying that offer can-
not be verified before the market clear-
ing process begins, that offer may not
be used to calculate Locational Mar-
ginal Prices and the resource would be
eligible for a make-whole payment if
that resource is dispatched and the re-
source’s actual costs are verified after-
the-fact. A resource would also be eli-
gible for a make-whole payment if it is
dispatched and its verified cost-based
incremental energy offer exceeds $2,000/
MWh. All resources, regardless of type,
are eligible to submit cost-based incre-
mental energy offers in excess of $1,000/
MWh.

(12) Distributed energy resource
aggregators. (i) Each independent sys-
tem operator and regional trans-
mission organization must have tariff
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provisions that allow distributed en-
ergy resource aggregations to partici-
pate directly in the independent sys-
tem operator or regional transmission
organization markets.

(ii) Bach regional transmission orga-
nization and independent system oper-
ator, to accommodate the participa-
tion of distributed energy resource ag-
gregations, must establish market
rules that address:

(A) Eligibility to participate in the
independent system operator or re-
gional transmission organization mar-
kets through a distributed energy re-
source aggregation;

(B) Locational requirements for dis-
tributed energy resource aggregations;

(C) Distribution factors and bidding
parameters for distributed energy re-
source aggregations;

(D) Information and data require-
ments for distributed energy resource
aggregations;

(BE) Modification to the list of re-
sources in a distributed energy re-
source aggregation;

(F) Metering and telemetry system
requirements for distributed energy re-
source aggregations;

(G) Coordination between the re-
gional transmission organization or
independent system operator, the dis-
tributed energy resource aggregator,
the distribution utility, and the rel-
evant electric retail regulatory au-
thorities; and

(H) Market participation agreements
for distributed energy resource
aggregators.

(iii) Each regional transmission orga-
nization and independent system oper-
ator must establish a minimum size re-
quirement for distributed energy re-
source aggregations that does not ex-
ceed 100 kW.

(iv) Each regional transmission orga-
nization and independent system oper-
ator must accept bids from a distrib-
uted energy resource aggregator if its
aggregation includes distributed en-
ergy resources that are customers of
utilities that distributed more than 4
million megawatt-hours in the pre-
vious fiscal year. An independent sys-
tem operator or regional transmission
organization must not accept bids from
a distributed energy resource
aggregator if its aggregation includes
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distributed energy resources that are
customers of utilities that distributed
4 million megawatt-hours or less in the
previous fiscal year, unless the rel-
evant electric retail regulatory author-
ity permits such customers to be bid
into RTO/ISO markets by a distributed
energy resource aggregator.

(13) Transmission line ratings. (i) Each
Commission-approved independent sys-
tem operator or regional transmission
organization must establish and main-
tain systems and procedures necessary
to allow any public utility whose
transmission facilities are under the
independent control of the independent
system operator or regional trans-
mission organization to electronically
update transmission line ratings for
such facilities (for each period for
which transmission line ratings are
calculated) at least hourly, with such
data submitted by those public utility
transmission owners directly into the
independent system operator’s or re-
gional transmission organization’s
EMS through SCADA or related sys-
tems.

(ii) [Reserved]

[Order 888, 61 FR 21693, May 10, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §35.28, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§35.29 Treatment of special assess-
ments levied under the Atomic En-
ergy Act of 1954, as amended by
Title XI of the Energy Policy Act of
1992.

The costs that public utilities incur
relating to special assessments under
the Atomic Energy Act of 1954, as
amended by the Energy Policy Act of
1992, are costs that may be reflected in
jurisdictional rates. Public utilities
seeking to recover the costs incurred
relating to special assessments shall
comply with the following procedures.

(a) Fuel adjustment clauses. In com-
puting the Account 518 cost of nuclear
fuel pursuant to §35.14(a)(6), utilities
seeking to recover the costs of special
assessments through their fuel adjust-
ment clauses shall:

(1) Deduct any expenses associated
with special assessments included in
Account 518;
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(2) Add to Account 518 one-twelfth of
any payments made for special assess-
ments within the 12-month period end-
ing with the current month; and

(3) Deduct from Account 518 one-
twelfth of any refunds of payments
made for special assessments received
within the 12-month period ending with
the current month that is received
from the Federal government because
the public utility has contested a spe-
cial assessment or overpaid a special
assessment.

(b) Cost of service data requirements.
Public utilities filing rate applications
under §§35.12 or 35.13 (regardless of
whether the utility elects the abbre-
viated, unadjusted Period I, adjusted
Period I, or Period II cost support re-
quirements) must submit cost data
that is computed in accordance with
the requirements specified in para-
graphs (a) (1), (2) and (3) of this section.

(c) Formula rates. Public utilities
with formula rates on file that provide
for the automatic recovery of nuclear
fuel costs must reflect the costs of spe-
cial assessments in accordance with
the requirements specified in para-
graphs (a) (1), (2) and (3) of this section.

[Order 557, 58 FR 51221, Oct. 1, 1993. Redesig-
nated by Order 888, 61 FR 21692, May 10, 1996]

Subpart D—Procedures and Re-
quirements for Public Utility
Sales of Power to Bonneville
Power Administration Under
Northwest Power Act

AUTHORITY: Federal Power Act, 16 U.S.C.
792-828c (1976 and Supp. IV 1980) and Pacific
Northwest Electric Power Planning and Con-
servation Act, 16 U.S.C. 830-839h (Supp. IV
(1980)).

§35.30 General provisions.

(a) Applicability. This subpart applies
to any sales of electric power subject
to the Commission’s jurisdiction under
Part II of the Federal Power Act from
public utilities to the Administrator of
the Bonneville Power Administration
(BPA) at the average system cost
(ASC) of that utility’s resources (elec-
tric power generation by the utility)
pursuant to section 5(c) of the Pacific
Northwest Electric Power Planning
and Conservation Act, 16 U.S.C. 830-
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839h. The ASC is determined by BPA in
accordance with 18 CFR part 301.

(b) Effectiveness of rates. (1) During
the period between the date of BPA’s
determination of ASC and the date of
the final order issued by the Commis-
sion, the utility may charge the rate
based on the ASC determined by BPA,
subject to §35.31(c) of this part.

(2) Except as otherwise provided
under this section, the ASC ordered by
the Commission will be deemed in ef-
fect from the beginning of the relevant
exchange  period, as defined in
§301.1(b)(95) of this chapter. For any
initial exchange period after the Com-
mission approves a new ASC method-
ology, the ASC will be effective retro-
actively under this paragraph only if
the utility files its new ASC within the
time allowed under BPA procedures.
Any utility that files a revised ASC
with BPA in accordance with this para-
graph must promptly file with the
Commission a notice of timely filing of
the new ASC.

(c) Filing requirements. Within 15 busi-
ness days of the date of issuance of the
BPA report on a utility’s ASC, the util-
ity must file with the Commission the
ASC determined by BPA, the BPA
written report, the utility’s ASC sched-
ules, material necessary to comply
with 18 CFR 35.13(c), and any other ma-
terial requested by the Commission or
its staff.

[Order 337, 48 FR 46976, Oct. 17, 1983, as
amended by Order 400, 49 FR 39300, Oct. 5,
1984]

§35.31 Commission review.

(a) Procedures. Filings under this sub-
part are subject to the procedures ap-
plicable to other filings under section
205 of the Federal Power Act, as the
Commission deems appropriate.

(b) Commission standard. With respect
to any filing under this subpart, the
Commission will determine whether
the ASC set by BPA for the applicable
exchange period was determined in ac-
cordance with the ASC methodology
set forth at 18 CFR 301.1. If the ASC is
not in accord with the methodology,
the Commission will order that BPA
amend the ASC to conform with the
methodology. If the ASC is in accord
with the methodology, the rate is
deemed just and reasonable.
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(c) Refunds and adjustments. (1) Any
ASC-based rate charged by a public
utility under this subpart pending
Commission order is subject to refund
or to adjustment that increases the
ASC-based rate.

(2) Any interest on refunds ordered
by the Commission under this subpart
is computed in accordance with 18 CFR
35.19a. Interest on any increase ordered
by the Commission will be at the rate
charged to BPA by the U.S. Treasury
during that period, unless the Commis-
sion orders another interest rate.

(Approved by the Office of Management and
Budget under control number 1902-0096)

[Order 337, 48 FR 46976, Oct. 17, 1983, as
amended at 49 FR 1177, Jan. 10, 1984]

Subpart E—Regulations Governing
Nuclear Plant Decommis-
sioning Trust Funds

§35.32

(a) If a public utility has elected to
provide for the decommissioning of a
nuclear power plant through a nuclear
plant decommissioning trust fund
(Fund), the Fund must meet the fol-
lowing criteria:

(1) The Fund must be an external
trust fund in the United States, estab-
lished pursuant to a written trust
agreement, that is independent of the
utility, its subsidiaries, affiliates or as-
sociates. If the trust fund includes
monies collected both in Commission-
jurisdictional rates and in non-Com-
mission-jurisdictional rates, then a
separate account of the Commission-
jurisdictional monies shall be main-
tained.

(2) The utility may provide overall
investment policy to the Trustee or In-
vestment Manager, but it may do so
only in writing, and neither the utility
nor its subsidiaries, affiliates or associ-
ates may serve as Investment Manager
or otherwise engage in day-to-day man-
agement of the Fund or mandate indi-
vidual investment decisions.

(3) The Fund’s Investment Manager
must exercise the standard of care,
whether in investing or otherwise, that
a prudent investor would use in the
same circumstances. The term ‘‘pru-
dent investor’” means a prudent inves-
tor as described in Restatement of the

General provisions.

18 CFR Ch. | (4-1-25 Edition)

Law (Third), Trusts §227, including
general comments and reporter’s notes,
pages 8-101. St. Paul, MN: American
Law Institute Publishers, (1992). ISBN
0-314-84246-2. This incorporation by ref-
erence was approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the Amer-
ican Law Institute, 4025 Chestnut
Street, Philadelphia, PA 19104, and are
also available in local law libraries.
Copies may be inspected at the Federal
Energy Regulatory Commission’s Li-
brary, Room 95-01, 888 First Street, NE.
Washington, DC or at the National Ar-
chives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: http:/
www.archives.gov/federal _register/
code_of federal regulations/
ibr_locations.html.

(4) The Trustee shall have a net
worth of at least $100 million. In calcu-
lating the $100 million net worth re-
quirement, the net worth of the Trust-
ee’s parent corporation and/or affiliates
may be taken into account only if such
entities guarantee the Trustee’s re-
sponsibilities to the Fund.

(5) The Trustee or Investment Man-
ager shall keep accurate and detailed
accounts of all investments, receipts,
disbursements and transactions of the
Fund. All accounts, books and records
relating to the Fund shall be open to
inspection and audit at reasonable
times by the utility or its designee or
by the Commission or its designee. The
utility or its designee must notify the
Commission prior to performing any
such inspection or audit. The Commis-
sion may direct the utility to conduct
an audit or inspection.

(6) Absent the express authorization
of the Commission, no part of the as-
sets of the Fund may be used for, or di-
verted to, any purpose other than to
fund the costs of decommissioning the
nuclear power plant to which the Fund
relates, and to pay administrative
costs and other incidental expenses, in-
cluding taxes, of the Fund.

(7) If the Fund balances exceed the
amount actually expended for decom-
missioning after decommissioning has
been completed, the utility shall re-
turn the excess jurisdictional amount
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to ratepayers, in a manner the Com-
mission determines.

(8) Except for investments tied to
market indexes or other mutual funds,
the Investment Manager shall not in-
vest in any securities of the utility for
which it manages the funds or in that
utility’s subsidiaries, affiliates, or as-
sociates or their successors or assigns.

(9) The utility and the Fiduciary
shall seek to obtain the best possible
tax treatment of amounts collected for
nuclear plant decommissioning. In this
regard, the utility and the Fiduciary
shall take maximum advantage of tax
deductions and credits, when it is con-
sistent with sound business practices
to do so.

(10) Each utility shall deposit in the
Fund at least quarterly all amounts in-
cluded in Commission-jurisdictional
rates to fund nuclear power plant de-
commissioning.

(b) The establishment, organization,
and maintenance of the Fund shall not
relieve the utility or its subsidiaries,
affiliates or associates of any obliga-
tions it may have as to the decommis-
sioning of the nuclear power plant. It is
not the responsibility of the Fiduciary
to ensure that the amount of monies
that a Fund contains are adequate to
pay for a nuclear unit’s decommis-
sioning.

(c) A utility may establish both
qualified and non-qualified Funds with
respect to a utility’s interest in a spe-
cific nuclear plant. This section applies
to both ‘‘qualified” (under the Internal
Revenue Code, 26 U.S.C. 468A, or any
successor section) and non-qualified
Funds.

(d) A utility must regularly supply to
the Fund’s Investment Manager, and
regularly update, essential information
about the nuclear unit covered by the
Trust Fund Agreement, including its
description, location, expected remain-
ing useful life, the decommissioning
plan the utility proposes to follow, the
utility’s liquidity needs once decom-
missioning begins, and any other infor-
mation that the Fund’s Investment
Manager would need to construct and
maintain, over time, a sound invest-
ment plan.

(e) A utility should monitor the per-
formance of all Fiduciaries of the Fund
and, if necessary, replace them if they
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are not properly performing assigned
responsibilities.

[Order 580-A, 62 FR 33348, June 19, 1997, as
amended at 69 FR 18803, Apr. 9, 2004]

§35.33 Specific provisions.

(a) In addition to the general provi-
sions of §35.32, the Trustee must ob-
serve the provisions of this section.

(b) The Trustee may use Fund assets
only to:

(1) Satisfy the liability of a utility
for decommissioning costs of the nu-
clear power plant to which the Fund
relates as provided by §35.32; and

(2) Pay administrative costs and
other incidental expenses, including
taxes, of the Fund as provided by
§35.32.

(c) To the extent that the Trustee
does not currently require the assets of
the Fund for the purposes described in
paragraphs (b)(1) and (b)(2) of this sec-
tion, the Investment Manager, when
investing Fund assets, must exercise
the same standard of care that a rea-
sonable person would exercise in the
same circumstances. In this context, a
“‘reasonable person’ means a prudent
investor as described in Restatement of
the Law (Third), Trusts §227, including
general comments and reporter’s notes,
pages 8-101. St. Paul, MN: American
Law Institute Publishers, 1992. ISBN 0-
314-84246-2. This incorporation by ref-
erence was approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the Amer-
ican Law Institute, 4025 Chestnut
Street, Philadelphia, PA 19104, and are
also available in local law libraries.
Copies may be inspected at the Federal
Energy Regulatory Commission, 888
First Street, NE. Washington, DC or at
the National Archives and Records Ad-
ministration (NARA). For information
on the availability of this material at
NARA, call 202-741-6030, or go to: http./
www.archives.gov/federal-register/cfr/ibr-
locations.html.

(d) The utility must submit to the
Commission by March 31 of each year,
one original and three conformed cop-
ies of the financial report furnished to
the utility by the Fund’s Trustee that
shows for the previous calendar year:

(1) Fund assets and liabilities at the
beginning of the period;
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(2) Activity of the Fund during the
period, including amounts received
from the utility, a summary amount
for purchases of fund investments and
a summary amount for sales of fund in-
vestments, gains and losses from in-
vestment activity, disbursements from
the Fund for decommissioning activity
and payment of Fund expenses, includ-
ing taxes; and

(3) Fund assets and liabilities at the
end of the period. The report should
not include the liability for decommis-
sioning.

(4) Public utilities owning nuclear
plants must maintain records of indi-
vidual purchase and sales transactions
until after decommissioning has been
completed and any excess jurisdic-
tional amounts have been returned to
ratepayers in a manner that the Com-
mission determines. The public utility
need not include these records in the fi-
nancial report that it furnishes to the
Commission by March 31 of each year.

(e) The utility must also mail a copy
of the financial report provided to the
Commission pursuant to paragraph (d)
of this section to anyone who requests
it.

(f) If an independent public account-
ant has expressed an opinion on the re-
port or on any portion of the report,
then that opinion must accompany the
report.

[Order 580-A, 62 FR 33348, June 19, 1997, as
amended at 69 FR 18803, Apr. 9, 2004; Order
658, 70 FR 34343, June 14, 2005; Order 737, 75
FR 43404, July 26, 2010]

Subpart F—Procedures and Re-
quirements Regarding Re-
gional Transmission Organiza-
tions

§35.34 Regional Transmission Organi-
zations.

(a) Purpose. This section establishes
required characteristics and functions
for Regional Transmission Organiza-
tions for the purpose of promoting effi-
ciency and reliability in the operation
and planning of the electric trans-
mission grid and ensuring non-dis-
crimination in the provision of electric
transmission services. This section fur-
ther directs each public utility that
owns, operates, or controls facilities
used for the transmission of electric
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energy in interstate commerce to
make certain filings with respect to
forming and participating in a Re-
gional Transmission Organization.

(b) Definitions. (1) Regional Trans-
mission Organization means an entity
that satisfies the minimum character-
istics set forth in paragraph (j) of this
section, performs the functions set
forth in paragraph (k) of this section,
and accommodates the open architec-
ture condition set forth in paragraph
(1) of this section.

(2) Market participant means:

(i) Any entity that, either directly or
through an affiliate, sells or brokers
electric energy, or provides ancillary
services to the Regional Transmission
Organization, unless the Commission
finds that the entity does not have eco-
nomic or commercial interests that
would be significantly affected by the
Regional Transmission Organization’s
actions or decisions; and

(ii) Any other entity that the Com-
mission finds has economic or commer-
cial interests that would be signifi-
cantly affected by the Regional Trans-
mission Organization’s actions or deci-
sions.

(3) Affiliate means the definition
given in section 2(a)(11) of the Public
Utility Holding Company Act (15 U.S.C.
79b(a)(11)).

(4) Class of market participants means
two or more market participants with
common economic or commercial in-
terests.

(c) General rule. Except for those pub-
lic utilities subject to the require-
ments of paragraph (h) of this section,
every public utility that owns, oper-
ates or controls facilities used for the
transmission of electric energy in
interstate commerce as of March 6, 2000
must file with the Commission, no
later than October 15, 2000, one of the
following:

(1) A proposal to participate in a Re-
gional Transmission Organization con-
sisting of one of the types of submit-
tals set forth in paragraph (d) of this
section; or

(2) An alternative filing consistent
with paragraph (g) of this section.

(d) Proposal to participate in a Regional
Transmission Organization. For purposes
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of this section, a proposal to partici-
pate in a Regional Transmission Orga-
nization means:

(1) Such filings, made individually or
jointly with other entities, pursuant to
sections 203, 205 and 206 of the Federal
Power Act (16 U.S.C. 824b, 824d, and
824e), as are necessary to create a new
Regional Transmission Organization;

(2) Such filings, made individually or
jointly with other entities, pursuant to
sections 203, 205 and 206 of the Federal
Power Act (16 U.S.C. 824b, 824d, and
824e), as are necessary to join a Re-
gional Transmission Organization ap-
proved by the Commission on or before
the date of the filing; or

(3) A petition for declaratory order,
filed individually or jointly with other
entities, asking whether a proposed
transmission entity would qualify as a
Regional Transmission Organization
and containing at least the following:

(i) A detailed description of the pro-
posed transmission entity, including a
description of the organizational and
operational structure and the intended
participants;

(ii) A discussion of how the trans-
mission entity would satisfy each of
the characteristics and functions of a
Regional Transmission Organization
specified in paragraphs (j), (k) and (1) of
this section;

(iii) A detailed description of the
Federal Power Act section 205 rates
that will be filed for the Regional
Transmission Organization; and

(iv) A commitment to make filings
pursuant to sections 203, 205 and 206 of
the Federal Power Act (16 U.S.C. 824b,
824d, and 824e), as necessary, promptly
after the Commission issues an order in
response to the petition.

(4) Any proposal filed under this
paragraph (d) must include an expla-
nation of efforts made to include public
power entities and electric power co-
operatives in the proposed Regional
Transmission Organization.

(e) [Reserved]

(f) Transfer of operational control. Any
public utility’s proposal to participate
in a Regional Transmission Organiza-
tion filed pursuant to paragraph (c)(1)
of this section must propose that oper-
ational control of that public utility’s
transmission facilities will be trans-
ferred to the Regional Transmission
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Organization on a schedule that will
allow the Regional Transmission Orga-
nization to commence operating the fa-
cilities no later than December 15, 2001.

NOTE TO PARAGRAPH (f): The requirement in
paragraph (f) of this section may be satisfied
by proposing to transfer to the Regional
Transmission Organization ownership of the
facilities in addition to operational control.

(g) Alternative filing. Any filing made
pursuant to paragraph (c¢)(2) of this sec-
tion must contain:

(1) A description of any efforts made
by that public utility to participate in
a Regional Transmission Organization;

(2) A detailed explanation of the eco-
nomic, operational, commercial, regu-
latory, or other reasons the public util-
ity has not made a filing to participate
in a Regional Transmission Organiza-
tion, including identification of any ex-
isting obstacles to participation in a
Regional Transmission Organization;
and

(3) The specific plans, if any, the pub-
lic utility has for further work toward
participation in a Regional Trans-
mission Organization, a proposed time-
table for such activity, an explanation
of efforts made to include public power
entities in the proposed Regional
Transmission Organization, and any
factors (including any law, rule or reg-
ulation) that may affect the public
utility’s ability or decision to partici-
pate in a Regional Transmission Orga-
nization.

(h) Public wutilities participating in ap-
proved transmission entities. Every pub-
lic utility that owns, operates or con-
trols facilities used for the trans-
mission of electric energy in interstate
commerce as of March 6, 2000, and that
has filed with the Commission on or be-
fore March 6, 2000 to transfer oper-
ational control of its facilities to a
transmission entity that has been ap-
proved or conditionally approved by
the Commission on or before March 6,
2000 as being in conformance with the
eleven ISO principles set forth in Order
No. 888, FERC Statutes and Regula-
tions, Regulations Preamble January
1991-June 1996 931,036 (Final Rule on
Open Access and Stranded Costs; see 61
FR 21540, May 10, 1996), must, individ-
ually or jointly with other entities, file
with the Commission, no later than
January 15, 2001:
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(1) A statement that it is partici-
pating in a transmission entity that
has been so approved;

(2) A detailed explanation of the ex-
tent to which the transmission entity
in which it participates has the charac-
teristics and performs the functions of
a Regional Transmission Organization
specified in paragraphs (j) and (k) of
this section and accommodates the
open architecture conditions in para-
graph (1) of this section; and

(3) To the extent the transmission
entity in which the public utility par-
ticipates does not meet all the require-
ments of a Regional Transmission Or-
ganization specified in paragraphs (j),
(k), and (1) of this section,

(i) A proposal to participate in a Re-
gional Transmission Organization that
meets such requirements in accordance
with paragraph (d) of this section,

(ii) A proposal to modify the existing
transmission entity so that it conforms
to the requirements of a Regional
Transmission Organization, or

(iii) A filing containing the informa-
tion specified in paragraph (g) of this
section addressing any efforts, obsta-
cles, and plans with respect to con-
formance with those requirements.

(1) Entities that become public utilities
with transmission facilities. An entity
that is not a public utility that owns,
operates or controls facilities used for
the transmission of electric energy in
interstate commerce as of March 6,
2000, but later becomes such a public
utility, must file a proposal to partici-
pate in a Regional Transmission Orga-
nization in accordance with paragraph
(d) of this section, or an alternative fil-
ing in accordance with paragraph (g) of
this section, by October 15, 2000 or 60
days prior to the date on which the
public utility engages in any trans-
mission of electric energy in interstate
commerce, whichever comes later. If a
proposal to participate in accordance
with paragraph (d) of this section is
filed, it must propose that operational
control of the applicant’s transmission
system will be transferred to the Re-
gional Transmission Organization
within six months of filing the pro-
posal.

(j) Required characteristics for a Re-
gional Transmission Organication. A Re-
gional Transmission Organization must
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satisfy the following characteristics
when it commences operation:

(1) Independence. The Regional Trans-
mission Organization must be inde-
pendent of any market participant.
The Regional Transmission Organiza-
tion must include, as part of its dem-
onstration of independence, a dem-
onstration that it meets the following:

(i) The Regional Transmission Orga-
nization, its employees, and any non-
stakeholder directors must not have fi-
nancial interests in any market partic-
ipant.

(ii) The Regional Transmission Orga-
nization must have a decision making
process that is independent of control
by any market participant or class of
participants.

(iii) The Regional Transmission Or-
ganization must have exclusive and
independent authority under section
205 of the Federal Power Act (16 U.S.C.
824d), to propose rates, terms and con-
ditions of transmission service pro-
vided over the facilities it operates.

NOTE TO PARAGRAPH (j)(1)(iii): Trans-
mission owners retain authority under sec-
tion 205 of the Federal Power Act (16 U.S.C.
824d) to seek recovery from the Regional
Transmission Organization of the revenue re-
quirements associated with the transmission
facilities that they own.

(iv)(A) The Regional Transmission
Organization must provide:

(I) With respect to any Regional
Transmission Organization in which
market participants have an ownership
interest, a compliance audit of the
independence of the Regional Trans-
mission Organization’s decision mak-
ing process under paragraph (j)(1)(ii) of
this section, to be performed two years
after approval of the Regional Trans-
mission Organization, and every three
years thereafter, unless otherwise pro-
vided by the Commission.

(2) With respect to any Regional
Transmission Organization in which
market participants have a role in the
Regional Transmission Organization’s
decision making process but do not
have an ownership interest, a compli-
ance audit of the independence of the
Regional Transmission Organization’s
decision making process under para-
graph (j)(1)(ii) of this section, to be per-
formed two years after its approval as
a Regional Transmission Organization.
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(B) The compliance audits under
paragraph (j)(1)(iv)(A) of this section
must be performed by auditors who are
not affiliated with the Regional Trans-
mission Organization or transmission
facility owners that are members of
the Regional Transmission Organiza-
tion.

(2) Scope and regional configuration.
The Regional Transmission Organiza-
tion must serve an appropriate region.
The region must be of sufficient scope
and configuration to permit the Re-
gional Transmission Organization to
maintain reliability, effectively per-
form its required functions, and sup-
port efficient and non-discriminatory
power markets.

(3) Operational authority. The Re-
gional Transmission Organization must
have operational authority for all
transmission facilities under its con-
trol. The Regional Transmission Orga-
nization must include, as part of its
demonstration of operational author-
ity, a demonstration that it meets the
following:

(i) If any operational functions are
delegated to, or shared with, entities
other than the Regional Transmission
Organization, the Regional Trans-
mission Organization must ensure that
this sharing of operational authority
will not adversely affect reliability or
provide any market participant with
an unfair competitive advantage. With-
in two years after initial operation as a
Regional Transmission Organization,
the Regional Transmission Organiza-
tion must prepare a public report that
assesses whether any division of oper-
ational authority hinders the Regional
Transmission Organization in pro-
viding reliable, non-discriminatory and
efficiently priced transmission service.

(ii) The Regional Transmission Orga-
nization must be the security coordi-
nator for the facilities that it controls.

(4) Short-term reliability. The Regional
Transmission Organization must have
exclusive authority for maintaining
the short-term reliability of the grid
that it operates. The Regional Trans-
mission Organization must include, as
part of its demonstration with respect
to reliability, a demonstration that it
meets the following:

(i) The Regional Transmission Orga-
nization must have exclusive authority
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for receiving, confirming and imple-
menting all interchange schedules.

(ii) The Regional Transmission Orga-
nization must have the right to order
redispatch of any generator connected
to transmission facilities it operates if
necessary for the reliable operation of
these facilities.

(iii) When the Regional Transmission
Organization operates transmission fa-
cilities owned by other entities, the
Regional Transmission Organization
must have authority to approve or dis-
approve all requests for scheduled out-
ages of transmission facilities to en-
sure that the outages can be accommo-
dated within established reliability
standards.

(iv) If the Regional Transmission Or-
ganization operates under reliability
standards established by another enti-
ty (e.g., a regional reliability council),
the Regional Transmission Organiza-
tion must report to the Commission if
these standards hinder it from pro-
viding reliable, non-discriminatory and
efficiently priced transmission service.

(k) Required functions of a Regional
Transmission Organization. The Re-
gional Transmission Organization must
perform the following functions. Unless
otherwise noted, the Regional Trans-
mission Organization must satisfy
these obligations when it commences
operations.

(1) Tariff administration and design.
The Regional Transmission Organiza-
tion must administer its own trans-
mission tariff and employ a trans-
mission pricing system that will pro-
mote efficient use and expansion of
transmission and generation facilities.
As part of its demonstration with re-
spect to tariff administration and de-
sign, the Regional Transmission Orga-
nization must satisfy the standards
listed in paragraphs (k)(1)(i) and (ii) of
this section, or demonstrate that an al-
ternative proposal is consistent with or
superior to satisfying such standards.

(i) The Regional Transmission Orga-
nization must be the only provider of
transmission service over the facilities
under its control, and must be the sole
administrator of its own Commission-
approved open access transmission tar-
iff. The Regional Transmission Organi-
zation must have the sole authority to
receive, evaluate, and approve or deny
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all requests for transmission service.
The Regional Transmission Organiza-
tion must have the authority to review
and approve requests for new inter-
connections.

(ii) Customers under the Regional
Transmission Organization tariff must
not be charged multiple access fees for
the recovery of capital costs for trans-
mission service over facilities that the
Regional Transmission Organization
controls.

(2) Congestion management. The Re-
gional Transmission Organization must
ensure the development and operation
of market mechanisms to manage
transmission congestion. As part of its
demonstration with respect to conges-
tion management, the Regional Trans-
mission Organization must satisfy the
standards listed in paragraph (K)(2)(i)
of this section, or demonstrate that an
alternative proposal is consistent with
or superior to satisfying such stand-
ards.

(i) The market mechanisms must ac-
commodate broad participation by all
market participants, and must provide
all transmission customers with effi-
cient price signals that show the con-
sequences of their transmission usage
decisions. The Regional Transmission
Organization must either operate such
markets itself or ensure that the task
is performed by another entity that is
not affiliated with any market partici-
pant.

(ii) The Regional Transmission Orga-
nization must satisfy the market
mechanism requirement no later than
one year after it commences initial op-
eration. However, it must have in place
at the time of initial operation an ef-
fective protocol for managing conges-
tion.

(3) Parallel path flow. The Regional
Transmission Organization must de-
velop and implement procedures to ad-
dress parallel path flow issues within
its region and with other regions. The
Regional Transmission Organization
must satisfy this requirement with re-
spect to coordination with other re-
gions no later than three years after it
commences initial operation.

(4) Ancillary services. The Regional
Transmission Organization must serve
as a provider of last resort of all ancil-
lary services required by Order No. 888,
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FERC Statutes and Regulations, Regu-
lations Preamble January 1991-June
1996 431,036 (Final Rule on Open Access
and Stranded Costs; see 61 FR 21540,
May 10, 1996), and subsequent orders.
As part of its demonstration with re-
spect to ancillary services, the Re-
gional Transmission Organization must
satisfy the standards listed in para-
graphs (k)(4)(i) through (iii) of this sec-
tion, or demonstrate that an alter-
native proposal is consistent with or
superior to satisfying such standards.

(i) All market participants must have
the option of self-supplying or acquir-
ing ancillary services from third par-
ties subject to any restrictions imposed
by the Commission in Order No. 888,
FERC Statutes and Regulations, Regu-
lations Preamble January 1991-June
1996 431,036 (Final Rule on Open Access
and Stranded Costs), and subsequent
orders.

(ii) The Regional Transmission Orga-
nization must have the authority to
decide the minimum required amounts
of each ancillary service and, if nec-
essary, the locations at which these
services must be provided. All ancil-
lary service providers must be subject
to direct or indirect operational con-
trol by the Regional Transmission Or-
ganization. The Regional Transmission
Organization must promote the devel-
opment of competitive markets for an-
cillary services whenever feasible.

(iii) The Regional Transmission Or-
ganization must ensure that its trans-
mission customers have access to a
real-time balancing market. The Re-
gional Transmission Organization must
either develop and operate this market
itself or ensure that this task is per-
formed by another entity that is not
affiliated with any market participant.

(6) OASIS and Total Transmission Ca-
pability (TTC) and Available Trans-
mission Capability (ATC). The Regional
Transmission Organization must be the
single OASIS site administrator for all
transmission facilities under its con-
trol and independently calculate TTC
and ATC.

(6) Market monitoring. To ensure that
the Regional Transmission Organiza-
tion provides reliable, efficient and not
unduly discriminatory transmission
service, the Regional Transmission Or-
ganization must provide for objective
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monitoring of markets it operates or
administers to identify market design
flaws, market power abuses and oppor-
tunities for efficiency improvements,
and propose appropriate actions. As
part of its demonstration with respect
to market monitoring, the Regional
Transmission Organization must sat-
isfy the standards listed in paragraphs
(k)(6)(1) through (k)(6)(iii) of this sec-
tion, or demonstrate that an alter-
native proposal is consistent with or
superior to satisfying such standards.

(i) Market monitoring must include
monitoring the behavior of market par-
ticipants in the region, including
transmission owners other than the
Regional Transmission Organization, if
any, to determine if their actions
hinder the Regional Transmission Or-
ganization in providing reliable, effi-
cient and not unduly discriminatory
transmission service.

(ii) With respect to markets the Re-
gional Transmission Organization oper-
ates or administers, there must be a
periodic assessment of how behavior in
markets operated by others (e.g., bilat-
eral power sales markets and power
markets operated by unaffiliated power
exchanges) affects Regional Trans-
mission Organization operations and
how Regional Transmission Organiza-
tion operations affect the efficiency of
power markets operated by others.

(iii) Reports on opportunities for effi-
ciency improvement, market power
abuses and market design flaws must
be filed with the Commission and af-
fected regulatory authorities.

(7) Planning and expansion. The Re-
gional Transmission Organization must
be responsible for planning, and for di-
recting or arranging, necessary trans-
mission expansions, additions, and up-
grades that will enable it to provide ef-
ficient, reliable and non-discrimina-
tory transmission service and coordi-
nate such efforts with the appropriate
state authorities. As part of its dem-
onstration with respect to planning
and expansion, the Regional Trans-
mission Organization must satisfy the
standards listed in paragraphs (K)(7)(1)
and (ii) of this section, or demonstrate
that an alternative proposal is con-
sistent with or superior to satisfying
such standards.
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(i) The Regional Transmission Orga-
nization planning and expansion proc-
ess must encourage market-driven op-
erating and investment actions for pre-
venting and relieving congestion.

(ii) The Regional Transmission Orga-
nization’s planning and expansion proc-
ess must accommodate efforts by state
regulatory commissions to create
multi-state agreements to review and
approve new transmission facilities.
The Regional Transmission Organiza-
tion’s planning and expansion process
must be coordinated with programs of
existing Regional Transmission Groups
(See §2.21 of this chapter) where appro-
priate.

(iii) If the Regional Transmission Or-
ganization is unable to satisfy this re-
quirement when it commences oper-
ation, it must file with the Commission
a plan with specified milestones that
will ensure that it meets this require-
ment no later than three years after
initial operation.

(8) Interregional coordination. The Re-
gional Transmission Organization must
ensure the integration of reliability
practices within an interconnection
and market interface practices among
regions.

(1) Open architecture. (1) Any proposal
to participate in a Regional Trans-
mission Organization must not contain
any provision that would limit the ca-
pability of the Regional Transmission
Organization to evolve in ways that
would improve its efficiency, con-
sistent with the requirements in para-
graphs (j) and (k) of this section.

(2) Nothing in this regulation pre-
cludes an approved Regional Trans-
mission Organization from seeking to
evolve with respect to its organiza-
tional design, market design, geo-
graphic scope, ownership arrange-
ments, or methods of operational con-
trol, or in other appropriate ways if the
change is consistent with the require-
ments of this section. Any future filing
seeking approval of such changes must
demonstrate that the proposed changes
will meet the requirements of para-
graphs (j), (K) and (1) of this section.

[Order 2000-A, 65 FR 12110, Mar. 8, 2000, as
amended by Order 679, 71 FR 43338, July 31,
2006]
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Subpart G—Transmission Infra-
structure Investment Provi-
sions

§35.35 Transmission infrastructure in-
vestment.

(a) Purpose. This section establishes
rules for incentive-based (including
performance-based) rate treatments for
transmission of electric energy in
interstate commerce by public utilities
for the purpose of benefiting consumers
by ensuring reliability and reducing
the cost of delivered power by reducing
transmission congestion.

(b) Definitions. (1) Transco means a
stand-alone transmission company
that has been approved by the Commis-
sion and that sells transmission serv-
ices at wholesale and/or on an
unbundled retail basis, regardless of
whether it is affiliated with another
public utility.

(2) Transmission Organiczation means a
Regional Transmission Organization,
Independent System Operator, inde-
pendent transmission provider, or
other transmission organization finally
approved by the Commission for the
operation of transmission facilities.

(c) General rule. All rates approved
under the rules of this section, includ-
ing any revisions to the rules, are sub-
ject to the filing requirements of sec-
tions 205 and 206 of the Federal Power
Act and to the substantive require-
ments of sections 205 and 206 of the
Federal Power Act that all rates,
charges, terms and conditions be just
and reasonable and not unduly dis-
criminatory or preferential.

(d) Incentive-based rate treatments for
transmission infrastructure investment.
The Commission will authorize any in-
centive-based rate treatment, as dis-
cussed in this paragraph (d), for trans-
mission infrastructure investment,
provided that the proposed incentive-
based rate treatment is just and rea-
sonable and not unduly discriminatory
or preferential. A public utility’s re-
quest for one or more incentive-based
rate treatments, to be made in a filing
pursuant to section 205 of the Federal
Power Act, or in a petition for a declar-
atory order that precedes a filing pur-
suant to section 205, must include a de-
tailed explanation of how the proposed
rate treatment complies with the re-
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quirements of section 219 of the Fed-
eral Power Act and a demonstration
that the proposed rate treatment is
just, reasonable, and not unduly dis-
criminatory or preferential. The appli-
cant must demonstrate that the facili-
ties for which it seeks incentives either
ensure reliability or reduce the cost of
delivered power by reducing trans-
mission congestion consistent with the
requirements of section 219, that the
total package of incentives is tailored
to address the demonstrable risks or
challenges faced by the applicant in
undertaking the project, and that re-
sulting rates are just and reasonable.
For purposes of this paragraph (d), in-
centive-based rate treatment means
any of the following:

(1) For purposes of this paragraph (d),
incentive-based rate treatment means
any of the following:

(i) A rate of return on equity suffi-
cient to attract new investment in
transmission facilities;

(ii) 100 percent of prudently incurred
Construction Work in Progress (CWIP)
in rate base;

(iii) Recovery of prudently incurred
pre-commercial operations costs;

(iv) Hypothetical capital structure;

(v) Accelerated depreciation used for
rate recovery;

(vi) Recovery of 100 percent of pru-
dently incurred costs of transmission
facilities that are cancelled or aban-
doned due to factors beyond the con-
trol of the public utility;

(vii) Deferred cost recovery; and

(viii) Any other incentives approved
by the Commission, pursuant to the re-
quirements of this paragraph, that are
determined to be just and reasonable
and not unduly discriminatory or pref-
erential.

(2) In addition to the incentives in
§35.35(d)(1), the Commission will au-
thorize the following incentive-based
rate treatments for Transcos, provided
that the proposed incentive-based rate
treatment is just and reasonable and
not unduly discriminatory or pref-
erential:

(i) A return on equity that both en-
courages Transco formation and is suf-
ficient to attract investment; and

(i1) An adjustment to the book value
of transmission assets being sold to a
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Transco to remove the disincentive as-
sociated with the impact of accelerated
depreciation on federal capital gains
tax liabilities.

(e) Incentives for joining a Trans-
mission Organization. The Commission
will authorize an incentive-based rate
treatment, as discussed in this para-
graph (e), for public utilities that join
a Transmission Organization, if the ap-
plicant demonstrates that the proposed
incentive-based rate treatment is just
and reasonable and not unduly dis-
criminatory or preferential. Applicants
for the incentive-based rate treatment
must make a filing with the Commis-
sion under section 205 of the Federal
Power Act. For purposes of this para-
graph (e), an incentive-based rate
treatment means a return on equity
that is higher than the return on eaq-
uity the Commission might otherwise
allow if the public utility did not join
a Transmission Organization. The
Commission will also permit transmit-
ting utilities or electric utilities that
join a Transmission Organization the
ability to recover prudently incurred
costs associated with joining the
Transmission Organization, either
through transmission rates charged by
transmitting utilities or electric utili-
ties or through transmission rates
charged by the Transmission Organiza-
tion that provides services to such util-
ities.

(f) Approval of prudently-incurred
costs. The Commission will approve re-
covery of prudently-incurred costs nec-
essary to comply with the mandatory
reliability standards pursuant to sec-
tion 215 of the Federal Power Act, pro-
vided that the proposed rates are just
and reasonable and not unduly dis-
criminatory or preferential.

(g) Approval of prudently incurred costs
related to transmission infrastructure de-
velopment. The Commission will ap-
prove recovery of prudently-incurred
costs related to transmission infra-
structure development pursuant to sec-
tion 216 of the Federal Power Act, pro-
vided that the proposed rates are just
and reasonable and not unduly dis-
criminatory or preferential.

(h) FERC-730, Report of tramsmission
investment activity. Public utilities that
have been granted incentive rate treat-
ment for specific transmission projects
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must file FERC-730 on an annual basis
beginning with the calendar year in-
centive rate treatment is granted by
the Commission. Such filings are due
by April 18 of the following calendar
yvear and are due April 18 each year
thereafter. The following information
must be filed:

(1) In dollar terms, actual trans-
mission investment for the most recent
calendar year, and projected, incre-
mental investments for the next five
calendar years;

(2) For all current and projected in-
vestments over the next five calendar
years, a project by project listing that
specifies for each project the most up-
to-date, expected completion date, per-
centage completion as of the date of
filing, and reasons for delays. Exclude
from this listing projects with pro-
jected costs less than $20 million; and

(3) For good cause shown, the Com-
mission may extend the time within
which any FERC-730 filing is to be filed
or waive the requirements applicable
to any such filing.

(i) Rebuttable presumption. (1) The
Commission will apply a rebuttable
presumption that an applicant has
demonstrated that its project is needed
to ensure reliability or reduces the cost
of delivered power by reducing conges-
tion for:

(i) A transmission project that re-
sults from a fair and open regional
planning process that considers and
evaluates projects for reliability and/or
congestion and is found to be accept-
able to the Commission; or

(ii) A project that has received con-
struction approval from an appropriate
state commission or state siting au-
thority.

(2) To the extent these approval proc-
esses do not require that a project en-
sures reliability or reduce the cost of
delivered power by reducing conges-
tion, the applicant bears the burden of
demonstrating that its project satisfies
these criteria.

(j) Commission authorization to site
electric transmission facilities in interstate
commerce. If the Commission pursuant
to its authority under section 216 of the
Federal Power Act and its regulations
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thereunder has issued one or more per-
mits for the construction or modifica-
tion of transmission facilities in a na-
tional interest electric transmission
corridor designated by the Secretary,
such facilities shall be deemed to ei-
ther ensure reliability or reduce the
cost of delivered power by reducing
congestion for purposes of section
219(a).

[Order 679, 71 FR 43338, July 31, 2006, as
amended by Order 679-A, 72 FR 1172, Jan. 10,
2007, Order 691, 72 FR 5174, Feb. 5, 2007]

Subpart H—Wholesale Sales of
Electric Energy, Capacity and
Ancillary Services at Market-
Based Rates

SOURCE: Order 697, 72 FR 40038, July 20,
2007, unless otherwise noted.

§35.36 Generally.

(a) For purposes of this subpart:

(1) Seller means any person that has
authorization to or seeks authorization
to engage in sales for resale of electric
energy, capacity or ancillary services
at market-based rates under section 205
of the Federal Power Act.

(2) Category 1 Seller means a Seller
that:

(i) Is either a wholesale power mar-
keter that controls or is affiliated with
500 MW or less of generation in aggre-
gate per region or a wholesale power
producer that owns, controls or is af-
filiated with 500 MW or less of genera-
tion in aggregate in the same region as
its generation assets;

(ii) Does not own, operate or control
transmission facilities other than lim-
ited equipment necessary to connect
individual generating facilities to the
transmission grid (or has been granted
waiver of the requirements of Order
No. 888, FERC Stats. & Regs. 131,036);

(iii) Is not affiliated with anyone
that owns, operates or controls trans-
mission facilities in the same region as
the Seller’s generation assets;

(iv) Is not affiliated with a franchised
public utility in the same region as the
Seller’s generation assets; and

(v) Does not raise other vertical mar-
ket power issues.

(3) Category 2 Sellers means any Sell-
ers not in Category 1.
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(4) Inputs to electric power production
means intrastate natural gas transpor-
tation, intrastate natural gas storage
or distribution facilities; physical coal
supply sources and ownership of or con-
trol over who may access transpor-
tation of coal supplies;

(6) Franchised public utility means a
public utility with a franchised service
obligation under State law.

(6) Captive customers means any
wholesale or retail electric energy cus-
tomers served by a franchised public
utility under cost-based regulation.

(7)) Market-regulated power sales affil-
iate means any power seller affiliate
other than a franchised public utility,
including a power marketer, exempt
wholesale generator, qualifying facility
or other power seller affiliate, whose
power sales are regulated in whole or
in part on a market-rate basis.

(8) Market information means non-pub-
lic information related to the electric
energy and power business including,
but not limited to, information regard-
ing sales, cost of production, generator
outages, generator heat rates,
unconsummated transactions, or his-
torical generator volumes. Market in-
formation includes information from
either affiliates or non-affiliates.

(9) Affiliate of a specified company
means:

(i) Any person that directly or indi-
rectly owns, controls, or holds with
power to vote, 10 percent or more of
the outstanding voting securities of
the specified company;

(ii) Any company 10 percent or more
of whose outstanding voting securities
are owned, controlled, or held with
power to vote, directly or indirectly,
by the specified company;

(iii) Any person or class of persons
that the Commission determines, after
appropriate notice and opportunity for
hearing, to stand in such relation to
the specified company that there is lia-
ble to be an absence of arm’s-length
bargaining in transactions between
them as to make it necessary or appro-
priate in the public interest or for the
protection of investors or consumers
that the person be treated as an affil-
iate; and

(iv) Any person that is under com-
mon control with the specified com-
pany.
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(v) For purposes of paragraph (a)(9),
owning, controlling or holding with
power to vote, less than 10 percent of
the outstanding voting securities of a
specified company creates a rebuttable
presumption of lack of control.

(10) Ultimate upstream affiliate means
the furthest upstream affiliate(s) in the
ownership chain. The term ‘‘upstream
affiliate’” means any entity described
in §35.36(a)(9)(1).

(b) The provisions of this subpart
apply to all Sellers authorized, or seek-
ing authorization, to make sales for re-
sale of electric energy, capacity or an-
cillary services at market-based rates
unless otherwise ordered by the Com-
mission.

[Order 697, 72 FR 40038, July 20, 2007, as
amended by Order 697-A, 73 FR 25912, May 7,
2008; Order 697-B, 73 FR 79627, Dec. 30, 2008;
Order 816, 80 FR 67108, Oct. 30, 2015; Order 816—
A, 81 FR 33383, May 26, 2016; Order 860, 84 FR
36428, July 26, 2019]

§35.37 Market
quired.

power analysis re-

(a)(1) In addition to other require-
ments in subparts A and B, a Seller
must submit a market power analysis
in the following circumstances: When
seeking market-based rate authority;
for Category 2 Sellers, every three
years, according to the schedule posted
on the Commission’s website; or any
other time the Commission directs a
Seller to submit one. Failure to timely
file an updated market power analysis
will constitute a violation of Seller’s
market-based rate tariff. The market
power analysis must be preceded by a
submission of information into a rela-
tional database that will include a list
of the Seller’s own assets, the assets of
its non-market-based rate affiliate(s)
and identification of its ultimate up-
stream affiliate(s). The relational data-
base submission will also include infor-
mation necessary to generate the in-
dicative screens, if necessary, as dis-
cussed in paragraph (c)(1) of this sec-
tion. When seeking market-based rate
authority, the relational database sub-
mission must also include other mar-
ket-based information concerning cat-
egory status, operating reserves au-
thorization, mitigation, and other limi-
tations.
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(2) When submitting a market power
analysis, whether as part of an initial
application or an update, a Seller must
include a description of its ownership
structure that identifies all ultimate
upstream affiliate(s). With respect to
any investors or owners that a Seller
represents to be passive, the Seller
must affirm in its narrative that the
ownership interests consist solely of
passive rights that are necessary to
protect the passive investors’ or own-
ers’ investments and do not confer con-
trol. The Seller must also include an
appendix of assets and, if necessary, in-
dicative screens as discussed in para-
graph (c)(1) of this section. A Seller
must include all supporting materials
referenced in the indicative screens.
The appendix of assets and indicative
screens are derived from the informa-
tion submitted by a Seller and its af-
filiates into the relational database
and retrievable in conformance with
the instructions posted on the Commis-
sion’s website.

(b) A market power analysis must ad-
dress whether a Seller has horizontal
and vertical market power.

(c)(1) There will be a rebuttable pre-
sumption that a Seller lacks horizontal
market power with respect to sales of
energy, capacity, energy imbalance
service, generation imbalance service,
and primary frequency response service
if it passes two indicative market
power screens: a pivotal supplier anal-
ysis based on annual peak demand of
the relevant market, and a market
share analysis applied on a seasonal
basis. There will be a rebuttable pre-
sumption that a Seller lacks horizontal
market power with respect to sales of
operating reserve-spinning and oper-
ating reserve-supplemental services if
the Seller passes these two indicative
market power screens and dem-
onstrates in its market-based rate ap-
plication how the scheduling practices
in its region support the delivery of op-
erating reserve resources from one bal-
ancing authority area to another.
There will be a rebuttable presumption
that a Seller possesses horizontal mar-
ket power with respect to sales of en-
ergy, capacity, energy imbalance serv-
ice, generation imbalance service, op-
erating reserve-spinning service, oper-
ating reserve-supplemental service,
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and primary frequency response service
if it fails either screen.

(2) Sellers and intervenors may also
file alternative evidence to support or
rebut the results of the indicative
screens. Sellers may file such evidence
at the time they file their indicative
screens. Intervenors may file such evi-
dence in response to a Seller’s submis-
sions.

(3) If a Seller does not pass one or
both screens, the Seller may rebut a
presumption of horizontal market
power by submitting a Delivered Price
Test analysis. A Seller that does not
rebut a presumption of horizontal mar-
ket power or that concedes market
power, is subject to mitigation, as de-
scribed in §35.38.

(4) In lieu of submitting the indic-
ative market power screens, Sellers
studying regional transmission organi-
zation (RTO) or independent system
operator (ISO) markets that operate
RTO/ISO-administered energy, ancil-
lary services, and capacity markets
may state that they are relying on
Commission-approved market moni-
toring and mitigation to address poten-
tial horizontal market power Sellers
may have in those markets.

(5) In lieu of submitting the indic-
ative market power screens, Sellers
studying RTO or ISO markets that op-
erate RTO/ISO-administered energy
and ancillary services markets, but not
capacity markets, may state that they
are relying on Commission-approved
market monitoring and mitigation to
address potential horizontal market
power that Sellers may have in energy
and ancillary services. However, Sell-
ers studying such RTOs/ISOs would
need to submit indicative market
power screens if they wish to obtain
market-based rate authority for whole-
sale sales of capacity in these markets.

(6) Sellers submitting simultaneous
transmission import limit studies must
file Submittal 1, and, if applicable,
Submittal 2, in the electronic spread-
sheet format provided on the Commis-
sion’s Web site.

(d) To demonstrate a lack of vertical
market power, a Seller that owns, op-
erates or controls transmission facili-
ties, or whose affiliates own, operate or
control transmission facilities, must
have on file with the Commission an
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Open Access Transmission Tariff, as
described in §35.28; provided, however,
that a Seller whose foreign affiliate(s)
own, operate or control transmission
facilities outside of the United States
that can be used by competitors of the
Seller to reach United States markets
must demonstrate that such affiliate
either has adopted and is implementing
an Open Access Transmission Tariff as
described in §35.28, or otherwise offers
comparable, non-discriminatory access
to such transmission facilities.

(e) To demonstrate a lack of vertical
market power in wholesale energy mar-
kets through the affiliation, ownership
or control of inputs to electric power
production, such as the transportation
or distribution of the inputs to electric
power production, a Seller must pro-
vide the following information:

(1) A description of its ownership or
control of, or affiliation with an entity
that owns or controls, intrastate nat-
ural gas transportation, intrastate nat-
ural gas storage or distribution facili-
ties;

(2) Physical coal supply sources and
ownership or control over who may ac-
cess transportation of coal supplies;
and

(3) A Seller must ensure that this in-
formation is included in the record of
each new application for market-based
rates and each updated market power
analysis. In addition, a Seller is re-
quired to make an affirmative state-
ment that it and its affiliates have not
erected barriers to entry into the rel-
evant market and will not erect bar-
riers to entry into the relevant mar-
ket.

(f) If the Seller seeks to protect any
portion of a filing from public disclo-
sure, the Seller must make its filing in
accordance with the Commission’s in-
structions for filing privileged mate-
rials and critical energy infrastructure
information in §388.112 of this chapter.

[Order 697, 72 FR 40038, July 20, 2007, as
amended by Order 697-B, 73 FR 79627, Dec. 30,
2008; Order 769, 77 FR 65475, Oct. 29, 2012;
Order 784, 78 FR 46209, July 30, 2013; Order
816, 80 FR 67108, Oct. 30, 2015; Order 819, 80 FR
73977, Nov. 27, 2015; Order 861, 84 FR 36386,
July 26, 2019; Order 860, 84 FR 36428, July 26,
2019]
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§35.38 Mitigation.

(a) A Seller that has been found to
have market power in generation or
ancillary services, or that is presumed
to have horizontal market power in
generation or ancillary services by vir-
tue of failing or foregoing the relevant
market power screens, as described in
35.37(c), may adopt the default mitiga-
tion detailed in paragraph (b) of this
section for sales of energy or capacity
or paragraph (c) of this section for
sales of ancillary services or may pro-
pose mitigation tailored to its own par-
ticular circumstances to eliminate its
ability to exercise market power. Miti-
gation will apply only to the market(s)
in which the Seller is found, or pre-
sumed, to have market power.

(b) Default mitigation for sales of en-
ergy or capacity consists of three dis-
tinct products:

(1) Sales of power of one week or less
priced at the Seller’s incremental cost
plus a 10 percent adder;

(2) Sales of power of more than one
week but less than one year priced at
no higher than a cost-based ceiling re-
flecting the costs of the unit(s) ex-
pected to provide the service; and

(3) New contracts filed for review
under section 205 of the Federal Power
Act for sales of power for one year or
more priced at a rate not to exceed em-
bedded cost of service.

(c) Default mitigation for sales of an-
cillary services consist of: (1) A cap
based on the relevant OATT ancillary
service rate of the purchasing trans-
mission operator; or (2) the results of a
competitive solicitation that meets the
Commission’s requirements for trans-
parency, definition, evaluation, and
competitiveness.

[Order 697, 72 FR 40038, July 20, 2007, as
amended by Order 784, 78 FR 46210, July 30,
2013]

§35.39 Affiliate restrictions.

(a) General affiliate provisions. As a
condition of obtaining and retaining
market-based rate authority, the con-
ditions provided in this section, includ-
ing the restriction on affiliate sales of
electric energy and all other affiliate
provisions, must be satisfied on an on-
going basis, unless otherwise author-
ized by Commission rule or order. Fail-
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ure to satisfy these conditions will con-
stitute a violation of the Seller’s mar-
ket-based rate tariff.

(b) Restriction on affiliate sales of elec-
tric energy or capacity. As a condition of
obtaining and retaining market-based
rate authority, no wholesale sale of
electric energy or capacity may be
made between a franchised public util-
ity with captive customers and a mar-
ket-regulated power sales affiliate
without first receiving Commission au-
thorization for the transaction under
section 205 of the Federal Power Act.
All authorizations to engage in affil-
iate wholesale sales of electric energy
or capacity must be listed in a Seller’s
market-based rate tariff.

(c) Separation of functions. (1) For the
purpose of this paragraph, entities act-
ing on behalf of and for the benefit of
a franchised public utility with captive
customers (such as entities controlling
or marketing power from the electrical
generation assets of the franchised
public utility) are considered part of
the franchised public utility. Entities
acting on behalf of and for the benefit
of the market-regulated power sales af-
filiates of a franchised public utility
with captive customers are considered
part of the market-regulated power
sales affiliates.

(2) (i) To the maximum extent prac-
tical, the employees of a market-regu-
lated power sales affiliate must operate
separately from the employees of any
affiliated franchised public utility with
captive customers.

(ii) Franchised public utilities with
captive customers are permitted to
share support employees, and field and
maintenance employees with their
market-regulated power sales affili-
ates. Franchised public utilities with
captive customers are also permitted
to share senior officers and boards of
directors with their market-regulated
power sales affiliates; provided, how-
ever, that the shared officers and
boards of directors must not partici-
pate in directing, organizing or exe-
cuting generation or market functions.

(iii) Notwithstanding any other re-
strictions in this section, in emergency
circumstances affecting system reli-
ability, a market-regulated power sales
affiliate and a franchised public utility
with captive customers may take steps
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necessary to keep the bulk power sys-
tem in operation. A franchised public
utility with captive customers or the
market-regulated power sales affiliate
must report to the Commission and
disclose to the public on its Web site,
each emergency that resulted in any
deviation from the restrictions of sec-
tion 35.39, within 24 hours of such devi-
ation.

(d) Information sharing. (1) A fran-
chised public utility with captive cus-
tomers may not share market informa-
tion with a market-regulated power
sales affiliate if the sharing could be
used to the detriment of captive cus-
tomers, unless simultaneously dis-
closed to the public.

(2) Permissibly shared support em-
ployees, field and maintenance employ-
ees and senior officers and board of di-
rectors under §§35.39(c)(2)(ii) may have
access to information covered by the
prohibition of §35.39(d)(1), subject to
the no-conduit provision in §35.39(g).

(e) Non-power goods or services. (1) Un-
less otherwise permitted by Commis-
sion rule or order, sales of any non-
power goods or services by a franchised
public utility with captive customers,
to a market-regulated power sales af-
filiate must be at the higher of cost or
market price.

(2) Unless otherwise permitted by
Commission rule or order, sales of any
non-power goods or services by a mar-
ket-regulated power sales affiliate to
an affiliated franchised public utility
with captive customers may not be at
a price above market.

(f) Brokering of power. (1) Unless oth-
erwise permitted by Commission rule
or order, to the extent a market-regu-
lated power sales affiliate seeks to
broker power for an affiliated fran-
chised public utility with captive cus-
tomers:

(i) The market-regulated power sales
affiliate must offer the franchised pub-
lic utility’s power first;

(ii) The arrangement between the
market-regulated power sales affiliate
and the franchised public utility must
be non-exclusive; and

(iii) The market-regulated power
sales affiliate may not accept any fees
in conjunction with any brokering
services it performs for an affiliated
franchised public utility.
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(2) Unless otherwise permitted by
Commission rule or order, to the ex-
tent a franchised public utility with
captive customers seeks to broker
power for a market-regulated power
sales affiliate:

(i) The franchised public utility must
charge the higher of its costs for the
service or the market price for such
services;

(ii) The franchised public utility
must market its own power first, and
simultaneously make public (on the
Internet) any market information
shared with its affiliate during the
brokering; and

(iii) The franchised public utility
must post on the Internet the actual
brokering charges imposed.

(g) No conduit provision. A franchised
public utility with captive customers
and a market-regulated power sales af-
filiate are prohibited from using any-
one, including asset managers, as a
conduit to circumvent the affiliate re-
strictions in §§35.39(a) through (g).

(h) Franchised utilities without captive
customers. If necessary, any affiliate re-
strictions regarding separation of func-
tions, power sales or non-power goods
and services transactions, or brokering
involving two or more franchised pub-
lic utilities, one or more of whom has
captive customers and one or more of
whom does not have captive customers,
will be imposed on a case-by-case basis.

[Order 697, 72 FR 40038, July 20, 2007, as
amended by Order 697-A, 73 FR 25912, May 17,
2008]

§35.40 Ancillary services.

A Seller may make sales of ancillary
services at market-based rates only if
it has been authorized by the Commis-
sion and only in specific geographic
markets as the Commission has au-
thorized.

§35.41 Market behavior rules.

(a) Unit operation. Where a Seller par-
ticipates in a Commission-approved or-
ganized market, Seller must operate
and schedule generating facilities, un-
dertake maintenance, declare outages,
and commit or otherwise bid supply in
a manner that complies with the Com-
mission-approved rules and regulations
of the applicable market. A Seller is
not required to bid or supply electric
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energy or other electricity products
unless such requirement is a part of a
separate Commission-approved tariff or
is a requirement applicable to Seller
through Seller’s participation in a
Commission-approved organized mar-
ket.

(b) Communications. A Seller must
provide accurate and factual informa-
tion and not submit false or misleading
information, or omit material informa-
tion, in any communication with the
Commission, Commission-approved
market monitors, Commission-ap-
proved regional transmission organiza-
tions, Commission-approved inde-
pendent system operators, or jurisdic-
tional transmission providers, unless
Seller exercises due diligence to pre-
vent such occurrences.

(c) Price reporting. To the extent a
Seller engages in reporting of trans-
actions to publishers of electric or nat-
ural gas price indices, Seller must pro-
vide accurate and factual information,
and not knowingly submit false or mis-
leading information or omit material
information to any such publisher, by
reporting its transactions in a manner
consistent with the procedures set
forth in the Policy Statement on Natural
Gas and Electric Price Indices, issued by
the Commission in Docket No. PL03-3-
000, and any clarifications thereto.
Seller must identify as part of its Elec-
tric Quarterly Report filing require-
ment in §35.10b of this chapter the pub-
lishers of electricity and natural gas
indices to which it reports its trans-
actions. In addition, Seller must ad-
here to any other standards and re-
quirements for price reporting as the
Commission may order.

(d) Records retention. A Seller must
retain, for a period of five years, all
data and information upon which it
billed the prices it charged for the elec-
tric energy or electric energy products
it sold pursuant to Seller’s market-
based rate tariff, and the prices it re-
ported for use in price indices.

[Order 697, 72 FR 40038, July 20, 2007, as

amended by Order 768, 77 FR 61924, Oct. 11,
2012]

§35.42 Change in status reporting re-
quirement.

(a) As a condition of obtaining and
retaining market-based rate authority,
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a Seller must timely report to the
Commission any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate au-
thority. A change in status includes,
but is not limited to, the following:

(1) Ownership or control of genera-
tion capacity or long-term firm pur-
chases of capacity and/or energy that
results in cumulative net increases
(i.e., the difference between increases
and decreases in affiliated generation
capacity) of 100 MW or more of capac-
ity based on nameplate or seasonal ca-
pacity ratings, or, for solar photo-
voltaic facilities, nameplate capacity,
or, for other energy-limited resources,
nameplate or five-year average capac-
ity factors, in any individual relevant
geographic market, or of inputs to
electric power production, or owner-
ship, operation or control of trans-
mission facilities; or

(2) Affiliation with any entity not
disclosed in the application for mar-
ket-based rate authority that:

(i) Owns or controls generation facili-
ties or has long-term firm purchases of
capacity and/or energy that results in
cumulative net increases (i.e., the dif-
ference between increases and de-
creases in affiliated generation capac-
ity) of 100 MW or more of capacity
based on nameplate or seasonal capac-
ity ratings, or, for solar photovoltaic
facilities, nameplate capacity, or, for
other energy-limited resources, name-
plate or five-year average capacity fac-
tors, in any individual relevant geo-
graphic market;

(ii) Owns or controls inputs to elec-
tric power production;

(iii) Owns, operates or controls trans-
mission facilities;

(iv) Has a franchised service area; or

(v) Is an ultimate upstream affiliate.

(b) Any change in status subject to
paragraph (a) of this section must be
filed quarterly. Power sales contracts
with future delivery are reportable
once the physical delivery has begun.
Sellers shall file change in status in ac-
cordance with the following schedule:
For the period from January 1 through
March 31, file by April 30; for the period
from April 1 through June 30, file by
July 31; for the period July 1 through
September 30, file by October 31; and

355



§35.43

for the period October 1 through De-
cember 31, file by January 31. Failure
to timely file a change in status con-
stitutes a tariff violation.

(c) Changes in status must be pre-
pared in conformance with the instruc-
tions posted on the Commission’s
website.

(d) A Seller must report on a month-
ly basis changes to its previously-sub-
mitted relational database informa-
tion, excluding updates to the hori-
zontal market power screens. These
submissions must be made by the 15th
day of the month following the change.
The submission must be prepared in
conformance with the instructions
posted on the Commission’s website.

[Order 697-D, 75 FR 14351, Mar. 25, 2010, as
amended by Order 816, 80 FR 67108, Oct. 30,
2015; Order 816-A, 81 FR 33383, May 26, 2016;
Order 860, 84 FR 36428, July 26, 2019]

Subpart I—Cross-Subsidization Re-
strictions on Affiliate Trans-
actions

SOURCE: 73 FR 11025, Feb. 29, 2008, unless
otherwise noted.

§35.43 Generally.

(a) For purposes of this subpart:

(1) Affiliate of a specified company
means:

(i) For any person other than an ex-
empt wholesale generator:

(A) Any person that directly or indi-
rectly owns, controls, or holds with
power to vote, 10 percent or more of
the outstanding voting securities of
the specified company;

(B) Any company 10 percent or more
of whose outstanding voting securities
are owned, controlled, or held with
power to vote, directly or indirectly,
by the specified company;

(C) Any person or class of persons
that the Commission determines, after
appropriate notice and opportunity for
hearing, to stand in such relation to
the specified company that there is lia-
ble to be an absence of arm’s-length
bargaining in transactions between
them as to make it necessary or appro-
priate in the public interest or for the
protection of investors or consumers
that the person be treated as an affil-
iate; and
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(D) Any person that is under common
control with the specified company.

(E) For purposes of paragraph (a)(1)(i)
of this section, owning, controlling or
holding with power to vote, less than 10
percent of the outstanding voting secu-
rities of a specified company creates a
rebuttable presumption of lack of con-
trol.

(ii) For any exempt wholesale gener-
ator (as defined under §366.1 of this
chapter), consistent with section 214 of
the Federal Power Act (16 U.S.C. 824m),
which provides that ‘‘affiliate’” will
have the same meaning as provided in
section 2(a) of the Public Utility Hold-
ing Company Act of 1935 (156 U.S.C.
79b(a)(11)):

(A) Any person that directly or indi-
rectly owns, controls, or holds with
power to vote, 5 percent or more of the
outstanding voting securities of the
specified company;

(B) Any company 5 percent or more
of whose outstanding voting securities
are owned, controlled, or held with
power to vote, directly or indirectly,
by the specified company;

(C) Any individual who is an officer
or director of the specified company, or
of any company which is an affiliate
thereof under paragraph (a)(1)(ii)(A) of
this section; and

(D) Any person or class of persons
that the Commission determines, after
appropriate notice and opportunity for
hearing, to stand in such relation to
the specified company that there is lia-
ble to be an absence of arm’s-length
bargaining in transactions between
them as to make it necessary or appro-
priate in the public interest or for the
protection of investors or consumers
that the person be treated as an affil-
iate.

(2) Captive customers means any
wholesale or retail electric energy cus-
tomers served by a franchised public
utility under cost-based regulation.

(38) Franchised public utility means a
public utility with a franchised service
obligation under state law.

(4) Market-regulated power sales affil-
iate means any power seller affiliate
other than a franchised public utility,
including a power marketer, exempt
wholesale generator, qualifying facility
or other power seller affiliate, whose
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power sales are regulated in whole or
in part on a market-rate basis.

(5) Non-utility affiliate means any af-
filiate that is not in the power sales or
transmission business, other than a
local gas distribution company or an
interstate natural gas pipeline.

(b) The provisions of this subpart
apply to all franchised public utilities
that have captive customers or that
own or provide transmission service
over jurisdictional transmission facili-
ties.

§35.44 Protections against affiliate

cross-subsidization.

(a) Restriction on affiliate sales of elec-
tric energy. No wholesale sale of electric
energy may be made between a fran-
chised public utility with captive cus-
tomers and a market-regulated power
sales affiliate without first receiving
Commission authorization for the
transaction under section 205 of the
Federal Power Act. This requirement
does not apply to energy sales from a
qualifying facility, as defined by 18
CFR 292.101, made under market-based
rate authority granted by the Commis-
sion.

(b) Non-power goods or services. (1) Un-
less otherwise permitted by Commis-
sion rule or order, and except as per-
mitted by paragraph (b)(4) of this sec-
tion, sales of any non-power goods or
services by a franchised public utility
that has captive customers or that
owns or provides transmission service
over jurisdictional transmission facili-
ties, including sales made to or
through its affiliated exempt wholesale
generators or qualifying facilities, to a
market-regulated power sales affiliate
or non-utility affiliate must be at the
higher of cost or market price.

(2) Unless otherwise permitted by
Commission rule or order, and except
as permitted by paragraphs (b)(3) and
(b)(4) of this section, a franchised pub-
lic utility that has captive customers
or that owns or provides transmission
service over jurisdictional trans-
mission facilities, may not purchase or
receive non-power goods and services
from a market-regulated power sales
affiliate or a non-utility affiliate at a
price above market.

(3) A franchised public utility that
has captive customers or that owns or
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provides transmission service over ju-
risdictional transmission facilities,
may only purchase or receive non-
power goods and services from a cen-
tralized service company at cost.

(4) A company in a single-state hold-
ing company system, as defined in
§366.3(c)(1) of this chapter, may provide
general administrative and manage-
ment non-power goods and services to,
or receive such goods and services
from, other companies in the same
holding company system, at cost, pro-
vided that the only parties to trans-
actions involving these non-power
goods and services are affiliates or as-
sociate companies, as defined in §366.1
of this chapter, of a holding company
in the holding company system.

(c) Exemption for price under fuel ad-
justment clause regulations. Where the
price of fuel from a company-owned or
controlled source is found or presumed
under §35.14 to be reasonable and in-
cludable in the adjustment clause,
transactions involving that fuel shall
be exempt from the affiliate price re-
strictions in §35.44(b).

[73 FR 11025, Feb. 29, 2008, as amended by
Order 707-A, 73 FR 43083, July 24, 2008]

Subpart J—Credit Practices In Or-
ganized Wholesale Electric
Markets

SOURCE: Order 741, 75 FR 65962, Oct. 27, 2010,
unless otherwise noted.

§35.45 Applicability.

This subpart establishes credit prac-
tices for organized wholesale electric
markets for the purpose of minimizing
risk to market participants.

§35.46 Definitions.

As used in this subpart:

(a) Market Participant means an enti-
ty that qualifies as a Market Partici-
pant under §35.34.

(b) Organized Wholesale Electric Mar-
ket includes an independent system op-
erator and a regional transmission or-
ganization.

(c) Regional Transmission Organization
means an entity that qualifies as a Re-
gional Transmission Organization
under 18 CFR 35.34.
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(d) Independent System  Operator
means an entity operating a trans-
mission system and found by the Com-
mission to be an Independent System
Operator.

§35.47 Tariff provisions regarding
credit practices in organized whole-
sale electric markets.

Each organized wholesale electric
market must have tariff provisions
that:

(a) Limit the amount of unsecured
credit extended by an organized whole-
sale electric market to no more than
$60 million for each market partici-
pant; where a corporate family in-
cludes more than one market partici-
pant participating in the same orga-
nized wholesale electric market, the
limit on the amount of unsecured cred-
it extended by that organized whole-
sale electric market shall be no more
than $50 million for the corporate fam-
ily.

(b) Adopt a billing period of no more
than seven days and allow a settlement
period of no more than seven days.

(c) Eliminate unsecured credit in fi-
nancial transmission rights markets
and equivalent markets.

(d) Establish a single counterparty to
all market participant transactions, or
require each market participant in an
organized wholesale electric market to
grant a security interest to the orga-
nized wholesale electric market in the
receivables of its transactions, or pro-
vide another method of supporting net-
ting that provides a similar level of
protection to the market and is ap-
proved by the Commission. In the al-
ternative, the organized wholesale
electric market shall not net market
participants’ transactions and must es-
tablish credit based on market partici-
pants’ gross obligations.

(e) Limit to no more than two days
the time period provided to post addi-
tional collateral when additional col-
lateral is requested by the organized
wholesale electric market.

(f) Require minimum participation
criteria for market participants to be
eligible to participate in the organized
wholesale electric market.

(g) Provide a list of examples of cir-
cumstances when a market adminis-
trator may invoke a ‘‘material adverse
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change” as a justification for requiring
additional collateral; this list does not
limit a market administrator’s right to
invoke such a clause in other -cir-
cumstances.

(h)(1) Subject to paragraph (h)(2) of
this section:

(i) Permit organized wholesale elec-
tric markets to share market partici-
pant credit-related information with,
and receive market participant credit-
related information from, other orga-
nized wholesale electric markets for
the purpose of credit risk management
and mitigation; and

(ii) Permit the receiving organized
wholesale electric market to use cred-
it-related information received from
another organized wholesale electric
market to the same extent and for the
same purposes that the receiving orga-
nized wholesale electric market may
use credit-related information col-
lected from its own market partici-
pants.

(2) Require the receiving organized
wholesale electric market to treat
credit-related information an orga-
nized wholesale electric market re-
ceives from another organized whole-
sale electric market as confidential
under the terms set forth in the tariff
or other governing document of the re-
ceiving organized wholesale electric
market.

[Order 741, 75 FR 65962, Oct. 27, 2010, as
amended by Order 741-A, 76 FR 10498, Feb. 25,
2011; Order 895, 88 FR 40707, June 22, 2023]

Subpart K—Cybersecurity
Investment Provisions

SOURCE: 88 FR 28377, May 3, 2023, unless
otherwise noted.

§35.48 Cybersecurity investment.

(a) Purpose. This section establishes
rules for incentive-based rate treat-
ments for utilities with rates on file
with the Commission that voluntarily
make cybersecurity investments as de-
scribed in this section.

(b) Definitions. As used in this sec-
tion:

Advanced Cybersecurity Technology
means any technology, operational ca-
pability, or service, including com-
puter hardware, software, or a related
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asset, that enhances the security pos-
ture of public utilities through im-
provements in the ability to protect
against, detect, respond to, or recover
from a cybersecurity threat (as defined
in section 102 of the Cybersecurity Act
of 2015 (6 U.S.C. 1501)).

Advanced Cybersecurity Technology In-
formation means information relating
to Advanced Cybersecurity Technology
or proposed Advanced Cybersecurity
Technology that is generated by or
provided to the Commission or another
Federal agency. Pursuant to FPA sec-
tion 219A(g), Advanced Cybersecurity
Technology Information is considered
to be Critical Electric Infrastructure
Information.

Critical Energy/Electric Infrastructure
Information (CEII) has the same mean-
ing as defined in 18 CFR 388.113.

Electric Reliability Organization has
the same meaning as defined in §39.1 of
this subchapter.

Reliability Standard has the same
meaning as defined in §39.1 of this sub-
chapter.

(c) Incentive-based rate treatment for
cybersecurity investment. The Commis-
sion will authorize incentive-based rate
treatment for a wutility that volun-
tarily makes an investment in Ad-
vanced Cybersecurity Technology and
for a utility that voluntarily partici-
pates in a cybersecurity threat infor-
mation sharing program under this sec-
tion, provided that the utility meets
the requirements of this section and
the utility demonstrates that the re-
sulting rate is just and reasonable and
not unduly discriminatory or pref-
erential, as required by sections 205
and 206 of the Federal Power Act. In-
centive-based rate treatment is avail-
able to both public and non-public util-
ities that have or will have a rate on
file with the Commission. A utility
may request a single incentive-based
rate treatment as specified in para-
graph (f) of this section for an eligible
cybersecurity investment that meets
the eligibility criteria set forth in
paragraph (d) of this section.

(d) Eligibility criteria. Pursuant to
paragraphs (e) through (j) of this sec-
tion, a utility may receive incentive-
based rate treatment for a cybersecu-
rity investment that:

§35.48

(1) Materially improves cybersecu-
rity through either Advanced Cyberse-
curity Technology or participation in a
cybersecurity threat information shar-
ing program; and

(2) Is not already mandated by the
Reliability Standards as maintained by
the Electric Reliability Organization,
or otherwise mandated by local, State,
or Federal law, decision, or directive;
otherwise legally mandated; or an ac-
tion taken in response to a Federal or
State agency merger condition, con-
sent decree from Federal or State
agency, or settlement agreement that
resolves a dispute between a utility
and a public or private party.

(e) Demonstrating satisfaction of the
eligibility criteria. A utility shall dem-
onstrate to the Commission that a pro-
posed cybersecurity investment satis-
fies the eligibility criteria in para-
graph (d) of this section. Such dem-
onstration shall show that the cyberse-
curity investment fulfills at least one
of the provisions in the following para-
graphs (e)(1) through (3):

(1) A utility shall demonstrate that a
cybersecurity investment qualifies as
one or more of the pre-qualified cyber-
security investments. The Commission
shall rebuttably presume that pre-
qualified cybersecurity investments
satisfy the eligibility criteria. The
Commission shall maintain a list on its
website of pre-qualified cybersecurity
investments and shall update such list
from time to time either subject to no-
tice and comment procedures or in a
rulemaking.

(2) A utility shall demonstrate that a
cybersecurity  investment  satisfies
each of the eligibility criteria in para-
graph (d) of this section. The Commis-
sion shall not presume that such dem-
onstration satisfies the eligibility cri-
teria.

(3) A utility shall demonstrate that
it will make cybersecurity investments
to comply with a Reliability Standard
that is approved by the Commission
but has not yet taken effect as ap-
proved by the Commission. The Com-
mission shall not presume that such
demonstration satisfies the eligibility
criteria. Any incentives authorized by
the Commission pursuant to this sec-
tion shall terminate when the Reli-
ability Standard takes effect.
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(f) Types of incentive-based rate treat-
ment for cybersecurity investment. For
purposes of this section, incentive-
based rate treatment shall mean defer-
ral of expenses as a regulatory asset.

(g) Incentive duration. (1) A deferred
Advanced Cybersecurity Technology
regulatory asset whose costs are typi-
cally expensed shall be:

(i) Amortized over a period of up to
five years;

(ii) Limited to expenses incurred in
the first five years following Commis-
sion approval of the incentive;

(iii) Limited to ongoing expenses
that the applicable utility was not al-
ready undertaking more than three
months prior to filing an incentive re-
quest; and

(iv) Terminated when the cybersecu-
rity investment or activity that serves
as the basis of that incentive becomes
mandatory.

(2) An incentive granted for partici-
pation in a qualified cybersecurity
threat information sharing program
will not be subject to the five-year du-
ration limitation provisions of para-
graph (g)(1)(ii) of this section for as
long as the utility participates in the
qualified cybersecurity threat informa-
tion sharing program and such partici-
pation is not mandatory as to the util-
ity. A utility participating in a quali-
fied cybersecurity threat information
sharing program is eligible to continue
deferring expenses associated with such
participation, which for each year
would be amortized over the next five
years.

(h) Incentive applications. For the pur-
pose of this section, a utility’s request
for incentive based-rate treatments for
one or more cybersecurity investments
must be made in a filing pursuant to
section 205 of the Federal Power Act,
or in a petition for a declaratory order
that precedes a filing pursuant to sec-
tion 205 of the Federal Power Act. Util-
ities may file such a request either as
a part of a general rate request or on a
single-issue basis. Such a request shall
include a detailed explanation to in-
clude the following information:

(1) A demonstration that the cyberse-
curity investment satisfies the eligi-
bility criteria, which includes an attes-
tation that cybersecurity investment
is not mandatory, as required by para-
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graph (d)(2) of this section, and that
the resulting rate is just and reason-
able and not unduly discriminatory or
preferential;

(2) A detailed description of relevant
cybersecurity expenses, including
whether such cybersecurity expenses
are:

(i) Associated with third-party provi-
sion of hardware, software, computing
networking services, and/or cybersecu-
rity monitoring services;

(ii) For training to implement net-
work analysis and monitoring pro-
grams, and/or other cybersecurity pro-
tocols; and/or

(iii) Other cybersecurity expenses;

(3) Estimates of the cost of such cy-
bersecurity expenses;

(4) When the cybersecurity expenses
are expected to be incurred; and

() An attestation that the utility ei-
ther has not already been undertaking
duplicative or materially the same ex-
penses for more than three months or
that the utility is participating in a
cybersecurity threat information-shar-
ing program for the expense at issue. In
the case of cybersecurity investments
made to comply with a Reliability
Standard that is approved by the Com-
mission but has not yet taken effect as
approved by the Commission pursuant
to paragraph (e)(3) of this section, the
utility must attest that it has not al-
ready been undertaking duplicative or
materially the same expenses for more
than three months prior to the date
that the Commission’s approval of the
Reliability Standard becomes effective.

(i) Reporting requirements. A utility
that has received Commission approval
for incentive-based rate treatment
under this section shall make an an-
nual informational filing on June 1,
provided that the utility has received
such Commission approval at least 60
days prior to June 1 of that year. A
utility that receives Commission ap-
proval of an incentive-based rate treat-
ment under this section later than 60
days prior to June 1 shall submit an
annual informational filing beginning
on June 1 of the following year. The
annual filing shall detail the specific
cybersecurity investments that were
made pursuant to the Commission’s ap-
proval and the corresponding FERC ac-
count used. The annual informational
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filing shall describe the deferred ex-
penses in sufficient detail to dem-
onstrate that such expenses are specifi-
cally related to the cybersecurity in-
vestment granted incentives and not
for ongoing services including system
maintenance, surveillance, and other
labor costs. Utilities shall provide a de-
tailed description of any material
changes in the nature of such expenses
from prior year informational filings.

(3) Transmittal of CEII in incentive ap-
plications and annual reports. As appro-
priate, any CEII submitted to the Com-
mission in a utility’s incentive applica-
tion made pursuant to paragraph (h) of
this section or contained in its report-
ing requirements made pursuant to
paragraph (i) of this section shall be
filed consistent with part 388 of this
title.

[88 FR 28377, May 3, 2023; 88 FR 37145, June 7,
2023]

PART 36—RULES CONCERNING AP-
PLICATIONS FOR TRANSMISSION
SERVICES UNDER SECTION 211
OF THE FEDERAL POWER ACT

AUTHORITY: 5 U.S.C. 551-557; 16 U.S.C. 791a—
826r; 31 U.S.C. 9701; 42 U.S.C. 7107-7352.

§36.1 Notice provisions applicable to
applications for transmission serv-
ices under section 211 of the Fed-
eral Power Act.

(a) Definitions. (1) Affected party
means each affected electric utility,
each affected State regulatory author-
ity, and each affected Federal power
marketing agency.

(2) Affected electric utility means each
electric utility that has made arrange-
ments for the sale or purchase of elec-
tric energy to be transmitted pursuant
to the particular application for trans-
mission services, and each transmit-
ting utility, as defined in section 3(23)
of the Federal Power Act, 16 U.S.C.
796(23), being requested to transmit
such electric energy.

(3) Affected State regulatory authority
means a State regulatory authority, as
defined in section 3(21) of the Federal
Power Act, 16 U.S.C. 796(21), regulating
the rates and charges of each affected
electric utility.
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(4) Affected Federal power marketing
agency means a Federal power mar-
keting agency that operates in the
service area of each affected electric
utility.

(b) Additional filing requirements. Any
person filing an application for trans-
mission services pursuant to section
211 of the Federal Power Act, 16 U.S.C.
824j, shall include the following:

(1) The applicant must include a form
of notice of the application suitable for
publication in the FEDERAL REGISTER
in accordance with the specifications
in §385.203(d) of this chapter. The form
of notice shall be on electronic media
as specified by the Secretary.

(2) A sworn statement that actual no-
tice, including the applicant’s name,
the date of the application, the names
of the affected parties, and a brief de-
scription of the transmission services
sought (including the proposed dates
for initiating and terminating the re-
quested transmission services, the
total amount of transmission capacity
requested, a brief description of the
character and nature of the trans-
mission services being requested, and
whether the transmission services re-
quested are firm or non-firm) has been
served, pursuant to Rule 2010 of the
Commission’s Rules of Practice and
Procedure, §385.2010 of this chapter, on
each affected party. Such statement
shall enumerate each person so served.

(c) Other filing requirements. All other
filing requirements of the Commis-
sion’s Rules of Practice and Procedure
remain in effect for applications under
this section.

[Order 560, 58 FR 57737, Oct. 27, 1993, as
amended by Order 593, 62 FR 1283, Jan. 9,
1997; Order 647, 69 FR 32438, June 10, 2004]

PART 37—OPEN ACCESS SAME-
TIME INFORMATION SYSTEMS

Sec.
37.1
37.2
37.3
37.4
37.5

Applicability.

Purpose.

Definitions.

[Reserved]

Obligations of Transmission Providers
and Responsible Parties.
37.6 Information to be posted on the OASIS.
37.7 Auditing Transmission Service Infor-

mation.

37.8 Obligations of OASIS users.
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