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(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) The availability of certain classes
of nonexempt records is deferred for
such time as TVA may determine is
reasonable necessary to avoid inter-
ference with the accomplishment of its
statutory responsibilities. Such records
include bids and information con-
cerning the identity and number of
bids received prior to bid opening and
award; and all negotiations in progress
involving contracts or agreements for
the acquisition or disposal of real or
personal property by TVA prior to the
conclusion of such negotiations. Any
reasonably segregable portion of an
available record shall be provided to
any person requesting such record after
deletion of the portions which are ex-
empt under this paragraph.

§1301.8 Confidential commercial infor-
mation.

(a) Definitions—(1) Confidential com-
mercial information means commercial
or financial information obtained by
TVA from a submitter that may be
protected from disclosure under Ex-
emption 4 of the FOIA, 5 U.S.C.
5562(b)(4).

(2) Submitter means any person or en-
tity, including a corporation, State, or
foreign government, but not including
another Federal Government entity,
that provides confidential commercial
information, either directly or indi-
rectly to the Federal Government.

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must
use good faith efforts to designate by
appropriate markings, at the time of
submission, any portion of its submis-
sion that it considers to be protected
from disclosure under Exemption 4.
These designations expire 10 years
after the date of the submission unless
the submitter requests and provides
justification for a longer designation
period.

(c) When notice to submitters is re-
quired. (1) TVA will promptly provide
written notice to the submitter of con-
fidential commercial information
whenever records containing such in-
formation are requested under the
FOIA if TVA determines that it may be
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required to disclose the records, pro-
vided:

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under Ex-
emption 4; or

(ii) TVA has a reason to believe that
the requested information may be pro-
tected from disclosure under Exemp-
tion 4, but has not yet determined
whether the information is protected
from disclosure.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the agency may post or pub-
lish a notice in a place or manner rea-
sonably likely to inform the submit-
ters of the proposed disclosure, instead
of sending individual notifications.

(d) Ezxceptions to submitter notice re-
quirements. The notice requirements of
this section do not apply if:

(1) TVA determines that the informa-
tion is exempt under the FOIA, and
therefore will not be disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In
such case, TVA will give the submitter
written notice of any final decision to
disclose the information within a rea-
sonable number of days prior to a spec-
ified disclosure date.

(e) Opportunity to object to disclosure.
(1) TVA will specify a reasonable time
period within which the submitter
must respond to the notice referenced
under paragraph (c)(1) of this section.

(2) If a submitter has any objections
to disclosure, it should provide TVA a
detailed written statement that speci-
fies all grounds for withholding the
particular information under any ex-
emption of the FOIA. In order to rely
on Exemption 4 as basis for nondisclo-
sure, the submitter must explain why
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the information constitutes a trade se-
cret or commercial or financial infor-
mation that is confidential.

(3) A submitter who fails to respond
within the time period specified in the
notice will be considered to have no ob-
jection to disclosure of the informa-
tion. TVA is not required to consider
any information received after the date
of any disclosure decision. Any infor-
mation provided by a submitter under
this subpart may itself be subject to
disclosure under the FOIA.

(f) Analysis of objections. TVA will
consider a submitter’s objections and
specific grounds for nondisclosure in
deciding whether to disclose the re-
quested information.

(g) Notice of intent to disclose. When-
ever TVA decides to disclose informa-
tion over the objection of a submitter,
TVA will provide the submitter written
notice, which will include:

(1) A statement of the reasons why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the information
to be disclosed or copies of the records
as TVA intends to release them; and

(3) A specified disclosure date, which
must be a reasonable time after the no-
tice.

(h) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, TVA will
promptly notify the submitter.

(i) Requester notification. TVA will no-
tify the requester whenever it provides
the submitter with notice and an op-
portunity to object to disclosure;
whenever it notifies the submitter of
its intent to disclose the requested in-
formation; and whenever a submitter
files a lawsuit to prevent the disclosure
of the information.

§1301.9 Appeals.

(a) Requirements for making an appeal.
A requester may appeal any adverse de-
terminations to TVA’s office des-
ignated to receive FOIA appeals (FOIA
Appeals Office). Examples of adverse
determinations are provided in
§1301.6(e) of this subpart. Requesters
can submit appeals by mail to TVA
FOIA Appeals Official, Tennessee Val-
ley Authority, 400 W. Summit Hill
Drive (WT 7C), Knoxville, TN 37902—

18 CFR Ch. XIII (4-1-23 Edition)

1401. The requester must make the ap-
peal in writing and to be considered
timely it must be postmarked within 90
calendar days after the date of the ini-
tial response. The appeal should clearly
identify the agency determination that
is being appealed and the assigned re-
quest number. To facilitate handling,
the requester should mark both the ap-
peal letter and envelope ‘“‘Freedom of
Information Act Appeal.”

(b) Adjudication of appeals. (1) The
TVA Chief FOIA Officer and FOIA Ap-
peals Official or designee will act on all
appeals under this section.

(2) An appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(3) On receipt of any appeal involving
classified information, the Chief FOIA
Officer and FOIA Appeals Official will
take appropriate action to ensure com-
pliance with applicable classification
rules.

(¢c) Decisions on appeals. TVA will pro-
vide its decision on an appeal in writ-
ing. A decision that upholds TVA’s de-
termination in whole or in part must
contain a statement that identifies the
reasons for the affirmance, including
any FOIA exemptions applied. The de-
cision must provide the requester with
notification of the statutory right to
file a lawsuit and will inform the re-
quester of the dispute resolution serv-
ices offered by the Office of Govern-
ment Information Services (OGIS) of
the National Archives and Records Ad-
ministration as a non-exclusive alter-
native to litigation. If TVA’s decision
is remanded or modified on appeal,
TVA will notify the requester of that
determination in writing. TVA will
then further process the request in ac-
cordance with that appeal determina-
tion and will respond directly to the re-
quester.

(d) Engaging in dispute resolution serv-
ices provided by OGIS. Dispute resolu-
tion is a voluntary process. If TVA
agrees to participate in the dispute res-
olution services provided by OGIS, it
will actively engage as a partner to the
process in an attempt to resolve the
dispute.
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