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from the agency’s FOIA Public Liaison 
and the dispute resolution services of-
fered by OGIS. 

(g) Markings on released documents. 
Records disclosed in part must be 
marked clearly to show the amount of 
information deleted and the exemption 
under which the deletion was made un-
less doing so would harm an interest 
protected by an applicable exemption. 
The location of the information deleted 
must also be indicated on the record, if 
technically feasible. 

(h) Use of record exclusions. (1) In the 
event that TVA identifies records that 
may be subject to exclusion from the 
requirements of the FOIA pursuant to 5 
U.S.C. 552(c), TVA will confer with the 
Department of Justice, Office of Infor-
mation Policy, to obtain approval to 
apply the exclusion. 

(2) If an exclusion is invoked, TVA 
will maintain an administrative record 
of the process of invocation and ap-
proval of the exclusion by OIP. 

§ 1301.7 Exempt records. 

(a) TVA’s records will be disclosed to 
any person upon request as provided in 
this section, except records that are ex-
empt and are not made available if 
they are: 

(1)(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interest 
of national defense or foreign policy, 
and 

(ii) Are in fact properly classified 
pursuant to such Executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Specifically exempted from disclo-
sure by statute (other than section 552b 
of this title), if that statute— 

(i)(A) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue; or 

(B) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; and 

(ii) If enacted after the date of enact-
ment of the OPEN FOIA Act of 2009, 
specifically cites to this paragraph. 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Inter-agency or intra-agency 
memorandums or letters that would 
not be available by law to a party 
other than an agency in litigation with 
the agency, provided that the delibera-
tive process privilege shall not apply to 
records created 25 years or more before 
the date on which the records were re-
quested; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation— 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings, 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy, 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source, 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law, or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or 
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(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) The availability of certain classes 
of nonexempt records is deferred for 
such time as TVA may determine is 
reasonable necessary to avoid inter-
ference with the accomplishment of its 
statutory responsibilities. Such records 
include bids and information con-
cerning the identity and number of 
bids received prior to bid opening and 
award; and all negotiations in progress 
involving contracts or agreements for 
the acquisition or disposal of real or 
personal property by TVA prior to the 
conclusion of such negotiations. Any 
reasonably segregable portion of an 
available record shall be provided to 
any person requesting such record after 
deletion of the portions which are ex-
empt under this paragraph. 

§ 1301.8 Confidential commercial infor-
mation. 

(a) Definitions—(1) Confidential com-
mercial information means commercial 
or financial information obtained by 
TVA from a submitter that may be 
protected from disclosure under Ex-
emption 4 of the FOIA, 5 U.S.C. 
552(b)(4). 

(2) Submitter means any person or en-
tity, including a corporation, State, or 
foreign government, but not including 
another Federal Government entity, 
that provides confidential commercial 
information, either directly or indi-
rectly to the Federal Government. 

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
use good faith efforts to designate by 
appropriate markings, at the time of 
submission, any portion of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4. 
These designations expire 10 years 
after the date of the submission unless 
the submitter requests and provides 
justification for a longer designation 
period. 

(c) When notice to submitters is re-
quired. (1) TVA will promptly provide 
written notice to the submitter of con-
fidential commercial information 
whenever records containing such in-
formation are requested under the 
FOIA if TVA determines that it may be 

required to disclose the records, pro-
vided: 

(i) The requested information has 
been designated in good faith by the 
submitter as information considered 
protected from disclosure under Ex-
emption 4; or 

(ii) TVA has a reason to believe that 
the requested information may be pro-
tected from disclosure under Exemp-
tion 4, but has not yet determined 
whether the information is protected 
from disclosure. 

(2) The notice must either describe 
the commercial information requested 
or include a copy of the requested 
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the agency may post or pub-
lish a notice in a place or manner rea-
sonably likely to inform the submit-
ters of the proposed disclosure, instead 
of sending individual notifications. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section do not apply if: 

(1) TVA determines that the informa-
tion is exempt under the FOIA, and 
therefore will not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by a statute other than the 
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In 
such case, TVA will give the submitter 
written notice of any final decision to 
disclose the information within a rea-
sonable number of days prior to a spec-
ified disclosure date. 

(e) Opportunity to object to disclosure. 
(1) TVA will specify a reasonable time 
period within which the submitter 
must respond to the notice referenced 
under paragraph (c)(1) of this section. 

(2) If a submitter has any objections 
to disclosure, it should provide TVA a 
detailed written statement that speci-
fies all grounds for withholding the 
particular information under any ex-
emption of the FOIA. In order to rely 
on Exemption 4 as basis for nondisclo-
sure, the submitter must explain why 
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