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(e) When appeal is required. Before 
seeking review by a court of TVA’s ad-
verse determination, a requester gen-
erally must first submit a timely ad-
ministrative appeal. 

§ 1301.10 Preservation of records. 
TVA will preserve all correspondence 

pertaining to the requests that it re-
ceives under this subpart, as well as 
copies of all requested records, until 
disposition or destruction is authorized 
pursuant to title 44 of the United 
States Code or the General Records 
Schedule 4.2 of the National Archives 
and Records Administration. TVA will 
not dispose of or destroy records while 
they are the subject of a pending re-
quest, appeal, or lawsuit under the 
FOIA. 

§ 1301.11 Fees. 
(a) In general. (1) TVA will charge for 

processing requests under the FOIA in 
accordance with the provisions of this 
section and with the OMB Guidelines. 
For purposes of assessing fees, the 
FOIA establishes three categories of re-
questers: 

(i) Commercial use requesters; 
(ii) Non-commercial scientific or edu-

cational institutions or news media re-
questers; and 

(iii) All other requesters. 
(2) Different fees are assessed depend-

ing on the category. Requesters may 
seek a fee waiver. TVA will consider re-
quests for fee waivers in accordance 
with the requirements in paragraph (k) 
of this section. To resolve any fee 
issues that arise under this section, 
TVA may contact a requester for addi-
tional information. TVA will ensure 
that searches, review, and duplication 
are conducted in the most efficient and 
the least expensive manner. TVA ordi-
narily will collect all applicable fees 
before sending copies of records to a re-
quester. Requesters must pay fees by 
check or money order made payable to 
the Tennessee Valley Authority, or by 
another method as determined by TVA. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request is a re-
quest that asks for information for a 
use or a purpose that furthers a com-
mercial, trade, or profit interest, which 
can include furthering those interests 

through litigation. TVA’s decision to 
place a requester in the commercial 
use category will be made on a case-by- 
case basis based on the requester’s in-
tended use of the information. TVA 
will notify requesters of their place-
ment in this category. 

(2) Direct costs are those expenses 
that TVA incurs in searching for and 
duplicating (and, in the case of com-
mercial use requests, reviewing) 
records in order to respond to a FOIA 
request. For example, direct costs in-
clude the salary of the employee per-
forming the work (i.e., the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the 
cost of operating computers and other 
electronic equipment, such as photo-
copiers and scanners. Direct costs do 
not include overhead expenses such as 
the costs of space, and of heating or 
lighting a facility. 

(3) Duplication is reproducing a copy 
of a record, or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records, among others. 

(4) Educational institution is any 
school that operates a program of 
scholarly research. A requester in this 
fee category must show that the re-
quest is made in connection with his or 
her role at the educational institution. 
TVA may seek verification from the re-
quester that the request is in further-
ance of scholarly research and TVA 
will advise requesters of their place-
ment in this category. 

Example 1. A request from a professor of ge-
ology at a university for records relating to 
soil erosion, written on letterhead of the De-
partment of Geology, would be presumed to 
be from an educational institution. 

Example 2. A request from the same pro-
fessor of geology seeking drug information 
from the Food and Drug Administration in 
furtherance of a murder mystery he is writ-
ing would not be presumed to be an institu-
tional request, regardless of whether it was 
written on institutional stationery. 

Example 3. A student who makes a request 
in furtherance of their coursework or other 
school-sponsored activities and provides a 
copy of a course syllabus or other reasonable 
documentation to indicate the research pur-
pose for the request, would qualify as part of 
this fee category. 
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(5) Noncommercial scientific institu-
tion is an institution that is not oper-
ated on a ‘‘commercial’’ basis, as de-
fined in paragraph (b)(1) of this section 
and that is operated solely for the pur-
pose of conducting scientific research 
the results of which are not intended to 
promote any particular product or in-
dustry. A requester in this category 
must show that the request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
records are sought to further scientific 
research and are not for a commercial 
use. TVA will advise requesters of their 
placement in this category. 

(6) Representative of the news media 
is any person or entity that gathers in-
formation of potential interest to a 
segment of the public, uses its editorial 
skills to turn the raw materials into a 
distinct work, and distributes that 
work to an audience. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations that broadcast 
‘‘news’’ to the public at large and pub-
lishers of periodicals that disseminate 
‘‘news’’ and make their products avail-
able through a variety of means to the 
general public, including news organi-
zations that disseminate solely on the 
Internet. A request for records sup-
porting the news-dissemination func-
tion of the requester will not be consid-
ered to be for a commercial use. 
‘‘Freelance’’ journalists who dem-
onstrate a solid basis for expecting 
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing 
contract would provide the clearest 
evidence that publication is expected; 
however, agencies can also consider a 
requester’s past publication record in 
making this determination. TVA will 
advise requesters of their placement in 
this category. 

(7) Search is the process of looking 
for and retrieving records or informa-
tion responsive to a request. Search 
time includes page-by-page or line-by- 
line identification of information with-
in records and the reasonable efforts 
expended to locate and retrieve infor-
mation from electronic records. 

(8) Review is the examination of a 
record located in response to a request 
in order to determine whether any por-
tion of it is exempt from disclosure. 
Review time includes processing any 
record for disclosure, such as doing all 
that is necessary to prepare the record 
for disclosure, including the process of 
redacting the record and marking the 
appropriate exemptions. Review costs 
are properly charged even if a record 
ultimately is not disclosed. Review 
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential commercial information sub-
mitter under § 1301.7 of this subpart, 
but it does not include time spent re-
solving general legal or policy issues 
regarding the application of exemp-
tions. 

(c) Charging fees. In responding to 
FOIA requests, TVA will charge the 
following fees unless a waiver or reduc-
tion of fees has been granted under 
paragraph (k) of this section. Because 
the fee amounts provided below already 
account for the direct costs associated 
with a given fee type, agencies should 
not add any additional costs to charges 
calculated under this section. 

(1) Search. (i) Requests made by edu-
cational institutions, noncommercial 
scientific institutions, or representa-
tives of the news media are not subject 
to search fees. TVA will charge search 
fees for all other requesters, subject to 
the restrictions of paragraph (d) of this 
section. TVA may properly charge for 
time spent searching even if they do 
not locate any responsive records or if 
they determine that the records are en-
tirely exempt from disclosure. 

(ii) For each hour spent by personnel 
searching for requested records, includ-
ing electronic searches that do not re-
quire new programming, the fees will 
be charged as follows: For time spent 
by clerical employees, the charge is 
$14.90 per hour. For time spent by su-
pervisory and professional employees, 
the charge is $34.30 per hour. 

(iii) TVA will charge the direct costs 
associated with conducting any search 
that requires the creation of a new 
computer program to locate the re-
quested records. TVA must notify the 
requester of the costs associated with 
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creating such a program, and the re-
quester must agree to pay the associ-
ated costs before the costs may be in-
curred. 

(iv) For requests that require the re-
trieval of records stored by TVA at a 
Federal records center operated by the 
National Archives and Records Admin-
istration (NARA), TVA will charge ad-
ditional costs in accordance with the 
Transactional Billing Rate Schedule 
established by NARA. 

(2) Duplication. TVA will charge du-
plication fees to all requesters, subject 
to the restrictions of paragraph (d) of 
this section. TVA must honor a re-
quester’s preference for receiving a 
record in a particular form or format 
where TVA can readily reproduce it in 
the form or format requested. Where 
photocopies are supplied, TVA will pro-
vide one copy per request at the cost of 
10 cents per page for sheets no larger 
than 81⁄2 by 14 inches. For copies of 
records produced on tapes, disks, or 
other media, TVA will charge the di-
rect costs of producing the copy, in-
cluding operator time. Where paper 
documents must be scanned in order to 
comply with a requester’s preference to 
receive the records in an electronic for-
mat, the requester must also pay the 
direct costs associated with scanning 
those materials. For other forms of du-
plication, TVA will charge the direct 
costs. 

(3) Review. TVA will charge review 
fees to requesters who make commer-
cial use requests. Review fees will be 
assessed in connection with the initial 
review of the record, i.e., the review 
conducted by TVA to determine wheth-
er an exemption applies to a particular 
record or portion of a record. No charge 
will be made for review at the adminis-
trative appeal stage of exemptions ap-
plied at the initial review stage. How-
ever, if a particular exemption is 
deemed to no longer apply, any costs 
associated with an agency’s re-review 
of the records in order to consider the 
use of other exemptions may be as-
sessed as review fees. Review fees will 
be charged at the same rates as those 
charged for a search under paragraph 
(c)(1)(ii) of this section. 

(d) Restrictions on charging fees. (1) 
When TVA determines that a requester 
is an educational institution, non-com-

mercial scientific institution, or rep-
resentative of the news media, and the 
records are not sought for commercial 
use, it will not charge search fees. 

(2)(i) If TVA fails to comply with the 
FOIA’s time limits in responding to a 
request, it may not charge search fees, 
or, in the instances of requests from re-
questers described in paragraph (d)(1) 
of this section, may not charge dupli-
cation fees, except as described in para-
graphs (d)(2)(ii) through (iv) of this sec-
tion. 

(ii) If TVA has determined that un-
usual circumstances, as defined by the 
FOIA, apply and the agency provided 
timely written notice to the requester 
in accordance with the FOIA, a failure 
to comply with the time limit shall be 
excused for an additional 10 days. 

(iii) If TVA has determined that un-
usual circumstances, as defined by the 
FOIA, apply and more than 5,000 pages 
are necessary to respond to the re-
quest, TVA may charge search fees, or, 
in the case of requesters described in 
paragraph (d)(1) of this section, may 
charge duplication fees, if the fol-
lowing steps are taken. TVA must have 
provided timely written notice of un-
usual circumstances to the requester in 
accordance with the FOIA and TVA 
must have discussed with the requester 
via written mail, email, or telephone 
(or made not less than three good-faith 
attempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance with 5 U.S.C. 
552(a)(6)(B)(ii). If this exception is sat-
isfied, TVA may charge all applicable 
fees incurred in the processing of the 
request. 

(iv) If a court has determined that 
exceptional circumstances exist, as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(3) No search or review fees will be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review. 

(4) Except for requesters seeking 
records for a commercial use, TVA 
must provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent for other 
media); and 

(ii) The first two hours of search. 
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(5) No fee will be charged when the 
total fee, after deducting the 100 free 
pages (or its cost equivalent) and the 
first two hours of search, is equal to or 
less than $25. 

(e) Notice of anticipated fees in excess 
of $25.00. (1) When TVA determines or 
estimates that the fees to be assessed 
in accordance with this section will ex-
ceed $25.00, TVA will notify the re-
quester of the actual or estimated 
amount of the fees, including a break-
down of the fees for search, review or 
duplication, unless the requester has 
indicated a willingness to pay fees as 
high as those anticipated. If only a por-
tion of the fee can be estimated read-
ily, TVA will advise the requester ac-
cordingly. If the request is not for non-
commercial use, the notice will specify 
that the requester is entitled to the 
statutory entitlements of 100 pages of 
duplication at no charge and, if the re-
quester is charged search fees, two 
hours of search time at no charge, and 
will advise the requester whether those 
entitlements have been provided. 

(2) If TVA notifies the requester that 
the actual or estimated fees are in ex-
cess of $25.00, the request will not be 
considered received and further work 
will not be completed until the re-
quester commits in writing to pay the 
actual or estimated total fee, or des-
ignates some amount of fees the re-
quester is willing to pay, or in the case 
of a noncommercial use requester who 
has not yet been provided with the re-
quester’s statutory entitlements, des-
ignates that the requester seeks only 
that which can be provided by the stat-
utory entitlements. The requester 
must provide the commitment or des-
ignation in writing, and must, when 
applicable, designate an exact dollar 
amount the requester is willing to pay. 
TVA is not required to accept pay-
ments in installments. 

(3) If the requester has indicated a 
willingness to pay some designated 
amount of fees, but TVA estimates 
that the total fee will exceed that 
amount, TVA will toll the processing 
of the request when it notifies the re-
quester of the estimated fees in excess 
of the amount the requester has indi-
cated a willingness to pay. TVA will in-
quire whether the requester wishes to 
revise the amount of fees the requester 

is willing to pay or modify the request. 
Once the requester responds, the time 
to respond will resume from where it 
was at the date of the notification. 

(4) TVA will make available its FOIA 
Officer or FOIA Public Liaison to as-
sist any requester in reformulating a 
request to meet the requester’s needs 
at a lower cost. 

(f) Charges for other services. Although 
not required to provide special serv-
ices, if TVA chooses to do so as a mat-
ter of administrative discretion, the di-
rect costs of providing the service will 
be charged. Examples of such services 
include certifying that records are true 
copies, providing multiple copies of the 
same document, or sending records by 
means other than first class mail. 

(g) Charging interest. TVA may charge 
interest on any unpaid bill starting on 
the 31st day following the date of bill-
ing the requester. Interest charges will 
be assessed at the rate provided in 31 
U.S.C. 3717 and will accrue from the 
billing date until payment is received 
by TVA. TVA must follow the provi-
sions of the Debt Collection Act of 1982 
(Pub. L. 97–365, 96 Stat. 1749), as amend-
ed, and its administrative procedures, 
including the use of consumer report-
ing agencies, collection agencies, and 
offset. 

(h) Aggregating requests. When TVA 
reasonably believes that a requester or 
a group of requesters acting in concert 
is attempting to divide a single request 
into a series of requests for the purpose 
of avoiding fees, TVA may aggregate 
those requests and charge accordingly. 
TVA may presume that multiple re-
quests of this type made within a 30- 
day period have been made in order to 
avoid fees. For requests separated by a 
longer period, TVA will aggregate 
them only where there is a reasonable 
basis for determining that aggregation 
is warranted in view of all the cir-
cumstances involved. Multiple requests 
involving unrelated matters cannot be 
aggregated. 

(i) Advance payments. (1) For requests 
other than those described in para-
graphs (i)(2) or (i)(3) of this section, 
TVA cannot require the requester to 
make an advance payment before work 
is commenced or continued on a re-
quest. Payment owed for work already 
completed (i.e., payment before copies 
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are sent to a requester) is not an ad-
vance payment. 

(2) When TVA determines or esti-
mates that a total fee to be charged 
under this section will exceed $250.00, it 
may require that the requester make 
an advance payment up to the amount 
of the entire anticipated fee before be-
ginning to process the request. TVA 
may elect to process the request prior 
to collecting fees when it receives a 
satisfactory assurance of full payment 
from a requester with a history of 
prompt payment. 

(3) Where a requester has previously 
failed to pay a properly charged FOIA 
fee to any agency within 30 calendar 
days of the billing date, TVA may re-
quire that the requester pay the full 
amount due, plus any applicable inter-
est on that prior request, and TVA may 
require that the requester make an ad-
vance payment of the full amount of 
any anticipated fee before TVA begins 
to process a new request or continues 
to process a pending request or any 
pending appeal. Where TVA has a rea-
sonable basis to believe that a re-
quester has misrepresented the re-
quester’s identity in order to avoid 
paying outstanding fees, it may require 
that the requester provide proof of 
identity. 

(4) In cases in which TVA requires 
advance payment, the request will not 
be considered received and further 
work will not be completed until the 
required payment is received. If the re-
quester does not pay the advance pay-
ment within 30 calendar days after the 
date of TVA’s fee determination, the 
request will be closed. 

(j) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
an agency to set and collect fees for 
particular types of records. In in-
stances where records responsive to a 
request are subject to a statutorily- 
based fee schedule program, TVA will 
inform the requester of the contact in-
formation for that program. 

(k) Requirements for waiver or reduc-
tion of fees. (1) Requesters may seek a 
waiver of fees by submitting a written 
application demonstrating how disclo-
sure of the requested information is in 
the public interest because it is likely 

to contribute significantly to public 
understanding of the operations or ac-
tivities of the government and is not 
primarily in the commercial interest of 
the requester. 

(2) TVA will furnish records respon-
sive to a request without charge or at 
a reduced rate when it determines, 
based on all available information, 
that the factors described in para-
graphs (k)(2)(i) through (iii) of this sec-
tion are satisfied: 

(i) Disclosure of the requested infor-
mation would shed light on the oper-
ations or activities of the government. 
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a 
connection that is direct and clear, not 
remote or attenuated. 

(ii) Disclosure of the requested infor-
mation is likely to contribute signifi-
cantly to public understanding of those 
operations or activities. This factor is 
satisfied when the following criteria 
are met: 

(A) Disclosure of the requested 
records must be meaningfully inform-
ative about government operations or 
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be 
meaningfully informative if nothing 
new would be added to the public’s un-
derstanding. 

(B) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as the requester’s ability 
and intention to effectively convey in-
formation to the public must be consid-
ered. TVA will presume that a rep-
resentative of the news media will sat-
isfy this consideration. 

(iii) The disclosure must not be pri-
marily in the commercial interest of 
the requester. To determine whether 
disclosure of the requested information 
is primarily in the commercial interest 
of the requester, TVA will consider the 
following criteria: 

(A) TVA must identify whether the 
requester has any commercial interest 
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that would be furthered by the re-
quested disclosure. A commercial in-
terest includes any commercial, trade, 
or profit interest. Requesters will be 
given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(B) If there is an identified commer-
cial interest, TVA must determine 
whether that is the primary interest 
furthered by the request. A waiver or 
reduction of fees is justified when the 
requirements of paragraphs (k)(2)(i) 
and (ii) of this section are satisfied and 
any commercial interest is not the pri-
mary interest furthered by the request. 
TVA ordinarily will presume that when 
a news media requester has satisfied 
factors paragraphs (k)(2)(i) and (ii), the 
request is not primarily in the com-
mercial interest of the requester. Dis-
closure to data brokers or others who 
merely compile and market govern-
ment information for direct economic 
return will not be presumed to pri-
marily serve the public interest. 

(3) Where only some of the records to 
be released satisfy the requirements for 
a waiver of fees, a waiver must be 
granted for those records. 

(4) Requests for a waiver or reduction 
of fees should be made when the re-
quest is first submitted to TVA and 
should address the criteria referenced 
above. A requester may submit a fee 
waiver request at a later time so long 
as the underlying record request is 
pending or on administrative appeal. 
When a requester who has committed 
to pay fees subsequently asks for a 
waiver of those fees and that waiver is 
denied, the requester must pay any 
costs incurred up to the date the fee 
waiver request was received. 

§ 1301.12 Other rights and services. 
Nothing in this subpart shall be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

Subpart B—Privacy Act 

AUTHORITY: 16 U.S.C. 831–831ee, 5 U.S.C. 
552a. 

SOURCE: 40 FR 45313, Oct. 1, 1975, unless 
otherwise noted. Redesignated at 44 FR 30682, 
May 29, 1979. 

§ 1301.21 Purpose and scope. 
(a) The regulations in §§ 1301.21 to 

1301.34 implement section 3 of the Pri-
vacy Act of 1974, 5 U.S.C. 552a, with re-
spect to systems of records maintained 
by TVA. They provide procedures by 
which an individual may exercise the 
rights granted by the Act to determine 
whether a TVA system contains a 
record pertaining to him; to gain ac-
cess to such records; to have a copy 
made of all or any portion thereof; and 
to request administrative correction or 
amendment of such records. They pre-
scribe fees to be charged for copying 
records; establish identification re-
quirements; list penalties provided by 
statute for certain violations of the 
Act; and establish exemptions from 
certain requirements of the Act for cer-
tain TVA systems or components 
thereof. 

(b) Nothing in §§ 1301.21 to 1301.34 en-
titles an individual to any access to 
any information or record compiled in 
reasonable anticipation of a civil ac-
tion or proceeding. 

(c) Certain records of which TVA 
may have physical possession are the 
official records of another government 
agency which exercises dominion and 
control over the records, their content, 
and access thereto. In such cases, 
TVA’s maintenance of the records is 
subject to the direction of the other 
government agency. Except for a re-
quest for a determination of the exist-
ence of the record, when TVA receives 
requests related to these records, TVA 
will immediately refer the request to 
the controlling agency for all decisions 
regarding the request, and will notify 
the individual making the request of 
the referral. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and further redesig-
nated and amended at 82 FR 51757, Nov. 8, 
2017] 

§ 1301.22 Definitions. 
For purposes of §§ 1301.21 to 1301.34: 
(a) The Act means section 3 of the 

Privacy Act of 1974, 5 U.S.C. 552a; 
(b) The terms individual, maintain, 

record, system of records, statistical 
record, and routine use have the mean-
ing provided for by the Act; 

(c) The term TVA system means a sys-
tem of records maintained by TVA; 

VerDate Sep<11>2014 09:27 Aug 20, 2024 Jkt 262063 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 Y:\SGML\262063.XXX 262063js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2024-08-22T13:03:21-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




