AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Commodity Futures Trading Commission §40.1
Field name Description Use

Message Transmit Datetime | The date and time the file is transmitted ...........ccccoeiiiiiiiiiiiiies M

Filenames List of files to be sent M

M = mandatory C = conditional O = optional.

[88 FR 53684, Aug. 8, 2023]

PART 40—PROVISIONS COMMON
TO REGISTERED ENTITIES

Sec.

40.1 Definitions.

40.2 Listing products for trading by certifi-
cation.

40.3 Voluntary submission of new products
for Commission review and approval.

40.4 Amendments to terms or conditions of
enumerated agricultural products.

40.5 Voluntary submission of rules for Com-
mission review and approval.

40.6 Self-certification of rules.

40.7 Delegations.

40.8 Availability of public information.

40.9 [Reserved]

40.10 Special certification procedures for
submission of rules by systemically im-
portant derivatives clearing organiza-
tions.

40.11 Review of event contracts based upon
certain excluded commodities.

40.12 Staying of certification and tolling of
review period pending jurisdictional de-
termination.

APPENDIX A TO PART 40—SCHEDULE OF FEES

APPENDIXES B-C TO PART 40 [RESERVED]

APPENDIX D TO PART 40—SUBMISSION IN-
STRUCTIONS FOR RULES AND PRODUCTS

APPENDIX E TO PART 40—GUIDANCE ON COM-
PLIANCE WITH THE MATERIALITY ASSESS-
MENT IN §40.4

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 7, 8 and 12,
as amended by Titles VII and VIII of the
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, Public Pub. L. 111-203,
124 Stat. 1376 (2010).

SOURCE: 76 FR 44790, July 27, 2011, unless
otherwise noted.

§40.1 Definitions.

As used in this part:

Business day means the intraday pe-
riod of time starting at 8:15 a.m. and
ending at 4:45 p.m. Eastern Standard
Time or Eastern Daylight Savings
Time, whichever is currently in effect
in Washington, DC, on all days except
Saturdays, Sundays, and Federal holi-
days in Washington, DC.

Dormant designated contract market
means any designated contract market

on which no trading has occurred for a
period of 365 days; provided, however, no
designated contract market shall be
considered dormant if its initial and
original Commission order of designa-
tion was issued within the preceding
1,095 days.

Dormant derivatives clearing organiza-
tion means any derivatives clearing or-
ganization registered pursuant to sec-
tion 5b of the Act that has not accept-
ed for clearing any agreement, con-
tract or transaction that is required or
permitted to be cleared by a deriva-
tives clearing organization under sec-
tions 5b(a) and 5b(b) of the Act, respec-
tively, for a period of 365 days; pro-
vided, however, no derivatives clearing
organization shall be considered dor-
mant if its initial and original Com-
mission order of registration was
issued within the preceding 1,095 days.

Dormant swap data repository means
any registered swap data repository on
which no data has resided for a period
of 365 days.

Dormant swap exrecution facility means
any swap execution facility on which
no trading has occurred for a period of
3656 days; provided, however, no swap
execution facility shall be considered
dormant if its initial and original Com-
mission order of registration was
issued within the preceding 1,095 days.

Emergency means any occurrence or
circumstance that, in the opinion of
the governing board of a registered en-
tity, or a person or persons duly au-
thorized to issue such an opinion on be-
half of the governing board of a reg-
istered entity under circumstances and
pursuant to procedures that are speci-
fied by rule, requires immediate action
and threatens or may threaten such
things as the fair and orderly trading
in, or the liquidation of or delivery
pursuant to, any agreements, con-
tracts, swaps or transactions or the
timely collection and payment of funds
in connection with clearing and settle-
ment by a derivatives clearing organi-
zation, including:
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§40.1

(1) Any manipulative or attempted
manipulative activity;

(2) Any actual, attempted, or threat-
ened corner, squeeze, congestion, or
undue concentration of positions;

(3) Any circumstances which may
materially affect the performance of
agreements, contracts, swaps or trans-
actions, including failure of the pay-
ment system or the bankruptcy or in-
solvency of any participant;

(4) Any action taken by any govern-
mental body, or any other registered
entity, board of trade, market or facil-
ity which may have a direct impact on
trading or clearing and settlement; and

(56) Any other circumstance which
may have a severe, adverse effect upon
the functioning of a registered entity.

Rule means any constitutional provi-
sion, article of incorporation, bylaw,
rule, regulation, resolution, interpreta-
tion, stated policy, advisory, terms and
conditions, trading protocol, margin
methodology, agreement or instrument
corresponding thereto, including those
that authorize a response or establish
standards for responding to a specific
emergency, and any amendment or ad-
dition thereto or repeal thereof, made
or issued by a registered entity or by
the governing board thereof or any
committee thereof, in whatever form
adopted.

Terms and conditions means any defi-
nition of the trading unit or the spe-
cific commodity underlying a contract
for the future delivery of a commodity
or commodity option contract, descrip-
tion of the payments to be exchanged
under a swap, specification of cash set-
tlement or delivery standards and pro-
cedures, and establishment of buyers’
and sellers’ rights and obligations
under the swap or contract. Terms and
conditions include provisions relating
to the following:

(1) For a contract for the purchase or
sale of a commodity for future delivery
or an option on such a contract or an
option on a commodity (other than a
swap):

(i) Quality and other standards that
define the commodity or instrument
underlying the contract;

(i1) Quantity standards or other pro-
visions related to contract size;

(iii) Any applicable premiums or dis-
counts for delivery of nonpar products;
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(iv) Trading hours, trading months
and the listing of contracts;

(v) The pricing basis, minimum price
fluctuations, and maximum price fluc-
tuations;

(vi) Any price limits, no cancellation
ranges, trading halts, or circuit break-
er provisions, and procedures for the
establishment of daily settlement
prices;

(vii) Speculative position limits, po-
sition accountability standards, and
position reporting requirements, in-
cluding an indication as to whether the
contract meets the definition of a ref-
erenced contract as defined in §150.1 of
this chapter, and if so, the name of ei-
ther the core referenced futures con-
tract or other referenced contract upon
which the new referenced contract sub-
mitted under this part is based.

(viii) Delivery points and locational
price differentials;

(ix) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process; alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form;

(x) If cash settled; the definition,
composition, calculation and revision
of the cash settlement price or index;

(xi) [Reserved];

(xii) Option exercise price, if it is
constant, and method for calculating
the exercise price, if it is variable;

(xiii) Threshold prices for an option
contract, the existence of which is con-
tingent upon those prices; and

(xiv) Any restrictions or require-
ments for exercising an option; and

(2) For a swap:

(i) Identification of the major group,
category, type or class in which the
swap falls (such as an interest rate,
commodity, credit or equity swap) and
of any further sub-group, category,
type or class that further describes the
swap;

(ii) Notional amounts, quantity
standards, or other unit size character-
istics;

(iii) Any applicable premiums or dis-
counts for delivery of nonpar products;

(iv) Trading hours and the listing of
swaps;

(v) Pricing basis for establishing the
payment obligations under, and mark-
to-market value of, the swap including,
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as applicable, the accrual start dates,
termination or maturity dates, and, for
each leg of the swap, the initial cash
flow components, spreads, and points,
and the relevant indexes, prices, rates,
coupons, or other price reference meas-
ures;

(vi) Any price limits, trading halts,
or circuit breaker provisions, and pro-
cedures for the establishment of daily
settlement prices;

(vii) Speculative position limits, po-
sition accountability standards, and
position reporting requirements, in-
cluding an indication as to whether the
contract meets the definition of eco-
nomically equivalent swap as defined
in §150.1 of this chapter, and, if so, the
name of either the core referenced fu-
tures contract or referenced contract,
as applicable, to which the swap sub-
mitted under this part is economically
equivalent.

(viii) Payment and reset frequency,
day count conventions, business cal-
endars, and accrual features;

(ix) If physical delivery applies, de-
livery standards and procedures, in-
cluding fees related to delivery or the
delivery process, alternatives to deliv-
ery and applicable penalties or sanc-
tions for failure to perform;

(x) If cash settled, the definition,
composition, calculation and revision
of the cash settlement price, and the
settlement currency;

(xi) [Reserved]

(xii) Option exercise price, if it is
constant, and method for calculating
the exercise price, if it is variable;

(xiii) Threshold prices for an option,
the existence of which is contingent
upon those prices;

(xiv) Any restrictions or require-
ments for exercising an option; and

(xv) Life cycle events.

[89 FR 88622, Nov. 7, 2024]

§40.2 Listing products for trading by
certification.

(a) Submission requirements. A des-
ignated contract market or a swap exe-
cution facility must comply with the
submission requirements of this sec-
tion prior to listing a product for trad-
ing that has not been approved under
§40.3. A submission shall comply with
the following conditions:

§40.2

(1) The designated contract market
or the swap execution facility has filed
its submission electronically in a for-
mat and manner specified by the Com-
mission;

(2) The Commission has received the
submission by the open of business on
the business day preceding the prod-
uct’s listing; and

(3) The submission includes:

(i) The information required by ap-
pendix D to this part;

(ii) A copy of the rules that set forth
the contract’s terms and conditions;

(iii) The intended listing date;

(iv) A certification by the designated
contract market or the swap execution
facility that the product to be listed
complies with the Act and Commission
regulations thereunder;

(v) A concise explanation and anal-
ysis that is complete with respect to
the product’s terms and conditions, the
underlying commodity, and the prod-
uct’s compliance with applicable provi-
sions of the Act, including core prin-
ciples, and the Commission’s regula-
tions thereunder. This explanation and
analysis shall either be accompanied
by the documentation relied upon to
establish the basis for compliance with
applicable law, or incorporate informa-
tion contained in such documentation,
with appropriate citations to data
sources;

(vi) A certification that the reg-
istered entity posted a notice of a
pending product certification with the
Commission and a copy of the submis-
sion, concurrent with the filing of a
submission with the Commission, on
the registered entity’s website. Infor-
mation that the registered entity seeks
to keep confidential may be redacted
from the documents published on the
registered entity’s website but must be
republished consistent with any deter-
mination made pursuant to §40.8(c)(4);
and

(vii) A request for confidential treat-
ment, if appropriate, as permitted
under §40.8.

(b) Additional information. If re-
quested by Commission staff, a reg-
istered entity shall provide any addi-
tional evidence, information or data
that demonstrates that the contract
meets, initially or on a continuing
basis, the requirements of the Act or
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the Commission’s regulations or poli-
cies thereunder.

(c) Stay. The Commission may stay
the listing of a contract pursuant to
paragraph (a) of this section during the
pendency of Commission proceedings
for filing a false certification or during
the pendency of a petition to alter or
amend the contract terms and condi-
tions pursuant to Section 8a(7) of the
Act. The decision to stay the listing of
a contract in such circumstances shall
not be delegable to any employee of the
Commission.

(d) Class certification of swaps. (1) A
designated contract market or swap
execution facility may list or facilitate
trading in any swap or number of swaps
based upon an ‘‘excluded commodity,”
as defined in section 1a(19)(i) of the
Act, not including any security, secu-
rity index, and currency other than the
United States Dollar and a ‘“‘major for-
eign currency,” as defined in §15.03(a)
of this chapter, or an ‘‘excluded com-
modity,” as defined in section
1la(19)(ii)—-(iv) of the Act, provided the
designated contract market or swap
execution facility certifies, under para-
graphs (a)(1) and (2) and (a)(3)(1), (iv),
and (vi) of this section, the following:

(i) Each particular swap within the
certified class of swaps is based upon
an excluded commodity specified in
paragraph (d)(1) of this section;

(ii) Bach particular swap within the
certified class of swaps is based upon
an excluded commodity with an iden-
tical pricing source, formula, proce-
dure, and methodology for calculating
reference prices and payment obliga-
tions;

(iii) The pricing source, formula, pro-
cedure, and methodology for calcu-
lating reference prices and payment
obligations in each particular swap
within the certified class of swaps is
identical to a pricing source, formula,
procedure, and methodology for calcu-
lating reference prices and payment
obligations in a product previously
submitted to the Commission and cer-
tified or approved pursuant to this sec-
tion or §40.3; and

(iv) Each particular swap within the
certified class of swaps is based upon
an excluded commodity involving an
identical currency or identical cur-
rencies.
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(2) The Commission may in its discre-
tion require a registered entity to
withdraw its certification under para-
graph (d)(1) of this section and to sub-
mit each individual swap or certain in-
dividual swaps within the submission
for Commission review pursuant to this
section or §40.3.

[76 FR 44790, July 27, 2011, as amended at 89
FR 88623, Nov. 7, 2024; 89 FR 96897, Dec. 6,
2024]

§40.3 Voluntary submission of new
products for Commission review
and approval.

(a) Request for approval. Pursuant to
section 5c(c) of the Act, a designated
contract market, a swap execution fa-
cility, or a derivatives clearing organi-
zation may request that the Commis-
sion approve a new product prior to
listing the product for trading or ac-
cepting the product for clearing, or if a
product was initially submitted under
§40.2 or §39.5 of this chapter, subse-
quent to listing the product for trading
or accepting the product for clearing. A
submission requesting approval shall:

(1) Be filed electronically in a format
and manner specified by the Commis-
sion;

(2) Include the information required
by appendix D to this part;

(3) Include a copy of the rules that
set forth the contract’s terms and con-
ditions;

(4) Include an explanation and anal-
ysis that is complete with respect to
the product’s terms and conditions, the
underlying commodity, and the prod-
uct’s compliance with applicable provi-
sions of the Act, including core prin-
ciples, and the Commission’s regula-
tions thereunder. This explanation and
analysis shall either be accompanied
by the documentation relied upon to
establish the basis for compliance with
the applicable law, or incorporate in-
formation contained in such docu-
mentation, with appropriate citations
to data sources;

(5) Describe any agreements or con-
tracts entered into with other parties
that enable the registered entity to
carry out its responsibilities;

(6) Include the certifications required
in §41.22 for product approval of a com-
modity that is a security future or a
security futures product as defined in
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Sections 1a(44) or l1a(45) of the Act, re-
spectively;

(7) Include, if appropriate, a request
for confidential treatment as per-
mitted under §40.8;

(8) Include the filing fee required
under appendix A to this part;

(9) Certify that the registered entity
posted a notice of its request for Com-
mission approval of the new product
and a copy of the submission, concur-
rent with the filing of a submission
with the Commission, on the registered
entity’s website. Information the reg-
istered entity seeks to keep confiden-
tial may be redacted from the docu-
ments published on the registered enti-
ty’s website but must be republished
consistent with any determination
made pursuant to §40.8(c)(4); and

(10) Include, if requested by Commis-
sion staff, additional evidence, infor-
mation or data demonstrating that the
contract meets, initially or on a con-
tinuing basis, the requirements of the
Act, or other requirement for designa-
tion or registration under the Act, or
the Commission’s regulations or poli-
cies thereunder. The registered entity
shall submit the requested information
by the time specified by Commission
staff, or at the conclusion of any ex-
tended period agreed to by Commission
staff after timely receipt of a written
request from the registered entity.

(b) Standard for review and approval.
The Commission shall approve a new
product unless the terms and condi-
tions of the product violate the Act or
the Commission’s regulations.

(c) Commission review. (1) All products
submitted for Commission approval
pursuant to, and in compliance with
the submission requirements of, para-
graph (a) of this section shall be sub-
ject to review by the Commission for a
period of 45 days after receipt by the
Commission.

(2) The Commission may extend the
initial 45-day review period for up to an
additional 45 days if the product raises
novel or complex issues that require
additional time to analyze, the submis-
sion is incomplete or the requestor
does not respond completely to Com-
mission questions in a timely manner,
in which case the Commission shall no-
tify the submitting registered entity
within the initial 45-day review period

§40.3

and shall briefly describe the nature of
the specific issues for which additional
time for review shall be required.

(3) At any time during its review of a
proposed product under this section,
the Commission may extend the review
period for any period of time to which
the registered entity agrees in writing.

(4) Any amendment or supplemen-
tation made by the registered entity to
the submission will be treated as the
filing of a new submission under this
section and be subject to the initial 45-
day review period in accordance with
paragraph (c)(1) of this section, unless
the amendment or supplementation is
requested by the Commission or is
made for correction of typographical
errors, renumbering or other non-sub-
stantive revisions.

(5) If the review period described in
paragraph (c)(1) of this section would
end on a day that is not a business day,
such review period shall instead be ex-
tended to end on the next business day.

(d) Commission Determination—(1) Ap-
proval. Any product submitted for Com-
mission approval in compliance with
paragraph (a) of this section shall be
deemed approved by the Commission
under section 5c(c) of the Act at the
conclusion of the applicable review pe-
riod under paragraph (c) of this sec-
tion, unless the Commission issues a
notice of non-approval to the reg-
istered entity under paragraph (d)(2) of
this section within the applicable re-
view period.

(2) Notice of non-approval. Any time
during its review under this section,
the Commission may notify the reg-
istered entity that it will not, or is un-
able to, approve the new product. This
notification will briefly specify the na-
ture of the issues raised and the spe-
cific provision of the Act or the Com-
mission’s regulations, including the
form or content requirements of this
section, with which the new product is
inconsistent or appears to be incon-
sistent with the Act or the Commis-
sion’s regulations.

(e) Effect of non-approval. (1) Notifica-
tion to a registered entity under para-
graph (d)(2) of this section of the Com-
mission’s determination not to approve
a product does not prevent the entity
from subsequently submitting a revised
version of the product for Commission
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approval, or from submitting the prod-
uct as initially proposed, in a supple-
mented submission; the revised or sup-
plemented submission will be reviewed
without prejudice.

(2) Notification to a registered entity
under paragraph (d)(2) of this section of
the Commission’s determination not to
approve a product shall be presumptive
evidence that the entity may not
truthfully certify under §40.2 that the
same, or substantially the same, prod-
uct complies with the Act and the
Commission’s regulations thereunder.

[76 FR 44790, July 27, 2011, as amended at 89
FR 88623, Nov. 7, 2024]

§40.4 Amendments to terms or condi-
tions of enumerated agricultural
products.

(a) Notwithstanding the provisions of
this part, a designated contract market
must submit for Commission approval
under the procedures of §40.5, prior to
its implementation, any rule that, for
a delivery month having open interest,
would materially change a product’s
term or condition, as defined in §40.1,
of a contract for future delivery in an
agricultural commodity enumerated in
section 1a(9) of the Act, or of an option
on such a contract or commodity.

(b) The following rules or rule
amendments are not material and are
not required by this section to be sub-
mitted for Commission approval under
the procedures of §40.5:

(1) Rules or rule amendments that
are enumerated in §40.6(d)(2) may be
implemented without prior approval or
certification, provided that they are
implemented pursuant to the notifica-
tion procedures of §40.6(d);

(2) Rules or rule amendments that
are enumerated in §40.6(e)(2) may be
implemented without prior approval or
certification or notification as per-
mitted pursuant to §40.6(e);

(3) Rules or rule amendments gov-
erning trading hours may be imple-
mented without prior approval, pro-
vided that they are implemented pur-
suant to the procedures of sect;40.6(a);

(4) Rules or rule amendments that
are required to comply with a binding
order of a court of competent jurisdic-
tion, or a rule, regulation or order of
the Commission or of another Federal
regulatory authority, may be imple-
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mented without prior approval, pro-
vided that they are implemented pur-
suant to the procedures of §40.6(a); or

(5) Any rule or rule amendment:

(i) The text of which has been sub-
mitted pursuant to the procedures of
paragraph (b)(6) of this section and
§40.6(a) at least ten business days prior
to its implementation and that has
been labeled ‘‘Non-Material Agricul-
tural Rule Change;”’

(ii) For which the designated con-
tract market has provided an expla-
nation as to why it considers the rule
“non-material,”” and any other infor-
mation that may be beneficial to the
Commission in analyzing the merits of
the entity’s claim of non-materiality
including, if applicable, a copy of a pre-
viously approved rule or rule amend-
ment that is, in substance, the same as
the non-material rule or rule amend-
ment; and

(iii) With respect to which the Com-
mission has not notified the contract
market during the review period that
the rule appears to require or does re-
quire prior approval under this section.

[89 FR 88624, Nov. 7, 2024]

§40.5 Voluntary submission of rules
for Commission review and ap-
proval.

(a) Request for approval of rules. Pur-
suant to section b5c(c) of the Act, a reg-
istered entity may request that the
Commission approve a new rule or rule
amendment prior to implementation of
the rule, or if the rule or rule amend-
ment was initially submitted under
§40.2 or 40.6, subsequent to implemen-
tation of the rule. A request for ap-
proval shall:

(1) Be filed electronically in a format
and manner specified by the Commis-
sion;

(2) Include the information required
by appendix D to this part;

(3) Set forth the text of the rule or
rule amendment (in the case of a rule
amendment, deletions and additions
must be indicated);

(4) Describe the proposed effective
date of the rule or rule amendment and
any action taken or anticipated to be
taken to adopt the proposed rule by the
registered entity or by its governing
board or by any committee thereof,
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and cite the rules of the entity that au-
thorize the adoption of the proposed
rule;

(5) Provide an explanation and anal-
ysis that is complete with respect to
the operation, purpose, and effect of
the proposed rule or rule amendment
and its compliance with applicable pro-
visions of the Act, including core prin-
ciples, and the Commission’s regula-
tions thereunder, including, as applica-
ble, a description of the anticipated
benefits to market participants or oth-
ers, any potential anticompetitive ef-
fects on market participants or others,
and how the rule fits into the reg-
istered entity’s framework of self-regu-
lation;

(6) Certify that the registered entity
posted a notice of its request for Com-
mission approval of the new rule or
rule amendment and a copy of the sub-
mission, concurrent with the filing of a
submission with the Commission, on
the registered entity’s website. Infor-
mation the registered entity seeks to
keep confidential may be redacted
from the documents published on the
registered entity’s website but must be
republished consistent with any deter-
mination made pursuant to §40.8(c)(4);

(7) Provide additional information
which may be beneficial to the Com-
mission in analyzing the new rule or
rule amendment. If a proposed rule af-
fects, directly or indirectly, the appli-
cation of any other rule of the reg-
istered entity, the pertinent text of
any such rule must be set forth and the
anticipated effect described;

(8) Provide a brief explanation of any
substantive opposing views expressed
to the registered entity by governing
board or committee members, members
of the entity or market participants
that were not incorporated into the
rule, or a statement that no such op-
posing views were expressed;

(9) Identify any Commission regula-
tion that the Commission may need to
amend, or sections of the Act or the
Commission’s regulations that the
Commission may need to interpret, in
order to approve the new rule or rule
amendment. To the extent that such
an amendment or interpretation is nec-
essary to accommodate a new rule or
rule amendment, the submission
should include a reasoned analysis sup-

§40.5

porting the amendment to the Commis-
sion’s regulation or the interpretation;
and

(10) As appropriate, include a request
for confidential treatment as per-
mitted under the procedures of §40.8.

(b) Standard for review and approval.
The Commission shall approve a new
rule or rule amendment unless the rule
or rule amendment is inconsistent with
the Act or the Commission’s regula-
tions.

(c) Commission review. (1) Any rule
submitted for Commission approval
pursuant to, and in compliance with
the submission requirements of, para-
graph (a) of this section shall be sub-
ject to review by the Commission for a
period of 45 days after receipt by the
Commission.

(2) The Commission may extend the
initial 45-day review period for up to an
additional 45 days if the proposed rule
raises novel or complex issues that re-
quire additional time for review or is of
major economic significance, the sub-
mission is incomplete or the requestor
does not respond completely to Com-
mission questions in a timely manner,
in which case the Commission shall no-
tify the submitting registered entity
within the initial 45-day review period
and shall briefly describe the nature of
the specific issues for which additional
time for review shall be required.

(3) At any time during its review of a
proposed rule under this section, the
Commission may extend the review pe-
riod for any period of time to which the
registered entity agrees in writing.

(4) Any amendment or supplemen-
tation made by the registered entity to
the submission will be treated as the
filing of a new submission under this
section and be subject to the initial 45-
day review period in accordance with
paragraph (c)(1) of this section, unless
the amendment or supplementation is
requested by the Commission or is
made for correction of typographical
errors, renumbering or other non-sub-
stantive revisions.

(5) If a rule or rule amendment that
is submitted for Commission approval
under paragraph (a) of this section is
also submitted and labeled as a ‘“‘Non-
Material Agricultural Rule Change’ in
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accordance with §40.4(b)(5), the Com-
mission shall commence the 45-day re-
view period in paragraph (c)(1) of this
section ten business days after receiv-
ing the submission.

(6) If the review period described in
paragraph (c)(1) of this section would
end on a day that is not a business day,
such review period shall instead be ex-
tended to end on the next business day.

(d) Commission determination—(1) Ap-
proval. Any rule submitted for Commis-
sion approval in compliance with para-
graph (a) of this section shall be
deemed approved by the Commission
under section b5c(c) of the Act at the
conclusion of the applicable review pe-
riod under paragraph (c) of this sec-
tion, unless the Commission issues a
notice of non-approval to the reg-
istered entity under paragraph (d)(3) of
this section within the applicable re-
view period.

(2) Ezxpedited approval. Notwith-
standing the provisions of paragraph
(c) of this section, a proposed rule or
rule amendment, including changes to
terms and conditions of a product that
are consistent with the Act and Com-
mission regulations, may be approved
by the Commission at such time and
under such conditions as the Commis-
sion shall specify in a written notifica-
tion.

(3) Notice of non-approval. Any time
during its review under this section,
the Commission may notify the reg-
istered entity that it will not, or is un-
able to, approve the new rule or rule
amendment. This notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act or the Commission’s regulations,
including the form or content require-
ments of this section, with which the
new rule or rule amendment is incon-
sistent or appears to be inconsistent
with the Act or the Commission’s regu-
lations.

(e) Effect of non-approval. (1) Notifica-
tion to a registered entity under para-
graph (d)(3) of this section of the Com-
mission’s determination not to approve
a new rule or rule amendment does not
prevent the registered entity from sub-
sequently submitting a revised version
of the proposed rule or rule amendment
for Commission review and approval, or
from submitting the new rule or rule
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amendment as initially proposed, in a
supplemented submission; the revised
or supplemented submission will be re-
viewed without prejudice.

(2) Notification to a registered entity
under paragraph (d)(3) of this section of
the Commission’s determination not to
approve a proposed rule or rule amend-
ment of a registered entity shall be
presumptive evidence that the entity
may not truthfully certify under §40.6
that the same, or substantially the
same, proposed rule or rule amendment
complies with the Act and 17 CFR
chapter I.

[76 FR 44790, July 27, 2011, as amended at 89
FR 88625, Nov. 7, 2024; 89 FR 96897, Dec. 6,
2024]

§40.6 Self-certification of rules.

(a) Submission requirements. A reg-
istered entity shall comply with the
certification and submission require-
ments of this section prior to imple-
menting any rule that has not obtained
Commission approval under §40.5, or
that is submitted under §40.10, except
as otherwise provided by §40.10(a). A
submission shall comply with the fol-
lowing conditions:

(1) The registered entity has filed its
submission electronically in a format
and manner specified by the Commis-
sion.

(2) The registered entity has provided
a certification that the registered enti-
ty posted a notice of pending certifi-
cation with the Commission and a copy
of the submission, concurrent with the
filing of a submission with the Com-
mission, on the registered entity’s
website. Information that the reg-
istered entity seeks to keep confiden-
tial may be redacted from the docu-
ments published on the registered enti-
ty’s website but it must be republished
consistent with any determination
made pursuant to §40.8(c)(4).

(3) The Commission has received the
submission not later than the open of
business on the business day that is 10
business days prior to the registered
entity’s implementation of the rule or
rule amendment.

(4) The Commission has not stayed
the submission pursuant to §40.6(c).
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(5) The rule or rule amendment is not
a rule or rule amendment of a des-
ignated contract market that materi-
ally changes a term or condition of a
contract for future delivery of an agri-
cultural commodity enumerated in sec-
tion la(9) of the Act or an option on
such a contract or commodity in a de-
livery month having open interest.

(6) Rule certifications implemented
in response to an emergency.

(i) Rules or rule amendments imple-
mented under procedures of the gov-
erning board to respond to an emer-
gency as defined in §40.1, shall, if prac-
ticable, be filed with the Commission
prior to the implementation or, if not
practicable, be filed with the Commis-
sion at the earliest possible time after
implementation, but in no event more
than twenty-four hours after imple-
mentation. Such rules shall be subject
to the review and stay provisions of
paragraphs (b) and (c) of this section.

(ii) New rules or rule amendments
that establish standards for responding
to an emergency must be submitted
pursuant to paragraph (a) of this sec-
tion or may be submitted pursuant to
§40.5.

(7) The rule submission shall include:

(i) The information required by ap-
pendix D to this part (‘‘Emergency
Rule Certification’ should be noted in
the Description section in the case of a
rule or rule amendment that responds
to an emergency);

(ii) The text of the rule (in the case
of a rule amendment, deletions and ad-
ditions must be indicated);

(iii) The date of intended implemen-
tation;

(iv) A certification by the registered
entity that the rule complies with the
Act and the Commission’s regulations
thereunder;

(v) A concise explanation and anal-
ysis that is complete with respect to
the operation, purpose, and effect of
the proposed rule or rule amendment
and its compliance with applicable pro-
visions of the Act, including core prin-
ciples, and the Commission’s regula-
tions thereunder;

(vi) A brief explanation of any sub-
stantive opposing views expressed to
the registered entity by governing
board or committee members, members
of the entity or market participants,
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that were not incorporated into the
rule, or a statement that no such op-
posing views were expressed; and

(vii) As appropriate, a request for
confidential treatment pursuant to the
procedures provided in §40.8;

(8) The registered entity shall pro-
vide, if requested by Commission staff,
additional evidence, information or
data that may be beneficial to the
Commission in conducting a due dili-
gence assessment of the filing and the
registered entity’s compliance with
any of the requirements of the Act or
the Commission’s regulations or poli-
cies thereunder; and

(9) Notwithstanding the 10 business
day filing requirement of paragraphs
(a)(3) and (b)(1) of this section, a reg-
istered entity may file a submission
and certification of a new rule or a rule
amendment that delists, or withdraws
the certification of, a product that has
no open interest and may make the
delisting or withdrawal of the product
with no open interest effective imme-
diately upon filing the submission, pro-
vided that the submission is made in
compliance with paragraphs (a)(1), (2)
and (7) of this section.

(b) Review by the Commission. (1) The
Commission shall have 10 business days
to review the new rule or rule amend-
ment before the new rule or rule
amendment is deemed certified and can
be made effective, unless the Commis-
sion notifies the registered entity dur-
ing the 10-business day review period
that it intends to issue a stay of the
certification under paragraph (c) of
this section.

(2) Any amendment or supplemen-
tation made by the registered entity to
the submission will be treated as the
filing of a new submission under this
section and be subject to the initial 10-
business day review period in accord-
ance with paragraph (b)(1) of this sec-
tion, unless the amendment or sup-
plementation is requested by the Com-
mission or is made for correction of ty-
pographical errors, renumbering or
other non-substantive revisions.

(c) Stay—Q) Stay of certification of new
rule or rule amendment. The Commission
may stay the certification of a new
rule or rule amendment submitted pur-
suant to paragraph (a) of this section
by issuing a notification informing the
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registered entity that the Commission
is staying the certification of the rule
or rule amendment on the grounds that
the rule or rule amendment presents
novel or complex issues that require
additional time to analyze, the rule or
rule amendment is accompanied by an
inadequate explanation or the rule or
rule amendment is potentially incon-
sistent with the Act or the Commis-
sion’s regulations thereunder. The
Commission will have an additional 90
days from the date of the notification
to conduct the review. The decision to
stay the certification of a rule in such
circumstances shall be delegable pursu-
ant to §40.7 of this part.

(2) Public comment. The Commission
shall provide a 30-day comment period
within the 90-day period in which the
stay is in effect as described in para-
graph (c)(1) of this section. The Com-
mission shall publish a notice of the 30-
day comment period on the Commis-
sion website. Comments from the pub-
lic shall be submitted as specified in
that notice.

(3) Ezxpiration of a stay of certification
of new rule or rule amendment. A new
rule or rule amendment subject to a
stay pursuant to this paragraph (c)(3)
shall become effective and can be im-
plemented, pursuant to the certifi-
cation, at the expiration of the 90-day
review period described in paragraph
(c)(1) of this section unless the Com-
mission withdraws the stay prior to
that time, or the Commission notifies
the registered entity during the 90-day
time period that it objects to the cer-
tification on the grounds that the pro-
posed rule or rule amendment is incon-
sistent with the Act or 17 CFR chapter
I.

(4) Stay of effectiveness of rules or rule
amendments already implemented. The
Commission may stay the effectiveness
of an implemented rule during the
pendency of Commission proceedings
for filing a false certification or during
the pendency of a petition to alter or
amend the rule pursuant to section
8a(7) of the Act. The decision to stay
the effectiveness of a rule in such cir-
cumstances shall not be delegable to
any employee of the Commission.

(5) Effect of objection. (i) Notification
to a registered entity under paragraph
(c) of this section of the Commission’s
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objection to a certification by a reg-
istered entity on the grounds that the
proposed rule or rule amendment is in-
consistent with the Act or the Commis-
sion’s regulations does not prevent the
registered entity from subsequently
submitting a revised version of the pro-
posed rule or rule amendment for cer-
tification or Commission review and
approval, or from submitting the new
rule or rule amendment as initially
proposed, in a supplemented submis-
sion; the revised or supplemented sub-
mission will be reviewed without preju-
dice.

(ii) Notification to a registered enti-
ty under paragraph (c) of this section
of the Commission’s objection to a cer-
tification by a registered entity shall
be presumptive evidence that the enti-
ty may not truthfully certify under
this part that the same, or substan-
tially the same, proposed rule or rule
amendment complies with the Act and
the Commission’s regulations there-
under.

(d) Notification of rule amendments.
Notwithstanding the rule certification
requirement of Section 5c(c)(1) of the
Act and paragraph (a) of this section, a
registered entity may place the fol-
lowing rules or rule amendments into
effect without certification to the
Commission if the following conditions
are met:

(1) The registered entity provides to
the Commission at least weekly a sum-
mary notice of all rule amendments
made effective pursuant to this para-
graph (d)(1) during the preceding week.
Such notice must be labeled ‘“Weekly
Notification of Rule Amendments’ and
need not be filed for weeks during
which no such actions have been taken.
One copy of each such submission shall
be furnished electronically in a format
and manner specified by the Commis-
sion; and

(2) The rule governs:

(1) Non-substantive revisions. Correc-
tions of typographical errors, renum-
bering, periodic routine updates to
identifying information about reg-
istered entities and other such non-
substantive revisions of a product’s
terms and conditions that have no ef-
fect on the economic characteristics of
the product;
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(ii) Delivery standards set by third par-
ties. Changes to grades or standards of
commodities deliverable on a product
that are established by an independent
third party and that are incorporated
by reference as product terms, provided
that the grade or standard is not estab-
lished, selected or calculated solely for
use in connection with futures or op-
tion trading and such changes do not
affect deliverable supplies or the pric-
ing basis for the product;

(iii) Indexr products. Routine changes
in the composition, computation, or
method of selection of component enti-
ties of an index (other than routine
changes to securities indexes to the ex-
tent that such changes are not de-
scribed in paragraph (e)(2)(vi) of this
section) referenced and defined in the
product’s terms, that do not affect the
pricing basis of the index, which are
made by an independent third party
whose business relates to the collection
or dissemination of price information
and which was not formed solely for
the purpose of compiling an index for
use in connection with a futures or op-
tion product;

(iv) Option contract terms. Changes to
option contract rules, which may qual-
ify for implementation without notice
pursuant to paragraph (e)(2)(vii) of this
section, relating to the strike price
listing procedures, strike price inter-
vals, and the listing of strike prices on
a discretionary basis;

(v) Fees. Fees or fee changes, other
than fees or fee changes associated
with market making or trading incen-
tive programs, that:

(A) Total $1.00 or more per contract,
and

(B) Are established by an inde-
pendent third party or are unrelated to
delivery, trading, clearing or dispute
resolution.

(vi) Survey lists. Changes to lists of
banks, brokers, dealers, or other enti-
ties that provide price or cash market
information to an independent third
party and that are incorporated by ref-
erence as product terms;

(vii) Approved brands. Changes in lists
of approved brands or markings pursu-
ant to previously certified or Commis-
sion approved standards or criteria;

(viil) Delivery facilities and delivery
service providers. Changes in lists of ap-
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proved delivery facilities and delivery
service providers (including weigh mas-
ters, assayers, and inspectors) at a de-
livery location, pursuant to previously
certified or Commission approved
standards or criteria;

(ix) Trading months. The initial list-
ing of trading months, or an amend-
ment to existing trading months,
which may qualify for implementation
without notice pursuant to paragraph
(e)(2)(viii) of this section, within the
currently established cycle of trading
months;

(x) Minimum tick. Reductions in the
minimum price fluctuation (or “‘tick”).

(xi) Contact information. Updates of
email addresses or other contact infor-
mation that market participants use to
submit block trades;

(xii) Changes to no cancellation ranges.
For a contract for the purchase or sale
of a commodity for future delivery or
an option on such a contract or an op-
tion on a commodity (other than a
swap), changes to no cancellation
ranges (which are the price ranges
within which a trade will not be can-
celled); or

(xiii) Option premiums or margins. For
a contract for the purchase or sale of a
commodity for future delivery or an
option on such a contract or an option
on a commodity (other than a swap),
payment or collection of commodity
options premiums or margins; or for a
swap, payment or collection of option
premiums or margins.

(e) Notification of rule amendments not
required. Notwithstanding the rule cer-
tification requirements of section
5c(c)(1) of the Act and paragraph (a) of
this section, a registered entity may
place the following rules or rule
amendments into effect without cer-
tification or notice to the Commission
if the following conditions are met:

(1) The registered entity maintains
documentation regarding all changes
to rules; and

(2) The rule governs:

(i) Transfer of membership or owner-
ship. Procedures and forms for the pur-
chase, sale or transfer of membership
or ownership, but not including quali-
fications for membership or ownership,
any right or obligation of membership
or ownership or dues or assessments;
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(ii) Administrative procedures. The or-
ganization and administrative proce-
dures of a registered entity governing
bodies such as a Board of Directors, Of-
ficers and Committees, but not voting
requirements, Board of Directors or
Committee composition requirements
or procedures, decision making proce-
dures, use or disclosure of material
non-public information gained through
the performance of official duties, or
requirements relating to conflicts of
interest;

(iii) Administration. The routine, daily
administration, direction and control
of employees, requirements relating to
gratuity and similar funds, but not
guaranty, reserves, or similar funds;
declaration of holidays, and changes to
facilities housing the market, trading
floor or trading area;

(iv) Standards of decorum. Standards
of decorum or attire or similar provi-
sions relating to admission to the
floor, badges, or visitors, but not the
establishment of penalties for viola-
tions of such rules; and

(v) Fees. Fees or fee changes, other
than fees or fee changes associated
with market making or trading incen-
tive programs, that:

(A) Are less than $1.00 per contract;
or

(B) Relate to matters such as dues,
badges, telecommunication services,
booth space, real time quotations, his-
torical information, publications, soft-
ware licenses or other matters that are
administrative in nature.

(vi) Securities indexes. Routine
changes to the composition, computa-
tion or method of security selection of
an index that is referenced and defined
in the product’s rules, and which is
made by an independent third party.

(vii) Option contract terms. For reg-
istered entities that are in compliance
with the daily reporting requirements
of §16.01 of this chapter, changes to op-
tion contract rules relating to the
strike price listing procedures, strike
price intervals, and the listing of strike
prices on a discretionary basis.

(viii) Trading months. For registered
entities that are in compliance with
the daily reporting requirements of
§16.01 of this chapter, the initial listing
of trading months which are within the
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currently established cycle of trading
months.

[76 FR 44790, July 27, 2011, as amended at 76
FR 45666, Aug. 1, 2011; 89 FR 88626, Nov. 7,
2024]

§40.7 Delegations.

(a) Procedural matters. (1) The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the
Division of Clearing and Risk and, sep-
arately, to the Director of the Division
of Market Oversight, to be exercised by
either Director, as appropriate, or by
such employees of the Commission that
either Director may designate from
time to time, the following authorities,
with the concurrence of the General
Counsel or the General Counsel’s dele-
gate:

(i) To request, pursuant to §40.3(c)(2)
or §40.5(c)(1)(ii) of this part, that the
registered entity requesting approval
amend the proposed product, rule or
rule amendment, or supplement the
submission to the Commission;

(ii) To notify the registered entity,
pursuant to §40.3(e) or §40.5(e) of this
part, that the Commission is not ap-
proving, or is unable to approve, the
proposed product, rule or rule amend-
ment;

(iii) To make all determinations re-
served to the Commission in §40.10.

(2) The Commission hereby delegates,
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk
and, separately, to the Director of the
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the
Commission that either Director may
designate from time to time, the fol-
lowing authorities, after consultation
with the Office of General Counsel or
the General Counsel’s delegate to no-
tify a registered entity:

(i) Pursuant to §40.3(d) of this part,
that the time for review of the submis-
sion has been extended because the
product raises novel or complex issues
that require additional time for review;

(ii) Pursuant to §40.5(d) of this part,
that the time for review of the submis-
sion has been extended because the pro-
posed rule or rule amendment raises
novel or complex issues that require
additional time for review or is of
major economic significance;
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(iii) Pursuant to §40.6(c) of this part,
that the proposed rule or rule amend-
ment has been stayed because there
exist novel or complex issues that re-
quire additional time to analyze, or
there is potential inconsistency with
the Act or the Commission’s regula-
tions.

(3) The Commission hereby delegates,
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk
and, separately, to the Director of the
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the
Commission that either Director may
designate from time to time, the au-
thority to notify a registered entity,
pursuant to §40.3(d) or §40.5(d) of this
part, that the time for review of the
submission has been extended, or that
a rule certified pursuant to §40.6(c) has
been stayed, because the submission is
incomplete or provides an inadequate
explanation.

(4) Emergency rules. The Commission
hereby delegates to the Director of the
Division of Market Oversight and, sep-
arately, to the Director of the Division
of Clearing and Risk, to be exercised by
either Director, as appropriate, or by
such other employee or employees of
the Commission that either Director
may designate from time to time, au-
thority to receive notification of emer-
gency rules under §40.6(a)(6)(ii) of this
part.

(5) The Commission hereby delegates
to the Director of the Division of Mar-
ket Oversight, to be exercised by the
Director or by such employees of the
Commission that the Director may des-
ignate from time to time, with the con-
currence of the General Counsel or the
General Counsel’s delegate, the author-
ity to determine whether a rule or rule
amendment submitted by a designated
contract market is material under
§40.4(b)(5), and to notify the designated
contract market of such determina-
tion.

(b) Approval authority. The Commis-
sion hereby delegates, until it orders
otherwise, to the Director of the Divi-
sion of Clearing and Risk and, sepa-
rately, to the Director of the Division
of Market Oversight, to be exercised by
either Director, as appropriate, or by
such employees of the Commission that
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either Director may designate from
time to time, with the concurrence of
the General Counsel or the General
Counsel’s delegate, the authority to ap-
prove, pursuant to section 5c(c)(3) of
the Act and §40.5 of this part, rules or
rule amendments of a registered entity
that:

(1) Relate to, but do not substan-
tially change, the quantity, quality, or
other delivery specifications, proce-
dures, or obligations for delivery, cash
settlement, or exercise under an agree-
ment, contract or transaction approved
for trading by the Commission; daily
settlement prices; clearing position
limits; requirements or procedures for
governance of a registered entity; pro-
cedures for transfer trades; trading
hours; minimum price fluctuations;
and maximum price limit and trading
suspension provisions;

(2) Reflect routine modifications that
are required or anticipated by the
terms of the rule of a registered entity;

(3) Establish or amend or relate to
speculative limits or position account-
ability provisions that are in compli-
ance with the requirements of the Act
andl7 CFR chapter I;

(4) Are in substance the same as a
rule of the same or another registered
entity which has been approved pre-
viously by the Commission pursuant to
section 5c(c)(3) of the Act;

(6) Are consistent with a specific,
stated policy or interpretation of the
Commission; or

(6) Relate to the listing of additional
trading months of approved contracts.

(c) Notwithstanding the provisions of
this section, the Director of the Divi-
sion of Clearing and Risk and, sepa-
rately, the Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter that has been delegated pursu-
ant to this section.

(d) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising any of the
authority delegated pursuant to this
section.

(e) The Commission hereby delegates,
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk
and, separately, to the Director of the
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Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the
Commission that either Director may
designate from time to time, the au-
thority to specify the format and man-
ner to be used by a registered entity
when filing a submission pursuant to
this part.

[76 FR 44790, July 27, 2011, as amended at 78
FR 22419, Apr. 16, 2013; 89 FR 88628, Nov. 7,
2024]

§40.8 Availability of public informa-
tion.

(a) The following sections of all ap-
plications to become a designated con-
tract market, swap execution facility,
derivatives clearing organization, or
swap data repository shall be made
publicly available: Transmittal letter
and first page of the application cover
sheet, proposed rules, narrative sum-
mary of the applicant’s proposed ac-
tivities and regulatory compliance
chart, documents establishing the ap-
plicant’s legal status, documents set-
ting forth the applicant’s corporate
and governance structure and any
other part of the application not cov-
ered by a request for confidential treat-
ment.

(b) [Reserved]

(c) A registered entity’s filing of new
products pursuant to the self-certifi-
cation procedures of §40.2 of this part,
new products for Commission review
and approval pursuant to §40.3 of this
part, new rules and rule amendments
for Commission review and approval
pursuant to §40.4 or §40.5 of this part,
and new rules and rule amendments
pursuant to the self-certification pro-
cedures of §40.6 and §40.10 of this part
shall be treated as public information
unless accompanied by a request for
confidential treatment. If a registered
entity files a request for confidential
treatment, the following procedures
shall apply:

(1) A detailed written justification of
the confidential treatment request
must be filed simultaneously with the
request for confidential treatment. The
form and content of the detailed writ-
ten justification shall be governed by
§145.9 of this chapter;

(2) All material for which confiden-
tial treatment is requested must be
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segregated in an appendix to the sub-
mission;

(3) The submission itself must indi-
cate that material has been segregated
and, as appropriate, an additional re-
dacted version provided;

(4) Commission staff may make an
initial determination with respect to
the request for confidential treatment
without regard to whether a request
for the information has been sought
under the Freedom of Information Act;

(5) All requests for confidential treat-
ment shall be subject to the process
provided by §145.9 of this chapter.

(6) A submitter of information under
this part may appeal an adverse deci-
sion by staff to the Commission’s Of-
fice of General Counsel. The form and
content of such appeal shall be gov-
erned by §145.9(g) of this chapter.

(7) The grant of any part of a request
for confidential treatment under this
section may be reconsidered if a subse-
quent request under the Freedom of In-
formation Act is made for the informa-
tion.

(d) Commission staff will not con-
sider confidential treatment requests
for information that is required to be
made public under the Act. The terms
and conditions of a product submitted
to the Commission pursuant to §§40.2,
40.3, 40.5 and 40.6 of this part shall be
made publicly available at the time of
submission.

[76 FR 44790, July 27, 2011, as amended at 80
FR 59578, Oct. 2, 2015]

§40.9 [Reserved]

§40.10 Special certification proce-
dures for submission of rules by
systemically important derivatives
clearing organizations.

(a) Advance notice. A systemically im-
portant derivatives clearing organiza-
tion, as defined in §39.2 of this chapter,
shall provide notice to the Commission
not less than 60 days in advance of any
proposed change to its rules, proce-
dures, or operations that could materi-
ally affect the nature or level of risks
presented by the systemically impor-
tant derivatives clearing organization.
A notice submitted under this section
shall be subject to the filing require-
ments of §40.6(a)(1) and the website
publication requirements of §40.6(a)(2).
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(1) The notice of a proposed change
shall provide the information required
to be submitted under §40.6(a)(7) and
shall specifically describe:

(i) The nature of the change and ex-
pected effects on risks to the system-
ically important derivatives clearing
organization, its clearing members, or
the market; and

(ii) How the systemically important
derivatives clearing organization plans
to manage any identified risks.

(2) Concurrent with providing the
Commission with the advance notice or
any request or other information re-
lated to the advance notice, the sys-
temically important derivatives clear-
ing organization shall provide the
Board of Governors of the Federal Re-
serve System with a copy of such no-
tice, request or other information in
the same format and manner as re-
quired by the Board of Governors for
those designated financial market util-
ities for which it is the Supervisory
Agency pursuant to section 803(8) of
the Dodd-Frank Wall Street Reform
and Consumer Protection Act.

(3) The systemically important de-
rivatives clearing organization may re-
quest that the Commission expedite
the review on the grounds that the
change would materially decrease risk.
The Commission, in its discretion, may
expedite the review and, pursuant to
paragraph (g) of this section, notify the
systemically important derivatives
clearing organization in less than 60
days from the date the Commission re-
ceives the notice of proposed change in
writing that it does not object to the
proposed change and authorizes imple-
mentation of the change on an earlier
date.

(b) Changes requiring advance notice.
Changes to a systemically important
derivatives clearing organization’s
rules, procedures, or operations that
could materially affect the nature or
level of risks presented by the system-
ically important derivatives clearing
organization may include, but are not
limited to: material changes to its de-
fault management plan or default rules
or procedures required under §39.16 or
39.35 of this chapter, program of risk
analysis and oversight required under
§39.18 of this chapter, or recovery and
wind down plans required under §39.39
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of this chapter; the adoption of a new
or materially revised margin method-
ology; the establishment of a cross-
margining program or similar arrange-
ment with another clearing organiza-
tion; and material changes to its ap-
proach to the stress testing required
under §39.13(h)(3) or 39.36(a) or (c) of
this chapter. If a systemically impor-
tant derivatives clearing organization
determines that a proposed change
could not materially affect the nature
or level of risks it presents and there-
fore does not file an advance notice,
the Commission may determine other-
wise and require the systemically im-
portant derivatives clearing organiza-
tion to withdraw the proposed change
and provide notice pursuant to this
section.

(c) Further information. The Commis-
sion may require the systemically im-
portant derivatives clearing organiza-
tion to provide any further information
necessary to assess the effect the pro-
posed change would have on the nature
or level of risks associated with the
systemically important derivatives
clearing organization’s payment, clear-
ing, or settlement activities and the
sufficiency of any proposed risk man-
agement techniques.

(d) Notice of objection. A systemically
important derivatives clearing organi-
zation shall not implement a change to
which the Commission has an objection
on the grounds that the proposed
change is not consistent with the Act
or 17 CFR chapter I, or any applicable
rules, orders, or standards prescribed
under section 805(a) of the Dodd-Frank
Act. The Commission will notify the
systemically important derivatives
clearing organization in writing of any
objection regarding the proposed
change within 60 days from the later
of:

(1) The date that the notice of the
proposed change was received; or

(2) The date the Commission received
any further information it had re-
quested for consideration of the notice.

(e) Implementation of change absent
Commission objection. A systemically
important derivatives clearing organi-
zation may implement a change if it
has not received an objection to the
proposed change within 60 days from
the later of:
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(1) The date that the Commission re-
ceived the notice of proposed change;
or

(2) The date the Commission received
any further information it had re-
quested for consideration of the notice.

(f) Extended review. The Commission
may, during the 60-day review period,
extend the review period if the pro-
posed change raises novel or complex
issues. A notification by the Commis-
sion pursuant to this paragraph will
extend the review for an additional 60
days. Any extension under this para-
graph will extend the time periods
under paragraphs (d) and (e) of this sec-
tion for an additional 60 days.

(g) Change allowed earlier if notified of
no objection. A systemically important
derivatives clearing organization may
implement a change in less than 60
days from the date the Commission re-
ceives the notice of proposed change or
the date the Commission receives any
further information it has requested, if
the Commission notifies the system-
ically important derivatives clearing
organization in writing that it does not
object to the proposed change and au-
thorizes implementation of the change
on an earlier date, subject to any con-
ditions imposed by the Commission.

(h) Emergency changes. A system-
ically important derivatives clearing
organization may implement a change
that would otherwise require advance
notice under this section if it deter-
mines that an emergency exists and
immediate implementation of the
change is necessary for the system-
ically important derivatives clearing
organization to continue to provide its
services in a safe and sound manner.

(1) The systemically important de-
rivatives clearing organization shall
provide notice of any such emergency
change to the Commission as soon as
practicable, which shall be no later
than 24 hours after implementation of
the change.

(2) The notice of an emergency
change shall:

(i) Provide the information required
for advance notice as set forth in para-
graph (a) of this section;

(ii) Describe the nature of the emer-
gency; and

(iii) Describe the reason the change
was necessary for the systemically im-
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portant derivatives clearing organiza-
tion to continue to provide its services
in a safe and sound manner.

(3) The Commission may require
modification or rescission of the emer-
gency change if it finds that the
change is not consistent with the Act
or 17 CFR chapter I, or any applicable
rules, orders, or standards prescribed
under section 805(a) of the Dodd-Frank
Act.

(i) Where in §§39.3(g), 39.4(f), 39.13(i),
and 39.15(b)(2) of this chapter a deriva-
tives clearing organization is required
to submit rules for approval pursuant
to §40.5, a systemically important de-
rivatives clearing organization instead
shall submit such rules pursuant to
this section if the rules could materi-
ally affect the nature or level of risks
presented by the systemically impor-
tant derivatives clearing organization.

[76 FR 44790, July 27, 2011, as amended at 89
FR 88628, Nov. 7, 2024]

§40.11 Review of event contracts
based upon certain excluded com-
modities.

(a) Prohibition. A registered entity
shall not list for trading or accept for
clearing on or through the registered
entity any of the following:

(1) An agreement, contract, trans-
action, or swap based upon an excluded
commodity, as defined in Section
1a(19)(iv) of the Act, that involves, re-
lates to, or references terrorism, assas-
sination, war, gaming, or an activity
that is unlawful under any State or
Federal law; or

(2) An agreement, contract, trans-
action, or swap based upon an excluded
commodity, as defined in Section
1a(19)(iv) of the Act, which involves, re-
lates to, or references an activity that
is similar to an activity enumerated in
§40.11(a)(1) of this part, and that the
Commission determines, by rule or reg-
ulation, to be contrary to the public in-
terest.

(b) [Reserved]

(c) 90-day review and approval of cer-
tain event contracts. The Commission
may determine, based upon a review of
the terms or conditions of a submission
under §40.2 or §40.3, that an agreement,
contract, transaction, or swap based on
an excluded commodity, as defined in
Section 1a(19)(iv) of the Act, which
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may involve, relate to, or reference an
activity enumerated in §40.11(a)(1) or
§40.11(a)(2), be subject to a 90-day re-
view. The 90-day review shall com-
mence from the date the Commission
notifies the registered entity of a po-
tential violation of §40.11(a).

(1) The Commission shall request
that a registered entity suspend the
listing or trading of any agreement,
contract, transaction, or swap based on
an excluded commodity, as defined in
Section 1a(19)(iv) of the Act, which
may involve, relate to, or reference an
activity enumerated in §40.11(a)(1) or
§40.11(a)(2), during the Commission’s
90-day review period. The Commission
shall post on the Web site a notifica-
tion of the intent to carry out a 90-day
review.

(2) Final determination. The Commis-
sion shall issue an order approving or
disapproving an agreement, contract,
transaction, or swap that is subject to
a 90-day review under §40.11(c) not
later than 90 days subsequent to the
date that the Commission commences
review, or if applicable, at the conclu-
sion of such extended period agreed to
or requested by the registered entity.

§40.12 Staying of certification and
tolling of review period pending ju-
risdictional determination.

(a) Notice of novel derivative products.
(1) A registered entity certifying, sub-
mitting for approval, or otherwise fil-
ing a proposal to list, trade, or clear a
novel derivative product (other than a
product subject to the provisions of
§1.8 of this chapter) having elements of
both a security and a contract for the
sale of a commodity for future delivery
(or an option on such contract or an
option on a commodity) may provide
notice of its proposal to the Commis-
sion and the Securities and Exchange
Commission with a statement that
written notice has been provided to
both agencies through an appropriate
means provided in each Commission’s
regulations.

(2) If concurrent notice is not pro-
vided pursuant to §40.12(a)(1), the Com-
mission shall notify the Securities and
Exchange Commission of the registered
entity’s submission of a novel deriva-
tive product described in §40.12(a)(1)
and accompany such notice with a copy

§40.12

of the submission. The Commission
shall determine whether a particular
submission is a novel derivative prod-
uct requiring notice to the Securities
and Exchange Commission not later
than five business days subsequent to
the date that the registered entity sub-
mits the product for Commission re-
view.

(b) Tolling of review period. Upon re-
ceipt of a request for a jurisdictional
determination, pursuant to Section
718(a)(2) of the Dodd-Frank Act, by the
Commission or the Securities and Ex-
change Commission, the product cer-
tification shall be stayed or the ap-
proval review period shall be tolled
until a final determination order is
issued.

(1) The Commission will provide the
registered entity with a written notice
of stay pending issuance of a final de-
termination order by the Commission
or the Securities and Exchange Com-
mission.

(2) The stay shall be withdrawn or
the approval review period shall re-
sume upon the Commission’s or the Se-
curities and Exchange Commission’s
issuance of a final determination order
finding that the Commission has juris-
diction over the submission.

(3) Determination order. A final deter-
mination, for purposes of §40.12(b) of
this part, shall be a determination
order issued by the Commission or the
Securities and Exchange Commission
pursuant to Section 718(a)(3) of the
Dodd-Frank Act.

(c) Judicial review of determination
order. The filing of a petition by a com-
plaining Commission, pursuant to Sec-
tion 718(b) of the Dodd-Frank Act, shall
operate as a stay of the agency order.

(1) The stay shall remain in effect
until the date on which the United
States Court of Appeals for the District
of Columbia Circuit issues a final de-
termination pursuant to Section
718(b)(4) of the Dodd-Frank Act, or
until such date that there is a final dis-
position of an appeal of that deter-
mination.

(2) The submission review period
shall resume upon issuance of a final
determination, as described in
§40.12(c)(1), that the Commission has
jurisdiction over the submission.
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APPENDIX A TO PART 40—SCHEDULE OF
FEES

(a) Applications for product approval. Each
application for product approval under §40.3
must be accompanied by a check or money
order made payable to the Commodity Fu-
tures Trading Commission in an amount to
be determined annually by the Commission
and published in the FEDERAL REGISTER.

(b) Checks and applications should be sent
to the attention of the Office of the Secre-
tariat, Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 2lst
Street, N.W., Washington, DC 20581. No
checks or money orders may be accepted by
personnel other than those in the Office of
the Secretariat.

(c) Failure to submit the fee with an appli-
cation for product approval will result in re-
turn of the application. Fees will not be re-
turned after receipt.

APPENDIXES B-C TO PART 40 [RESERVED]

APPENDIX D TO PART 40—SUBMISSION
INSTRUCTIONS FOR RULES AND PRODUCTS

(a) Rule and product submissions shall be
submitted electronically to the Commission
by a registered entity in a format and man-
ner specified by the Commission, and shall
include all of the following information:

1. Date—The date of the filing.

2. Organization—The name of the organiza-
tion filing the submission (e.g., CBOT).

3. Type of Registered Entity—An indication
as to whether the rule or product is being
submitted by a designated contract market
(DCM), derivatives clearing organization
(DCO), swap execution facility (SEF), or
swap data repository (SDR).

4. Type of Filing—An indication as to
whether the filing is a new rule, rule amend-
ment or new product and the section of this
part under which the filing is submitted. For
a new product to be listed by a DCM or a
SEF, an indication whether the new product
meets the definition of referenced contract
as such term is defined in §150.1 of this chap-
ter and is described in appendix C to part 150
of this chapter.

5. Rule Numbers—For rule filings, the rule
number(s) being adopted or modified in the
case of rule amendment filings.

6. Description—For rule or rule amendment
filings, a description of the new rule or rule
amendment, including a discussion of its ex-
pected impact on the registered entity, mar-
ket participants, and the overall market.
The narrative should describe the substance
of the submission with enough specificity to
characterize all material aspects of the fil-
ing.

7. Identifier Code (optional)—A registered
entity Identifier Code, if applicable. Such
codes are commonly generated by registered
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entities to provide an identifier that is
unique to each filing (e.g., NYMEX Submis-
sion 03-116).

(b) Other Requirements—A submission shall
comply with all applicable filing require-
ments for proposed rules, rule amendments,
or products. The entry of the information re-
quired by paragraph (a) of this appendix does
not obviate the registered entity’s responsi-
bility to comply with applicable filing re-
quirements (e.g., rules submitted for Com-
mission approval under §40.5 must be accom-
panied by an explanation of the purpose and
effect of the proposed rule along with a de-
scription of any substantive opposing views).

(¢c) An indication of ‘‘confidential treat-
ment requested’”’ does not obviate the sub-
mitter’s responsibility to comply with all
applicable requirements for requesting con-
fidential treatment in §40.8 and, where ap-
propriate, §145.9 of this chapter, and will not
substitute for notice or full compliance with
such requirements.

[89 FR 88628, Nov. 7, 2024]

APPENDIX E TO PART 40—GUIDANCE ON
COMPLIANCE WITH THE MATERIALITY
ASSESSMENT IN §40.4

This appendix provides guidance on com-
plying with the requirement in §40.4(a) that
a DCM must submit rule changes that would
materially change a term or condition of a
contract on an agricultural product enumer-
ated in section 1a(9) of the CEA with open in-
terest for Commission approval under the
procedures of §40.5. Section 40.4(a) applies
strictly to rules that materially change a
product’s economic terms and conditions,
and does not apply to other rules. Guidance
is set forth below to assist a DCM in assess-
ing whether a change to the terms and condi-
tions is material pursuant to §40.4(a) and in
explaining why it considers a rule to be non-
material when §40.4(b)(5) is applicable. The
guidance below can be used to demonstrate
to the Commission compliance with the re-
quirement in §40.4(b)(5)(ii) that the DCM ex-
plain why it considers a rule to be non-mate-
rial when applicable.

Materiality of a Change of a Term or Condition

Any change that is enumerated by the
Commission in §40.4(b)(1) through (4) is not
material for purposes of §40.4(a) and may be
submitted under the applicable §40.6 provi-
sion that is specified in the applicable
§40.4(b). For any other rule that the DCM be-
lieves to be non-material, §40.4(b)(5) sets
forth a process for the DCM to implement
the change through self-certification pursu-
ant to §40.6(a).

In order for a DCM to self-certify a change
to a term or condition of a contract on an
agricultural product enumerated in CEA sec-
tion 1a(9) with open interest that the DCM
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believes to be non-material, §40.4(b)(5) re-
quires the DCM to make a non-materiality
filing and explain why it considers the rule
change to be ‘‘non-material.”” To assist an
exchange in assessing and explaining wheth-
er a change to the terms and conditions is
non-material pursuant to §40.4(b)(5), para-
graphs (1) through (4) of the following para-
graph are the criteria that the Commission
generally considers as evidence that an enu-
merated agricultural product rule change is
non-material under §40.4(a) pursuant to
§40.4(b)(5). A DCM may address these criteria
in its assessment and explanation to dem-
onstrate compliance with §40.4(b)(5).

The Commission considers a change to the
terms and conditions of a contract on an ag-
ricultural product enumerated in CEA sec-

Pt. 40, App. E

tion la(9) that has open interest as a non-
material change if:

(1) The change should not affect a reason-
able trader’s decision to enter into, or main-
tain, a position;

(2) The change should not affect a reason-
able trader’s decision to make or take deliv-
ery on the contract or to exercise an option
on the contract; and

(3) The change should not have an effect on
the value of existing positions, including,
but not limited to, a change affecting the
price of the contract due to a change in the
commodity quality characteristics of the ex-
isting contract, a change to the size of the
existing contract, or a change to a cost of ef-
fecting delivery for the existing contract.

[89 FR 88629, Nov. 7, 2024]
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