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(1) Is organized or established outside
the United States, and the ownership
interests of which are offered and sold
solely outside the United States;

(2)(i) Would be a covered fund if the
entity were organized or established in
the United States, or

(ii) Is, or holds itself out as being, an
entity or arrangement that raises
money from investors primarily for the
purpose of investing in financial in-
struments for resale or other disposi-
tion or otherwise trading in financial
instruments;

(3) Would not otherwise be a banking
entity except by virtue of the acquisi-
tion or retention of an ownership inter-
est in, sponsorship of, or relationship
with the entity, by another banking
entity that meets the following:

(i) The banking entity is not orga-
nized, or directly or indirectly con-
trolled by a banking entity that is or-
ganized, under the laws of the United
States or of any State; and

(ii) The banking entity’s acquisition
or retention of an ownership interest in
or sponsorship of the fund meets the
requirements for permitted covered
fund activities and investments solely
outside the United States, as provided
in §255.13(b);

(4) Is established and operated as part
of a bona fide asset management busi-
ness; and

(5) Is not operated in a manner that
enables the banking entity that spon-
sors or controls the qualifying foreign
excluded fund, or any of its affiliates,
to evade the requirements of section 13
of the BHC Act or this part.

[79 FR 5779, 5805, Jan. 31, 2014, as amended at
84 FR 62244, Nov. 14, 2019; 85 FR 46522, July 31,
2020]

§255.7 Limitations on permitted pro-
prietary trading activities.

(a) No transaction, class of trans-
actions, or activity may be deemed per-
missible under §§255.4 through 255.6 if
the transaction, class of transactions,
or activity would:

(1) Involve or result in a material
conflict of interest between the bank-
ing entity and its clients, customers,
or counterparties;

(2) Result, directly or indirectly, in a
material exposure by the banking enti-

§255.7

ty to a high-risk asset or a high-risk
trading strategy; or

(3) Pose a threat to the safety and
soundness of the banking entity or to
the financial stability of the United
States.

(b) Definition of material conflict of in-
terest. (1) For purposes of this section, a
material conflict of interest between a
banking entity and its clients, cus-
tomers, or counterparties exists if the
banking entity engages in any trans-
action, class of transactions, or activ-
ity that would involve or result in the
banking entity’s interests being mate-
rially adverse to the interests of its cli-
ent, customer, or counterparty with re-
spect to such transaction, class of
transactions, or activity, and the bank-
ing entity has not taken at least one of
the actions in paragraph (b)(2) of this
section.

(2) Prior to effecting the specific
transaction or class or type of trans-
actions, or engaging in the specific ac-
tivity, the banking entity:

(i) Timely and effective disclosure. (A)
Has made clear, timely, and effective
disclosure of the conflict of interest,
together with other necessary informa-
tion, in reasonable detail and in a man-
ner sufficient to permit a reasonable
client, customer, or counterparty to
meaningfully understand the conflict
of interest; and

(B) Such disclosure is made in a man-
ner that provides the client, customer,
or counterparty the opportunity to ne-
gate, or substantially mitigate, any
materially adverse effect on the client,
customer, or counterparty created by
the conflict of interest; or

(ii) Information barriers. Has estab-
lished, maintained, and enforced infor-
mation barriers that are memorialized
in written policies and procedures,
such as physical separation of per-
sonnel, or functions, or limitations on
types of activity, that are reasonably
designed, taking into consideration the
nature of the banking entity’s busi-
ness, to prevent the conflict of interest
from involving or resulting in a mate-
rially adverse effect on a client, cus-
tomer, or counterparty. A banking en-
tity may not rely on such information
barriers if, in the case of any specific
transaction, class or type of trans-
actions or activity, the banking entity
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§§255.8-255.9

knows or should reasonably know that,
notwithstanding the banking entity’s
establishment of information barriers,
the conflict of interest may involve or
result in a materially adverse effect on
a client, customer, or counterparty.

(c) Definition of high-risk asset and
high-risk trading strategy. For purposes
of this section:

(1) High-risk asset means an asset or
group of related assets that would, if
held by a banking entity, significantly
increase the likelihood that the bank-
ing entity would incur a substantial fi-
nancial loss or would pose a threat to
the financial stability of the United
States.

(2) High-risk trading strategy means a
trading strategy that would, if engaged
in by a banking entity, significantly
increase the likelihood that the bank-
ing entity would incur a substantial fi-
nancial loss or would pose a threat to
the financial stability of the United
States.

§§255.8-255.9 [Reserved]

Subpart C—Covered Funds
Activities and Investments

§255.10 Prohibition on acquiring or
retaining an ownership interest in
and having certain relationships
with a covered fund.

(a) Prohibition. (1) Except as other-
wise provided in this subpart, a bank-
ing entity may not, as principal, di-
rectly or indirectly, acquire or retain
any ownership interest in or sponsor a
covered fund.

(2) Paragraph (a)(1) of this section
does not include acquiring or retaining
an ownership interest in a covered fund
by a banking entity:

(i) Acting solely as agent, broker, or
custodian, so long as;

(A) The activity is conducted for the
account of, or on behalf of, a customer;
and

(B) The banking entity and its affili-
ates do not have or retain beneficial
ownership of such ownership interest;

(ii) Through a deferred compensation,
stock-bonus, profit-sharing, or pension
plan of the banking entity (or an affil-
iate thereof) that is established and ad-
ministered in accordance with the law
of the United States or a foreign sov-
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ereign, if the ownership interest is held
or controlled directly or indirectly by
the banking entity as trustee for the
benefit of persons who are or were em-
ployees of the banking entity (or an af-
filiate thereof);

(iii) In the ordinary course of col-
lecting a debt previously contracted in
good faith, provided that the banking
entity divests the ownership interest
as soon as practicable, and in no event
may the banking entity retain such
ownership interest for longer than such
period permitted by the SEC; or

(iv) On behalf of customers as trustee
or in a similar fiduciary capacity for a
customer that is not a covered fund, so
long as:

(A) The activity is conducted for the
account of, or on behalf of, the cus-
tomer; and

(B) The banking entity and its affili-
ates do not have or retain beneficial
ownership of such ownership interest.

(b) Definition of covered fund. (1) Ex-
cept as provided in paragraph (c) of
this section, covered fund means:

(i) An issuer that would be an invest-
ment company, as defined in the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), but for section
3(c)(1) or 3(c)(7) of that Act (16 U.S.C.
80a-3(c)(1) or (7));

(ii) Any commodity pool under sec-
tion 1a(10) of the Commodity Exchange
Act (7 U.S.C. 1a(10)) for which:

(A) The commodity pool operator has
claimed an exemption under 17 CFR 4.7;
or

(B)(I) A commodity pool operator is
registered with the CFTC as a com-
modity pool operator in connection
with the operation of the commodity
pool;

(2) Substantially all participation
units of the commodity pool are owned
by qualified eligible persons under 17
CFR 4.7(a)(2) and (3); and

(3) Participation units of the com-
modity pool have not been publicly of-
fered to persons who are not qualified
eligible persons under 17 CFR 4.7(a)(2)
and (3); or

(iii) For any banking entity that is,
or is controlled directly or indirectly
by a banking entity that is, located in
or organized under the laws of the
United States or of any State, an enti-
ty that:
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