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(2) With respect to a banking entity, 
other than a banking entity described 
in paragraph (ee)(3) of this section, 
trading assets and liabilities for pur-
poses of this paragraph (ee) means 
trading assets and liabilities (excluding 
trading assets and liabilities attrib-
utable to trading activities permitted 
pursuant to § 255.6(a)(1) and (2) of sub-
part B) on a worldwide consolidated 
basis. 

(3)(i) With respect to a banking enti-
ty that is a foreign banking organiza-
tion or a subsidiary of a foreign bank-
ing organization, trading assets and li-
abilities for purposes of this paragraph 
(ee) means the trading assets and li-
abilities (excluding trading assets and 
liabilities attributable to trading ac-
tivities permitted pursuant to 
§ 255.6(a)(1) and (2) of subpart B) of the 
combined U.S. operations of the top- 
tier foreign banking organization (in-
cluding all subsidiaries, affiliates, 
branches, and agencies of the foreign 
banking organization operating, lo-
cated, or organized in the United 
States as well as branches outside the 
United States that are managed or con-
trolled by a branch or agency of the 
foreign banking entity operating, lo-
cated or organized in the United 
States). 

(ii) For purposes of paragraph 
(ee)(3)(i) of this section, a U.S. branch, 
agency, or subsidiary of a banking en-
tity is located in the United States; 
however, the foreign bank that oper-
ates or controls that branch, agency, 
or subsidiary is not considered to be lo-
cated in the United States solely by 
virtue of operating or controlling the 
U.S. branch, agency, or subsidiary. For 
purposes of paragraph (ee)(3)(i) of this 
section, all foreign operations of a U.S. 
agency, branch, or subsidiary of a for-
eign banking organization are consid-
ered to be located in the United States 
for purposes of calculating the banking 
entity’s U.S. trading assets and liabil-
ities. 

(ff) State means any State, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, Guam, American 
Samoa, the United States Virgin Is-
lands, and the Commonwealth of the 
Northern Mariana Islands. 

(gg) Subsidiary has the same meaning 
as in section 2(d) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841(d)). 

(hh) State insurance regulator means 
the insurance commissioner, or a simi-
lar official or agency, of a State that is 
engaged in the supervision of insurance 
companies under State insurance law. 

(ii) Swap dealer has the same meaning 
as in section 1(a)(49) of the Commodity 
Exchange Act (7 U.S.C. 1a(49)). 

[84 FR 62237, Nov. 14, 2019] 

Subpart B—Proprietary Trading 

§ 255.3 Prohibition on proprietary 
trading. 

(a) Prohibition. Except as otherwise 
provided in this subpart, a banking en-
tity may not engage in proprietary 
trading. Proprietary trading means en-
gaging as principal for the trading ac-
count of the banking entity in any pur-
chase or sale of one or more financial 
instruments. 

(b) Definition of trading account. (1) 
Trading account. Trading account 
means: 

(i) Any account that is used by a 
banking entity to purchase or sell one 
or more financial instruments prin-
cipally for the purpose of short-term 
resale, benefitting from actual or ex-
pected short-term price movements, re-
alizing short-term arbitrage profits, or 
hedging one or more of the positions 
resulting from the purchases or sales of 
financial instruments described in this 
paragraph; 

(ii) Any account that is used by a 
banking entity to purchase or sell one 
or more financial instruments that are 
both market risk capital rule covered 
positions and trading positions (or 
hedges of other market risk capital 
rule covered positions), if the banking 
entity, or any affiliate with which the 
banking entity is consolidated for reg-
ulatory reporting purposes, calculates 
risk-based capital ratios under the 
market risk capital rule; or 

(iii) Any account that is used by a 
banking entity to purchase or sell one 
or more financial instruments, if the 
banking entity: 

(A) Is licensed or registered, or is re-
quired to be licensed or registered, to 
engage in the business of a dealer, swap 
dealer, or security-based swap dealer, 
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to the extent the instrument is pur-
chased or sold in connection with the 
activities that require the banking en-
tity to be licensed or registered as 
such; or 

(B) Is engaged in the business of a 
dealer, swap dealer, or security-based 
swap dealer outside of the United 
States, to the extent the instrument is 
purchased or sold in connection with 
the activities of such business. 

(2) Trading account application for cer-
tain banking entities. (i) A banking enti-
ty that is subject to paragraph (b)(1)(ii) 
of this section in determining the scope 
of its trading account is not subject to 
paragraph (b)(1)(i) of this section. 

(ii) A banking entity that does not 
calculate risk-based capital ratios 
under the market risk capital rule and 
is not a consolidated affiliate for regu-
latory reporting purposes of a banking 
entity that calculates risk based cap-
ital ratios under the market risk cap-
ital rule may elect to apply paragraph 
(b)(1)(ii) of this section in determining 
the scope of its trading account as if it 
were subject to that paragraph. A 
banking entity that elects under this 
section to apply paragraph (b)(1)(ii) of 
this section in determining the scope of 
its trading account as if it were subject 
to that paragraph is not required to 
apply paragraph (b)(1)(i) of this sec-
tion. 

(3) Consistency of account election for 
certain banking entities. (i) Any election 
or change to an election under para-
graph (b)(2)(ii) of this section must 
apply to the electing banking entity 
and all of its wholly owned subsidi-
aries. The primary financial regulatory 
agency of a banking entity that is af-
filiated with but is not a wholly owned 
subsidiary of such electing banking en-
tity may require that the banking enti-
ty be subject to this uniform applica-
tion requirement if the primary finan-
cial regulatory agency determines that 
it is necessary to prevent evasion of 
the requirements of this part after no-
tice and opportunity for response as 
provided in subpart D. 

(ii) A banking entity that does not 
elect under paragraph (b)(2)(ii) of this 
section to be subject to the trading ac-
count definition in (b)(1)(ii) may con-
tinue to apply the trading account defi-
nition in paragraph (b)(1)(i) of this sec-

tion for one year from the date on 
which it becomes, or becomes a con-
solidated affiliate for regulatory re-
porting purposes with, a banking enti-
ty that calculates risk-based capital 
ratios under the market risk capital 
rule. 

(4) Rebuttable presumption for certain 
purchases and sales. The purchase (or 
sale) of a financial instrument by a 
banking entity shall be presumed not 
to be for the trading account of the 
banking entity under paragraph 
(b)(1)(i) of this section if the banking 
entity holds the financial instrument 
for sixty days or longer and does not 
transfer substantially all of the risk of 
the financial instrument within sixty 
days of the purchase (or sale). 

(c) Financial instrument. (1) Financial 
instrument means: 

(i) A security, including an option on 
a security; 

(ii) A derivative, including an option 
on a derivative; or 

(iii) A contract of sale of a com-
modity for future delivery, or option 
on a contract of sale of a commodity 
for future delivery. 

(2) A financial instrument does not 
include: 

(i) A loan; 

(ii) A commodity that is not: 

(A) An excluded commodity (other 
than foreign exchange or currency); 

(B) A derivative; 

(C) A contract of sale of a commodity 
for future delivery; or 

(D) An option on a contract of sale of 
a commodity for future delivery; or 

(iii) Foreign exchange or currency. 

(d) Proprietary trading. Proprietary 
trading does not include: 

(1) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity that arises under a repur-
chase or reverse repurchase agreement 
pursuant to which the banking entity 
has simultaneously agreed, in writing, 
to both purchase and sell a stated 
asset, at stated prices, and on stated 
dates or on demand with the same 
counterparty; 

(2) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity that arises under a trans-
action in which the banking entity 
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lends or borrows a security tempo-
rarily to or from another party pursu-
ant to a written securities lending 
agreement under which the lender re-
tains the economic interests of an 
owner of such security, and has the 
right to terminate the transaction and 
to recall the loaned security on terms 
agreed by the parties; 

(3) Any purchase or sale of a security, 
foreign exchange forward (as that term 
is defined in section 1a(24) of the Com-
modity Exchange Act (7 U.S.C. 1a(24)), 
foreign exchange swap (as that term is 
defined in section 1a(25) of the Com-
modity Exchange Act (7 U.S.C. 1a(25)), 
or cross-currency swap by a banking 
entity for the purpose of liquidity man-
agement in accordance with a docu-
mented liquidity management plan of 
the banking entity that: 

(i) Specifically contemplates and au-
thorizes the particular financial instru-
ments to be used for liquidity manage-
ment purposes, the amount, types, and 
risks of these financial instruments 
that are consistent with liquidity man-
agement, and the liquidity cir-
cumstances in which the particular fi-
nancial instruments may or must be 
used; 

(ii) Requires that any purchase or 
sale of financial instruments con-
templated and authorized by the plan 
be principally for the purpose of man-
aging the liquidity of the banking enti-
ty, and not for the purpose of short- 
term resale, benefitting from actual or 
expected short-term price movements, 
realizing short-term arbitrage profits, 
or hedging a position taken for such 
short-term purposes; 

(iii) Requires that any financial in-
struments purchased or sold for liquid-
ity management purposes be highly liq-
uid and limited to financial instru-
ments the market, credit, and other 
risks of which the banking entity does 
not reasonably expect to give rise to 
appreciable profits or losses as a result 
of short-term price movements; 

(iv) Limits any financial instruments 
purchased or sold for liquidity manage-
ment purposes, together with any 
other financial instruments purchased 
or sold for such purposes, to an amount 
that is consistent with the banking en-
tity’s near-term funding needs, includ-
ing deviations from normal operations 

of the banking entity or any affiliate 
thereof, as estimated and documented 
pursuant to methods specified in the 
plan; 

(v) Includes written policies and pro-
cedures, internal controls, analysis, 
and independent testing to ensure that 
the purchase and sale of financial in-
struments that are not permitted 
under § 255.6(a) or (b) of this subpart are 
for the purpose of liquidity manage-
ment and in accordance with the li-
quidity management plan described in 
this paragraph (d)(3); and 

(vi) Is consistent with the SEC’s reg-
ulatory requirements regarding liquid-
ity management; 

(4) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity that is a derivatives clearing 
organization or a clearing agency in 
connection with clearing financial in-
struments; 

(5) Any excluded clearing activities 
by a banking entity that is a member 
of a clearing agency, a member of a de-
rivatives clearing organization, or a 
member of a designated financial mar-
ket utility; 

(6) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity, so long as: 

(i) The purchase (or sale) satisfies an 
existing delivery obligation of the 
banking entity or its customers, in-
cluding to prevent or close out a fail-
ure to deliver, in connection with de-
livery, clearing, or settlement activity; 
or 

(ii) The purchase (or sale) satisfies an 
obligation of the banking entity in 
connection with a judicial, administra-
tive, self-regulatory organization, or 
arbitration proceeding; 

(7) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity that is acting solely as 
agent, broker, or custodian; 

(8) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity through a deferred com-
pensation, stock-bonus, profit-sharing, 
or pension plan of the banking entity 
that is established and administered in 
accordance with the law of the United 
States or a foreign sovereign, if the 
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purchase or sale is made directly or in-
directly by the banking entity as trust-
ee for the benefit of persons who are or 
were employees of the banking entity; 

(9) Any purchase or sale of one or 
more financial instruments by a bank-
ing entity in the ordinary course of 
collecting a debt previously contracted 
in good faith, provided that the bank-
ing entity divests the financial instru-
ment as soon as practicable, and in no 
event may the banking entity retain 
such instrument for longer than such 
period permitted by the SEC; 

(10) Any purchase or sale of one or 
more financial instruments that was 
made in error by a banking entity in 
the course of conducting a permitted or 
excluded activity or is a subsequent 
transaction to correct such an error; 

(11) Contemporaneously entering into 
a customer-driven swap or customer- 
driven security-based swap and a 
matched swap or security-based swap 
if: 

(i) The banking entity retains no 
more than minimal price risk; and 

(ii) The banking entity is not a reg-
istered dealer, swap dealer, or security- 
based swap dealer; 

(12) Any purchase or sale of one or 
more financial instruments that the 
banking entity uses to hedge mortgage 
servicing rights or mortgage servicing 
assets in accordance with a docu-
mented hedging strategy; or 

(13) Any purchase or sale of a finan-
cial instrument that does not meet the 
definition of trading asset or trading li-
ability under the applicable reporting 
form for a banking entity as of Janu-
ary 1, 2020. 

(e) Definition of other terms related to 
proprietary trading. For purposes of this 
subpart: 

(1) Anonymous means that each party 
to a purchase or sale is unaware of the 
identity of the other party(ies) to the 
purchase or sale. 

(2) Clearing agency has the same 
meaning as in section 3(a)(23) of the 
Exchange Act (15 U.S.C. 78c(a)(23)). 

(3) Commodity has the same meaning 
as in section 1a(9) of the Commodity 
Exchange Act (7 U.S.C. 1a(9)), except 
that a commodity does not include any 
security; 

(4) Contract of sale of a commodity for 
future delivery means a contract of sale 

(as that term is defined in section 
1a(13) of the Commodity Exchange Act 
(7 U.S.C. 1a(13)) for future delivery (as 
that term is defined in section 1a(27) of 
the Commodity Exchange Act (7 U.S.C. 
1a(27))). 

(5) Cross-currency swap means a swap 
in which one party exchanges with an-
other party principal and interest rate 
payments in one currency for principal 
and interest rate payments in another 
currency, and the exchange of principal 
occurs on the date the swap is entered 
into, with a reversal of the exchange of 
principal at a later date that is agreed 
upon when the swap is entered into. 

(6) Derivatives clearing organization 
means: 

(i) A derivatives clearing organiza-
tion registered under section 5b of the 
Commodity Exchange Act (7 U.S.C. 7a– 
1); 

(ii) A derivatives clearing organiza-
tion that, pursuant to CFTC regula-
tion, is exempt from the registration 
requirements under section 5b of the 
Commodity Exchange Act (7 U.S.C. 7a– 
1); or 

(iii) A foreign derivatives clearing or-
ganization that, pursuant to CFTC reg-
ulation, is permitted to clear for a for-
eign board of trade that is registered 
with the CFTC. 

(7) Exchange, unless the context oth-
erwise requires, means any designated 
contract market, swap execution facil-
ity, or foreign board of trade registered 
with the CFTC, or, for purposes of se-
curities or security-based swaps, an ex-
change, as defined under section 3(a)(1) 
of the Exchange Act (15 U.S.C. 
78c(a)(1)), or security-based swap exe-
cution facility, as defined under sec-
tion 3(a)(77) of the Exchange Act (15 
U.S.C. 78c(a)(77)). 

(8) Excluded clearing activities means: 

(i) With respect to customer trans-
actions cleared on a derivatives clear-
ing organization, a clearing agency, or 
a designated financial market utility, 
any purchase or sale necessary to cor-
rect trading errors made by or on be-
half of a customer provided that such 
purchase or sale is conducted in ac-
cordance with, for transactions cleared 
on a derivatives clearing organization, 
the Commodity Exchange Act, CFTC 
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regulations, and the rules or proce-
dures of the derivatives clearing orga-
nization, or, for transactions cleared 
on a clearing agency, the rules or pro-
cedures of the clearing agency, or, for 
transactions cleared on a designated fi-
nancial market utility that is neither a 
derivatives clearing organization nor a 
clearing agency, the rules or proce-
dures of the designated financial mar-
ket utility; 

(ii) Any purchase or sale in connec-
tion with and related to the manage-
ment of a default or threatened immi-
nent default of a customer provided 
that such purchase or sale is conducted 
in accordance with, for transactions 
cleared on a derivatives clearing orga-
nization, the Commodity Exchange 
Act, CFTC regulations, and the rules or 
procedures of the derivatives clearing 
organization, or, for transactions 
cleared on a clearing agency, the rules 
or procedures of the clearing agency, 
or, for transactions cleared on a des-
ignated financial market utility that is 
neither a derivatives clearing organiza-
tion nor a clearing agency, the rules or 
procedures of the designated financial 
market utility; 

(iii) Any purchase or sale in connec-
tion with and related to the manage-
ment of a default or threatened immi-
nent default of a member of a clearing 
agency, a member of a derivatives 
clearing organization, or a member of a 
designated financial market utility; 

(iv) Any purchase or sale in connec-
tion with and related to the manage-
ment of the default or threatened de-
fault of a clearing agency, a deriva-
tives clearing organization, or a des-
ignated financial market utility; and 

(v) Any purchase or sale that is re-
quired by the rules or procedures of a 
clearing agency, a derivatives clearing 
organization, or a designated financial 
market utility to mitigate the risk to 
the clearing agency, derivatives clear-
ing organization, or designated finan-
cial market utility that would result 
from the clearing by a member of secu-
rity-based swaps that reference the 
member or an affiliate of the member. 

(9) Designated financial market utility 
has the same meaning as in section 
803(4) of the Dodd-Frank Act (12 U.S.C. 
5462(4)). 

(10) Issuer has the same meaning as in 
section 2(a)(4) of the Securities Act of 
1933 (15 U.S.C. 77b(a)(4)). 

(11) Market risk capital rule covered po-
sition and trading position means a fi-
nancial instrument that meets the cri-
teria to be a covered position and a 
trading position, as those terms are re-
spectively defined, without regard to 
whether the financial instrument is re-
ported as a covered position or trading 
position on any applicable regulatory 
reporting forms: 

(i) In the case of a banking entity 
that is a bank holding company, sav-
ings and loan holding company, or in-
sured depository institution, under the 
market risk capital rule that is appli-
cable to the banking entity; and 

(ii) In the case of a banking entity 
that is affiliated with a bank holding 
company or savings and loan holding 
company, other than a banking entity 
to which a market risk capital rule is 
applicable, under the market risk cap-
ital rule that is applicable to the affili-
ated bank holding company or savings 
and loan holding company. 

(12) Market risk capital rule means the 
market risk capital rule that is con-
tained in 12 CFR part 3, subpart F, with 
respect to a banking entity for which 
the OCC is the primary financial regu-
latory agency, 12 CFR part 217 with re-
spect to a banking entity for which the 
Board is the primary financial regu-
latory agency, or 12 CFR part 324 with 
respect to a banking entity for which 
the FDIC is the primary financial regu-
latory agency. 

(13) Municipal security means a secu-
rity that is a direct obligation of or 
issued by, or an obligation guaranteed 
as to principal or interest by, a State 
or any political subdivision thereof, or 
any agency or instrumentality of a 
State or any political subdivision 
thereof, or any municipal corporate in-
strumentality of one or more States or 
political subdivisions thereof. 

(14) Trading desk means a unit of or-
ganization of a banking entity that 
purchases or sells financial instru-
ments for the trading account of the 
banking entity or an affiliate thereof 
that is: 

(i)(A) Structured by the banking en-
tity to implement a well-defined busi-
ness strategy; 
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(B) Organized to ensure appropriate 
setting, monitoring, and management 
review of the desk’s trading and hedg-
ing limits, current and potential future 
loss exposures, and strategies; and 

(C) Characterized by a clearly defined 
unit that: 

(1) Engages in coordinated trading 
activity with a unified approach to its 
key elements; 

(2) Operates subject to a common and 
calibrated set of risk metrics, risk lev-
els, and joint trading limits; 

(3) Submits compliance reports and 
other information as a unit for moni-
toring by management; and 

(4) Books its trades together; or 
(ii) For a banking entity that cal-

culates risk-based capital ratios under 
the market risk capital rule, or a con-
solidated affiliate for regulatory re-
porting purposes of a banking entity 
that calculates risk-based capital ra-
tios under the market risk capital rule, 
established by the banking entity or 
its affiliate for purposes of market risk 
capital calculations under the market 
risk capital rule. 

[79 FR 5779, 5805, Jan. 31, 2014, as amended at 
84 FR 62239, Nov. 14, 2019] 

§ 255.4 Permitted underwriting and 
market making-related activities. 

(a) Underwriting activities—(1) Per-
mitted underwriting activities. The prohi-
bition contained in § 255.3(a) does not 
apply to a banking entity’s under-
writing activities conducted in accord-
ance with this paragraph (a). 

(2) Requirements. The underwriting 
activities of a banking entity are per-
mitted under paragraph (a)(1) of this 
section only if: 

(i) The banking entity is acting as an 
underwriter for a distribution of secu-
rities and the trading desk’s under-
writing position is related to such dis-
tribution; 

(ii)(A) The amount and type of the 
securities in the trading desk’s under-
writing position are designed not to ex-
ceed the reasonably expected near term 
demands of clients, customers, or 
counterparties, taking into account 
the liquidity, maturity, and depth of 
the market for the relevant types of se-
curities; and 

(B) Reasonable efforts are made to 
sell or otherwise reduce the under-

writing position within a reasonable 
period, taking into account the liquid-
ity, maturity, and depth of the market 
for the relevant types of securities; 

(iii) In the case of a banking entity 
with significant trading assets and li-
abilities, the banking entity has estab-
lished and implements, maintains, and 
enforces an internal compliance pro-
gram required by subpart D of this part 
that is reasonably designed to ensure 
the banking entity’s compliance with 
the requirements of paragraph (a) of 
this section, including reasonably de-
signed written policies and procedures, 
internal controls, analysis and inde-
pendent testing identifying and ad-
dressing: 

(A) The products, instruments or ex-
posures each trading desk may pur-
chase, sell, or manage as part of its un-
derwriting activities; 

(B) Limits for each trading desk, in 
accordance with paragraph (a)(2)(ii)(A) 
of this section; 

(C) Written authorization procedures, 
including escalation procedures that 
require review and approval of any 
trade that would exceed a trading 
desk’s limit(s), demonstrable analysis 
of the basis for any temporary or per-
manent increase to a trading desk’s 
limit(s), and independent review of 
such demonstrable analysis and ap-
proval; and 

(D) Internal controls and ongoing 
monitoring and analysis of each trad-
ing desk’s compliance with its limits. 

(iv) A banking entity with significant 
trading assets and liabilities may sat-
isfy the requirements in paragraphs 
(a)(2)(iii)(B) and (C) of this section by 
complying with the requirements set 
forth below in paragraph (c) of this sec-
tion; 

(v) The compensation arrangements 
of persons performing the activities de-
scribed in this paragraph (a) are de-
signed not to reward or incentivize pro-
hibited proprietary trading; and 

(vi) The banking entity is licensed or 
registered to engage in the activity de-
scribed in this paragraph (a) in accord-
ance with applicable law. 

(3) Definition of distribution. For pur-
poses of this paragraph (a), a distribu-
tion of securities means: 

(i) An offering of securities, whether 
or not subject to registration under the 
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