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(1) Underwritten offerings. A securities
offering that is underwritten com-
mences when the issuer reaches an un-
derstanding with the broker-dealer
that is to act as managing underwriter
and continues until the later of the end
of the period during which a dealer
must deliver a prospectus or the sale of
the securities (unless the offering is
sooner terminated);

(2) Non-underwritten offerings. A secu-
rities offering that is not underwritten:

(i) If covered by Rule 415(a)(1)(x)
(§230.415(a)(1)(x) of this chapter), com-
mences when the issuer makes its first
bona fide offer in a takedown of securi-
ties and continues until the later of the
end of the period during which each
dealer must deliver a prospectus or the
sale of the securities in that takedown
(unless the takedown is sooner termi-
nated);

(ii) If a business combination as de-
fined in Rule 165(f)(1) (§230.165(f)(1) of
this chapter), commences when the
first public announcement of the trans-
action is made and continues until the
completion of the vote or the expira-
tion of the tender offer, as applicable
(unless the transaction is sooner termi-
nated);

(iii) If an offering other than those
specified in paragraphs (a) and (b) of
this section, commences when the
issuer files a registration statement
and continues until the later of the end
of the period during which each dealer
must deliver a prospectus or the sale of
the securities (unless the offering is
sooner terminated).

§243.102 No effect on antifraud liabil-
ity.

No failure to make a public disclo-
sure required solely by §243.100 shall be
deemed to be a violation of Rule 10b-5
(17 CFR 240.10b-5) under the Securities
Exchange Act.

§243.103 No effect on Exchange Act re-
porting status.

A failure to make a public disclosure
required solely by §243.100 shall not af-
fect whether:

(a) For purposes of Forms S-3 (17
CFR 239.13), S-8 (17 CFR 239.16b) and
SF-3 (17 CFR 239.45) under the Securi-
ties Act of 1933 (156 U.S.C. T7a et seq.), or
Form N-2 (17 CFR 239.14 and 274.11a-1)

§244.100

under the Securities Act of 1933 (156
U.S.C. T7a et seq.) and the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.), an issuer is deemed to have filed
all the material required to be filed
pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934 (15
U.S.C. 78m or 780(d)) or where applica-
ble, has made those filings in a timely
manner; or

(b) There is adequate current public
information about the issuer for pur-
poses of §230.144(c) of this chapter
(Rule 144(c)).

[656 FR 51738, Aug. 24, 2000, as amended at 79
FR 57344, Sept. 24, 2014; 85 FR 33360, June 1,
2020]
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§244.100 General rules regarding dis-
closure of non-GAAP financial
measures.

(a) Whenever a registrant, or person
acting on its behalf, publicly discloses
material information that includes a
non-GAAP financial measure, the reg-
istrant must accompany that non-
GAAP financial measure with:

(1) A presentation of the most di-
rectly comparable financial measure
calculated and presented in accordance
with Generally Accepted Accounting
Principles (GAAP); and

(2) A reconciliation (by schedule or
other clearly understandable method),
which shall be quantitative for histor-
ical non-GAAP measures presented,
and quantitative, to the extent avail-
able without unreasonable efforts, for
forward-looking information, of the
differences between the non-GAAP fi-
nancial measure disclosed or released
with the most comparable financial
measure or measures calculated and
presented in accordance with GAAP
identified in paragraph (a)(1) of this
section.
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§244.101

(b) A registrant, or a person acting
on its behalf, shall not make public a
non-GAAP financial measure that,
taken together with the information
accompanying that measure and any
other accompanying discussion of that
measure, contains an untrue statement
of a material fact or omits to state a
material fact necessary in order to
make the presentation of the non-
GAAP financial measure, in light of
the circumstances under which it is
presented, not misleading.

(c) This section shall not apply to a
disclosure of a non-GAAP financial
measure that is made by or on behalf of
a registrant that is a foreign private
issuer if the following conditions are
satisfied:

(1) The securities of the registrant
are listed or quoted on a securities ex-
change or inter-dealer quotation sys-
tem outside the United States;

(2) The non-GAAP financial measure
is not derived from or based on a meas-
ure calculated and presented in accord-
ance with generally accepted account-
ing principles in the United States; and

(3) The disclosure is made by or on
behalf of the registrant outside the
United States, or is included in a writ-
ten communication that is released by
or on behalf of the registrant outside
the United States.

(d) This section shall not apply to a
non-GAAP financial measure included
in disclosure relating to a proposed
business combination, the entity re-
sulting therefrom or an entity that is a
party thereto, if the disclosure is con-
tained in a communication that is sub-
ject to §230.425 of this chapter,
§240.14a-12 or §240.14d-2(b)(2) of this
chapter or §229.1015 of this chapter.

NOTES TO §244.100: 1. If a non-GAAP finan-
cial measure is made public orally, tele-
phonically, by Web cast, by broadcast, or by
similar means, the requirements of para-
graphs (a)(1)(i) and (a)(1)(ii) of this section
will be satisfied if:

(i) The required information in those para-
graphs is provided on the registrant’s Web
site at the time the non-GAAP financial
measure is made public; and

(ii) The location of the web site is made
public in the same presentation in which the
non-GAAP financial measure is made public.

2. The provisions of paragraph (c) of this
section shall apply notwithstanding the ex-
istence of one or more of the following cir-
cumstances:

17 CFR Ch. Il (4-1-23 Edition)

(i) A written communication is released in
the United States as well as outside the
United States, so long as the communication
is released in the United States contempora-
neously with or after the release outside the
United States and is not otherwise targeted
at persons located in the United States;

(ii) Foreign journalists, U.S. journalists or
other third parties have access to the infor-
mation;

(iii) The information appears on one or
more web sites maintained by the registrant,
so long as the web sites, taken together, are
not available exclusively to, or targeted at,
persons located in the United States; or

(iv) Following the disclosure or release of
the information outside the United States,
the information is included in a submission
by the registrant to the Commission made
under cover of a Form 6-K.

§244.101 Definitions.

This section defines certain terms as
used in Regulation G (§§244.100 through
244.102).

(a)(1) Non-GAAP financial measure. A
non-GAAP financial measure is a nu-
merical measure of a registrant’s his-
torical or future financial performance,
financial position or cash flows that:

(i) Excludes amounts, or is subject to
adjustments that have the effect of ex-
cluding amounts, that are included in
the most directly comparable measure
calculated and presented in accordance
with GAAP in the statement of in-
come, balance sheet or statement of
cash flows (or equivalent statements)
of the issuer; or

(ii) Includes amounts, or is subject to
adjustments that have the effect of in-
cluding amounts, that are excluded
from the most directly comparable
measure so calculated and presented.

(2) A non-GAAP financial measure
does not include operating and other fi-
nancial measures and ratios or statis-
tical measures calculated using exclu-
sively one or both of:

(i) Financial measures calculated in
accordance with GAAP; and

(ii) Operating measures or other
measures that are not non-GAAP fi-
nancial measures.

(3) A non-GAAP financial measure
does not include financial measures re-
quired to be disclosed by GAAP, Com-
mission rules, or a system of regula-
tion of a government or governmental
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authority or self-regulatory organiza-
tion that is applicable to the reg-
istrant.

(b) GAAP. GAAP refers to generally
accepted accounting principles in the
United States, except that:

(1) In the case of foreign private
issuers whose primary financial state-
ments are prepared in accordance with
non-U.S. generally accepted account-
ing principles, GAAP refers to the prin-
ciples under which those primary fi-
nancial statements are prepared; and

(2) In the case of foreign private
issuers that include a non-GAAP finan-
cial measure derived from a measure
calculated in accordance with U.S. gen-
erally accepted accounting principles,
GAAP refers to U.S. generally accepted
accounting principles for purposes of
the application of the requirements of
Regulation G to the disclosure of that
measure.

(c) Registrant. A registrant subject to
this regulation is one that has a class
of securities registered under Section
12 of the Securities Exchange Act of
1934 (15 U.S.C. 781), or is required to file
reports under Section 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780(d)), excluding any investment com-
pany registered under Section 8 of the
Investment Company Act of 1940 (15
U.S.C. 80a-8).

(d) United States. United States
means the United States of America,
its territories and possessions, any
State of the United States, and the
District of Columbia.

§244.102 No effect on antifraud liabil-
ity.

Neither the requirements of this Reg-
ulation G (17 CFR 244.100 through
244.102) nor a person’s compliance or
non-compliance with the requirements
of this Regulation shall in itself affect
any person’s liability under Section
10(b) (15 U.S.C. 78j(b)) of the Securities
Exchange Act of 1934 or §240.10b-5 of
this chapter.

PART 245—REGULATION BLACKOUT
TRADING RESTRICTION

§245.100

245.101 Prohibition of insider trading during
pension fund blackout periods.

245.102 Exceptions to definition of blackout
period.

245.103 Issuer right of recovery; right of ac-
tion by equity security owner.

245.104 Notice.

AUTHORITY: 15 U.S.C. 78w(a), unless other-
wise noted.

Sections 245.100-245.104 are also issued
under secs. 3(a) and 306(a), Pub. L. 107-204, 116
Stat. 745.

SOURCE: 68 FR 4355, Jan. 28, 2003, unless
otherwise noted.

§245.100 Definitions.

As used in Regulation BTR (§§245.100
through 245.104), unless the context
otherwise requires:

(a) The term acquired in connection
with service or employment as a director
or executive officer, when applied to a di-
rector or executive officer, means that
he or she acquired, directly or indi-
rectly, an equity security:

(1) At a time when he or she was a di-
rector or executive officer, under a
compensatory plan, contract, author-
ization or arrangement, including, but
not limited to, an option, warrants or
rights plan, a pension, retirement or
deferred compensation plan or a bonus,
incentive or profit-sharing plan
(whether or not set forth in any formal
plan document), including a compen-
satory plan, contract, authorization or
arrangement with a parent, subsidiary
or affiliate;

(2) At a time when he or she was a di-
rector or executive officer, as a result
of any transaction or business relation-
ship described in paragraph (a) of Item
404 of Regulation S-K (§229.404 of this
chapter) or, in the case of a foreign pri-
vate issuer, Item 7.B of Form 20-F
(§249.220f of this chapter) (but without
application of the disclosure thresholds
of such provisions), to the extent that
he or she has a pecuniary interest (as
defined in paragraph (I) of this section)
in the equity securities;

(3) At a time when he or she was a di-
rector or executive officer, as direc-
tors’ qualifying shares or other securi-
ties that he or she must hold to satisfy
minimum ownership requirements or

[Regulation BTR—Blackout Trading guidelines for directors or executive of-

Restrlctlon] ficers;

Sec. (4) Prior to becoming, or while, a di-

245.100 Definitions. rector or executive officer where the
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