skersey on DSK4WB1RN3PROD with CFR

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061

Securities and Exchange Commission

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT
OF 1933

GENERAL

Sec.

230.100 Definitions of terms used in the
rules and regulations.

230.110 Business hours of the Commission.

230.111 Payment of fees.

230.120 Inspection of registration state-
ments.

230.122 Nondisclosure of information ob-
tained in the course of examinations and
investigations.

230.130 Definition of ‘‘rules and regulations’
as used in certain sections of the Act.
230.131 Definition of security issued under

governmental obligations.

230.132 Definition of ‘‘common trust fund”
as used in section 3(a)(2) of the Act.

230.133 Definition for purposes of section 5
of the Act, of ‘‘sale”, ‘‘offer”, ‘‘offer to
sell”, and ‘‘offer for sale’”’.

230.134 Communications not deemed a pro-
spectus.

230.134a, Options material not deemed a pro-
spectus.

230.134b Statements of additional informa-
tion.

230.135 Notice of proposed registered offer-
ings.

230.135a Generic advertising.

230.135b Materials not deemed an offer to
sell or offer to buy nor a prospectus.

230.135¢c Notice of certain proposed offer-
ings.

230.136d Communications involving secu-
rity-based swaps.

230.135e Offshore press conferences, meet-
ings with issuer representatives con-
ducted offshore, and press-related mate-
rials released offshore.

230.136 Definition of certain terms in rela-
tion to assessable stock.

230.137 Publications or distributions of re-
search reports by brokers or dealers that
are not participating in an issuer’s reg-
istered distribution of securities.

230.138 Publications or distributions of re-
search reports by brokers or dealers
about securities other than those they
are distributing.

230.139 Publications or distributions of re-
search reports by brokers or dealers dis-
tributing securities.

230.139a, Publications by brokers or dealers
distributing asset-backed securities.

230.139b Publications or distributions of
covered investment fund research reports
by brokers or dealers distributing securi-
ties.

230.140 Definition of ‘‘distribution” in sec-
tion 2(11) for certain transactions.
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230.141 Definition of ‘‘commission from an
underwriter or dealer not in excess of the
usual and customary distributors’ or
sellers’ commissions’ in section 2(11), for
certain transactions.

230.142 Definition of ‘‘participates’” and
“‘participation”’, as used in section 2(11),
in relation to certain transactions.

230.143 Definition of ‘‘has purchased’’, ‘‘sells
for’’, ‘‘participates’, and ‘‘participa-
tion”’, as used in section 2(11), in relation
to certain transactions of foreign govern-
ments for war purposes.

230.144 Persons deemed not to be engaged in
a distribution and therefore not under-
writers.

230.144A Private resales of securities to in-
stitutions.

230.145 Reclassification of securities, merg-
ers, consolidations and acquisitions of
assets.

230.145a Business combinations with report-
ing shell companies.

230.146 Rules under section 18 of the Act.

230.147 Intrastate offers and sales.

230.147A Intrastate sales exemption.

230.148 Exemption from general solicitation
or general advertising.

230.149 Definition of ‘‘exchanged’ in section
3(a)(9), for certain transactions.

230.150 Definition of ‘“‘commission or other
remuneration’ in section 3(a)(9), for cer-
tain transactions.

230.1561 Safe harbor definition of certain
“annuity contracts or optional annuity
contracts’ within the meaning of section
3(a)(8).

230.152 Integration.

230.152a Offer or sale of certain fractional
interests.

230.153 Definition of ‘‘preceded by a pro-
spectus’, as used in section 5(b)(2), in re-
lation to certain transactions.

230.153a, Definition of ‘‘preceded by a pro-
spectus’ as used in section 5(b)(2) of the
Act, in relation to certain transactions
requiring approval of security holders.

230.1563b Definition of ‘‘preceded by a pro-
spectus’, as used in section 5(b)(2), in
connection with certain transactions in
standardized options.

230.154 Delivery of prospectuses to investors
at the same address.

230.155 [Reserved]

230.156 Investment company and registered
non-variable annuity sales literature.
230.157 Small entities under the Securities
Act for purposes of the Regulatory Flexi-

bility Act.

230.1568 Definitions of certain terms in the
last paragraph of section 11(a).

230.159 Information available to purchaser
at time of contract of sale.

230.159A Certain definitions for purposes of
section 12(a)(2) of the Act.

230.160 Registered investment company ex-
emption from Section 101(c)(1) of the
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Electronic Signatures in Global and Na-
tional Commerce Act.

230.161 Amendments to rules and regula-
tions governing exemptions.

230.162 Submission of tenders in registered
exchange offers.

230.163 Exemption from section 5(c) of the
Act for certain communications by or on
behalf of well-known seasoned issuers.

230.163A Exemption from section 5(c) of the
Act for certain communications made by
or on behalf of issuers more than 30 days
before a registration statement is filed.

230.163B Exemption from section 5(b)(1) and
section 5(c) of the Act for certain com-
munications to qualified institutional
buyers or institutional accredited inves-
tors.

230.164 Post-filing free writing prospectuses
in connection with certain registered of-
ferings.

230.165 Offers made in connection with a
business combination transaction.

230.166 Exemption from section 5(c) for cer-
tain communications in connection with
business combination transactions.

230.167 Communications in connection with
certain registered offerings of asset-
backed securities.

230.168 Exemption from sections 2(a)(10) and
5(c) of the Act for certain communica-
tions of regularly released factual busi-
ness information and forward-looking in-
formation.

230.169 Exemption from sections 2(a)(10) and
5(c) of the Act for certain communica-
tions of regularly released factual busi-
ness information.

230.170 Prohibition of use of certain finan-
cial statements.

230.171 Disclosure detrimental to the na-
tional defense or foreign policy.

230.172 Delivery of prospectuses.

230.173 Notice of registration.

230.174 Delivery of prospectus by dealers;
exemptions under section 4(3) of the Act.

230.175 Liability for certain statements by
issuers.

230.176 Circumstances affecting the deter-
mination of what constitutes reasonable
investigation and reasonable grounds for
belief under section 11 of the Securities
Act.

230.180 Exemption from registration of in-
terests and participations issued in con-
nection with certain H.R. 10 plans.

230.190 Registration of underlying securities
in asset-backed securities transactions.

230.191 Definition of ‘‘issuer” in section
2(a)(4) of the Act in relation to asset-
backed securities.

230.192 Conflicts of interest relating to cer-
tain securitizations.

230.193 Review of underlying assets in asset-
backed securities transactions.

230.194 Definitions of the terms ‘‘swap’ and
‘“‘security-based swap’’ as used in the Act.

17 CFR Ch. Il (4-1-25 Edition)

230.215 Accredited investor.

REGULATION A-R—SPECIAL EXEMPTIONS

230.236 Exemption of shares offered in con-
nection with certain transactions.

230.237 Exemption for offers and sales to
certain Canadian tax-deferred retirement
savings accounts.

230.238 Exemption for standardized options.

230.239 Exemption for offers and sales of
certain security-based swaps.

230.240 Exemption for certain security-
based swaps.

230.241 Solicitations of interest.

REGULATION A—CONDITIONAL SMALL ISSUES
EXEMPTION

230.2561 Scope of exemption.

230.2562 Offering statement.

230.263 Offering circular.

230.2564 Preliminary offering circular.

230.255 Solicitations of interest and other
communications.

230.2566 Definition of ‘‘qualified purchaser’’.

230.257 Periodic and current reporting; exit
report.

230.2568 Suspension of the exemption.

230.269 Withdrawal or abandonment of offer-
ing statements.

230.260 Insignificant deviations from a term,
condition or requirement of Regulation
A.

230.261 Definitions.

230.262 Disqualification provisions.

230.263 Consent to service of process.

230.300-230.346 [Reserved]

REGULATION C—REGISTRATION

230.400 Application of §§230.400 to 230.494, in-
clusive.

GENERAL REQUIREMENTS

230.401 Requirements as to proper form.

230.401a Requirements as to proper form.

230.402 Number of copies; binding; signa-
tures.

230.403 Requirements as to paper, printing,
language and pagination.

230.404 Preparation of registration state-
ment.

230.405 Definitions of terms.

230.406 Confidential treatment of informa-
tion filed with the Commission.

230.408 Additional information.

230.409 Information unknown or not reason-
ably available.

230.410 Disclaimer of control.

230.411 Incorporation by reference.

230.412 Modified or superseded documents.

230.413 Registration of additional securities
and additional classes of securities.

230.414 Registration by certain successor
issuers.

230.415 Delayed or continuous offering and
sale of securities.
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230.416 Securities to be issued as a result of
stock splits, stock dividends and anti-di-
lution provisions and interests to be
issued pursuant to certain employee ben-
efit plans.

230.417 Date of financial statements.

230.418 Supplemental information.

230.419 Offerings by blank check companies.

FORM AND CONTENT OF PROSPECTUSES

230.420 Legibility of prospectus.

230.421 Presentation of information in
prospectuses.

230.423 Date of prospectuses.

230.424 Filing of prospectuses; number of
copies.

230.425 Filing of certain prospectuses and
communications under §230.135 in con-
nection with business combination trans-
actions.

230.426 Filing of certain prospectuses under
§230.167 in connection with certain offer-
ings of asset-backed securities.

230.427 Contents of prospectus used after
nine months.

230.428 Documents constituting a section
10(a) prospectus for Form S-8 registra-
tion statement; requirements relating to
offerings of securities registered on Form
S-8.

230.429 Prospectus relating to several reg-
istration statements.

230.430 Prospectus for use prior to effective
date.

230.430A Prospectus in a registration state-
ment at the time of effectiveness.

230.430B Prospectus in a registration state-
ment after effective date.

230.430C Prospectus in a registration state-
ment pertaining to an offering other
than pursuant to Rule 430A or Rule 430B
after the effective date.

230.430D Prospectus in a registration state-
ment after effective date for asset-
backed securities offerings.

230.431 Summary prospectuses.

230.432 Additional information required to
be included in prospectuses relating to
tender offers.

230.433 Conditions to permissible post-filing
free writing prospectuses.

WRITTEN CONSENTS

230.436 Consents required in special cases.

230.437 Application to dispense with con-
sent.

230.437a Written consents.

230.438 Consents of persons about to become
directors.

230.439 Consent to use of material incor-
porated by reference.

230.445-30.447 [Reserved]

FILING; FEES; EFFECTIVE DATE
230.455 Place of filing.
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230.456 Date of filing; timing of fee pay-
ment.

230.457 Computation of fee.

230.459 Calculation of effective date.

230.460 Distribution of preliminary pro-
spectus.

230.461 Acceleration of effective date.

230.462 Immediate effectiveness of certain
registration statements and post-effec-
tive amendments.

230.463 Report of offering of securities and
use of proceeds therefrom.

230.464 Effective date of post-effective
amendments to registration statements
filed on Form S-8 and on certain Forms
S-3, 84, F-2 and F-3.

230.466 Effective date of certain registration
statements on Form F-6.

230.467 Effectiveness of registration state-
ments and post-effective amendments
thereto made on Forms F-7, F-8, F-10
and F-80.

AMENDMENTS; WITHDRAWALS

230.470 Formal requirements for amend-
ments.

230.471 Signatures to amendments.

230.472 Filing of amendments; number of
copies.

230.473 Delaying amendments.

230.474 Date of filing of amendments.

230.475 Amendment filed with consent of
Commission.

230.475a Certain pre-effective amendments
deemed filed with the consent of the
Commission.

230.476 Amendment filed pursuant to order
of Commission.

230.477 Withdrawal of registration state-
ment or amendment.

230.478 Powers to amend or withdraw reg-
istration statement.

230.479 Procedure with respect to abandoned
registration statements and post-effec-
tive amendments.

INVESTMENT COMPANIES; BUSINESS
DEVELOPMENT COMPANIES

230.480 Title of securities.

230.481 Information required in
prospectuses.

230.482 Advertising by an investment com-
pany as satisfying requirements of sec-
tion 10.

230.483 Exhibits for certain registration
statements.

230.484 Undertaking required in certain reg-
istration statements.

230.485 Effective date of post-effective
amendments filed by certain registered
investment companies or issuers offering
registered non-variable annuities.

230.486 Effective date of post-effective
amendments and registration statements
filed by certain closed-end management
investment companies.

661

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00671 Fmt8010 Sfmt8010 Y:\SGML\265061.XXX 265061



skersey on DSK4WB1RN3PROD with CFR

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061

Pt. 230

230.487 Effectiveness of registration state-
ments filed by certain unit investment
trusts.

230.488 Effective date of registration state-
ments relating to securities to be issued
in certain business combination trans-
actions.

230.489 Filing of form by foreign banks and
insurance companies and certain of their
holding companies and finance subsidi-
aries.

REGISTRATION BY FOREIGN GOVERNMENTS OR
POLITICAL SUBDIVISIONS THEREOF

230.490 Information to be furnished under
paragraph (3) of Schedule B.

230.491 Information to be furnished under
paragraph (6) of Schedule B.

230.492 Omissions from prospectuses.

230.493 Additional Schedule B disclosure
and filing requirements.

230.494 Newspaper prospectuses.

230.495 Preparation of registration state-
ment.

230.496 Contents of prospectus and state-
ment of additional information used
after nine months.

230.497 Filing of investment company or
registered non-variable annuity
prospectuses—number of copies.

230.498 Summary Prospectuses for open-end
management investment companies.

230.498A Summary prospectuses for sepa-
rate accounts offering variable annuity
and variable life insurance contracts and
for offering registered non-variable annu-
ity contracts.

REGULATION D—RULES GOVERNING THE LIM-
ITED OFFER AND SALE OF SECURITIES WITH-
OUT REGISTRATION UNDER THE SECURITIES
ACT OF 1933

230.500 Use of Regulation D.

230.501 Definitions and terms used in Regu-
lation D.

230.502 General conditions to be met.

230.503 Filing of notice of sales.

230.504 Exemption for limited offerings and
sales of securities not exceeding
$10,000,000.

230.505 [Reserved]

230.506 Exemption for limited offers and
sales without regard to dollar amount of
offering.

230.507 Disqualifying provision relating to
exemptions under §§230.504 and 230.506.
230.508 Insignificant deviations from a term,
condition or requirement of Regulation

D.

REGULATION E—EXEMPTION FOR SECURITIES
OF SMALL BUSINESS INVESTMENT COMPANIES

230.601 Definitions of terms used in §§230.601
to 230.610a.

230.602 Securities exempted.

230.603 Amount of securities exempted.

17 CFR Ch. Il (4-1-25 Edition)

230.604 Filing of notification on Form 1-E.

230.605 Filing and use of the offering cir-
cular.

230.606 Offering not in excess of $100,000.

230.607 Sales material to be filed.

230.608 Prohibition of certain statements.

230.609 Reports of sales hereunder.

230.610 Suspension of exemption.

230.610a. Schedule A: Contents of offering
circular for small business investment
companies; Schedule B: Contents of of-
fering circular for business development
companies.

230.651-230.656 [Reserved]

230.701 Exemption for offers and sales of se-
curities pursuant to certain compen-
satory benefit plans and contracts relat-
ing to compensation.

230.702(T)-230.703(T) [Reserved]

EXEMPTIONS FOR CROSS-BORDER RIGHTS OFFER-
INGS, EXCHANGE OFFERS AND BUSINESS COM-
BINATIONS

230.800 Definitions for §§230.800, 230.801, and
230.802.

230.801 Exemption in connection with a
rights offering.

230.802 Exemption for offerings in connec-
tion with an exchange offer or business
combination for the securities of foreign
private issuers.

REGULATION S—RULES GOVERNING OFFERS
AND SALES MADE OUTSIDE THE UNITED
STATES WITHOUT REGISTRATION UNDER THE
SECURITIES ACT OF 1933

PRELIMINARY NOTES

230.901 General statement.

230.902 Definitions.

230.903 Offers or sales of securities by the
issuer, a distributor, any of their respec-
tive affiliates, or any person acting on
behalf of any of the foregoing; conditions
relating to specific securities.

230.904 Offshore resales.

230.905 Resale limitations.

REGULATION CE—COORDINATED EXEMPTIONS
FOR CERTAIN ISSUES OF SECURITIES EXEMPT
UNDER STATE LAW

230.1001 Exemption for transactions exempt
from qualification under §25102(n) of the
California Corporations Code.

AUTHORITY: 15 U.S.C. 7Tb, 77b note, 77c, 77d,
T7f, TMg, TTh, T7j, T7r, s, T7z-3, T7sss, 78c, 78d,
78j, 781, 78m, 78n, 780, 780-7 note, 78t, 78w,
78ll(d), 78mm, 80a-8, 80a-24, 80a-28, 80a-29,
80a-30, and 80a-37, and Pub. L. 112-106, sec.
201(a), sec. 401, 126 Stat. 313 (2012), unless oth-
erwise noted.

Section 230.151 is also issued under 15
U.S.C. T7s(a).

Section 230.160 is also issued under Section
104(d) of the Electronic Signatures Act.
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Section 230.193 is also issued under sec. 943,
Pub. L. 111-203, 124 Stat. 1376.

Sections 230.400 to 230.499 issued under secs.
6, 8, 10, 19, 48 Stat. 78, 79, 81, and 85, as
amended (15 U.S.C. T7f, TTh, 77j, 77s).

Sec. 230.457 also issued under secs. 6 and 7,
15 U.S.C. 77f and T7g.

Section 230.502 is also issued under 15
U.S.C. 80a-8, 80a—29, 80a—30.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S-T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S-TT FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT

GENERAL

NOTE: In §§230.100 to 230.174, the numbers to
the right of the decimal point correspond
with the respective rule numbers in general
rules and regulations adopted by the Securi-
ties and Exchange Commission under the Se-
curities Act of 1933.

CROSS REFERENCE: For regulations gov-
erning registration, see §§230.400-230.494.

§230.100 Definitions of terms used in
the rules and regulations.

(a) As used in the rules and regula-
tions prescribed in this part by the Se-
curities and Exchange Commission pur-
suant to the Securities Act of 1933, un-
less the context otherwise requires:

(1) The term Commission means the
Securities and Exchange Commission.

(2) The term Act means the Securities
Act of 1933.

(3) The term rules and regulations re-
fers to all rules and regulations adopt-
ed by the Commission pursuant to the
Act, including the forms and accom-
panying instructions thereto.

(4) The term registrant means the
issuer of securities for which a reg-
istration statement is filed.

(5) The term agent for service means
the person authorized in the registra-
tion statement to receive notices and
communications from the Commission.

(6) The term electronic filer means a
person or an entity that submits filings
electronically pursuant to Rules 101,
901, 902 or 903 of Regulation S-T

§230.110

(§§232.101, 232.901, 232.902 or 232.903 of
this chapter, respectively).

(7) The term electronic filing means a
document under the federal securities
laws that is transmitted or delivered to
the Commission in electronic format.

(b) Unless otherwise specifically pro-
vided, the terms used in this part shall
have the meanings defined in the act.

(¢c) A rule in the general rules and
regulations which defines a term with-
out express reference to the Act or to
the rules and regulations or to a por-
tion thereof defines such term for all
purposes as used both in the Act and in
the rules and regulations, unless the
context otherwise requires.

[2 FR 1076, May 26, 1937, as amended at 21 FR
7566, Oct. 3, 1956; 58 FR 14669, Mar. 18, 1993]

§230.110 Business hours of the Com-
mission.

(a) General. The principal office of the
Commission, at 100 F Street, NE.,
Washington, DC 20549, is open each day,
except Saturdays, Sundays, and Fed-
eral holidays, from 9 a.m. to 5:30 p.m.,
BEastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, provided that hours
for the filing of documents pursuant to
the Act or the rules and regulations
thereunder are as set forth in para-
graphs (b), (¢) and (d) of this section.

(b) Submissions made in paper. Paper
documents filed with or otherwise fur-
nished to the Commission may be sub-
mitted each day, except Saturdays,
Sundays and federal holidays, from 8
a.m. to 5:30 p.m., Eastern Standard
Time or Eastern Daylight Saving
Time, whichever is currently in effect.

(c) Filings by direct transmission. Fil-
ings made by direct transmission may
be submitted to the Commission each
day, except Saturdays, Sundays, and
Federal holidays, from 6 a.m. to 10
p.m., Eastern Standard Time or East-
ern Daylight Saving Time, whichever
is currently in effect.

(d) Filings by facsimile. Registration
statements and post-effective amend-
ments thereto filed by facsimile trans-
mission pursuant to Rule 462(b)
(§230.462(b)) and Rule 455 (§230.455) may
be filed with the Commission each day,
except Saturdays, Sundays and federal
holidays, from 5:30 p.m. to 10 p.m.,
Eastern Standard Time or Eastern
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§230.111

Daylight Savings Time, whichever is
currently in effect.

[68 FR 14669, Mar. 18, 1993, as amended at 60
FR 26615, May 17, 1995; 656 FR 24799, Apr. 27,
2000; 68 FR 25798, May 13, 2003; 73 FR 967, Jan.
4, 2008; 88 FR 12209, Feb. 27, 2023]

§230.111 Payment of filing fees.

All payments of filing fees for reg-
istration statements under the Act
shall be made by wire transfer, debit
card, or credit card or via the Auto-
mated Clearing House Network. There
will be no refunds. Payment of filing
fees required by this section shall be
made in accordance with the directions
set forth in §202.3a of this chapter.

[86 FR 70199, Dec. 9, 2021]

§230.120 Inspection of registration
statements.

Except for material contracts or por-
tions thereof accorded confidential
treatment pursuant to §230.406, all reg-
istration statements are available for
public inspection, during business
hours, at the principal office of the
Commission in Washington, D.C. Elec-
tronic registration statements made
through the Electronic Data Gath-
ering, Analysis, and Retrieval system
are publicly available through the
Commission’s Web site (hitp://
WWW.SeC.gov).

[61 FR 24654, May 15, 1996]

§230.122 Non-disclosure of informa-
tion obtained in the course of ex-
aminations and investigations.

Information or documents obtained
by officers or employees of the Com-
mission in the course of any examina-
tion or investigation pursuant to sec-
tion 8(e) or 20(a) (48 Stat. 80, 86; 15
U.S.C. TTh(e), 77t(a)) shall, unless made
a matter of public record, be deemed
confidential. Except as provided by 17
CFR 203.2, officers and employees are
hereby prohibited from making such
confidential information or documents
or any other non-public records of the
Commission available to anyone other
than a member, officer or employee of
the Commission, unless the Commis-
sion or the General Counsel, pursuant
to delegated authority, authorizes the
disclosure of such information or the
production of such documents as not

17 CFR Ch. Il (4-1-25 Edition)

being contrary to the public interest.
Any officer or employee who is served
with a subpoena requiring the disclo-
sure of such information or the produc-
tion of such documents shall appear in
court and, unless the authorization de-
scribed in the preceding sentence shall
have been given, shall respectfully de-
cline to disclose the information or
produce the documents called for, bas-
ing his or her refusal upon this section.
Any officer or employee who is served
with such a subpoena shall promptly
advise the General Counsel of the serv-
ice of such subpoena, the nature of the
information or documents sought, and
any circumstances which may bear on
the desirability of making available
such information or documents.

[44 FR 50836, Aug. 30, 1979, as amended at 53
FR 17459, May 17, 1988; 54 FR 33501, Aug. 15,
1989; 76 FR 71876, Nov. 21, 2011]

§230.130 Definition of “rules and regu-
lations” as used in certain sections
of the Act.

The term rules and regulations as used
in sections 7, 10 (a), (c) and (d) and 19(a)
of the Act, shall include the forms for
registration of securities under the Act
and the related instructions thereto.

[21 FR 1046, Feb. 15, 1956]

§230.131 Definition of security issued
under governmental obligations.

(a) Any part of an obligation evi-
denced by any bond, note, debenture,
or other evidence of indebtedness
issued by any governmental unit speci-
fied in section 3(a)(2) of the Act which
is payable from payments to be made
in respect of property or money which
is or will be used, under a lease, sale, or
loan arrangement, by or for industrial
or commercial enterprise, shall be
deemed to be a separate security within
the meaning of section 2(1) of the Act,
issued by the lessee or obligor under
the lease, sale or loan arrangement.

(b) An obligation shall not be deemed
a separate security as defined in para-
graph (a) of this section if, (1) the obli-
gation is payable from the general rev-
enues of a governmental unit, specified
in section 3(a)(2) of the Act, having
other resources which may be used for
payment of the obligation, or (2) the
obligation relates to a public project or
facility owned and operated by or on
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behalf of and under the control of a
governmental unit specified in such
section, or (3) the obligation relates to
a facility which is leased to and under
the control of an industrial or commer-
cial enterprise but is a part of a public
project which, as a whole, is owned by
and under the general control of a gov-
ernmental unit specified in such sec-
tion, or an instrumentality thereof.

(¢c) This rule shall apply to trans-
actions of the character described in
paragraph (a) of this section only with
respect to bonds, notes, debentures or
other evidences of indebtedness sold
after December 31, 1968.

(15 U.8.C. TTw)

[33 FR 12648, Sept. 6, 1968, as amended at 35
FR 6000, Apr. 11, 1970]

§230.132 Definition of “common trust
fund” as used in section 3(a)(2) of
the Act.

The term common trust fund as used
in section 3(a)(2) of the Act (15 U.S.C.
T7c(a)(2)) shall include a common trust
fund which is maintained by a bank
which is a member of an affiliated
group, as defined in section 1504(a) of
the Internal Revenue Code of 1954 (26
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies
contributed thereto by one or more
bank members of such affiliated group
in the capacity of trustee, executor, ad-
ministrator, or guardian, Provided
That:

(a) The common trust fund is oper-
ated in compliance with the same state
and federal regulatory requirements as
would apply if the bank maintaining
such fund and any other contributing
banks were the same entry; and

(b) The rights of persons for whose
benefit a contributing bank acts as
trustee, executor, administrator, or
guardian would not be diminished by
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group.

(15 U.S.C. 7s(a))
[43 FR 2392, Jan. 17, 1978]

§230.133

§230.133 Definition for purposes of
section 5 of the Act, of “sale”,
“offer”, “offer to sell”, and “offer for

sale”.

(a) For purposes only of section 5 of
the Act, no sale, offer to sell, or offer for
sale shall be deemed to be involved so
far as the stockholders of a corporation
are concerned where, pursuant to stat-
utory provisions in the state of incor-
poration or provisions contained in the
certificate of incorporation, there is
submitted to the vote of such stock-
holders a plan or agreement for a stat-
utory merger or consolidation or re-
classification of securities, or a pro-
posal for the transfer of assets of such
corporation to another person in con-
sideration of the issuance of securities
of such other person or securities of a
corporation which owns stock pos-
sessing at least 80 percent of the total
combined voting power of all classes of
stock entitled to vote and at least 80
percent of the total number of shares
of all other classes of stock of such per-
son, under such circumstances that the
vote of a required favorable majority
(1) will operate to authorize the pro-
posed transaction as far as concerns
the corporation whose stockholders are
voting (except for the taking of action
by the directors of the corporation in-
volved and for compliance with such
statutory provisions as the filing of the
plan or agreement with the appropriate
State authority), and (2) will bind all
stockholders of such corporation ex-
cept to the extent that dissenting
shareholders may be entitled, under
statutory provisions or provisions con-
tained in the certificate of incorpora-
tion, to receive the appraised or fair
value of their holdings.

(b) Any person who purchases securi-
ties of the issuer from security holders
of a constituent corporation with a
view to, or offers or sells such securi-
ties for such security holders in con-
nection with, a distribution thereof
pursuant to any contract or arrange-
ment, made in connection with any
transaction specified in paragraph (a)
of this section, with the issuer or with
any affiliate of the issuer, or with any
person who in connection with such
transaction is acting as an underwriter
of such securities, shall be deemed to
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an underwriter of such securities with-
in the meaning of section 2(11) of the
Act. This paragraph does not refer to
arrangements limited to provision for
the matching and combination of frac-
tional interests in securities into whole
interests, or the purchase and sale of
such fractional interests, among secu-
rity holders of the constituent corpora-
tion and to the sale on behalf of, and as
agent for, such security holders of such
number of fractional or whole interests
as may be necessary to adjust for any
remaining fractional interests after
such matching.

(¢c) Any constituent corporation, or
any person who is an affiliate of a con-
stituent corporation at the time any
transaction specified in paragraph (a)
of this section, is submitted to a vote
of the stockholders of such corpora-
tion, who acquires securities of the
issuer in connection with such trans-
action with a view to the distribution
thereof shall be deemed to be an under-
writer of such securities within the
meaning of section 2(11) of the Act. A
transfer by a constituent corporation
to its security holders of securities of
the issuer upon a complete or partial
liquidation shall not be deemed a dis-
tribution for the purpose of this para-
graph.

(d) Notwithstanding the provisions of
paragraph (c) of this section, a person
specified therein shall not be deemed
to be an underwriter nor to be engaged
in a distribution with respect to securi-
ties acquired in any transaction speci-
fied in paragraph (a) of this section,
which are sold by him in brokers’
transactions within the meaning of
section 4(4) of the Act, in accordance
with the conditions and subject to the
limitations specified in paragraph (e)
of this section, if such person:

(1) Does not directly or indirectly so-
licit or arrange for the solicitation of
orders to buy in anticipation of or in
connection with such brokers’ trans-
actions;

(2) Makes no payment in connection
with the execution of such brokers’
transactions to any person other than
the broker; and

(3) Limits such brokers’ transactions
to a sale or series of sales which, to-
gether with all other sales of securities
of the same class by such person or on

17 CFR Ch. Il (4-1-25 Edition)

his behalf within the preceding six
months, will not exceed the following:

(i) If the security is traded only oth-
erwise than on a securities exchange,
approximately one percent of the
shares or units of such security out-
standing at the time of receipt by the
broker of the order to execute such
transactions, or

(ii) If the security is admitted to
trading on a securities exchange, the
lesser of approximately (a) one percent
of the shares or units of such security
outstanding at the time of receipt by
the broker of the order to execute such
transactions or (b) the largest aggre-
gate reported volume of trading on se-
curities exchanges during any one
week within the four calendar weeks
preceding the receipt of such order.

(e) For the purposes of paragraph (d)
of this section:

(1) The term brokers’ transactions in
section 4(4) of the Act shall be deemed
to include transactions by a broker
acting as agent for the account of the
seller where:

(i) The broker performs no more than
the usual and customary broker’s func-
tions,

(ii) The broker does no more than
execute an order or orders to sell as a
broker and receives no more than the
usual or customary broker’s commis-
sions,

(iii) The broker does not solicit or ar-
range for the solicitation of orders to
buy in anticipation of or in connection
with such transactions and

(iv) The broker is not aware of any
circumstances indicating that his prin-
cipal is failing to comply with the pro-
visions of paragraph (d) of this section;

(2) The term solicitation of such orders
in section 4(4) of the Act shall be
deemed to include the solicitation of
an order to buy a security, but shall
not be deemed to include the solicita-
tion of an order to sell a security;

(3) Where within the previous 60 days
a dealer has made a written bid for a
security or a written solicitation of an
offer to sell such security, the term so-
licitation in section 4(4) shall not be
deemed to include an inquiry regarding
the dealer’s bid or solicitation.

(f) For the purposes of this rule, the
term constituent corporation means any
corporation, other than the issuer,
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which is a party to any transaction
specified in paragraph (a) of this sec-
tion. The term affiliate means a person
controlling, controlled by or under
common control with a specified per-
son.

NoTE: This section is rescinded effective on
and after January 1, 1973, except that it shall
remain in effect: (1) For transactions sub-
mitted before that date for vote or consent
of security holders; (2) for transactions for-
mally submitted before such date for ap-
proval to any governmental regulatory agen-
cy, if such approval is required by law; and
(3) for resales of securities received by per-
sons in such transactions.

(Sec. 5, 48 Stat. 77; 16 U.S.C. 77e)

[19 FR 7129, Nov. 3, 1954, as amended at 24 FR
5900, July 23, 1959; 30 FR 2022, Feb. 13, 1965; 33
FR 566, Jan. 17, 1968. Rescinded at 37 FR
23636, Nov. 7, 1972]

§230.134 Communications not deemed
a prospectus.

Except as provided in paragraphs (e)
and (g) of this section, the terms ‘‘pro-
spectus” as defined in section 2(a)(10)
of the Act or ‘‘free writing prospectus”
as defined in Rule 405 (§230.405) shall
not include a communication limited
to the statements required or per-
mitted by this section, provided that
the communication is published or
transmitted to any person only after a
registration statement relating to the
offering that includes a prospectus sat-
isfying the requirements of section 10
of the Act (except as otherwise per-
mitted in paragraph (a) of this section)
has been filed.

(a) Such communication may include
any one or more of the following items
of information, which need not follow
the numerical sequence of this para-
graph, provided that, except as to para-
graphs (a)(4) through (6) of this section,
the prospectus included in the filed
registration statement does not have
to include a price range otherwise re-
quired by rule:

(1) Factual information about the
legal identity and business location of
the issuer limited to the following: the
name of the issuer of the security, the
address, phone number, and e-mail ad-
dress of the issuer’s principal offices
and contact for investors, the issuer’s
country of organization, and the geo-

§230.134

graphic areas in which it conducts
business;

(2) The title of the security or securi-
ties and the amount or amounts being
offered, which title may include a des-
ignation as to whether the securities
are convertible, exercisable, or ex-
changeable, and as to the ranking of
the securities;

(3) A brief indication of the general
type of business of the issuer, limited
to the following:

(i) In the case of a manufacturing
company, the general type of manufac-
turing, the principal products or class-
es of products manufactured, and the
segments in which the company con-
ducts business;

(ii) In the case of a public utility
company, the general type of services
rendered, a brief indication of the area
served, and the segments in which the
company conducts business;

(iii) In the case of an asset-backed
issuer, the identity of key parties, such
as sponsor, depositor, issuing entity,
servicer or servicers, and trustee, the
asset class of the transaction, and the
identity of any credit enhancement or
other support; and

(iv) In the case of any other type of
company, a corresponding statement;

(4) The price of the security, or if the
price is not known, the method of its
determination or the bona fide estimate
of the price range as specified by the
issuer or the managing underwriter or
underwriters;

(5) In the case of a fixed income secu-
rity, the final maturity and interest
rate provisions or, if the final maturity
or interest rate provisions are not
known, the probable final maturity or
interest rate provisions, as specified by
the issuer or the managing underwriter
or underwriters;

(6) In the case of a fixed income secu-
rity with a fixed (non-contingent) in-
terest rate provision, the yield or, if
the yield is not known, the probable
yield range, as specified by the issuer
or the managing underwriter or under-
writers and the yield of fixed income
securities with comparable maturity
and security rating;

(7) A brief description of the intended
use of proceeds of the offering, if then
disclosed in the prospectus that is part
of the filed registration statement;
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(8) The name, address, phone number,
and e-mail address of the sender of the
communication and the fact that it is
participating, or expects to partici-
pate, in the distribution of the secu-
rity;

(9) The type of underwriting, if then
included in the disclosure in the pro-
spectus that is part of the filed reg-
istration statement;

(10) The names of underwriters par-
ticipating in the offering of the securi-
ties, and their additional roles, if any,
within the underwriting syndicate;

(11) The anticipated schedule for the
offering (including the approximate
date upon which the proposed sale to
the public will begin) and a description
of marketing events (including the
dates, times, locations, and procedures
for attending or otherwise accessing
them);

(12) A description of the procedures
by which the underwriters will conduct
the offering and the procedures for
transactions in connection with the of-
fering with the issuer or an under-
writer or participating dealer (includ-
ing procedures regarding account-open-
ing and submitting indications of in-
terest and conditional offers to buy),
and procedures regarding directed
share plans and other participation in
offerings by officers, directors, and em-
ployees of the issuer;

(13) Whether, in the opinion of coun-
sel, the security is a legal investment
for savings banks, fiduciaries, insur-
ance companies, or similar investors
under the laws of any State or Terri-
tory or the District of Columbia, and
the permissibility or status of the in-
vestment under the Employee Retire-
ment Income Security Act of 1974 [29
U.S.C. 1001 et seq.];

(14) Whether, in the opinion of coun-
sel, the security is exempt from speci-
fied taxes, or the extent to which the
issuer has agreed to pay any tax with
respect to the security or measured by
the income therefrom;

(15) Whether the security is being of-
fered through rights issued to security
holders, and, if so, the class of securi-
ties the holders of which will be enti-
tled to subscribe, the subscription
ratio, the actual or proposed record
date, the date upon which the rights
were issued or are expected to be

17 CFR Ch. Il (4-1-25 Edition)

issued, the actual or anticipated date
upon which they will expire, and the
approximate subscription price, or any
of the foregoing;

(16) Any statement or legend required
by any state law or administrative au-
thority;

(17) [Reserved]

(18) The names of selling security
holders, if then disclosed in the pro-
spectus that is part of the filed reg-
istration statement;

(19) The names of securities ex-
changes or other securities markets
where any class of the issuer’s securi-
ties are, or will be, listed;

(20) The ticker symbols, or proposed
ticker symbols, of the issuer’s securi-
ties;

(21) The CUSIP number as defined in
Rule 17Ad-19(a)(5) of the Securities Ex-
change Act of 1934 (§240.17Ad-19(a)(5) of
this chapter) assigned to the securities
being offered; and

(22) Information disclosed in order to
correct inaccuracies previously con-
tained in a communication permissibly
made pursuant to this section.

(b) Except as provided in paragraph
(c) of this section, every communica-
tion used pursuant to this section shall
contain the following:

(1) If the registration statement has
not yet become effective, the following
statement:

A registration statement relating to these
securities has been filed with the Securities
and Exchange Commission but has not yet
become effective. These securities may not
be sold nor may offers to buy be accepted
prior to the time the registration statement
becomes effective; and

(2) The name and address of a person
or persons from whom a written pro-
spectus for the offering meeting the re-
quirements of section 10 of the Act
(other than a free writing prospectus as
defined in Rule 405) including as to the
identified paragraphs above a price
range where required by rule, may be
obtained.

(c) Any of the statements or informa-
tion specified in paragraph (b) of this
section may, but need not, be con-
tained in a communication which:

(1) Does no more than state from
whom and include the uniform resource
locator (URL) where a written pro-
spectus meeting the requirements of
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section 10 of the Act (other than a free
writing prospectus as defined in Rule
405) may be obtained, identify the secu-
rity, state the price thereof and state
by whom orders will be executed; or

(2) Is accompanied or preceded by a
prospectus or a summary prospectus,
other than a free writing prospectus as
defined in Rule 405, which meets the re-
quirements of section 10 of the Act, in-
cluding a price range where required by
rule, at the date of such preliminary
communication.

(d) A communication sent or deliv-
ered to any person pursuant to this sec-
tion which is accompanied or preceded
by a prospectus which meets the re-
quirements of section 10 of the Act
(other than a free writing prospectus as
defined in Rule 405), including a price
range where required by rule, at the
date of such communication, may so-
licit from the recipient of the commu-
nication an offer to buy the security or
request the recipient to indicate
whether he or she might be interested
in the security, if the communication
contains substantially the following
statement:

No offer to buy the securities can be ac-
cepted and no part of the purchase price can
be received until the registration statement
has become effective, and any such offer may
be withdrawn or revoked, without obligation
or commitment of any kind, at any time
prior to notice of its acceptance given after
the effective date.

Provided, that such statement need not
be included in such a communication
to a dealer.

(e) A section 10 prospectus included
in any communication pursuant to this
section shall remain a prospectus for
all purposes under the Act.

(f) The provision in paragraphs (c)(2)
and (d) of this section that a pro-
spectus that meets the requirements of
section 10 of the Act precede or accom-
pany a communication will be satisfied
if such communication is an electronic
communication containing an active
hyperlink to such prospectus.

(g) This section does not apply to a
communication relating to an invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), other than a reg-

§230.134b

istered closed-end investment com-
pany.
[70 FR 44800, Aug. 3, 2005, as amended at 76

FR 46617, Aug. 3, 2011; 85 FR 33352, June 1,
2020]

§230.134a Options material not
deemed a prospectus.

Written materials, including adver-
tisements, relating to standardized op-
tions, as that term is defined in Rule
9b-1 under the Securities Exchange Act
of 1934, shall not be deemed to be a pro-
spectus for the purposes of section 2(10)
of the Securities Act of 1933; Provided,
That such materials are limited to ex-
planatory information describing the
general nature of the standardized op-
tions markets or one or more strate-
gies; And, Provided further, That:

(a) The potential risks related to op-
tions trading generally and to each
strategy addressed are explained;

(b) No past or projected performance
figures, including annualized rates of
return are used;

(¢) No recommendation to purchase
or sell any option contract is made;

(d) No specific security is identified,
other than

(1) An option or other security ex-
empt from registration under the Act,
or

(2) An index option, including the
component securities of the index; and

(e) If there is a definitive options dis-
closure document, as defined in Rule
9b-1 under the Securities Exchange Act
of 1934, the materials shall contain the
name and address of a person or per-
sons from whom a copy of such docu-
ment may be obtained.

(15 U.S.C. T7a et seq.; secs. 2, 7, 10, 19(a), 48
Stat. 74, 78, 81, 85; secs. 201, 205, 209, 210, 48
Stat. 905, 906, 908; secs. 1-4. 8, 68 Stat. 683, 685;
sec. 12(a), 73 Stat. 143; sec. T(a), 74 Stat. 412;
sec. 27(a), 84 Stat. 1433; sec. 308(a)(2), 90 Stat.
57)

[47 FR 41955, Sept. 23, 1982, as amended at 49
FR 12688, Mar. 30, 1984]

§230.134b Statements of additional in-
formation.

For the purpose only of Section 5(b)
of the Act (15 U.S.C. T7e(b)), the term
“prospectus’” as defined in Section
2(a)(10) of the Act (15 U.S.C. 7Tb(a)(10))
does not include a Statement of Addi-
tional Information filed as part of a
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registration statement on Form N-1A
(§239.15A and §274.11A of this chapter),
Form N-2 (§239.14 and §274.11a-1 of this
chapter), Form N-3
274.11b of this chapter),
(§§239.17b and 274.11c of this chapter),
or Form N-6 (§§239.17c and 274.11d of
this chapter) transmitted prior to the
effective date of the registration state-
ment if it is accompanied or preceded
by a preliminary prospectus meeting
the requirements of §230.430.

[67 FR 19868, Apr. 23, 2002]

§230.135 Notice of proposed registered

offerings.

(a) When notice is not an offer. For
purposes of section 5 of the Act (15
U.S.C. T7e) only, an issuer or a selling
security holder (and any person acting
on behalf of either of them) that pub-
lishes through any medium a notice of
a proposed offering to be registered
under the Act will not be deemed to
offer its securities for sale through

that notice if:

(1) Legend. The notice
statement to the effect that it does not
constitute an offer of any securities for

sale; and

(2) Limited notice content. The notice
otherwise includes no more than the
following information:

(i) The name of the issuer;

(ii) The title, amount and basic terms
of the securities offered;

(iii) The amount of the offering, if
any, to be made by selling security

holders;

(iv) The anticipated timing of the of-

fering;

(v) A brief statement of the manner
and the purpose of the offering, with-
out naming the underwriters;

(vi) Whether the issuer is directing
its offering to only a particular class of

purchasers;

(vii) Any statements or legends re-
quired by the laws of any state or for-
eign country or administrative author-

ity; and

(viii) In the following offerings, the
notice may contain additional informa-

tion, as follows:

(A) Rights offering. In a rights offer-
ing to existing security holders:
(I) The class of security holders eligi-

ble to subscribe;

(§§239.17a and

17 CFR Ch. Il (4-1-25 Edition)

(2) The subscription ratio and ex-
pected subscription price;

(3) The proposed record date;

(4) The anticipated issuance date of
the rights; and

(5) The subscription period or expira-
tion date of the rights offering.

(B) Offering to employees. In an offer-
ing to employees of the issuer or an af-
filiated company:

(I) The name of the employer;

(2) The class of employees being of-
fered the securities;

(3) The offering price; and

(4) The duration of the offering pe-
riod.

(C) Ezxchange offer. In an exchange
offer:

(I) The basic terms of the exchange
offer;

(2) The name of the subject company;

(3) The subject class of securities
sought in the exchange offer.

(D) Rule 145(a) offering. In a
§230.145(a) offering:

(I) The name of the person whose as-
sets are to be sold in exchange for the
securities to be offered;

(2) The names of any other parties to
the transaction;

(3) A brief description of the business
of the parties to the transaction;

(4) The date, time and place of the
meeting of security holders to vote on
or consent to the transaction; and

(5) A brief description of the trans-
action and the basic terms of the trans-
action.

(b) Corrections of misstatements about
the offering. A person that publishes a
notice in reliance on this section may
issue a notice that contains no more
information than is necessary to cor-
rect inaccuracies published about the
proposed offering.

NoTE TO §230.135: Communications under
this section relating to business combination
transactions must be filed as required by
§230.425(b).

[64 FR 61449, Nov. 10, 1999]

§230.135a Generic advertising.

(a) For the purposes only of section 5
of the Act, a notice, circular, advertise-
ment, letter, sign, or other commu-
nication, published or transmitted to
any person which does not specifically
refer by name to the securities of a
particular investment company, to the
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investment company itself, or to any
other securities not exempt under sec-
tion 3(a) of the Act, will not be deemed
to offer any security for sale, provided:

(1) Such communication is limited to
any one or more of the following:

(i) Explanatory information relating
to securities of investment companies
generally or to the nature of invest-
ment companies, or to services offered
in connection with the ownership of
such securities,

(ii) The mention or explanation of in-
vestment companies of different ge-
neric types or having various invest-
ment objectives, such as balanced
funds, growth funds, income funds, lever-
aged funds, specialty funds, variable an-
nuities, bond funds, and no-load funds,

(iii) Offers, descriptions, and expla-
nation of various products and services
not constituting a security subject to
registration under the Act: Provided,
That such offers, descriptions, and ex-
planations do not relate directly to the
desirability of owning or purchasing a
security issued by a registered invest-
ment company,

(iv) Invitation to inquire for further
information, and

(2) Such communication contains the
name and address of a registered
broker or dealer or other person spon-
soring the communication.

(b) If such communication contains a
solicitation of inquiries and
prospectuses for investment company
securities are to be sent or delivered in
response to such inquiries, the number
of such investment companies and, if
applicable, the fact that the sponsor of
the communication is the principal un-
derwriter or investment adviser in re-
spect to such investment companies
shall be stated.

(c) With respect to any communica-
tion describing any type of security,
service, or product, the broker, dealer,
or other person sponsoring such com-
munication must offer for sale a secu-
rity, service, or product of the type de-
scribed in such communication.

[37 FR 10073, May 19, 1972, as amended at 37
FR 10931, June 1, 1972]

§230.135¢

§230.135b Materials not deemed an
offer to sell or offer to buy nor a
prospectus.

Materials meeting the requirements
of §240.9b-1 of this chapter shall not be
deemed an offer to sell or offer to buy
a security for purposes solely of Sec-
tion 5 (15 U.S.C. 77e) of the Act, nor
shall such materials be deemed a pro-
spectus for purposes of Sections 2(a)(10)
and 12(a)(2) (15 U.S.C. T7b(a)(10) and
T7l(a)(2)) of the Act, even if such mate-
rials are referred to in, deemed to be
incorporated by reference into, or oth-
erwise in any manner deemed to be a
part of a Form S-20 prospectus.

[67 FR 228, Jan. 2, 2002]

§230.135¢ Notice of certain proposed
unregistered offerings.

(a) For the purposes only of section 5
of the Act, a notice given by an issuer
required to file reports pursuant to sec-
tion 13 or 15(d) of the Securities Ex-
change Act of 1934 or a foreign issuer
that is exempt from registration under
the Securities Exchange Act of 1934
pursuant to §240.12g3-2(b) of this chap-
ter that it proposes to make, is making
or has made an offering of securities
not registered or required to be reg-
istered under the Act shall not be
deemed to offer any securities for sale
if:

(1) Such notice is not used for the
purpose of conditioning the market in
the United States for any of the securi-
ties offered;

(2) Such notice states that the securi-
ties offered will not be or have not been
registered under the Act and may not
be offered or sold in the United States
absent registration or an applicable ex-
emption from registration require-
ments; and

(3) Such notice contains no more
than the following additional informa-
tion:

(i) The name of the issuer;

(ii) The title, amount and basic terms
of the securities offered, the amount of
the offering, if any, made by selling se-
curity holders, the time of the offering
and a brief statement of the manner
and purpose of the offering without
naming the underwriters;

(iii) In the case of a rights offering to
security holders of the issuer, the class
of securities the holders of which will
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be or were entitled to subscribe to the
securities offered, the subscription
ratio, the record date, the date upon
which the rights are proposed to be or
were issued, the term or expiration
date of the rights and the subscription
price, or any of the foregoing;

(iv) In the case of an offering of secu-
rities in exchange for other securities
of the issuer or of another issuer, the
name of the issuer and the title of the
securities to be surrendered in ex-
change for the securities offered, the
basis upon which the exchange may be
made, or any of the foregoing;

(v) In the case of an offering to em-
ployees of the issuer or to employees of
any affiliate of the issuer, the name of
the employer and class or classes of
employees to whom the securities are
offered, the offering price or basis of
the offering and the period during
which the offering is to be or was made
or any of the foregoing; and

(vi) Any statement or legend required
by State or foreign law or administra-
tive authority.

(b) Any notice contemplated by this
section may take the form of a news
release or a written communication di-
rected to security holders or employ-
ees, as the case may be, or other pub-
lished statements.

(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
in the case of a rights offering of a se-
curity listed or subject to unlisted
trading privileges on a national securi-
ties exchange or quoted on the
NASDAQ inter-dealer quotation sys-
tem information with respect to the in-
terest rate, conversion ratio and sub-
scription price may be disseminated
through the facilities of the exchange,
the consolidated transaction reporting
system, the NASDAQ system or the
Dow Jones broad tape, provided such
information is already disclosed in a
Form 8-K (§249.308 of this chapter) on
file with the Commission, in a Form 6-
K (§249.306 of this chapter) furnished to
the Commission or, in the case of an
issuer relying on §240.12g3-2(b) of this
chapter, in a submission made pursu-
ant to that Section to the Commission.

(d) The issuer shall file any notice
contemplated by this section with the
Commission under cover of Form 8-K
(§249.308 of this chapter) or furnish

17 CFR Ch. Il (4-1-25 Edition)

such notice under Form 6-K (§249.306 of
this chapter), as applicable, and, if re-
lying on §240.1223-2(b) of this chapter,
shall furnish such notice to the Com-
mission in accordance with the provi-
sions of that exemptive Section.

[69 FR 21649, Apr. 26, 1994]

§230.135d Communications involving
security-based swaps.

(a) For the purposes only of Section 5
of the Act (15 U.S.C. 77e), the publica-
tion or distribution of quotes relating
to security-based swaps that may be
purchased only by persons who are eli-
gible contract participants (as defined
in Section 1a(18) of the Commodity Ex-
change Act (7 U.S.C. 1a(18))) and are
traded or processed on or through a
trading system or platform that either
is registered as a national securities
exchange under Section 6(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78f(a)) or as a security-based swap exe-
cution facility under Section 3D(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c-4(a)), or is exempt from reg-
istration as a security-based swap exe-
cution facility under Section 3D(a) of
the Securities Exchange Act of 1934
pursuant to a rule, regulation, or order
of the Commission shall not be deemed
to constitute an offer, an offer to sell,
or a solicitation of an offer to buy or
purchase any security-based swap or
any guarantee of such security-based
swap that is a security; and

(b) For the purposes only of Section 5
of the Act (156 U.S.C. T7e), a broker,
dealer, or security-based swap dealer’s
publication or distribution of a re-
search report (as defined in §230.139(d))
that discusses security-based swaps
that may be purchased only by persons
who are eligible contract participants
(as defined in Section 1a(18) of the
Commodity Exchange Act (7 U.S.C.
1a(18))) shall not be deemed to con-
stitute an offer, an offer to sell, or a so-
licitation of an offer to buy or purchase
any security-based swap or any guar-
antee of such security-based swap that
is a security, provided that the broker,
dealer, or security-based swap dealer
publishes or distributes research re-
ports on the issuer underlying the se-
curity-based swap or its securities in
the regular course of its business and
the publication or distribution of the

672

PO 00000 Frm 00682 Fmt8010 Sfmt8010 Y:\SGML\265061.XXX 265061



skersey on DSK4WB1RN3PROD with CFR

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061

Securities and Exchange Commission

research report does not represent the
initiation of publication of research re-
ports about such issuer or its securities
or the reinitiation of such publication
following discontinuation of publica-
tion of such research reports. For pur-
poses of this section, the term issuer as
used in the definition of ‘“‘research re-
port” means the issuer of any security
or loan referenced in the security-based
swap, each issuer of a security in a nar-
row-based security index referenced in
the security-based swap, or each issuer
referenced in the security-based swap.

[83 FR 2056, Jan. 16, 2018]

§230.135e Offshore press conferences,
meetings with issuer representa-
tives conducted offshore, and press-
related materials released offshore.

(a) For the purposes only of Section 5
of the Act (156 U.S.C. 77e), an issuer that
is a foreign private issuer (as defined in
§230.405) or a foreign government
issuer, a selling security holder of the
securities of such issuers, or their rep-
resentatives will not be deemed to offer
any security for sale by virtue of pro-
viding any journalist with access to its
press conferences held outside of the
United States, to meetings with issuer
or selling security holder representa-
tives conducted outside of the United
States, or to written press-related ma-
terials released outside the United
States, at or in which a present or pro-
posed offering of securities is dis-
cussed, if:

(1) The present or proposed offering is
not being, or to be, conducted solely in
the United States;

NOTE TO PARAGRAPH (a)(1): An offering will
be considered not to be made solely in the
United States under this paragraph (a)(1)
only if there is an intent to make a bona fide
offering offshore.

(2) Access is provided to both U.S.
and foreign journalists; and

(3) Any written press-related mate-
rials pertaining to transactions in
which any of the securities will be or
are being offered in the United States
satisfy the requirements of paragraph
(b) of this section.

(b) Any written press-related mate-
rials specified in paragraph (a)(3) of
this section must:

(1) State that the written press-re-
lated materials are not an offer of secu-

§230.136

rities for sale in the United States,
that securities may not be offered or
sold in the United States absent reg-
istration or an exemption from reg-
istration, that any public offering of
securities to be made in the United
States will be made by means of a pro-
spectus that may be obtained from the
issuer or the selling security holder
and that will contain detailed informa-
tion about the company and manage-
ment, as well as financial statements;

(2) If the issuer or selling security
holder intends to register any part of
the present or proposed offering in the
United States, include a statement re-
garding this intention; and

(3) Not include any purchase order, or
coupon that could be returned indi-
cating interest in the offering, as part
of, or attached to, the written press-re-
lated materials.

(c) For the purposes of this section,
United States means the United States
of America, its territories and posses-
sions, any State of the United States,
and the District of Columbia.

[62 FR 53954, Oct. 17, 1997]

§230.136 Definition of certain terms in
relation to assessable stock.

(a) An offer, offer to sell, or offer for
sale of securities shall be deemed to be
made to the holders of assessable stock
of a corporation when such corporation
shall give notice of an assessment to
the holders of such assessable stock. A
sale shall be deemed to occur when a
stockholder shall pay or agree to pay
all or any part of such an assessment.

(b) The term transactions by any per-
son other than an issuer, underwriter or
dealer in section 4(1) of the Act shall
not be deemed to include the offering
or sale of assessable stock, at public
auction or otherwise, upon the failure
of the holder of such stock to pay an
assessment levied thereon by the
issuer, where the offer or sale is made
for the purpose of realizing the amount
of the assessment and any of the pro-
ceeds of such sale are to be received by
the issuer. However, any person whose
functions are limited to acting as auc-
tioneer at such an auction sale shall
not be deemed to be an underwriter of
the securities offered or sold at the
auction sale. Any person who acquires
assessable stock at any such public
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auction or other sale with a view to the
distribution thereof shall be deemed to
be an underwriter of such assessable
stock.

(c) The term assessable stock means
stock which is subject to resale by the
issuer pursuant to statute or otherwise
in the event of a failure of the holder of
such stock to pay any assessment lev-
ied thereon.

[24 FR 6386, Aug. 8, 1959]

§230.137 Publications or distributions
of research reports by brokers or
dealers that are not participating in
an issuer’s registered distribution
of securities.

Under the following conditions, the
terms ‘‘offers,” ‘‘participates,”” or
“participation” in section 2(a)(11) of
the Act shall not be deemed to apply to
the publication or distribution of re-
search reports with respect to the secu-
rities of an issuer which is the subject
of an offering pursuant to a registra-
tion statement that the issuer proposes
to file, or has filed, or that is effective:

(a) The broker or dealer (and any af-
filiate) that has distributed the report
and, if different, the person (and any
affiliate) that has published the report
have not participated, are not partici-
pating, and do not propose to partici-
pate in the distribution of the securi-
ties that are or will be the subject of
the registered offering.

(b) In connection with the publica-
tion or distribution of the research re-
port, the broker or dealer (and any af-
filiate) that has distributed the report
and, if different, the person (and any
affiliate) that has published the report
are not receiving and have not received
consideration directly or indirectly
from, and are not acting under any di-
rect or indirect arrangement or under-
standing with:

(1) The issuer of the securities;

(2) A selling security holder;

(3) Any participant in the distribu-
tion of the securities that are or will be
the subject of the registration state-
ment; or

(4) Any other person interested in the
securities that are or will be the sub-
ject of the registration statement.

Instruction to §230.137(b). This paragraph (b)
does not preclude payment of:

17 CFR Ch. Il (4-1-25 Edition)

1. The regular price being paid by the
broker or dealer for independent research, so
long as the conditions of this paragraph (b)
are satisfied; or

2. The regular subscription or purchase
price for the research report.

(c) The broker or dealer publishes or
distributes the research report in the
regular course of its business.

(d) The issuer is not and during the
past three years neither the issuer nor
any of its predecessors was:

(1) A blank check company as defined
in Rule 419(a)(2) (§230.419(a)(2));

(2) A shell company, other than a
business combination related shell
company, each as defined in Rule 405
(§230.405); or

(3) An issuer for an offering of penny
stock as defined in Rule 3abl-1 of the
Securities Exchange Act of 1934
(§240.3a51-1 of this chapter).

(e) Definition of research report. For
purposes of this section, research report
means a written communication, as de-
fined in Rule 405, that includes infor-
mation, opinions, or recommendations
with respect to securities of an issuer
or an analysis of a security or an
issuer, whether or not it provides infor-
mation reasonably sufficient upon
which to base an investment decision.

[70 FR 44802, Aug. 3, 2005]

§230.138 Publications or distributions
of research reports by brokers or
dealers about securities other than
those they are distributing.

(a) Registered offerings. Under the fol-
lowing conditions, a broker’s or deal-
er’s publication or distribution of re-
search reports about securities of an
issuer shall be deemed for purposes of
sections 2(a)(10) and 5(c) of the Act not
to constitute an offer for sale or offer
to sell a security which is the subject
of an offering pursuant to a registra-
tion statement that the issuer proposes
to file, or has filed, or that is effective,
even if the broker or dealer is partici-
pating or will participate in the reg-
istered offering of the issuer’s securi-
ties:

(1)(i) The research report relates
solely to the issuer’s common stock, or
debt securities or preferred stock con-
vertible into its common stock, and
the offering involves solely the issuer’s
non-convertible debt securities or non-
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convertible, non-participating pre-
ferred stock; or

(ii) The research report relates solely
to the issuer’s non-convertible debt se-
curities or non-convertible, non-par-
ticipating preferred stock, and the of-
fering involves solely the issuer’s com-
mon stock, or debt securities or pre-
ferred stock convertible into its com-
mon stock.

(iii) Note: If the issuer has filed a
shelf registration statement under
§230.415(a)(1)(x) (Rule 415(a)(1)(x)) or
pursuant to General Instruction I.D. of
Form S-3, General Instruction I.C. of
Form F-3 (§239.13 or §239.33 of this
chapter), or pursuant to General In-
structions A.2 and B of Form N-2
(§§239.14 and 274.11a-1 of this chapter)
with respect to multiple classes of se-
curities, the conditions of paragraph
(a)(1) of this section must be satisfied
for the offering in which the broker or
dealer is participating or will partici-
pate.

(2) The issuer as of the date of reli-
ance on this section:

(i)(A) Is required to file reports, and
has filed all periodic reports required
during the preceding 12 months (or
such shorter time that the issuer was
required to file such reports) on Forms
10-K (§249.310 of this chapter), 10-Q
(§249.308a of this chapter), and 20-F
(§249.220f of this chapter) pursuant to
Section 13 or Section 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78m or 780(d)); or

(B)(1) Is a registered closed-end in-
vestment company; and

(2) Is required to file reports, and has
filed all periodic reports required dur-
ing the preceding 12 months (or such
shorter time that the issuer was re-
quired to file such reports) on Forms
N-CSR (§§249.331 and 274.128 of this
chapter), N-PORT (§274.150 of this
chapter), and N-CEN (§§249.330 and
274.101 of this chapter) pursuant to Sec-
tion 30 of the Investment Company
Act; or

(ii) Is a foreign private issuer that:

(A) Meets all of the registrant re-
quirements of Form F-3 other than the
reporting history provisions of General
Instructions I.A.1. and I.A.2(a) of Form
F-3;

(B) Either:

§230.138

(I) Satisfies the public float thresh-
old in General Instruction I.B.1. of
Form F-3; or

(2) Is issuing non-convertible securi-
ties, other than common equity, and
the issuer meets the provisions of Gen-
eral Instruction I.B.2. of Form F-3 (ref-
erenced in 17 CFR 239.33 of this chap-
ter); and

(C) Either:

(I) Has its equity securities trading
on a designated offshore securities
market as defined in Rule 902(b)
(§230.902(b)) and has had them so traded
for at least 12 months; or

(2) Has a worldwide market value of
its outstanding common equity held by
non-affiliates of $700 million or more.

(3) The broker or dealer publishes or
distributes research reports on the
types of securities in question in the
regular course of its business; and

(4) The issuer is not, and during the
past three years neither the issuer nor
any of its predecessors was:

(i) A blank check company as defined
in Rule 419(a)(2) (§230.419(a)(2));

(ii) A shell company, other than a
business combination related shell
company, each as defined in Rule 405
(§230.405); or

(iii) An issuer for an offering of
penny stock as defined in Rule 3a51-1 of
the Securities Exchange Act of 1934
(§240.3a51-1 of this chapter).

(b) Rule 144A offerings. If the condi-
tions in paragraph (a) of this section
are satisfied, a broker’s or dealer’s pub-
lication or distribution of a research
report shall not be considered an offer
for sale or an offer to sell a security or
general solicitation or general adver-
tising, in connection with an offering
relying on Rule 144A (§230.144A).

(c) Regulation S offerings. If the condi-
tions in paragraph (a) of this section
are satisfied, a broker’s or dealer’s pub-
lication or distribution of a research
report shall not:

(1) Constitute directed selling efforts
as defined in Rule 902(c) (§230.902(c)) for
offerings under Regulation S (§230.901
through §230.905); or

(2) Be inconsistent with the offshore
transaction requirement in Rule 902(h)
(§230.902(h)) for offerings under Regula-
tion S.
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(d) Definition of research report. For
purposes of this section, research re-
port means a written communication,
as defined in Rule 405, that includes in-
formation, opinions, or recommenda-
tions with respect to securities of an
issuer or an analysis of a security or an
issuer, whether or not it provides infor-
mation reasonably sufficient upon
which to base an investment decision.

[70 FR 44802, Aug. 3, 2005, as amended at 73
FR 967, Jan. 4, 2008; 76 FR 46617, Aug. 3, 2011;
85 FR 33352, June 1, 2020]

§230.139 Publications or distributions
of research reports by brokers or
dealers distributing securities.

(a) Registered offerings. Under the con-
ditions of paragraph (a)(1) or (2) of this
section, a broker’s or dealer’s publica-
tion or distribution of a research re-
port about an issuer or any of its secu-
rities shall be deemed for purposes of
sections 2(a)(10) and 5(c) of the Act not
to constitute an offer for sale or offer
to sell a security that is the subject of
an offering pursuant to a registration
statement that the issuer proposes to
file, or has filed, or that is effective,
even if the broker or dealer is partici-
pating or will participate in the reg-
istered offering of the issuer’s securi-
ties. For purposes of the Fair Access to
Investment Research Act of 2017 [Pub.
L. 115-66, 131 Stat. 1196 (2017)], a safe
harbor has been established for covered
investment fund research reports, and
the specific terms of that safe harbor
are set forth in §230.139b.

(1) Issuer-specific research reports. (i)
The issuer either:

(A)(1) At the later of the time of fil-
ing its most recent Form S-3 (§239.13 of
this chapter) or Form F-3 (§239.33 of
this chapter) or the time of its most re-
cent amendment to such registration
statement for purposes of complying
with section 10(a)(3) of the Act or, if no
Form S-3 or Form F-3 has been filed,
at the date of reliance on this section,
meets the registrant requirements of
such Form S-3 or Form F-3 and:

(i) At such date, meets the minimum
float provisions of General Instruction
I.B.1 of such Forms; or

(i1) At the date of reliance on this
section, is, or if a registration state-
ment has not been filed, will be, offer-
ing non-convertible securities, other

17 CFR Ch. Il (4-1-25 Edition)

than common equity, and meets the re-
quirements for the General Instruction
I.B.2. of Form S-3 or Form F-3 (ref-
erenced in 17 CFR 239.13 and 17 CFR
239.33 of this chapter); or

(iii) At the date of reliance on this
section is a well-known seasoned issuer
as defined in Rule 405 (§230.405), other
than a majority-owned subsidiary that
is a well-known seasoned issuer by vir-
tue of paragraph (1)(ii) of the definition
of well-known seasoned issuer in Rule
405; and

(2) As of the date of reliance on this
section, has filed all periodic reports
required during the preceding 12
months on Forms 10-K (§249.310 of this
chapter), 10-Q (§249.308a of this chap-
ter), and 20-F (§249.220f of this chapter)
pursuant to section 13 or section 15(d)
of the Securities Exchange Act of 1934
(156 U.S.C. 78m or 780(d)); or

(B) Is a foreign private issuer that as
of the date of reliance on this section:

(I) Meets all of the registrant re-
quirements of Form F-3 other than the
reporting history provisions of General
Instructions I.A.1. and I.A.2(a) of Form
F-3;

(2) Either:

(i) Satisfies the public float threshold
in General Instruction I.B.1. of Form
F-3; or

(ii) Is issuing non-convertible securi-
ties, other than common equity, and
meets the provisions of General In-
struction I.B.2. of Form F-3 (referenced
in 17 CFR 239.33 of this chapter); and

(3) Either:

(i) Has its equity securities trading
on a designated offshore securities
market as defined in Rule 902(b)
(§230.902(b)) and has had them so traded
for at least 12 months; or

(i1) Has a worldwide market value of
its outstanding common equity held by
non-affiliates of $700 million or more;

(ii) The issuer is not and during the
past three years neither the issuer nor
any of its predecessors was:

(A) A blank check company as de-
fined in Rule 419(a)(2) (§230.419(a)(2));

(B) A shell company, other than a
business combination related shell
company, each as defined in Rule 405
(§230.405); or

(C) An issuer for an offering of penny
stock as defined in Rule 3abl-1 of the
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Securities Exchange Act of 1934
(§240.3a51-1 of this chapter); and

(iii) The broker or dealer publishes or
distributes research reports in the reg-
ular course of its business and such
publication or distribution does not
represent the initiation of publication
of research reports about such issuer or
its securities or reinitiation of such
publication following discontinuation
of publication of such research reports.

(2) Industry reports. (i) The issuer is
required to file reports pursuant to sec-
tion 13 or section 15(d) of the Securities
Exchange Act of 1934 or satisfies the
conditions in paragraph (a)(1)(i)(B) of
this section;

(ii) The condition in paragraph
(a)(1)(ii) of this section is satisfied;

(iii) The research report includes
similar information with respect to a
substantial number of issuers in the
issuer’s industry or sub-industry, or
contains a comprehensive list of secu-
rities currently recommended by the
broker or dealer;

(iv) The analysis regarding the issuer
or its securities is given no materially
greater space or prominence in the
publication than that given to other
securities or issuers; and

(v) The broker or dealer publishes or
distributes research reports in the reg-
ular course of its business and, at the
time of the publication or distribution
of the research report, is including
similar information about the issuer or
its securities in similar reports.

(b) Rule 144A offerings. If the condi-
tions in paragraph (a)(1) or (a)(2) of this
section are satisfied, a broker’s or deal-
er’s publication or distribution of a re-
search report shall not be considered
an offer for sale or an offer to sell a se-
curity or general solicitation or gen-
eral advertising, in connection with an
offering relying on Rule 144A
(§230.144A).

(c) Regulation S offerings. If the condi-
tions in paragraph (a)(1) or (a)(2) of this
section are satisfied, a broker’s or deal-
er’s publication or distribution of a re-
search report shall not:

(1) Constitute directed selling efforts
as defined in Rule 902(c) (§230.902(c)) for
offerings under Regulation S (§§230.901
through 230.905); or

(2) Be inconsistent with the offshore
transaction requirement in Rule 902(h)

§230.13%9a

(§230.902(h)) for offerings under Regula-
tion S.

(d) Definition of research report. For
purposes of this section, research report
means a written communication, as de-
fined in Rule 405, that includes infor-
mation, opinions, or recommendations
with respect to securities of an issuer
or an analysis of a security or an
issuer, whether or not it provides infor-
mation reasonably sufficient upon
which to base an investment decision.

INSTRUCTION TO §230.139. Projections. A pro-
jection constitutes an analysis or informa-
tion falling within the definition of research
report. When a broker or dealer publishes or
distributes projections of an issuer’s sales or
earnings in reliance on paragraph (a)(2) of
this section, it must:

1. Have previously published or distributed
projections on a regular basis in order to sat-
isfy the ‘‘regular course of its business’ con-
dition;

2. At the time of publishing or dissemi-
nating a research report, be publishing or
distributing projections with respect to that
issuer; and

3. For purposes of paragraph (a)(2)(iii) of
this section, include projections covering the
same or similar periods with respect to ei-
ther a substantial number of issuers in the
issuer’s industry or sub-industry or substan-
tially all issuers represented in the com-
prehensive list of securities contained in the
research report.

[70 FR 44803, Aug. 3, 2005, as amended at 71
FR 7413, Feb. 13, 2006; 73 FR 967, Jan. 4, 2008;
76 FR 46617, Aug. 3, 2011; 83 FR 64220, Dec. 13,
2018]

§230.139a Publications by brokers or
dealers distributing asset-backed
securities.

The publication or distribution by a
broker or dealer of information, an
opinion or a recommendation with re-
spect to asset-backed securities meet-
ing the criteria of Form SF-3 (§239.45
of this chapter) (‘‘SF-3 ABS”’) shall not
be deemed to constitute an offer for
sale or offer to sell SF-3 ABS reg-
istered or proposed to be registered for
purposes of sections 2(a)(10) and 5(c) of
the Act (156 U.S.C. 77b(a)(10) and 77e(c))
(the ‘‘registered securities’), even if
such broker or dealer is or will be a
participant in the distribution of the
registered securities, if the following
conditions are met:

(a) The broker or dealer shall have
previously published or distributed
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with reasonable regularity informa-
tion, opinions or recommendations re-
lating to SF-3 ABS backed directly (or,
with respect to securitizations of other
securities, indirectly) by substantially
similar collateral as that directly or
indirectly backing SF-3 ABS that is
the subject of the information, opinion
or recommendation that is proposed to
be published or distributed.

(b) If the registered securities are
proposed to be offered, offered or part
of an unsold allotment or subscription,
the information, opinion or rec-
ommendation shall not:

(1) Identify the registered securities;

(2) Give greater prominence to spe-
cific structural or collateral-related at-
tributes of the registered securities
than it gives to the same attributes of
other asset-backed securities that it
mentions; or

(3) Contain any ABS informational and
computational material (as defined in
§229.1101 of this chapter) relating to
the registered securities.

(c) Sufficient information is avail-
able from one or more public sources to
provide a reasonable basis for the view
expressed by the broker or dealer with
respect to the asset-backed securities
that are the subject of the information,
opinion or recommendation.

(d) If the material published by the
broker or dealer identifies asset-backed
securities backed directly or indirectly
by substantially similar collateral as
that directly or indirectly backing the
registered securities and specifically
recommends that such asset-backed se-
curities be preferred over other asset-
backed securities backed by different
types of collateral, then the material
shall explain in reasonable detail the
reasons for such preference.

[70 FR 1615, Jan. 7, 2005, as amended at 70 FR
44804, Aug. 3, 2005; 79 FR 57328, Sept. 24, 2014]

§230.139b Publications or distribu-
tions of covered investment fund
research reports by brokers or deal-
ers distributing securities.

(a) Registered offerings. Under the con-
ditions of paragraph (a)(1) or (2) of this
section, the publication or distribution
of a covered investment fund research
report by a broker or dealer that is not
an investment adviser to the covered
investment fund and is not an affili-

17 CFR Ch. Il (4-1-25 Edition)

ated person of the investment adviser
to the covered investment fund shall be
deemed for purposes of sections 2(a)(10)
and 5(c) of the Act not to constitute an
offer for sale or offer to sell a security
that is the subject of an offering pursu-
ant to a registration statement of the
covered investment fund that is effec-
tive, even if the broker or dealer is par-
ticipating or may participate in the
registered offering of the covered in-
vestment fund’s securities. This sec-
tion does not affect the availability of
any other exemption or exclusion from
sections 2(a)(10) or 5(c) of the Act avail-
able to the broker or dealer.

(1) Issuer-specific research reports. (i)
At the date of reliance on this section:

(A) The covered investment fund:

(I) Has been subject to the reporting
requirements of section 30 of the In-
vestment Company Act of 1940 (the
“Investment Company Act’’) (156 U.S.C.
80a-29) for a period of at least 12 cal-
endar months and has filed in a timely
manner all of the reports required, as
applicable, to be filed for the imme-
diately preceding 12 calendar months
on Forms N-CSR (§§249.331 and 274.128
of this chapter), N-PORT (§274.150 of
this chapter), N-MFP (§274.201 of this
chapter), and N-CEN (§§249.330 and
274.101 of this chapter) pursuant to sec-
tion 30 of the Investment Company
Act; or

(2) If the covered investment fund is
not a registered investment company
under the Investment Company Act,
has been subject to the reporting re-
quirements of section 13 or section
15(d) of the Securities Exchange Act of
1934 (the ‘‘Exchange Act’’) (15 U.S.C.
78m or 780(d)) for a period of at least 12
calendar months and has filed in a
timely manner all of the reports re-
quired to be filed for the immediately
preceding 12 calendar months on Forms
10-K (§249.310 of this chapter) and 10-Q
(§249.308a. of this chapter), or 20-F
(§249.220f of this chapter) pursuant to
section 13 or section 15(d) of the Ex-
change Act; and

(B) At the time of the broker’s or
dealer’s initial publication or distribu-
tion of a research report on the covered
investment fund (or reinitation there-
of), and at least quarterly thereafter;

(1) If the covered investment fund is
of the type defined in paragraph
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(¢)(2)(i) of this section, the aggregate
market value of voting and non-voting
common equity held by affiliates and
non-affiliates equals or exceeds the ag-
gregate market value specified in Gen-
eral Instruction I1.B.1 of Form S-3
(§239.13 of this chapter);

(2) If the covered investment fund is
of the type defined in paragraph
(c)(2)(ii) of this section, the aggregate
market value of voting and non-voting
common equity held by non-affiliates
equals or exceeds the aggregate market
value specified in General Instruction
I.B.1 of Form S-3 (§239.13 of this chap-
ter); or

(3) If the covered investment fund is
a registered open-end investment com-
pany (other than an exchange-traded
fund) its net asset value (inclusive of
shares held by affiliates and non-affili-
ates) equals or exceeds the aggregate
market value specified in General In-
struction I.B.1 of Form S-3 (§239.13 of
this chapter); and

(ii) The broker or dealer publishes or
distributes research reports in the reg-
ular course of its business and, in the
case of a research report regarding a
covered investment fund that does not
have a class of securities in substan-
tially continuous distribution, such
publication or distribution does not
represent the initiation of publication
of research reports about such covered
investment fund or its securities or re-
initiation of such publication following
discontinuation of publication of such
research reports.

(2) Industry reports. (i) The covered
investment fund is subject to the re-
porting requirements of section 30 of
the Investment Company Act or, if the
covered investment fund is not a reg-
istered investment company under the
Investment Company Act, is subject to
the reporting requirements of section
13 or section 15(d) of the Exchange Act;

(ii) The covered investment fund re-
search report:

(A) Includes similar information with
respect to a substantial number of cov-
ered investment fund issuers of the
issuer’s type (e.g., money market fund,
bond fund, balanced fund, etc.), or in-
vestment focus (e.g., primarily in-
vested in the same industry or sub-in-
dustry, or the same country or geo-
graphic region); or

§230.139b

(B) Contains a comprehensive list of
covered investment fund securities cur-
rently recommended by the broker or
dealer (other than securities of a cov-
ered investment fund that is an affil-
iate of the broker or dealer, or for
which the broker or dealer serves as in-
vestment adviser (or for which the
broker or dealer is an affiliated person
of the investment adviser));

(iii) The analysis regarding the cov-
ered investment fund issuer or its secu-
rities is given no materially greater
space or prominence in the publication
than that given to other covered in-
vestment fund issuers or securities;
and

(iv) The broker or dealer publishes or
distributes research reports in the reg-
ular course of its business and, at the
time of the publication or distribution
of the research report (in the case of a
research report regarding a covered in-
vestment fund that does not have a
class of securities in substantially con-
tinuous distribution), is including simi-
lar information about the issuer or its
securities in similar reports.

(3) Disclosure of standardized perform-
ance. In the case of a research report
about a covered investment fund that
is a registered open-end management
investment company or a trust account
(or series or class thereof), any
quotation of the issuer’s performance
must be presented in accordance with
the conditions of paragraphs (d), (e),
and (g) of §230.482. In the case of a re-
search report about a covered invest-
ment fund that is a registered closed-
end investment company, any
quotation of the issuer’s performance
must be presented in a manner that is
in accordance with instructions to
item 4.1(g) of Form N-2 (§§239.14 and
274.11a-1 of this chapter), provided,
however, that other historical meas-
ures of performance may also be in-
cluded if any other measurement is set
out with no greater prominence than
the measurement that is in accordance
with the instructions to item 4.1(g) of
Form N-2.

(b) Self-regulatory organization rules. A
self-regulatory organization shall not
maintain or enforce any rule that
would prohibit the ability of a member
to publish or distribute a covered in-
vestment fund research report solely
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because the member is also partici-
pating in a registered offering or other
distribution of any securities of such
covered investment fund; or to partici-
pate in a registered offering or other
distribution of securities of a covered
investment fund solely because the
member has published or distributed a
covered investment fund research re-
port about such covered investment
fund or its securities. For purposes of
section 19(b) of the Exchange Act (15
U.S.C. 78s(b)), this paragraph (b) shall
be deemed a rule under that Act.

(c) Definitions. For purposes of this
section:

(1) Affiliated person has the meaning
given the term in section 2(a) of the In-
vestment Company Act.

(2) Covered investment fund means:

(i) An investment company (or a se-
ries or class thereof) registered under,
or that has filed an election to be
treated as a business development com-
pany under, the Investment Company
Act and that has filed a registration
statement under the Act for the public
offering of a class of its securities,
which registration statement has been
declared effective by the Commission;
or

(ii) A trust or other person:

(A) Issuing securities in an offering
registered under the Act and which
class of securities is listed for trading
on a national securities exchange;

(B) The assets of which consist pri-
marily of commodities, currencies, or
derivative instruments that reference
commodities or currencies, or interests
in the foregoing; and

(C) That provides in its registration
statement under the Act that a class of
its securities are purchased or re-
deemed, subject to conditions or limi-
tations, for a ratable share of its as-
sets.

(3) Covered investment fund research re-
port means a research report published
or distributed by a broker or dealer
about a covered investment fund or
any securities issued by the covered in-
vestment fund, but does not include a
research report to the extent that the
research report is published or distrib-
uted by the covered investment fund or
any affiliate of the covered investment
fund, or any research report published
or distributed by any broker or dealer

17 CFR Ch. Il (4-1-25 Edition)

that is an investment adviser (or any
affiliated person of an investment ad-
viser) for the covered investment fund.

(4) Exchange-traded fund has the
meaning given the term in General In-
struction A to Form N-1A (§§239.15A
and 274.11A of this chapter).

(5) Investment adviser has the meaning
given the term in section 2(a) of the In-
vestment Company Act.

(6) Research report means a written
communication, as defined in §230.405
that includes information, opinions, or
recommendations with respect to secu-
rities of an issuer or an analysis of a
security or an issuer, whether or not it
provides information reasonably suffi-
cient upon which to base an invest-
ment decision.

[83 FR 64220, 64222, Dec. 13, 2018]

§230.140 Definition of “distribution” in
section 2(11) for certain trans-
actions.

A person, the chief part of whose
business consists of the purchase of the
securities of one issuer, or of two or
more affiliated issuers, and the sale of
its own securities, including the lev-
ying of assessments on its assessable
stock and the resale of such stock upon
the failure of the holder thereof to pay
any assessment levied thereon, to fur-
nish the proceeds with which to ac-
quire the securities of such issuer or af-
filiated issuers, is to be regarded as en-
gaged in the distribution of the securi-
ties of such issuer or affiliated issuers
within the meaning of section 2(11) of
the Act.

[24 FR 6386, Aug. 8, 1959]

§230.141 Definition of “commission
from an underwriter or dealer not
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions” in section 2(11), for cer-
tain transactions.

(a) The term commission in section
2(11) of the Act shall include such re-
muneration, commonly known as a
spread, as may be received by a dis-
tributor or dealer as a consequence of
reselling securities bought from an un-
derwriter or dealer at a price below the
offering price of such securities, where
such resales afford the distributor or
dealer a margin of profit not in excess
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of what is usual and customary in such
transactions.

(b) The term commission from an un-
derwriter or dealer in section 2(11) of the
Act shall include commissions paid by
an underwriter or dealer directly or in-
directly controlling or controlled by,
or under direct or indirect common
control with the issuer.

(c) The term wusual and customary dis-
tributors’ or sellers’ commission in section
2(11) of the Act shall mean a commis-
sion or remuneration, commonly
known as a spread, paid to or received
by any person selling securities either
for his own account or for the account
of others, which is not in excess of the
amount usual and customary in the
distribution and sale of issues of simi-
lar type and size; and not in excess of
the amount allowed to other persons, if
any, for comparable service in the dis-
tribution of the particular issue; but
such term shall not include amounts
paid to any person whose function is
the management of the distribution of
all or a substantial part of the par-
ticular issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

[2 FR 1075, May 26, 1937]

§230.142 Definition of “participates”
and “participation,” as used in sec-
tion 2(11), in relation to certain
transactions.

(a) The terms participates and partici-
pation in section 2(11) (48 Stat. 74, 48
Stat. 905; 15 U.S.C. 77b) shall not in-
clude the interest of a person (1) who is
not in privity of contract with the
issuer nor directly or indirectly con-
trolling, controlled by, or under com-
mon control with, the issuer, and (2)
who has no association with any prin-
cipal underwriter of the securities
being distributed, and (3) whose func-
tion in the distribution is confined to
an undertaking to purchase all or some
specified proportion of the securities
remaining unsold after the lapse of
some specified period of time, and (4)
who purchases such securities for in-
vestment and not with a view to dis-
tribution.

(b) As used in this section:

(1) The term issuer shall have the
meaning defined in section 2(4) (48

§230.143

Stat. 74, 48 Stat. 905; 15 U.S.C. 77b) and
in the last sentence of section 2(11).

(2) The term association shall include
a relationship between two persons
under which one:

(i) Is directly or indirectly control-
ling, controlled by, or under common
control with, the other, or

(ii) Has, in common with the other,
one or more partners, officers, direc-
tors, trustees, branch managers, or
other persons occupying a similar sta-
tus or performing similar functions, or

(iii) Has a participation, direct or in-
direct, in the profits of the other, or
has a financial stake, by debtor-cred-
itor relationship, stock ownership, con-
tract or otherwise, in the income or
business of the other.

(3) The term principal underwriter
shall have the meaning defined in
§230.405.

[3 FR 3015, Dec. 16, 1938]

CROSS REFERENCE: For interpretative re-
lease applicable to §230.142, see No. 1862 in
tabulation, part 231, of this chapter.

§230.143 Definition of “has pur-
chased”, “sells for”, “participates”,
and “participation”, as used in sec-
tion 2(11), in relation to certain
transactions of foreign govern-
ments for war purposes.

The terms has purchased, sells for,
participates, and participation, in section
2(11) (48 Stat. 74, 48 Stat. 905; 15 U.S.C.
77b), shall not be deemed to apply to
any action of a foreign government in
acquiring, for war purposes and by or
in anticipation of the exercise of war
powers, from any person subject to its
jurisdiction securities of a person orga-
nized under the laws of the United
States or any State or Territory, or in
disposing of such securities with a view
to their distribution by underwriters in
the United States, notwithstanding the
fact that the price to be paid to such
foreign government upon the disposi-
tion of such securities by it may be
measured by or may be in direct or in-
direct relation to such price as may be
realized by the underwriters.

[6 FR 2052, Apr. 23, 1941]
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§230.144 Persons deemed not to be en-
gaged in a distribution and there-
fore not underwriters.

PRELIMINARY NOTE: Certain basic prin-
ciples are essential to an understanding of
the registration requirements in the Securi-
ties Act of 1933 (the Act or the Securities
Act) and the purposes underlying Rule 144:

1. If any person sells a non-exempt security
to any other person, the sale must be reg-
istered unless an exemption can be found for
the transaction.

2. Section 4(1) of the Securities Act pro-
vides one such exemption for a transaction
“by a person other than an issuer, under-
writer, or dealer.” Therefore, an under-
standing of the term ‘‘underwriter’ is impor-
tant in determining whether or not the Sec-
tion 4(1) exemption from registration is
available for the sale of the securities.

The term ‘‘underwriter’ is broadly defined
in Section 2(a)(11) of the Securities Act to
mean any person who has purchased from an
issuer with a view to, or offers or sells for an
issuer in connection with, the distribution of
any security, or participates, or has a direct
or indirect participation in any such under-
taking, or participates or has a participation
in the direct or indirect underwriting of any
such undertaking. The interpretation of this
definition traditionally has focused on the
words ‘“‘with a view to’ in the phrase ‘‘pur-
chased from an issuer with a view to * * *
distribution.” An investment banking firm
which arranges with an issuer for the public
sale of its securities is clearly an ‘‘under-
writer” under that section. However, indi-
vidual investors who are not professionals in
the securities business also may be ‘‘under-
writers’ if they act as links in a chain of
transactions through which securities move
from an issuer to the public.

Since it is difficult to ascertain the mental
state of the purchaser at the time of an ac-
quisition of securities, prior to and since the
adoption of Rule 144, subsequent acts and
circumstances have been considered to deter-
mine whether the purchaser took the securi-
ties ‘“‘with a view to distribution’” at the
time of the acquisition. Emphasis has been
placed on factors such as the length of time
the person held the securities and whether
there has been an unforeseeable change in
circumstances of the holder. Experience has
shown, however, that reliance upon such fac-
tors alone has led to uncertainty in the ap-
plication of the registration provisions of the
Act.

The Commission adopted Rule 144 to estab-
lish specific criteria for determining whether
a person is not engaged in a distribution.
Rule 144 creates a safe harbor from the Sec-
tion 2(a)(11) definition of ‘‘underwriter.” A
person satisfying the applicable conditions
of the Rule 144 safe harbor is deemed not to
be engaged in a distribution of the securities

17 CFR Ch. Il (4-1-25 Edition)

and therefore not an underwriter of the secu-
rities for purposes of Section 2(a)(11). There-
fore, such a person is deemed not to be an
underwriter when determining whether a
sale is eligible for the Section 4(1) exemption
for ‘‘transactions by any person other than
an issuer, underwriter, or dealer.” If a sale of
securities complies with all of the applicable
conditions of Rule 144:

1. Any affiliate or other person who sells
restricted securities will be deemed not to be
engaged in a distribution and therefore not
an underwriter for that transaction;

2. Any person who sells restricted or other
securities on behalf of an affiliate of the
issuer will be deemed not to be engaged in a
distribution and therefore not an under-
writer for that transaction; and

3. The purchaser in such transaction will
receive securities that are not restricted se-
curities.

Rule 144 is not an exclusive safe harbor. A
person who does not meet all of the applica-
ble conditions of Rule 144 still may claim
any other available exemption under the Act
for the sale of the securities. The Rule 144
safe harbor is not available to any person
with respect to any transaction or series of
transactions that, although in technical
compliance with Rule 144, is part of a plan or
scheme to evade the registration require-
ments of the Act.

(a) Definitions. The following defini-
tions shall apply for the purposes of
this section.

(1) An affiliate of an issuer is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common con-
trol with, such issuer.

(2) The term person when used with
reference to a person for whose account
securities are to be sold in reliance
upon this section includes, in addition
to such person, all of the following per-
sons:

(i) Any relative or spouse of such per-
son, or any relative of such spouse, any
one of whom has the same home as
such person;

(ii) Any trust or estate in which such
person or any of the persons specified
in paragraph (a)(2)(i) of this section
collectively own 10 percent or more of
the total beneficial interest or of which
any of such persons serve as trustee,
executor or in any similar capacity;
and

(iii) Any corporation or other organi-
zation (other than the issuer) in which
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such person or any of the persons speci-
fied in paragraph (a)(2)(i) of this sec-
tion are the beneficial owners collec-
tively of 10 percent or more of any
class of equity securities or 10 percent
or more of the equity interest.

(3) The term restricted securities
means:

(i) Securities acquired directly or in-
directly from the issuer, or from an af-
filiate of the issuer, in a transaction or
chain of transactions not involving any
public offering;

(ii) Securities acquired from the
issuer that are subject to the resale
limitations of §230.502(d) under Regula-
tion D or §230.701(c);

(iii) Securities acquired in a trans-
action or chain of transactions meeting
the requirements of §230.144A;

(iv) Securities acquired from the
issuer in a transaction subject to the
conditions of Regulation CE (§230.1001);

(v) Equity securities of domestic
issuers acquired in a transaction or
chain of transactions subject to the
conditions of §230.901 or §230.903 under
Regulation S (§230.901 through §230.905,
and Preliminary Notes);

(vi) Securities acquired in a trans-
action made under §230.801 to the same
extent and proportion that the securi-
ties held by the security holder of the
class with respect to which the rights
offering was made were, as of the
record date for the rights offering, ‘‘re-
stricted securities’ within the meaning
of this paragraph (a)(3);

(vii) Securities acquired in a trans-
action made under §230.802 to the same
extent and proportion that the securi-
ties that were tendered or exchanged in
the exchange offer or business com-
bination were ‘‘restricted securities”
within the meaning of this paragraph
(a)(3); and

(viii) Securities acquired from the
issuer in a transaction subject to an
exemption under section 4(5) (15 U.S.C.
77d(5)) of the Act.

(4) The term debt securities means:

(i) Any security other than an equity
security as defined in §230.405;

(ii) Non-participatory preferred
stock, which is defined as non-convert-
ible capital stock, the holders of which
are entitled to a preference in payment
of dividends and in distribution of as-
sets on liquidation, dissolution, or

§230.144

winding up of the issuer, but are not
entitled to participate in residual earn-
ings or assets of the issuer; and

(iii) Asset-backed securities, as de-
fined in §229.1101 of this chapter.

(b) Conditions to be met. Subject to
paragraph (i) of this section, the fol-
lowing conditions must be met:

(1) Non-affiliates. (i) If the issuer of
the securities is, and has been for a pe-
riod of at least 90 days immediately be-
fore the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Securities Exchange Act of 1934
(the Exchange Act), any person who is
not an affiliate of the issuer at the
time of the sale, and has not been an
affiliate during the preceding three
months, who sells restricted securities
of the issuer for his or her own account
shall be deemed not to be an under-
writer of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of paragraphs
(¢)(1) and (d) of this section are met.
The requirements of paragraph (c)(1) of
this section shall not apply to re-
stricted securities sold for the account
of a person who is not an affiliate of
the issuer at the time of the sale and
has not been an affiliate during the
preceding three months, provided a pe-
riod of one year has elapsed since the
later of the date the securities were ac-
quired from the issuer or from an affil-
iate of the issuer.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, any person who is not an
affiliate of the issuer at the time of the
sale, and has not been an affiliate dur-
ing the preceding three months, who
sells restricted securities of the issuer
for his or her own account shall be
deemed not to be an underwriter of
those securities within the meaning of
section 2(a)(11) of the Act if the condi-
tion of paragraph (d) of this section is
met.

(2) Affiliates or persons selling on behalf
of affiliates. Any affiliate of the issuer,
or any person who was an affiliate at
any time during the 90 days imme-
diately before the sale, who sells re-
stricted securities, or any person who
sells restricted or any other securities
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for the account of an affiliate of the
issuer of such securities, or any person
who sells restricted or any other secu-
rities for the account of a person who
was an affiliate at any time during the
90 days immediately before the sale,
shall be deemed not to be an under-
writer of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of this section are
met.

(c) Current public information. Ade-
quate current public information with
respect to the issuer of the securities
must be available. Such information
will be deemed to be available only if
the applicable condition set forth in
this paragraph is met:

(1) Reporting issuers. The issuer is,
and has been for a period of at least 90
days immediately before the sale, sub-
ject to the reporting requirements of
section 13 or 15(d) of the Exchange Act
and has:

(i) Filed all required reports under
section 13 or 15(d) of the Exchange Act,
as applicable, during the 12 months
preceding such sale (or for such shorter
period that the issuer was required to
file such reports), other than Form 8-K
reports (§249.308 of this chapter); and

(ii) Submitted electronically every
Interactive Data File (§232.11 of this
chapter) required to be submitted pur-
suant to §232.405 of this chapter, during
the 12 months preceding such sale (or
for such shorter period that the issuer
was required to submit such files); or

(2) Non-reporting issuers. If the issuer
is not subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, there is publicly available
the information concerning the issuer
specified in paragraphs (b)(5)(i)(A) to
(N), inclusive, and paragraph
(b)(5)(1A)(P) of §240.15¢c2-11 of this chap-
ter, or, if the issuer is an insurance
company, the information specified in
section 12(2)(2)(G)(i) of the Exchange
Act (156 U.S.C. 781(g)(2)(G)(1)).

NOTE TO §230.144(c): With respect to para-
graph (c)(1), the person can rely upon:

1. A statement in whichever is the most re-
cent report, quarterly or annual, required to
be filed and filed by the issuer that such
issuer has:

a. Filed all reports required under section
13 or 15(d) of the Exchange Act, as applica-
ble, during the preceding 12 months (or for
such shorter period that the issuer was re-

17 CFR Ch. Il (4-1-25 Edition)

quired to file such reports), other than Form
8-K reports (§249.308 of this chapter), and has
been subject to such filing requirements for
the past 90 days; and

b. Submitted electronically every Inter-
active Data File (§232.11 of this chapter) re-
quired to be submitted pursuant to §232.405
of this chapter, during the preceding 12
months (or for such shorter period that the
issuer was required to submit such files); or

2. A written statement from the issuer that
it has complied with such reporting or sub-
mission requirements.

3. Neither type of statement may be relied
upon, however, if the person knows or has
reason to believe that the issuer has not
complied with such requirements.

(d) Holding period for restricted securi-
ties. If the securities sold are restricted
securities, the following provisions
apply:

(1) General rule. (i) If the issuer of the
securities is, and has been for a period
of at least 90 days immediately before
the sale, subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act, a minimum of six
months must elapse between the later
of the date of the acquisition of the se-
curities from the issuer, or from an af-
filiate of the issuer, and any resale of
such securities in reliance on this sec-
tion for the account of either the
acquiror or any subsequent holder of
those securities.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, a minimum of one year
must elapse between the later of the
date of the acquisition of the securities
from the issuer, or from an affiliate of
the issuer, and any resale of such secu-
rities in reliance on this section for the
account of either the acquiror or any
subsequent holder of those securities.

(iii) If the acquiror takes the securi-
ties by purchase, the holding period
shall not begin until the full purchase
price or other consideration is paid or
given by the person acquiring the secu-
rities from the issuer or from an affil-
iate of the issuer.

(2) Promissory mnotes, other obligations
or installment contracts. Giving the
issuer or affiliate of the issuer from
whom the securities were purchased a
promissory note or other obligation to
pay the purchase price, or entering
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into an installment purchase contract
with such seller, shall not be deemed
full payment of the purchase price un-
less the promissory note, obligation or
contract:

(i) Provides for full recourse against
the purchaser of the securities;

(ii) Is secured by collateral, other
than the securities purchased, having a
fair market value at least equal to the
purchase price of the securities pur-
chased; and

(iii) Shall have been discharged by
payment in full prior to the sale of the
securities.

(3) Determination of holding period.
The following provisions shall apply for
the purpose of determining the period
securities have been held:

(1) Stock dividends, splits and recapital-
izations. Securities acquired from the
issuer as a dividend or pursuant to a
stock split, reverse split or recapital-
ization shall be deemed to have been
acquired at the same time as the secu-
rities on which the dividend or, if more
than one, the initial dividend was paid,
the securities involved in the split or
reverse split, or the securities surren-
dered in connection with the recapital-
ization.

(ii) Conversions and exchanges. If the
securities sold were acquired from the
issuer solely in exchange for other se-
curities of the same issuer, the newly
acquired securities shall be deemed to
have been acquired at the same time as
the securities surrendered for conver-
sion or exchange, even if the securities
surrendered were not convertible or ex-
changeable by their terms.

NOTE TO §230.144(d)(3)(ii): If the surrendered
securities originally did not provide for
cashless conversion or exchange by their
terms and the holder provided consideration,
other than solely securities of the same
issuer, in connection with the amendment of
the surrendered securities to permit cashless
conversion or exchange, then the newly ac-
quired securities shall be deemed to have
been acquired at the same time as such
amendment to the surrendered securities, so
long as, in the conversion or exchange, the
securities sold were acquired from the issuer
solely in exchange for other securities of the
same issuer.

(iii) Contingent issuance of securities.
Securities acquired as a contingent
payment of the purchase price of an eq-
uity interest in a business, or the as-

§230.144

sets of a business, sold to the issuer or
an affiliate of the issuer shall be
deemed to have been acquired at the
time of such sale if the issuer or affil-
iate was then committed to issue the
securities subject only to conditions
other than the payment of further con-
sideration for such securities. An
agreement entered into in connection
with any such purchase to remain in
the employment of, or not to compete
with, the issuer or affiliate or the ren-
dering of services pursuant to such
agreement shall not be deemed to be
the payment of further consideration
for such securities.

(iv) Pledged securities. Securities
which are bona-fide pledged by an affil-
iate of the issuer when sold by the
pledgee, or by a purchaser, after a de-
fault in the obligation secured by the
pledge, shall be deemed to have been
acquired when they were acquired by
the pledgor, except that if the securi-
ties were pledged without recourse
they shall be deemed to have been ac-
quired by the pledgee at the time of the
pledge or by the purchaser at the time
of purchase.

(v) Gifts of securities. Securities ac-
quired from an affiliate of the issuer by
gift shall be deemed to have been ac-
quired by the donee when they were ac-
quired by the donor.

(vi) Trusts. Where a trust settlor is an
affiliate of the issuer, securities ac-
quired from the settlor by the trust, or
acquired from the trust by the bene-
ficiaries thereof, shall be deemed to
have been acquired when such securi-
ties were acquired by the settlor.

(vii) Estates. Where a deceased person
was an affiliate of the issuer, securities
held by the estate of such person or ac-
quired from such estate by the estate
beneficiaries shall be deemed to have
been acquired when they were acquired
by the deceased person, except that no
holding period is required if the estate
is not an affiliate of the issuer or if the
securities are sold by a beneficiary of
the estate who is not such an affiliate.

NOTE TO §230.1449d)(3)(vi)): While there is
no holding period or amount limitation for
estates and estate beneficiaries which are
not affiliates of the issuer, paragraphs (c)
and (h) of this section apply to securities
sold by such persons in reliance upon this
section.
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(viii) Rule 145(a) transactions. The
holding period for securities acquired
in a transaction specified in §230.145(a)
shall be deemed to commence on the
date the securities were acquired by
the purchaser in such transaction, ex-
cept as otherwise provided in para-
graphs (d)(3)(ii) and (ix) of this section.

(ix) Holding company formations. Secu-
rities acquired from the issuer in a
transaction effected solely for the pur-
pose of forming a holding company
shall be deemed to have been acquired
at the same time as the securities of
the predecessor issuer exchanged in the
holding company formation where:

(A) The newly formed holding com-
pany’s securities were issued solely in
exchange for the securities of the pred-
ecessor company as part of a reorga-
nization of the predecessor company
into a holding company structure;

(B) Holders received securities of the
same class evidencing the same propor-
tional interest in the holding company
as they held in the predecessor, and the
rights and interests of the holders of
such securities are substantially the
same as those they possessed as holders
of the predecessor company’s securi-
ties; and

(C) Immediately following the trans-
action, the holding company has no
significant assets other than securities
of the predecessor company and its ex-
isting subsidiaries and has substan-
tially the same assets and liabilities on
a consolidated basis as the predecessor
company had before the transaction.

(x) Cashless exercise of options and
warrants. If the securities sold were ac-
quired from the issuer solely upon
cashless exercise of options or warrants
issued by the issuer, the newly ac-
quired securities shall be deemed to
have been acquired at the same time as
the exercised options or warrants, even
if the options or warrants exercised
originally did not provide for cashless
exercise by their terms.

NOTE 1 To §230.144(d)(3)(x): If the options or
warrants originally did not provide for
cashless exercise by their terms and the
holder provided consideration, other than
solely securities of the same issuer, in con-
nection with the amendment of the options
or warrants to permit cashless exercise, then
the newly acquired securities shall be
deemed to have been acquired at the same
time as such amendment to the options or

17 CFR Ch. Il (4-1-25 Edition)

warrants so long as the exercise itself was
cashless.

NOTE 2 TO §230.144(d)(3)(x): If the options or
warrants are not purchased for cash or prop-
erty and do not create any investment risk
to the holder, as in the case of employee
stock options, the newly acquired securities
shall be deemed to have been acquired at the
time the options or warrants are exercised,
so long as the full purchase price or other
consideration for the newly acquired securi-
ties has been paid or given by the person ac-
quiring the securities from the issuer or
from an affiliate of the issuer at the time of
exercise.

(e) Limitation on amount of securities
sold. Except as hereinafter provided,
the amount of securities sold for the
account of an affiliate of the issuer in
reliance upon this section shall be de-
termined as follows:

(1) If any securities are sold for the
account of an affiliate of the issuer, re-
gardless of whether those securities are
restricted, the amount of securities
sold, together with all sales of securi-
ties of the same class sold for the ac-
count of such person within the pre-
ceding three months, shall not exceed
the greatest of:

(i) One percent of the shares or other
units of the class outstanding as shown
by the most recent report or statement
published by the issuer, or

(ii) The average weekly reported vol-
ume of trading in such securities on all
national securities exchanges and/or
reported through the automated
quotation system of a registered secu-
rities association during the four cal-
endar weeks preceding the filing of no-
tice required by paragraph (h), or if no
such notice is required the date of re-
ceipt of the order to execute the trans-
action by the broker or the date of exe-
cution of the transaction directly with
a market maker, or

(iii) The average weekly volume of
trading in such securities reported pur-
suant to an effective transaction report-
ing plan or an effective national market
system plan as those terms are defined
in §242.600 of this chapter during the
four-week period specified in paragraph
(e)(1)(ii) of this section.

(2) If the securities sold are debt se-
curities, then the amount of debt secu-
rities sold for the account of an affil-
iate of the issuer, regardless of whether
those securities are restricted, shall
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not exceed the greater of the limita-
tion set forth in paragraph (e)(1) of this
section or, together with all sales of se-
curities of the same tranche (or class
when the securities are non-
participatory preferred stock) sold for
the account of such person within the
preceding three months, ten percent of
the principal amount of the tranche (or
class when the securities are non-
participatory preferred stock) attrib-
utable to the securities sold.

(3) Determination of amount. For the
purpose of determining the amount of
securities specified in paragraph (e)(1)
of this section and, as applicable, para-
graph (e)(2) of this section, the fol-
lowing provisions shall apply:

(i) Where both convertible securities
and securities of the class into which
they are convertible are sold, the
amount of convertible securities sold
shall be deemed to be the amount of se-
curities of the class into which they
are convertible for the purpose of de-
termining the aggregate amount of se-
curities of both classes sold;

(ii) The amount of securities sold for
the account of a pledgee of those secu-
rities, or for the account of a purchaser
of the pledged securities, during any
period of three months within six
months (or within one year if the
issuer of the securities is not, or has
not been for a period of at least 90 days
immediately before the sale, subject to
the reporting requirements of section
13 or 15(d) of the Exchange Act) after a
default in the obligation secured by the
pledge, and the amount of securities
sold during the same three-month pe-
riod for the account of the pledgor
shall not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applica-
ble;

NOTE TO §230.144(e)(3)(ii): Sales by a pledg-
ee of securities pledged by a borrower will
not be aggregated under paragraph (e)(3)(ii)
with sales of the securities of the same
issuer by other pledgees of such borrower in
the absence of concerted action by such
pledgees.

(iii) The amount of securities sold for
the account of a donee of those securi-
ties during any three-month period
within six months (or within one year
if the issuer of the securities is not, or
has not been for a period of at least 90

§230.144

days immediately before the sale, sub-
ject to the reporting requirements of
section 13 or 15(d) of the Exchange Act)
after the donation, and the amount of
securities sold during the same three-
month period for the account of the
donor, shall not exceed, in the aggre-
gate, the amount specified in para-
graph (e)(1) or (2) of this section,
whichever is applicable;

(iv) Where securities were acquired
by a trust from the settlor of the trust,
the amount of such securities sold for
the account of the trust during any
three-month period within six months
(or within one year if the issuer of the
securities is not, or has not been for a
period of at least 90 days immediately
before the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Exchange Act) after the acquisition
of the securities by the trust, and the
amount of securities sold during the
same three-month period for the ac-
count of the settlor, shall not exceed,
in the aggregate, the amount specified
in paragraph (e)(1) or (2) of this section,
whichever is applicable;

(v) The amount of securities sold for
the account of the estate of a deceased
person, or for the account of a bene-
ficiary of such estate, during any
three-month period and the amount of
securities sold during the same three-
month period for the account of the de-
ceased person prior to his death shall
not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applica-
ble: Provided, that no limitation on
amount shall apply if the estate or ben-
eficiary of the estate is not an affiliate
of the issuer;

(vi) When two or more affiliates or
other persons agree to act in concert
for the purpose of selling securities of
an issuer, all securities of the same
class sold for the account of all such
persons during any three-month period
shall be aggregated for the purpose of
determining the limitation on the
amount of securities sold;

(vii) The following sales of securities
need not be included in determining
the amount of securities to be sold in
reliance upon this section:

(A) Securities sold pursuant to an ef-
fective registration statement under
the Act;
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(B) Securities sold pursuant to an ex-
emption provided by Regulation A
(§230.251 through §230.263) under the
Act;

(C) Securities sold in a transaction
exempt pursuant to section 4 of the Act
(16 U.S.C. 77d) and not involving any
public offering; and

(D) Securities sold offshore pursuant
to Regulation S (§230.901 through
§230.905, and Preliminary Notes) under
the Act.

(f) Manner of sale. (1) The securities
shall be sold in one of the following
manners:

(i) Brokers’ transactions within the
meaning of section 4(4) of the Act;

(ii) Transactions directly with a mar-
ket maker, as that term is defined in
section 3(a)(38) of the Exchange Act; or

(iii) Riskless principal transactions
where:

(A) The offsetting trades must be ex-
ecuted at the same price (exclusive of
an explicitly disclosed markup or
markdown, commission equivalent, or
other fee);

(B) The transaction is permitted to
be reported as riskless under the rules
of a self-regulatory organization; and

(C) The requirements of paragraphs
(g)(2)(applicable to any markup or
markdown, commission equivalent, or
other fee), (2)(3), and (g)(4) of this sec-
tion are met.

NOTE TO §230.144(f)(1): For purposes of this
paragraph, a riskless principal transaction
means a principal transaction where, after
having received from a customer an order to
buy, a broker or dealer purchases the secu-
rity as principal in the market to satisfy the
order to buy or, after having received from a
customer an order to sell, sells the security
as principal to the market to satisfy the
order to sell.

(2) The person selling the securities
shall not:

(i) Solicit or arrange for the solicita-
tion of orders to buy the securities in
anticipation of or in connection with
such transaction, or

(ii) Make any payment in connection
with the offer or sale of the securities
to any person other than the broker or
dealer who executes the order to sell
the securities.

(3) Paragraph (f) of this section shall
not apply to:

17 CFR Ch. Il (4-1-25 Edition)

(i) Securities sold for the account of
the estate of a deceased person or for
the account of a beneficiary of such es-
tate provided the estate or estate bene-
ficiary is not an affiliate of the issuer;
or

(ii) Debt securities.

(g) Brokers’ transactions. The term
brokers’ transactions in section 4(4) of
the Act shall for the purposes of this
rule be deemed to include transactions
by a broker in which such broker:

(1) Does no more than execute the
order or orders to sell the securities as
agent for the person for whose account
the securities are sold;

(2) Receives no more than the usual
and customary broker’s commission;

(3) Neither solicits nor arranges for
the solicitation of customers’ orders to
buy the securities in anticipation of or
in connection with the transaction;
Provided, that the foregoing shall not
preclude:

(i) Inquiries by the broker of other
brokers or dealers who have indicated
an interest in the securities within the
preceding 60 days;

(ii) Inquiries by the broker of his cus-
tomers who have indicated an unsolic-
ited bona fide interest in the securities
within the preceding 10 business days;

(iii) The publication by the broker of
bid and ask quotations for the security
in an inter-dealer quotation system
provided that such quotations are inci-
dent to the maintenance of a bona fide
inter-dealer market for the security for
the broker’s own account and that the
broker has published bona fide bid and
ask quotations for the security in an
inter-dealer quotation system on each
of at least twelve days within the pre-
ceding thirty calendar days with no
more than four business days in succes-
sion without such two-way quotations;
or

(iv) The publication by the broker of
bid and ask quotations for the security
in an alternative trading system, as de-
fined in §242.300 of this chapter, pro-
vided that the broker has published
bona fide bid and ask quotations for
the security in the alternative trading
system on each of the last twelve busi-
ness days; and

NoTE TO §230.144(g)(3)(ii): The broker
should obtain and retain in his files written
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evidence of indications of bona fide unsolic-
ited interest by his customers in the securi-
ties at the time such indications are re-
ceived.

(4) After reasonable inquiry is not
aware of circumstances indicating that
the person for whose account the secu-
rities are sold is an underwriter with
respect to the securities or that the
transaction is a part of a distribution
of securities of the issuer. Without lim-
iting the foregoing, the broker shall be
deemed to be aware of any facts or
statements contained in the notice re-
quired by paragraph (h) of this section.

NoOTES: (i) The broker, for his own protec-
tion, should obtain and retain in his files a
copy of the notice required by paragraph (h)
of this section.

(ii) The reasonable inquiry required by
paragraph (g)(3) of this section should in-
clude, but not necessarily be limited to, in-
quiry as to the following matters:

(a) The length of time the securities have
been held by the person for whose account
they are to be sold. If practicable, the in-
quiry should include physical inspection of
the securities;

(b) The nature of the transaction in which
the securities were acquired by such person;

(¢) The amount of securities of the same
class sold during the past 3 months by all
persons whose sales are required to be taken
into consideration pursuant to paragraph (e)
of this section;

(d) Whether such person intends to sell ad-
ditional securities of the same class through
any other means;

(e) Whether such person has solicited or
made any arrangement for the solicitation of
buy orders in connection with the proposed
sale of securities;

(f) Whether such person has made any pay-
ment to any other person in connection with
the proposed sale of the securities; and

(9) The number of shares or other units of
the class outstanding, or the relevant trad-
ing volume.

(h) Notice of proposed sale. (1) Report-
ing issuers. If the issuer is, and has been
for a period of at least 90 days imme-
diately before the sale, subject to the
reporting requirements of section 13 or
15(d) of the Exchange Act and the
amount of securities to be sold in reli-
ance upon this rule during any period
of three months exceeds 5,000 shares or
other units or has an aggregate sale
price in excess of $50,000, a notice on
Form 144 (§239.144 of this chapter) shall
be filed electronically with the Com-
mission.

§230.144

(2) Non-reporting issuers. If the issuer
is not subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, and the amount of securi-
ties to be sold in reliance upon this
rule during any period of three months
exceeds 5,000 shares or other units or
has an aggregate sale price in excess of
$50,000, three copies of a notice on
Form 144 (§239.144 of this chapter) shall
be filed with the Commission.

(3) The Form 144 shall be signed by
the person for whose account the secu-
rities are to be sold and shall be trans-
mitted for filing concurrently with ei-
ther the placing with a broker of an
order to execute a sale of securities in
reliance upon this rule or the execution
directly with a market maker of such a
sale. Neither the filing of such notice
nor the failure of the Commission to
comment on such notice shall be
deemed to preclude the Commission
from taking any action that it deems
necessary or appropriate with respect
to the sale of the securities referred to
in such notice. The person filing the
notice required by this paragraph shall
have a bona fide intention to sell the
securities referred to in the notice
within a reasonable time after the fil-
ing of such notice.

(i) Unavailability to securities of issuers
with no or nominal operations and no or
nominal non-cash assets. (1) This section
is not available for the resale of securi-
ties initially issued by an issuer de-
fined below:

(i) An issuer, other than a business
combination related shell company, as
defined in §230.405, or an asset-backed
issuer, as defined in Item 1101(b) of
Regulation AB (§229.1101(b) of this
chapter), that has:

(A) No or nominal operations; and

(B) Either:

(I) No or nominal assets;

(2) Assets consisting solely of cash
and cash equivalents; or

(3) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets; or

(ii) An issuer that has been at any
time previously an issuer described in
paragraph (i)(1)@{).

(2) Notwithstanding paragraph (i)(1),
if the issuer of the securities pre-
viously had been an issuer described in
paragraph (i)(1)(i) but has ceased to be
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an issuer described in paragraph
(1)(1)(@{); is subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act; has filed all reports and
other materials required to be filed by
section 13 or 15(d) of the Exchange Act,
as applicable, during the preceding 12
months (or for such shorter period that
the issuer was required to file such re-
ports and materials), other than Form
8-K reports (§249.308 of this chapter);
and has filed current “Form 10 infor-
mation” with the Commission reflect-
ing its status as an entity that is no
longer an issuer described in paragraph
(i)(1)({), then those securities may be
sold subject to the requirements of this
section after one year has elapsed from
the date that the issuer filed ‘“‘Form 10
information” with the Commission.

(3) The term ‘“Form 10 information”
means the information that is required
by Form 10 or Form 20-F (§249.210 or
§249.220f of this chapter), as applicable
to the issuer of the securities, to reg-
ister under the Exchange Act each
class of securities being sold under this
rule. The issuer may provide the Form
10 information in any filing of the
issuer with the Commission. The Form
10 information is deemed filed when
the initial filing is made with the Com-
mission.

[37 FR 596, Jan. 14, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §230.144, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§230.144A Private resales of securities
to institutions.

PRELIMINARY NOTES: 1. This section relates
solely to the application of section 5 of the
Act and not to antifraud or other provisions
of the federal securities laws.

2. Attempted compliance with this section
does not act as an exclusive election; any
seller hereunder may also claim the avail-
ability of any other applicable exemption
from the registration requirements of the
Act.

3. In view of the objective of this section
and the policies underlying the Act, this sec-
tion is not available with respect to any
transaction or series of transactions that, al-
though in technical compliance with this
section, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.

17 CFR Ch. Il (4-1-25 Edition)

4. Nothing in this section obviates the need
for any issuer or any other person to comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (the Exchange
Act), whenever such requirements are appli-
cable.

5. Nothing in this section obviates the need
for any person to comply with any applicable
state law relating to the offer or sale of secu-
rities.

6. Securities acquired in a transaction
made pursuant to the provisions of this sec-
tion are deemed to be restricted securities
within the meaning of §230.144(a)(3) of this
chapter.

7. The fact that purchasers of securities
from the issuer thereof may purchase such
securities with a view to reselling such secu-
rities pursuant to this section will not affect
the availability to such issuer of an exemp-
tion under section 4(a)(2) of the Act, or Regu-
lation D under the Act, from the registration
requirements of the Act.

(a) Definitions. (1) For purposes of
this section, qualified institutional buyer
shall mean:

(i) Any of the following entities, act-
ing for its own account or the accounts
of other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $100
million in securities of issuers that are
not affiliated with the entity:

(A) Any insurance company as defined
in section 2(a)(13) of the Act;

NOTE: A purchase by an insurance company
for one or more of its separate accounts, as
defined by section 2(a)(37) of the Investment
Company Act of 1940 (the ‘‘Investment Com-
pany Act’), which are neither registered
under section 8 of the Investment Company
Act nor required to be so registered, shall be
deemed to be a purchase for the account of
such insurance company.

(B) Any investment company reg-
istered under the Investment Company
Act or any business development com-
pany as defined in section 2(a)(48) of
that Act;

(C) Any Small Business Investment
Company licensed by the U.S. Small
Business Administration under section
301(c) or (d) of the Small Business In-
vestment Act of 1958 or any Rural Busi-
ness Investment Company as defined in
section 384A of the Consolidated Farm
and Rural Development Act;
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(D) Any plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees;

(E) Any employee benefit plan within
the meaning of title I of the Employee
Retirement Income Security Act of
1974;

(F) Any trust fund whose trustee is a
bank or trust company and whose par-
ticipants are exclusively plans of the
types identified in paragraph (a)(1)(i)
(D) or (E) of this section, except trust
funds that include as participants indi-
vidual retirement accounts or H.R. 10
plans.

(G) Any business development company
as defined in section 202(a)(22) of the
Investment Advisers Act of 1940;

(H) Any organization described in
section 501(c)(3) of the Internal Rev-
enue Code, corporation (other than a
bank as defined in section 3(a)(2) of the
Act or a savings and loan association
or other institution referenced in sec-
tion 3(a)(b)(A) of the Act or a foreign
bank or savings and loan association or
equivalent institution), partnership,
limited liability company, or Massa-
chusetts or similar business trust;

(I) Any investment adviser registered
under the Investment Advisers Act;
and

(J) Any institutional accredited in-
vestor, as defined in rule 501(a) under
the Act (17 CFR 230.501(a)), of a type
not listed in paragraphs (a)(1)({)(A)
through (I) or paragraphs (a)(1)(ii)
through (vi).

NOTE 1 TO PARAGRAPH (2)(1)(1)(J): An entity
seeking qualified institutional buyer status
under Rule 144A(a)(1)(1)(J) may be formed for
the purpose of acquiring the securities being
offered under this section.

(ii) Any dealer registered pursuant to
section 15 of the Exchange Act, acting
for its own account or the accounts of
other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $10
million of securities of issuers that are
not affiliated with the dealer, Provided,
That securities constituting the whole
or a part of an unsold allotment to or
subscription by a dealer as a partici-
pant in a public offering shall not be
deemed to be owned by such dealer;

§230.144A

(iii) Any dealer registered pursuant to
section 15 of the Exchange Act acting
in a riskless principal transaction on
behalf of a qualified institutional
buyer;

NOTE: A registered dealer may act as
agent, on a non-discretionary basis, in a
transaction with a qualified institutional
buyer without itself having to be a qualified
institutional buyer.

(iv) Any investment company reg-
istered under the Investment Company
Act, acting for its own account or for
the accounts of other qualified institu-
tional buyers, that is part of a family
of investment companies which own in
the aggregate at least $100 million in
securities of issuers, other than issuers
that are affiliated with the investment
company or are part of such family of
investment companies. Family of invest-
ment companies means any two or more
investment companies registered under
the Investment Company Act, except
for a unit investment trust whose as-
sets consist solely of shares of one or
more registered investment companies,
that have the same investment adviser
(or, in the case of unit investment
trusts, the same depositor), Provided
That, for purposes of this section:

(A) Each series of a series company
(as defined in Rule 18f-2 under the In-
vestment Company Act [17 CFR 270.18f—
2]) shall be deemed to be a separate in-
vestment company; and

(B) Investment companies shall be
deemed to have the same adviser (or
depositor) if their advisers (or deposi-
tors) are majority-owned subsidiaries
of the same parent, or if one invest-
ment company’s adviser (or depositor)
is a majority-owned subsidiary of the
other investment company’s adviser
(or depositor);

(v) Any entity, all of the equity own-
ers of which are qualified institutional
buyers, acting for its own account or
the accounts of other qualified institu-
tional buyers; and

(vi) Any bank as defined in section
3(a)(2) of the Act, any savings and loan
association or other institution as ref-
erenced in section 3(a)(5)(A) of the Act,
or any foreign bank or savings and loan
association or equivalent institution,
acting for its own account or the ac-
counts of other qualified institutional
buyers, that in the aggregate owns and
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invests on a discretionary basis at
least $100 million in securities of
issuers that are not affiliated with it
and that has an audited net worth of at
least $25 million as demonstrated in its
latest annual financial statements, as
of a date not more than 16 months pre-
ceding the date of sale under the Rule
in the case of a U.S. bank or savings
and loan association, and not more
than 18 months preceding such date of
sale for a foreign bank or savings and
loan association or equivalent institu-
tion.

(2) In determining the aggregate
amount of securities owned and in-
vested on a discretionary basis by an
entity, the following instruments and
interests shall be excluded: bank de-
posit notes and certificates of deposit;
loan participations; repurchase agree-
ments; securities owned but subject to
a repurchase agreement; and currency,
interest rate and commodity swaps.

(3) The aggregate value of securities
owned and invested on a discretionary
basis by an entity shall be the cost of
such securities, except where the enti-
ty reports its securities holdings in its
financial statements on the basis of
their market value, and no current in-
formation with respect to the cost of
those securities has been published. In
the latter event, the securities may be
valued at market for purposes of this
section.

(4) In determining the aggregate
amount of securities owned by an enti-
ty and invested on a discretionary
basis, securities owned by subsidiaries
of the entity that are consolidated
with the entity in its financial state-
ments prepared in accordance with
generally accepted accounting prin-
ciples may be included if the invest-
ments of such subsidiaries are managed
under the direction of the entity, ex-
cept that, unless the entity is a report-
ing company under section 13 or 15(d)
of the Exchange Act, securities owned
by such subsidiaries may not be in-
cluded if the entity itself is a majority-
owned subsidiary that would be in-
cluded in the consolidated financial
statements of another enterprise.

(6) For purposes of this section, risk-
less principal transaction means a trans-
action in which a dealer buys a secu-
rity from any person and makes a si-

17 CFR Ch. Il (4-1-25 Edition)

multaneous offsetting sale of such se-
curity to a qualified institutional
buyer, including another dealer acting
as riskless principal for a qualified in-
stitutional buyer.

(6) For purposes of this section, effec-
tive conversion premium means the
amount, expressed as a percentage of
the security’s conversion value, by
which the price at issuance of a con-
vertible security exceeds its conversion
value.

(7T) For purposes of this section, effec-
tive exercise premium means the amount,
expressed as a percentage of the war-
rant’s exercise value, by which the sum
of the price at issuance and the exer-
cise price of a warrant exceeds its exer-
cise value.

(b) Sales by persons other than issuers
or dealers. Any person, other than the
issuer or a dealer, who offers or sells
securities in compliance with the con-
ditions set forth in paragraph (d) of
this section shall be deemed not to be
engaged in a distribution of such secu-
rities and therefore not to be an under-
writer of such securities within the
meaning of sections 2(a)(11) and 4(a)(1)
of the Act.

(c) Sales by dealers. Any dealer who
offers or sells securities in compliance
with the conditions set forth in para-
graph (d) of this section shall be
deemed not to be a participant in a dis-
tribution of such securities within the
meaning of section 4(a)(3)(C) of the Act
and not to be an underwriter of such
securities within the meaning of sec-
tion 2(a)(11) of the Act, and such secu-
rities shall be deemed not to have been
offered to the public within the mean-
ing of section 4(a)(3)(A) of the Act.

(d) Conditions to be met. To qualify for
exemption under this section, an offer
or sale must meet the following condi-
tions:

(1) The securities are sold only to a
qualified institutional buyer or to a
purchaser that the seller and any per-
son acting on behalf of the seller rea-
sonably believe is a qualified institu-
tional buyer. In determining whether a
prospective purchaser is a qualified in-
stitutional buyer, the seller and any
person acting on its behalf shall be en-
titled to rely upon the following non-
exclusive methods of establishing the
prospective purchaser’s ownership and
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discretionary investments of securi-
ties:

(i) The prospective purchaser’s most
recent publicly available financial
statements, Provided That such state-
ments present the information as of a
date within 16 months preceding the
date of sale of securities under this sec-
tion in the case of a U.S. purchaser and
within 18 months preceding such date
of sale for a foreign purchaser;

(ii) The most recent publicly avail-
able information appearing in docu-
ments filed by the prospective pur-
chaser with the Commission or another
United States federal, state, or local
governmental agency or self-regu-
latory organization, or with a foreign
governmental agency or self-regu-
latory organization, Provided That any
such information is as of a date within
16 months preceding the date of sale of
securities under this section in the
case of a U.S. purchaser and within 18
months preceding such date of sale for
a foreign purchaser;

(iii) The most recent publicly avail-
able information appearing in a recog-
nized securities manual, Provided That
such information is as of a date within
16 months preceding the date of sale of
securities under this section in the
case of a U.S. purchaser and within 18
months preceding such date of sale for
a foreign purchaser; or

(iv) A certification by the chief fi-
nancial officer, a person fulfilling an
equivalent function, or other executive
officer of the purchaser, specifying the
amount of securities owned and in-
vested on a discretionary basis by the
purchaser as of a specific date on or
since the close of the purchaser’s most
recent fiscal year, or, in the case of a
purchaser that is a member of a family
of investment companies, a certifi-
cation by an executive officer of the in-
vestment adviser specifying the
amount of securities owned by the fam-
ily of investment companies as of a
specific date on or since the close of
the purchaser’s most recent fiscal year;

(2) The seller and any person acting
on its behalf takes reasonable steps to
ensure that the purchaser is aware that
the seller may rely on the exemption
from the provisions of section 5 of the
Act provided by this section;

(3) The securities offered or sold:

§230.144A

(i) Were not, when issued, of the same
class as securities listed on a national
securities exchange registered under
section 6 of the Exchange Act or
quoted in a U.S. automated inter-deal-
er quotation system; Provided, That se-
curities that are convertible or ex-
changeable into securities so listed or
quoted at the time of issuance and that
had an effective conversion premium of
less than 10 percent, shall be treated as
securities of the class into which they
are convertible or exchangeable; and
that warrants that may be exercised
for securities so listed or quoted at the
time of issuance, for a period of less
than 3 years from the date of issuance,
or that had an effective exercise pre-
mium of less than 10 percent, shall be
treated as securities of the class to be
issued upon exercise; and Provided fur-
ther, That the Commission may from
time to time, taking into account
then-existing market practices, des-
ignate additional securities and classes
of securities that will not be deemed of
the same class as securities listed on a
national securities exchange or quoted
in a U.S. automated inter-dealer
quotation system; and

(ii) Are not securities of an open-end
investment company, unit investment
trust or face-amount certificate com-
pany that is or is required to be reg-
istered under section 8 of the Invest-
ment Company Act; and

(4)(i) In the case of securities of an
issuer that is neither subject to section
13 or 15(d) of the Exchange Act, nor ex-
empt from reporting pursuant to Rule
12g3-2(b) (§240.12g3-2(b) of this chapter)
under the Exchange Act, nor a foreign
government as defined in Rule 405
(§230.405 of this chapter) eligible to reg-
ister securities under Schedule B of the
Act, the holder and a prospective pur-
chaser designated by the holder have
the right to obtain from the issuer,
upon request of the holder, and the pro-
spective purchaser has received from
the issuer, the seller, or a person act-
ing on either of their behalf, at or prior
to the time of sale, upon such prospec-
tive purchaser’s request to the holder
or the issuer, the following information
(which shall be reasonably current in
relation to the date of resale under this
section): a very brief statement of the
nature of the business of the issuer and
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the products and services it offers; and
the issuer’s most recent balance sheet
and profit and loss and retained earn-
ings statements, and similar financial
statements for such part of the two
preceding fiscal years as the issuer has
been in operation (the financial state-
ments should be audited to the extent
reasonably available).

(ii) The requirement that the infor-
mation be reasonably current will be
presumed to be satisfied if:

(A) The balance sheet is as of a date
less than 16 months before the date of
resale, the statements of profit and
loss and retained earnings are for the
12 months preceding the date of such
balance sheet, and if such balance
sheet is not as of a date less than 6
months before the date of resale, it
shall be accompanied by additional
statements of profit and loss and re-
tained earnings for the period from the
date of such balance sheet to a date
less than 6 months before the date of
resale; and

(B) The statement of the nature of
the issuer’s business and its products
and services offered is as of a date
within 12 months prior to the date of
resale; or

(C) With regard to foreign private
issuers, the required information meets
the timing requirements of the issuer’s
home country or principal trading mar-
kets.

(e) Offers and sales of securities pur-
suant to this section shall be deemed
not to affect the availability of any ex-
emption or safe harbor relating to any
previous or subsequent offer or sale of
such securities by the issuer or any
prior or subsequent holder thereof.

[66 FR 17945, Apr. 30, 1990, as amended at 57
FR 48722, Oct. 28, 1992; 78 FR 44804, July 24,
2013; 85 FR 64276, Oct. 9, 2020]

§230.145 Reclassification of securities,
mergers, consolidations and acqui-
sitions of assets.

PRELIMINARY NOTE: Rule 145 (§230.145 of
this chapter) is designed to make available
the protection provided by registration
under the Securities Act of 1933, as amended
(Act), to persons who are offered securities
in a business combination of the type de-
scribed in paragraphs (a) (1), (2) and (3) of the
rule. The thrust of the rule is that an offer,
offer to sell, offer for sale, or sale occurs when
there is submitted to security holders a plan

17 CFR Ch. Il (4-1-25 Edition)

or agreement pursuant to which such holders
are required to elect, on the basis of what is
in substance a new investment decision,
whether to accept a new or different security
in exchange for their existing security. Rule
145 embodies the Commission’s determina-
tion that such transactions are subject to
the registration requirements of the Act, and
that the previously existing no-sale theory of
Rule 133 is no longer consistent with the
statutory purposes of the Act. See Release
No. 33-5316 (October 6, 1972) [37 FR 23631]. Se-
curities issued in transactions described in
paragraph (a) of Rule 145 may be registered
on Form S—4 or F-4 (§239.25 or §239.34 of this
chapter) or Form N-14 (§239.23 of this chap-
ter) under the Act.

Transactions for which statutory ex-
emptions under the Act, including
those contained in sections 3(a)(9), (10),
(11) and 4(2), are otherwise available
are not affected by Rule 145. Reference
is made to Rule 153a (§230.153a of this
chapter) describing the prospectus de-
livery required in a transaction of the
type referred to in Rule 145. A reclassi-
fication of securities covered by Rule
145 would be exempt from registration
pursuant to section 3(a)(9) or (11) of the
Act if the conditions of either of these
sections are satisfied.

(a) Transactions within this section. An
offer, offer to sell, offer for sale, or sale
shall be deemed to be involved, within
the meaning of section 2(3) of the Act,
so far as the security holders of a cor-
poration or other person are concerned
where, pursuant to statutory provi-
sions of the jurisdiction under which
such corporation or other person is or-
ganized, or pursuant to provisions con-
tained in its certificate of incorpora-
tion or similar controlling instru-
ments, or otherwise, there is submitted
for the vote or consent of such security
holders a plan or agreement for:

(1) Reclassifications. A reclassification
of securities of such corporation or
other person, other than a stock split,
reverse stock split, or change in par
value, which involves the substitution
of a security for another security;

(2) Mergers of consolidations. A statu-
tory merger or consolidation or similar
plan or acquisition in which securities
of such corporation or other person
held by such security holders will be-
come or be exchanged for securities of
any person, unless the sole purpose of
the transaction is to change an issuer’s
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domicile solely within the TUnited
States; or

(3) Transfers of assets. A transfer of
assets of such corporation or other per-
son, to another person in consideration
of the issuance of securities of such
other person or any of its affiliates, if:

(i) Such plan or agreement provides
for dissolution of the corporation or
other person whose security holders
are voting or consenting; or

(ii) Such plan or agreement provides
for a pro rata or similar distribution of
such securities to the security holders
voting or consenting; or

(iii) The board of directors or similar
representatives of such corporation or
other person, adopts resolutions rel-
ative to paragraph (a)(3) (i) or (ii) of
this section within 1 year after the
taking of such vote or consent; or

(iv) The transfer of assets is a part of
a preexisting plan for distribution of
such securities, notwithstanding para-
graph (a)(3) (i), (ii), or (iii) of this sec-
tion.

(b) Communications before a Registra-
tion Statement is filed. Communications
made in connection with or relating to
a transaction described in paragraph
(a) of this section that will be reg-
istered under the Act may be made
under §230.135, §230.165 or §230.166.

(c) Persons and parties deemed to be
underwriters. For purposes of this sec-
tion, if any party to a transaction spec-
ified in paragraph (a) of this section is
a shell company, other than a business
combination related shell company, as
those terms are defined in §230.405, any
party to that transaction, other than
the issuer, or any person who is an af-
filiate of such party at the time such
transaction is submitted for vote or
consent, who publicly offers or sells se-
curities of the issuer acquired in con-
nection with any such transaction,
shall be deemed to be engaged in a dis-
tribution and therefore to be an under-
writer thereof within the meaning of
Section 2(a)(11) of the Act.

(d) Resale provisions for persons and
parties deemed underwriters. Notwith-
standing the provisions of paragraph
(c), a person or party specified in that
paragraph shall not be deemed to be
engaged in a distribution and therefore
not to be an underwriter of securities
acquired in a transaction specified in

§230.145

paragraph (a) that was registered under
the Act if:

(1) The issuer has met the require-
ments applicable to an issuer of securi-
ties in paragraph (i)(2) of §230.144; and

(2) One of the following three condi-
tions is met:

(i) Such securities are sold by such
person or party in accordance with the
provisions of paragraphs (c), (e), (f),
and (g) of §230.144 and at least 90 days
have elapsed since the date the securi-
ties were acquired from the issuer in
such transaction; or

(ii) Such person or party is not, and
has not been for at least three months,
an affiliate of the issuer, and at least
six months, as determined in accord-
ance with paragraph (d) of §230.144,
have elapsed since the date the securi-
ties were acquired from the issuer in
such transaction, and the issuer meets
the requirements of paragraph (c) of
§230.144; or

(iii) Such person or party is not, and
has not been for at least three months,
an affiliate of the issuer, and at least
one year, as determined in accordance
with paragraph (d) of §230.144, has
elapsed since the date the securities
were acquired from the issuer in such
transaction.

NOTE TO §230.145(c) AND (d): Paragraph (d)
is not available with respect to any trans-
action or series of transactions that, al-
though in technical compliance with the
rule, is part of a plan or scheme to evade the
registration requirements of the Act.

(e) Definitions. (1) The term affiliate
as used in paragraphs (c¢) and (d) of this
section shall have the same meaning as
the definition of that term in §230.144.

(2) The term party as used in para-
graphs (¢) and (d) of this section shall
mean the corporations, business enti-
ties, or other persons, other than the
issuer, whose assets or capital struc-
ture are affected by the transactions
specified in paragraph (a) of this sec-
tion.

(3) The term person as used in para-
graphs (¢) and (d) of this section, when
used in reference to a person for whose
account securities are to be sold, shall
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have the same meaning as the defini-
tion of that term in paragraph (a)(2) of
§230.144.

[87 FR 23636, Nov. 7, 1972, as amended at 49
FR 5921, Feb. 16, 1984; 50 FR 19016, May 6,
1985; 50 FR 48382, Nov. 25, 1985; 55 FR 17944,
Apr. 30, 1990; 62 FR 9245, Feb. 28, 1997; 64 FR
61449, Nov. 10, 1999; 72 FR 71570, Dec. 17, 2007;
78 FR 44769, July 24, 2013]

§230.145a Business combinations with
reporting shell companies.

With respect to a reporting shell
company’s shareholders, any direct or
indirect business combination of a re-
porting shell company that is not a
business combination related shell
company involving another entity that
is not a shell company, as those terms
are defined in §230.405, is deemed to in-
volve an offer, offer to sell, offer for
sale, or sale within the meaning of sec-
tion 2(a)(3) of the Act. For purposes of
this section, a reporting shell company
is a company other than an asset-
backed issuer as defined in §229.1101(b)
of this chapter (Item 1101(b) of Regula-
tion AB), that has:

(a) No or nominal operations;

(b) Either:

(1) No or nominal assets;

(2) Assets consisting solely of cash
and cash equivalents; or

(3) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets; and

(c) An obligation to file reports under
section 13 (15 U.S.C. 78m) or section
15(d) (15 U.S.C. 780(d)) of the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.).

[89 FR 14321, Feb. 26, 2024]

§230.146 Rules under section 18 of the
Act.

(a) Prepared by or on behalf of the
issuer. An offering document (as defined
in Section 18(d)(1) of the Act [156 U.S.C.
T7r(d)(1)]) is ‘“‘prepared by or on behalf
of the issuer” for purposes of Section 18
of the Act, if the issuer or an agent or
representative:

(1) Authorizes the document’s pro-
duction, and

(2) Approves the document before its
use.

(b) Covered securities for purposes of
Section 18.

17 CFR Ch. Il (4-1-25 Edition)

(1) For purposes of Section 18(b) of
the Act (156 U.S.C. 77r), the Commission
finds that the following national secu-
rities exchanges, or segments or tiers
thereof, have listing standards that are
substantially similar to those of the
New York Stock Exchange (“NYSE”),
the NYSE American LLC (“NYSE
American’’), or the National Market
System of the Nasdaq Stock Market
(‘“‘Nasdaq/NGM”’), and that securities
listed, or authorized for listing, on
such exchanges shall be deemed cov-
ered securities:

(i) Tier I of the NYSE Arca, Inc.;

(ii) Tier I of the NASDAQ PHLX
LLC;

(iii) The Chicago Board Options Ex-
change, Incorporated;

(iv) Options listed on Nasdaq ISE,
LLC;

(v) The Nasdaq Capital Market;

(vi) Tier I and Tier II of Bats BZX
Exchange, Inc.; and

(vii) Investors Exchange LLC.

(2) The designation of securities in
paragraphs (b)(1)(i) through (vii) of this
section as covered securities is condi-
tioned on such exchanges’ listing
standards (or segments or tiers thereof)
continuing to be substantially similar
to those of the NYSE, NYSE American,
or Nasdaq/NGM.

[62 FR 24573, May 6, 1997, as amended at 63
FR 3035, Jan. 21, 1998; 69 FR 43298, July 20,
2004; 72 FR 20414, Apr. 24, 2007; 77 FR 3597,
Jan. 25, 2012; 82 FR 50069, Oct. 30, 2017]

§230.147 Intrastate offers and sales.

(a) This section shall not raise any
presumption that the exemption pro-
vided by section 3(a)(11) of the Act (15
U.S.C. T7c(a)(11)) is not available for
transactions by an issuer which do not
satisfy all of the provisions of this sec-
tion.

(b) Manner of offers and sales. An
issuer, or any person acting on behalf
of the issuer, shall be deemed to con-
duct an offering in compliance with
section 3(a)(11) of the Act (15 U.S.C.
T7c(a)(11)), where offers and sales are
made only to persons resident within
the same state or territory in which
the issuer is resident and doing busi-
ness, within the meaning of section
3(a)(11) of the Act, so long as the issuer
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complies with the provisions of para-
graphs (c), (d), and (f) through (h) of
this section.

(¢c) Nature of the issuer. The issuer of
the securities shall at the time of any
offers and sales be a person resident
and doing business within the state or
territory in which all of the offers and
sales are made.

(1) The issuer shall be deemed to be a
resident of the state or territory in
which:

(i) It is incorporated or organized,
and it has its principal place of busi-
ness, if a corporation, limited partner-
ship, trust or other form of business or-
ganization that is organized under
state or territorial law. The issuer
shall be deemed to have its principal
place of business in a state or territory
in which the officers, partners or man-
agers of the issuer primarily direct,
control and coordinate the activities of
the issuer;

(ii) It has its principal place of busi-
ness, as defined in paragraph (¢)(1)(i) of
this section, if a general partnership or
other form of business organization
that is not organized under any state
or territorial law;

(iii) Such person’s principal residence
is located, if an individual.

Instruction to paragraph (c)(1): An
issuer that has previously conducted
an intrastate offering pursuant to this
section (§230.147) or Rule 147A
(§230.147TA) may not conduct another
intrastate offering pursuant to this
section (§230.147) in a different state or
territory, until the expiration of the
time period specified in paragraph (e)
of this section (§230.147(e)) or para-
graph (e) of Rule 147A (§230.147A(e)),
calculated on the basis of the date of
the last sale in such offering.

(2) The issuer shall be deemed to be
doing business within a state or terri-
tory if the issuer satisfies at least one
of the following requirements:

(i) The issuer derived at least 80% of
its consolidated gross revenues from
the operation of a business or of real
property located in or from the ren-
dering of services within such state or
territory;

Instruction to paragraph (c)(2)(i): Rev-
enues must be calculated based on the
issuer’s most recent fiscal year, if the
first offer of securities pursuant to this

§230.147

section is made during the first six
months of the issuer’s current fiscal
year, and based on the first six months
of the issuer’s current fiscal year or
during the twelve-month fiscal period
ending with such six-month period, if
the first offer of securities pursuant to
this section is made during the last six
months of the issuer’s current fiscal
year.

(ii) The issuer had at the end of its
most recent semi-annual fiscal period
prior to an initial offer of securities in
any offering or subsequent offering
pursuant to this section, at least 80%
of its assets and those of its subsidi-
aries on a consolidated basis located
within such state or territory;

(iii) The issuer intends to use and
uses at least 80% of the net proceeds to
the issuer from sales made pursuant to
this section (§230.147) in connection
with the operation of a business or of
real property, the purchase of real
property located in, or the rendering of
services within such state or territory;
or

(iv) A majority of the issuer’s em-
ployees are based in such state or terri-
tory.

(d) Residence of offerees and pur-
chasers. Offers and sales of securities
pursuant to this section (§230.147) shall
be made only to residents of the state
or territory in which the issuer is resi-
dent, as determined pursuant to para-
graph (c) of this section, or who the
issuer reasonably believes, at the time
of the offer and sale, are residents of
the state or territory in which the
issuer is resident. For purposes of de-
termining the residence of offerees and
purchasers:

(1) A corporation, partnership, lim-
ited liability company, trust or other
form of business organization shall be
deemed to be a resident of a state or
territory if, at the time of the offer and
sale to it, it has its principal place of
business, as defined in paragraph
(¢)(1)(i) of this section, within such
state or territory.

Instruction to paragraph (d)(1): A trust
that is not deemed by the law of the
state or territory of its creation to be
a separate legal entity is deemed to be
a resident of each state or territory in
which its trustee is, or trustees are,
resident.
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(2) Individuals shall be deemed to be
residents of a state or territory if such
individuals have, at the time of the
offer and sale to them, their principal
residence in the state or territory.

(3) A corporation, partnership, trust
or other form of business organization,
which is organized for the specific pur-
pose of acquiring securities offered pur-
suant to this section (§230.147), shall
not be a resident of a state or territory
unless all of the beneficial owners of
such organization are residents of such
state or territory.

Instruction to paragraph (d): Obtaining
a written representation from pur-
chasers of in-state residency status
will not, without more, be sufficient to
establish a reasonable belief that such
purchasers are in-state residents.

(e) Limitation on resales. For a period
of six months from the date of the sale
by the issuer of a security pursuant to
this section (§230.147), any resale of
such security shall be made only to
persons resident within the state or
territory in which the issuer was resi-
dent, as determined pursuant to para-
graph (c) of this section, at the time of
the sale of the security by the issuer.

Instruction to paragraph (e): In the
case of convertible securities, resales
of either the convertible security, or if
it is converted, the underlying secu-
rity, could be made during the period
described in paragraph (e) only to per-
sons resident within such state or ter-
ritory. For purposes of this paragraph
(e), a conversion in reliance on section
3(a)(9) of the Act (15 U.S.C. 77c(a)(9))
does not begin a new period.

(f) Precautions against interstate sales.
(1) The issuer shall, in connection with
any securities sold by it pursuant to
this section:

(i) Place a prominent legend on the
certificate or other document evidenc-
ing the security stating that: ‘‘Offers
and sales of these securities were made
under an exemption from registration
and have not been registered under the
Securities Act of 1933. For a period of
six months from the date of the sale by
the issuer of these securities, any re-
sale of these securities (or the under-
lying securities in the case of convert-
ible securities) shall be made only to
persons resident within the state or
territory of [identify the name of the

17 CFR Ch. Il (4-1-25 Edition)

state or territory in which the issuer
was resident at the time of the sale of
the securities by the issuer].”’;

(ii) Issue stop transfer instructions to
the issuer’s transfer agent, if any, with
respect to the securities, or, if the
issuer transfers its own securities,
make a notation in the appropriate
records of the issuer; and

(iii) Obtain a written representation
from each purchaser as to his or her
residence.

(2) The issuer shall, in connection
with the issuance of new certificates
for any of the securities that are sold
pursuant to this section (§230.147) that
are presented for transfer during the
time period specified in paragraph (e),
take the steps required by paragraphs
(f)(1)(1) and (ii) of this section.

(3) The issuer shall, at the time of
any offer or sale by it of a security pur-
suant to this section (§230.147), promi-
nently disclose to each offeree in the
manner in which any such offer is com-
municated and to each purchaser of
such security in writing a reasonable
period of time before the date of sale,
the following: ‘‘Sales will be made only
to residents of [identify the name of
the state or territory in which the
issuer was resident at the time of the
sale of the securities by the issuer]. Of-
fers and sales of these securities are
made under an exemption from reg-
istration and have not been registered
under the Securities Act of 1933. For a
period of six months from the date of
the sale by the issuer of the securities,
any resale of the securities (or the un-
derlying securities in the case of con-
vertible securities) shall be made only
to persons resident within the state or
territory of [identify the name of the
state or territory in which the issuer
was resident at the time of the sale of
the securities by the issuer].”

(g) Integration with other offerings. To
determine whether offers and sales
should be integrated, refer to §230.152.

[81 FR 83550, Nov. 21, 2016, as amended at 86
FR 3594, Jan. 14, 2021]

§230.147A Intrastate sales exemption.

(a) Scope of the exemption. Offers and
sales by or on behalf of an issuer of its
securities made in accordance with this
section (§230.147A) are exempt from
section 5 of the Act (15 U.S.C. 77e). This
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exemption is not available to an issuer
that is an investment company reg-
istered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.).

(b) Manner of offers and sales. An
issuer, or any person acting on behalf
of the issuer, may rely on this exemp-
tion to make offers and sales using any
form of general solicitation and gen-
eral advertising, so long as the issuer
complies with the provisions of para-
graphs (c), (d), and (f) through (h) of
this section.

(c) Nature of the issuer. The issuer of
the securities shall at the time of any
offers and sales be a person resident
and doing business within the state or
territory in which all of the sales are
made.

(1) The issuer shall be deemed to be a
resident of the state or territory in
which it has its principal place of busi-
ness. The issuer shall be deemed to
have its principal place of business in a
state or territory in which the officers,
partners or managers of the issuer pri-
marily direct, control and coordinate
the activities of the issuer.

(2) The issuer shall be deemed to be
doing business within a state or terri-
tory if the issuer satisfies at least one
of the following requirements:

(i) The issuer derived at least 80% of
its consolidated gross revenues from
the operation of a business or of real
property located in or from the ren-
dering of services within such state or
territory;

Instruction to paragraph (c)(2)(i): Rev-
enues must be calculated based on the
issuer’s most recent fiscal year, if the
first offer of securities pursuant to this
section is made during the first six
months of the issuer’s current fiscal
year, and based on the first six months
of the issuer’s current fiscal year or
during the twelve-month fiscal period
ending with such six-month period, if
the first offer of securities pursuant to
this section is made during the last six
months of the issuer’s current fiscal
year.

(ii) The issuer had at the end of its
most recent semi-annual fiscal period
prior to an initial offer of securities in
any offering or subsequent offering
pursuant to this section, at least 80%
of its assets and those of its subsidi-

§230.147A

aries on a consolidated basis located
within such state or territory;

(iii) The issuer intends to use and
uses at least 80% of the net proceeds to
the issuer from sales made pursuant to
this section (§230.147A) in connection
with the operation of a business or of
real property, the purchase of real
property located in, or the rendering of
services within such state or territory;
or

(iv) A majority of the issuer’s em-
ployees are based in such state or terri-
tory.

Instruction to paragraph (c): An issuer
that has previously conducted an intra-
state offering pursuant to this section
(§230.147A) or Rule 147 (§230.147) may
not conduct another intrastate offering
pursuant to this section (§230.147A) in a
different state or territory, until the
expiration of the time period specified
in paragraph (e) of this section
(§230.147A(e)) or paragraph (e) of Rule
147 (§230.147(e)), calculated on the basis
of the date of the last sale in such of-
fering.

(d) Residence of purchasers. Sales of
securities pursuant to this section
(§230.147A) shall be made only to resi-
dents of the state or territory in which
the issuer is resident, as determined
pursuant to paragraph (c) of this sec-
tion, or who the issuer reasonably be-
lieves, at the time of sale, are residents
of the state or territory in which the
issuer is resident. For purposes of de-
termining the residence of purchasers:

(1) A corporation, partnership, lim-
ited liability company, trust or other
form of business organization shall be
deemed to be a resident of a state or
territory if, at the time of sale to it, it
has its principal place of business, as
defined in paragraph (c)(1) of this sec-
tion, within such state or territory.

Instruction to paragraph (d)(1): A trust
that is not deemed by the law of the
state or territory of its creation to be
a separate legal entity is deemed to be
a resident of each state or territory in
which its trustee is, or trustees are,
resident.

(2) Individuals shall be deemed to be
residents of a state or territory if such
individuals have, at the time of sale to
them, their principal residence in the
state or territory.
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(3) A corporation, partnership, trust
or other form of business organization,
which is organized for the specific pur-
pose of acquiring securities offered pur-
suant to this section (§230.147A), shall
not be a resident of a state or territory
unless all of the beneficial owners of
such organization are residents of such
state or territory.

Instruction to paragraph (d): Obtaining
a written representation from pur-
chasers of in-state residency status
will not, without more, be sufficient to
establish a reasonable belief that such
purchasers are in-state residents.

(e) Limitation on resales. For a period
of six months from the date of the sale
by the issuer of a security pursuant to
this section (§230.147A), any resale of
such security shall be made only to
persons resident within the state or
territory in which the issuer was resi-
dent, as determined pursuant to para-
graph (c) of this section, at the time of
the sale of the security by the issuer.

Instruction to paragraph (e): In the
case of convertible securities, resales
of either the convertible security, or if
it is converted, the underlying secu-
rity, could be made during the period
described in paragraph (e) only to per-
sons resident within such state or ter-
ritory. For purposes of this paragraph
(e), a conversion in reliance on section
3(a)(9) of the Act (15 U.S.C. T7c(a)(9))
does not begin a new period.

(f) Precautions against interstate sales.
(1) The issuer shall, in connection with
any securities sold by it pursuant to
this section:

(i) Place a prominent legend on the
certificate or other document evidenc-
ing the security stating that: ‘‘Offers
and sales of these securities were made
under an exemption from registration
and have not been registered under the
Securities Act of 1933. For a period of
six months from the date of the sale by
the issuer of these securities, any re-
sale of these securities (or the under-
lying securities in the case of convert-
ible securities) shall be made only to
persons resident within the state or
territory of [identify the name of the
state or territory in which the issuer
was resident at the time of the sale of
the securities by the issuer].”’;

(ii) Issue stop transfer instructions to
the issuer’s transfer agent, if any, with

17 CFR Ch. Il (4-1-25 Edition)

respect to the securities, or, if the
issuer transfers its own securities,
make a notation in the appropriate
records of the issuer; and

(iii) Obtain a written representation
from each purchaser as to his or her
residence.

(2) The issuer shall, in connection
with the issuance of new certificates
for any of the securities that are sold
pursuant to this section (§230.147A)
that are presented for transfer during
the time period specified in paragraph
(e), take the steps required by para-
graphs (f)(1)(i) and (ii) of this section.

(3) The issuer shall, at the time of
any offer or sale by it of a security pur-
suant to this section (§230.147A),
prominently disclose to each offeree in
the manner in which any such offer is
communicated and to each purchaser
of such security in writing a reasonable
period of time before the date of sale,
the following: ‘“Sales will be made only
to residents of the state or territory of
[identify the name of the state or terri-
tory in which the issuer was resident at
the time of the sale of the securities by
the issuer]. Offers and sales of these se-
curities are made under an exemption
from registration and have not been
registered under the Securities Act of
1933. For a period of six months from
the date of the sale by the issuer of the
securities, any resale of the securities
(or the underlying securities in the
case of convertible securities) shall be
made only to persons resident within
the state or territory of [identify the
name of the state or territory in which
the issuer was resident at the time of
the sale of the securities by the
issuer].”

(g) Integration with other offerings. To
determine whether offers and sales
should be integrated, refer to §230.152.

[81 FR 83551, Nov. 21, 2016, as amended at 86
FR 3594, Jan. 14, 2021]

§230.148 Exemption from general so-
licitation or general advertising.

(a) A communication will not be
deemed to constitute general solicita-
tion or general advertising if made in
connection with a seminar or meeting
in which more than one issuer partici-
pates that is sponsored by a college,
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university, or other institution of high-
er education, State or local govern-
ment or instrumentality thereof, non-
profit organization, or angel investor
group, incubator, or accelerator, pro-
vided that:

(1) No advertising for the seminar or
meeting references a specific offering
of securities by the issuer;

(2) The sponsor of the seminar or
meeting does not:

(i) Make investment recommenda-
tions or provide investment advice to
attendees of the event;

(ii) Engage in any investment nego-
tiations between the issuer and inves-
tors attending the event;

(iii) Charge attendees of the event
any fees, other than reasonable admin-
istrative fees;

(iv) Receive any compensation for
making introductions between event
attendees and issuers or for investment
negotiations between such parties; and

(v) Receive any compensation with
respect to the event that would require
registration of the sponsor as a broker
or a dealer under the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.)
or an investment adviser under the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.);

(3) The type of information regarding
an offering of securities by the issuer
that is communicated or distributed by
or on behalf of the issuer in connection
with the event is limited to a notifica-
tion that the issuer is in the process of
offering or planning to offer securities,
the type and amount of securities
being offered, the intended use of pro-
ceeds of the offering, and the
unsubscribed amount in an offering;
and

(4) If the event allows attendees to
participate virtually, rather than in
person, online participation in the
event is limited to:

(i) Individuals who are members of,
or otherwise associated with the spon-
sor organization;

(ii) Individuals that the sponsor rea-
sonably believes are accredited inves-
tors; or

(iii) Individuals who have been in-
vited to the event by the sponsor based
on industry or investment-related ex-
perience reasonably selected by the
sponsor in good faith and disclosed in

§230.150

the public communications about the
event.

(5) For purposes of this paragraph,
the term ‘‘angel investor group’’ means
a group of accredited investors that
holds regular meetings and has defined
processes and procedures for making
investment decisions, either individ-
ually or among the membership of the
group as a whole, and is neither associ-
ated nor affiliated with brokers, deal-
ers, or investment advisers.

(b) [Reserved]

[86 FR 3594, Jan. 14, 2021]

§230.149 Definition of “exchanged” in
section 3(a)(9), for certain trans-
actions.

The term exchanged in section 3(a)(9)
(sec. 202(c), 48 Stat. 906; 15 U.S.C. 77c(9))
shall be deemed to include the issuance
of a security in consideration of the
surrender, by the existing security
holders of the issuer, of outstanding se-
curities of the issuer, notwithstanding
the fact that the surrender of the out-
standing securities may be required by
the terms of the plans of exchange to
be accompanied by such payment in
cash by the security holder as may be
necessary to effect an equitable adjust-
ment, in respect of dividends or inter-
est paid or payable on the securities in-
volved in the exchange, as between
such security holder and other security
holders of the same class accepting the
offer of exchange.

[2 FR 1382, July 7, 1937]

§230.150 Definition of “commission or
other remuneration” in section
3(a)(9), for certain transactions.

The term commission or other remu-
neration in section 3(a)(9) of the Act
shall not include payments made by
the issuer, directly or indirectly, to its
security holders in connection with an
exchange of securities for outstanding
securities, when such payments are
part of the terms of the offer of ex-
change.

[2 FR 1076, May 26, 1937]
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§230.151 Safe harbor definition of cer-
tain “annuity contracts or optional
annuity contracts” within the
meaning of section 3(a)(8).

(a) Any annuity contract or optional
annuity contract (a contract) shall be
deemed to be within the provisions of
section 3(a)(8) of the Securities Act of
1933 (15 U.S.C. T7c(a)(8)), Provided, That

(1) The annuity or optional annuity
contract is issued by a corporation (the
insurer) subject to the supervision of
the insurance commissioner, bank
commissioner, or any agency or officer
performing like functions, of any State
or Territory of the United States or
the District of Columbia;

(2) The insurer assumes the invest-
ment risk under the contract as pre-
scribed in paragraph (b) of this section;
and

(3) The contract is not marketed pri-
marily as an investment.

(b) The insurer shall be deemed to as-
sume the investment risk under the
contract if:

(1) The value of the contract does not
vary according to the investment expe-
rience of a separate account;

(2) The insurer for the life of the con-
tract

(i) Guarantees the principal amount
of purchase payments and interest
credited thereto, less any deduction
(without regard to its timing) for sales,
administrative or other expenses or
charges; and

(ii) Credits a specified rate of interest
(as defined in paragraph (c) of this sec-
tion to net purchase payments and in-
terest credited thereto; and

(3) The insurer guarantees that the
rate of any interest to be credited in
excess of that described in paragraph
(b)(2)(ii) of this section will not be
modifed more frequently than once per
year.

(c) The term specified rate of interest,
as used in paragraph (b)(2)(ii) of this
section, means a rate of interest under
the contract that is at least equal to
the minimum rate required to be cred-
ited by the relevant nonforfeiture law
in the jurisdiction in which the con-
tract is issued. If that jurisdiction does
not have any applicable nonforfeiture
law at the time the contract is issued
(or if the minimum rate applicable to
an existing contract is no longer man-

17 CFR Ch. Il (4-1-25 Edition)

dated in that jurisdiction), the speci-
fied rate under the contract must at
least be equal to the minimum rate
then required for individual annuity
contracts by the NAIC Standard Non-
forfeiture Law.

[61 FR 20262, June 4, 1986]

§230.152 Integration.

This section provides a general prin-
ciple of integration and non-exclusive
safe harbors from integration of reg-
istered and exempt offerings. Because
of the objectives of this section and the
policies underlying the Act, the provi-
sions of this section will not have the
effect of avoiding integration for any
transaction or series of transactions
that, although in technical compliance
with the section, is part of a plan or
scheme to evade the registration re-
quirements of the Act.

(a) General principle of integration. If
the safe harbors in paragraph (b) of
this section do not apply, in deter-
mining whether two or more offerings
are to be treated as one for the purpose
of registration or qualifying for an ex-
emption from registration under the
Act, offers and sales will not be inte-
grated if, based on the particular facts
and circumstances, the issuer can es-
tablish that each offering either com-
plies with the registration require-
ments of the Act, or that an exemption
from registration is available for the
particular offering. In making this de-
termination:

(1) For an exempt offering prohib-
iting general solicitation, the issuer
must have a reasonable belief, based on
the facts and circumstances, with re-
spect to each purchaser in the exempt
offering prohibiting general solicita-
tion, that the issuer (or any person act-
ing on the issuer’s behalf) either:

(i) Did not solicit such purchaser
through the use of general solicitation;
or

(ii) Established a substantive rela-
tionship with such purchaser prior to
the commencement of the exempt of-
fering prohibiting general solicitation;
and

(2) For two or more concurrent ex-
empt offerings permitting general so-
licitation, in addition to satisfying the
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requirements of the particular exemp-
tion relied on, general solicitation of-
fering materials for one offering that
includes information about the mate-
rial terms of a concurrent offering
under another exemption may con-
stitute an offer of securities in such
other offering, and therefore the offer
must comply with all the requirements
for, and restrictions on, offers under
the exemption being relied on for such
other offering, including any legend re-
quirements and communications re-
strictions.

(b) Safe harbors. No integration anal-
ysis under paragraph (a) of this section
is required, if any of the following non-
exclusive safe harbors apply:

(1) Any offering made more than 30
calendar days before the commence-
ment of any other offering, or more
than 30 calendar days after the termi-
nation or completion of any other of-
fering, will not be integrated with such
other offering, provided that for an ex-
empt offering for which general solici-
tation is not permitted that follows by
30 calendar days or more an offering
that allows general solicitation, the
provisions of §230.152(a)(1) shall apply.

(2) Offers and sales made in compli-
ance with §230.701, pursuant to an em-
ployee benefit plan, or in compliance
with §§230.901 through 230.905 (Regula-
tion S) will not be integrated with
other offerings;

(3) An offering for which a registra-
tion statement under the Act has been
filed will not be integrated if it is made
subsequent to:

(i) A terminated or completed offer-
ing for which general solicitation is
not permitted;

(ii) A terminated or completed offer-
ing for which general solicitation is
permitted made only to qualified insti-
tutional buyers and institutional ac-
credited investors; or

(iii) An offering for which general so-
licitation is permitted that terminated
or completed more than 30 calendar
days prior to the commencement of the
registered offering; or

(4) Offers and sales made in reliance
on an exemption for which general so-
licitation is permitted will not be inte-
grated if made subsequent to any ter-
minated or completed offering.

§230.152

(c) Commencement of an offering. For
purposes of this section, an offering of
securities will be deemed to be com-
menced at the time of the first offer of
securities in the offering by the issuer
or its agents. The following non-exclu-
sive list of factors should be considered
in determining when an offering is
deemed to be commenced. Pursuant to
the requirements for registered and ex-
empt offerings, an issuer or its agents
may commence an offering in reliance
on:

(1) Section 230.241, on the date the
issuer first made a generic offer solic-
iting interest in a contemplated securi-
ties offering for which the issuer had
not yet determined the exemption
under the Act under which the offering
of securities would be conducted;

(2) Section 15 U.S.C. T7d(a)(2) (Sec-
tion 4(a)(2)), §§230.501 through 230.508
(Regulation D), or §230.147, or §230.147A
(Rules 147 or 147A), on the date the
issuer first made an offer of its securi-
ties in reliance on these exemptions;

(3) Sections 230.251 through 230.263
(Regulation A), on the earlier of the
date the issuer first made an offer so-
liciting interest in a contemplated se-
curities offering in reliance on §230.255,
or the public filing of a Form 1-A offer-
ing statement;

(4) Sections 227.100 through 227.503 of
this chapter (Regulation
Crowdfunding), on the earlier of the
date the issuer first made an offer so-
liciting interest in a contemplated se-
curities offering in reliance on §227.206
of this chapter, or the public filing of a
Form C offering statement; and

(5) A registration statement filed
under the Act, in the case of:

(i) A continuous offering that will
commence promptly on the date of ini-
tial effectiveness, on the date the
issuer first filed its registration state-
ment for the offering with the Commis-
sion; or

(ii) A delayed offering, on the earliest
date on which the issuer or its agents
commenced public efforts to offer and
sell the securities, which could be evi-
denced by the earlier of:

(A) The first filing of a prospectus
supplement with the Commission de-
scribing the delayed offering; or

(B) The issuance of a widely dissemi-
nated public disclosure, such as a press
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release, confirming the commencement
of the delayed offering.

NOTE 1 TO PARAGRAPH (C)(b): Offers by the
issuer, or persons acting on behalf of the
issuer, limited exclusively to qualified insti-
tutional buyers and institutional accredited
investors, including those that would qualify
for the safe harbor in §230.163B, will not be
considered the commencement of a reg-
istered offering for purposes of this section.

(d) Termination or completion of an of-
fering. For purposes of this section, the
termination or completion of an offer-
ing is deemed to have occurred when
the issuer and its agents cease efforts
to make further offers to sell the
issuer’s securities under such offering.
The following non-exclusive list of fac-
tors should be considered in deter-
mining when an offering is deemed to
be terminated or completed including
for offerings made in reliance on:

(1) Section 4(a)(2), Regulation D, or
Rules 147 or 147A, on the later of the
date:

(i) The issuer entered into a binding
commitment to sell all securities to be
sold under the offering (subject only to
conditions outside of the investor’s
control); or

(ii) The issuer and its agents ceased
efforts to make further offers to sell
the issuer’s securities under such offer-
ing;

(2) Regulation A, on:

(i) The withdrawal of an offering
statement under §230.259(a);

(ii) The filing of a §239.94 of this
chapter (Form 1-Z) with respect to a
Tier I offering under §230.257(a);

(iii) The declaration by the Commis-
sion that the offering statement has
been abandoned under §230.259(b); or

(iv) The date, after the third anniver-
sary of the date the offering statement
was initially qualified, on which
§230.251(d)(3)()(F) prohibits the issuer
from continuing to sell securities using
the offering statement, or any earlier
date on which the offering terminates
by its terms;

(3) Regulation Crowdfunding, on the
deadline of the offering identified in
the offering materials pursuant to
§227.201(g) of this chapter, or indicated
by the Regulation Crowdfunding inter-
mediary in any notice to investors de-
livered under §227.304(b) of this chap-
ter; and

17 CFR Ch. Il (4-1-25 Edition)

(4) A registration statement filed
under the Act:

(i) On the withdrawal of the registra-
tion statement after an application is
granted or deemed granted under
§230.477;

(ii) On the filing of a prospectus sup-
plement or amendment to the registra-
tion statement indicating that the of-
fering, or particular delayed offering in
the case of a shelf registration state-
ment, has been terminated or com-
pleted;

(iii) On the entry of an order of the
Commission declaring that the reg-
istration statement has been aban-
doned under §230.479;

(iv) On the date, after the third anni-
versary of the initial effective date of
the registration statement, on which
§230.415(a)(5) prohibits the issuer from
continuing to sell securities using the
registration statement, or any earlier
date on which the offering terminates
by its terms; or

(v) Any other factors that indicate
that the issuer has abandoned or
ceased its public selling efforts in fur-
therance of the offering, or particular
delayed offering in the case of a shelf
registration statement, which could be
evidenced by:

(A) The filing of a Current Report on
Form 8-K; or

(B) The issuance of a widely dissemi-
nated public disclosure by the issuer,
or its agents, informing the market
that the offering, or particular delayed
offering, in the case of a shelf registra-
tion statement, has been terminated or
completed.

NOTE 2 TO PARAGRAPH (D)(4): A particular
delayed offering may be deemed terminated
or completed, even though the issuer’s shelf
registration statement may still have an ag-
gregate amount of securities available to
offer and sell in a later delayed offering.

[86 FR 3595, Jan. 14, 2021]

§230.152a Offer or sale of certain frac-
tional interests.

Any offer or sale of a security, evi-
denced by a scrip certificate, order
form or similar document which rep-
resents a fractional interest in a share
of stock or similar security shall be
deemed a transaction by a person other
than an issuer, underwriter or dealer,
within the meaning of section 4(1) of
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the act, if the fractional interest (a) re-
sulted from a stock dividend, stock
split, reverse stock split, conversion,
merger or similar transaction, and (b)
is offered or sold pursuant to arrange-
ments for the purchase and sale of frac-
tional interests among the person enti-
tled to such fractional interests for the
purpose of combining such interests
into whole shares, and for the sale of
such number of whole shares as may be
necessary to compensate security hold-
ers for any remaining fractional inter-
ests not so combined, notwithstanding
that the issuer or an affiliate of the
issuer may act on behalf of or as agent
for the security holders in effecting
such transactions.

(Sec. 4, 48 Stat. 77, 156 U.S.C. 77d)
[30 FR 2657, Mar. 2, 1965]

§230.153 Definition of “preceded by a
prospectus” as used in section
5(b)(2) of the Act, in relation to cer-
tain transactions.

(a) Definition of preceded by a pro-
spectus. The term preceded by a pro-
spectus as used in section 5(b)(2) of the
Act, regarding any requirement of a
broker or dealer to deliver a prospectus
to a broker or dealer as a result of a
transaction effected between such par-
ties on or through a national securities
exchange or facility thereof, trading
facility of a national securities asso-
ciation, or an alternative trading sys-
tem, shall mean the satisfaction of the
conditions in paragraph (b) of this sec-
tion.

(b) Conditions. Any requirement of a
broker or dealer to deliver a prospectus
for transactions covered by paragraph
(a) of this section will be satisfied if:

(1) Securities of the same class as the
securities that are the subject of the
transaction are trading on that na-
tional securities exchange or facility
thereof, trading facility of a national
securities association, or alternative
trading system;

(2) The registration statement relat-
ing to the offering is effective and is
not the subject of any pending pro-
ceeding or examination under section
8(d) or 8(e) of the Act;

(3) Neither the issuer, nor any under-
writer or participating dealer is the
subject of a pending proceeding under

§230.153a

section 8A of the Act in connection
with the offering; and

(4) The issuer has filed or will file
with the Commission a prospectus that
satisfies the requirements of section
10(a) of the Act.

(c) Definitions. (1) The term national
securities exchange, as used in this sec-
tion, shall mean a securities exchange
registered as a national securities ex-
change under section 6 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78f).

(2) The term trading facility, as used
in this section, shall mean a trading fa-
cility sponsored and governed by the
rules of a registered securities associa-
tion or a national securities exchange.

(3) The term alternative trading sys-
tem, as used in this section, shall mean
an alternative trading system as de-
fined in Rule 300(a) of Regulation ATS
under the Securities Exchange Act of
1934 (§242.300(a) of this chapter) reg-
istered with the Commission pursuant
to Rule 301 of Regulation ATS under
the Securities Exchange Act of 1934
(§242.301(a) of this chapter).

[70 FR 44804, Aug. 3, 2005]

CROSS REFERENCES: For the rules and regu-
lations under the Securities Exchange Act of
1934, see part 240 of this chapter. For general
requirements as to prospectuses, see
§§230.400-230.434a.

§230.153a Definition of “preceded by a
prospectus” as used in section
5(b)(2) of the Act, in relation to cer-
tain transactions requiring ap-
proval of security holders.

The term preceded by a prospectus, as
used in section 5(b)(2) of the Act with
respect to any requirement for the de-
livery of a prospectus to security hold-
ers of a corporation or other person, in
connection with transactions of the
character specified in paragraph (a) of
§230.145, shall mean the delivery of a
prospectus:

(a) Prior to the vote of security hold-
ers on such transactions; or,

(b) With respect to actions taken by
consent, prior to the earliest date on
which the corporate action may be
taken; to all security holders of record
of such corporation or other person, en-
titled to vote on or consent to the pro-
posed transaction, at their address of
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record on the transfer records of the
corporation or other person.

[37 FR 23636, Nov. 7, 1972]

§230.153b Definition of “preceded by a
prospectus”, as used in section
5(b)(2), in connection with certain
transactions in standardized op-
tions.

The term preceded by a prospectus, as
used in section 5(b)(2) of the Act with
respect to any requirement for the de-
livery of a prospectus relating to
standardized options registered on
Form S-20, shall mean the delivery,
prior to any transactions, of copies of
such prospectus to each options mar-
ket upon which the options are traded,
for the purpose of redelivery to options
customers upon their request, Provided
That:

(a) Such options market shall thereto
have requested of the issuer, from time
to time, such number of copies of such
prospectus as may have appeared rea-
sonably necessary to comply with the
requests of options customers, and
shall have delivered promptly from its
supply on hand a copy to any options
customer making a request thereof;
and

(b) The issuer shall have furnished
such options market with such reason-
able number of copies of such pro-
spectus as may have been requested by
the options market for the purpose
stated above.

(156 U.S.C. T7a et seq.)
[47 FR 41955, Sept. 23, 1982]

§230.154 Delivery of prospectuses to
investors at the same address.

(a) Delivery of a single prospectus. If
you must deliver a prospectus under
the federal securities laws, for purposes
of sections 5(b) and 2(a)(10) of the Act
(15 U.S.C. T7e(b) and T77b(a)(10)) or
§240.15c2-8(b) of this chapter, you will
be considered to have delivered a pro-
spectus to investors who share an ad-
dress if:

(1) You deliver a prospectus to the
shared address;

(2) You address the prospectus to the
investors as a group (for example,
“ABC Fund [or Corporation] Share-
holders,” ‘“Jane Doe and Household,”
“The Smith Family”’) or to each of the

17 CFR Ch. Il (4-1-25 Edition)

investors individually (for example,
“John Doe and Richard Jones’’); and

(3) The investors consent in writing
to delivery of one prospectus.

(b) Implied consent. You do not need
to obtain written consent from an in-
vestor under paragraph (a)(3) of this
section if all of the following condi-
tions are met:

(1) The investor has the same last
name as the other investors, or you
reasonably believe that the investors
are members of the same family;

(2) You have sent the investor a no-
tice at least 60 days before you begin to
rely on this section concerning deliv-
ery of prospectuses to that investor.
The notice must be a separate written
statement and:

(i) State that only one prospectus
will be delivered to the shared address
unless you receive contrary instruc-
tions;

(ii) Include a toll-free telephone num-
ber or be accompanied by a reply form
that is pre-addressed with postage pro-
vided, that the investor can use to no-
tify you that he or she wishes to re-
ceive a separate prospectus;

(iii) State the duration of the con-
sent;

(iv) Explain how an investor can re-
voke consent;

(v) State that you will begin sending
individual copies to an investor within
30 days after you receive revocation of
the investor’s consent; and

(vi) Contain the following prominent
statement, or similar clear and under-
standable statement, in bold-face type:
“Important Notice Regarding Delivery
of Shareholder Documents.” This
statement also must appear on the en-
velope in which the notice is delivered.
Alternatively, if the notice is delivered
separately from other communications
to investors, this statement may ap-
pear either on the notice or on the en-
velope in which the notice is delivered;

NOTE TO PARAGRAPH (b)(2): The notice
should be written in plain English. See
§230.421(d)(2) of this chapter for a discussion
of plain English principles.

(3) You have not received the reply
form or other notification indicating
that the investor wishes to continue to
receive an individual copy of the pro-
spectus, within 60 days after you sent
the notice; and
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(4) You deliver the prospectus to a (1) Contains an untrue statement of a
post office box or to a residential street material fact; or
address. You can assume a street ad- (2) Omits to state a material fact

dress is a residence unless you have in- necessary in order to make a state-
formation that indicates it is a busi- ment made, in the light of the cir-
ness. cumstances of its use, not misleading.

(c) Revocation of consent. If an inves- (b) Whether or not a particular de-
tor, orally or in writing, revokes con- gcription, representation, illustration,
sent to delivery of one prospectus to & or other statement involving a mate-
shared address (provided under para- rial fact is misleading depends on eval-
graphs (a)(3) or (b) of this section), you wuation of the context in which it is
must begin sending individual copies to made. In considering whether a par-
that investor within 30 days after you ticular statement involving a material
receive the revocation. If the individ- fact is or might be misleading, weight
ual’s consent concerns delivery of the should be given to all pertinent factors,
prospectus of a registered open-end including, but not limited to, those
management investment company, at 1listed below.

least once a year you must explain to (1) A statement could be misleading
investors who have consented how they pecause of:

can revoke their consent. Thfe expla- (i) Other statements being made in
nation must be reasonably designed t0  ,onpection with the offer of sale or sale

reach these investors. PPN PN
o of the securities in question;
f(%i’l'D efmzézon of d(zddress. For pur};osei (ii) The absence of explanations,
° 1S Sectlon, acaress means a stree qualifications, limitations or other

address, a post office box number, an statements necessary or appropriate to

electronic mail address, a f@csumle make such statement not misleading;
telephone number, or other similar des- or

tination to which paper or electronic (iii) General economic or financial
documents are delivered, unless other- [ .
conditions or circumstances.

wise provided in this section. If you MR tati bout & £
have reason to believe that an address 2) representations about past or iu-
is the street address of a multi-unit tu}"e 1n\{es‘cment performance could be
building, the address must include the misleading because of statements or
omissions made involving a material

unit number. , . . -
fact, including situations where:

[64 FR 62545, Nov. 16, 1999, as amended at 65 (i) Portrayals of past income, gain, or
FR 65749, Nov. 2, 2000] growth of assets convey an impression
§230.155 [Reserved] of the net investment results achieved

by an actual or hypothetical invest-
§230.156 Investment company and reg- ment which would not be justified
istered non-variable annuity sales under the circumstances, including
literature. portrayals that omit explanations,
(a) Under the Federal securities laws, qualifications, limitations, or ) other
including section 17(a) of the Securities Statements necessary or appropriate to
Act of 1933 (15 U.S.C. 77q(a)) and sec- make the portrayals not misleading;
tion 10(b) of the Securities Exchange 2and
Act of 193¢ (15 U.S.C. 78j(b)) and (ii) Representations, whether express
§240.10b-5 of this chapter (Rule 10b-5) Or implied., about future investment
thereunder, it is unlawful for any per- Dberformance, including:
son, directly or indirectly, by the use (A) Representations, as to security of
of any means or instrumentality of capital, possible future gains or in-
interstate commerce or of the mails, to come, or expenses associated with an
use sales literature which is materially investment;
misleading in connection with the offer (B) Representations implying that fu-
or sale of registered non-variable annu- ture gains or income may be inferred
ity securities or securities issued by an from or predicted based on past invest-
investment company. Under these pro- ment performance; or
visions, sales literature is materially (C) Portrayals of past performance,
misleading if it: made in a manner which would imply
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that gains or income realized in the
past would be repeated in the future.

(3) A statement involving a material
fact about the characteristics or at-
tributes of an investment company or
registered non-variable annuity could
be misleading because of:

(i) Statements about possible bene-
fits connected with or resulting from
services to be provided or methods of
operation which do not give equal
prominence to discussion of any risks
or limitations associated therewith;

(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the in-
vestment company or registered non-
variable annuity or an investment in
such company or securities, services,
security of investment or funds, effects
of government supervision, or other at-
tributes; and

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes.

(4) Representations about the fees or
expenses associated with an invest-
ment in the fund or registered non-
variable annuity could be misleading
because of statements or omissions
made involving a material fact, includ-
ing situations where portrayals of the
fees and expenses associated with an
investment in the fund or registered
non-variable annuity omit expla-
nations, qualifications, limitations, or
other statements necessary or appro-
priate to make the portrayals not mis-
leading.

(c) For purposes of this section, the
term sales literature shall be deemed to
include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any in-
vestment company or registered non-
variable annuity. Communications be-
tween issuers, underwriters and dealers
are included in this definition of sales
literature if such communications, or
the information contained therein, can
be reasonably expected to be commu-
nicated to prospective investors in the
offer or sale of securities or are de-
signed to be employed in either written
or oral form in the offer or sale of secu-
rities.

(d) Nothing in this section may be
construed to prevent a business devel-

17 CFR Ch. Il (4-1-25 Edition)

opment company or a registered
closed-end investment company from
qualifying for an exemption under
§230.168 or §230.169.

[89 FR 60082, July 24, 2024]

§230.157 Small entities under the Se-
curities Act for purposes of the Reg-
ulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (b U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(a) When used with reference to an
issuer, other than an investment com-
pany, for purposes of the Securities Act
of 1933, mean an issuer whose total as-
sets on the last day of its most recent
fiscal year were $56 million or less and
that is engaged or proposing to engage
in small business financing. An issuer
is considered to be engaged or pro-
posing to engage in small business fi-
nancing under this section if it is con-
ducting or proposes to conduct an of-
fering of securities which does not ex-
ceed the dollar limitation prescribed
by section 3(b)(1) of the Securities Act.

(b) When used with reference to an
investment company that is an issuer
for purposes of the Act, have the mean-
ing ascribed to those terms by §270.0-10
of this chapter.

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986; 63 FR 35514, June 30, 1998;
80 FR 21894, Apr. 20, 2015]

§230.158 Definitions of certain terms
in the last paragraph of section
11(a).

(a) An ‘‘earning statement’’ made
generally available to securityholders
of the registrant pursuant to the last
paragraph of section 11(a) of the Act
shall be sufficient for the purposes of
such paragraph if:

(1) There is included the information
required for statements of comprehen-
sive income (as defined in §210.1-02 of
Regulation S-X of this chapter) con-
tained either:

(i) In Item 8 of Form 10-K (§239.310 of
this chapter), part I, Item 1 of Form 10—
Q (8§240.308a of this chapter), or Rule
14a-3(b) (§240.14a-3(b) of this chapter)
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under the Securities Exchange Act of
1934;

(ii) In Item 17 of Form 20-F (§249.220f
of this chapter), if appropriate; or

(iii) In Form 40-F (§249.240f of this
chapter); and

(2) The information specified in the
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either:

(i) On Form 10-K, Form 10-Q, Form 8-
K (§249.308 of this chapter), or in the
annual report to security holders pur-
suant to Rule 14a-3 under the Securi-
ties Exchange Act of 1934 (§240.14a-3 of
this chapter); or

(ii) On Form 20-F, Form 40-F or
Form 6-K (§249.306 of this chapter).

NOTE 1 TO PARAGRAPH (a). A subsidiary
issuing debt securities guaranteed by its par-
ent will be deemed to have met the require-
ments of this paragraph (a) if the parent’s
statements of comprehensive income (as de-
fined in §210.1-02 of Regulation S-X) satisfy
the criteria of this paragraph and informa-
tion respecting the subsidiary is included to
the same extent as was presented in the reg-
istration statement. An ‘‘earning state-
ment’”’ not meeting the requirements of this
paragraph (a) may otherwise be sufficient for
purposes of the last paragraph of section
11(a) of the Act.

(b) For purposes of the last paragraph
of section 11(a) only, the ‘‘earning
statement’ contemplated by paragraph
(a) of this section shall be deemed to be
“made generally available to its secu-
rity holders” if the registrant:

(1) Is required to file reports pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 and

(2) Has filed its report or reports on
Form 10-K, Form 10-Q, Form 8K,
Form 20-F, Form 40-F, or Form 6-K, or
has submitted to the Commission in
electronic format, in accordance with
the EDGAR Filer Manual, its annual
report sent to security holders pursu-
ant to Rule 14a-3(c) (§240.14a-3(c) of
this chapter) containing such informa-
tion. A registrant may use other meth-
ods to make an earning statement
‘“‘generally available to its security
holders” for purposes of the last para-
graph of section 11(a).

(c) For purposes of the last paragraph
of section 11(a) of the Act only, the ef-
fective date of the registration state-
ment is deemed to be the date of the
latest to occur of:

§230.158

(1) The effective date of the registra-
tion statement;

(2) The effective date of the last post-
effective amendment to the registra-
tion statement next preceding a par-
ticular sale of the issuer’s registered
securities to the public filed for the
purposes of:

(i) Including any prospectus required
by section 10(a)(3) of the Act; or

(ii) Reflecting in the prospectus any
facts or events arising after the effec-
tive date of the registration statement
(or the most recent post-effective
amendment thereof) which, individ-
ually or in the aggregate, represent a
fundamental change in the information
set forth in the registration statement;

(3) The date of filing of the last re-
port of the issuer incorporated by ref-
erence into the prospectus that is part
of the registration statement or the
date that a form of prospectus filed
pursuant to Rule 424(b) or Rule 497(b),
(c), (d), or (e) (§230.424(b) or §230.497(b),
(), (d), or (e)) is deemed part of and in-
cluded in the registration statement,
and relied upon in either case in lieu of
filing a post-effective amendment for
purposes of paragraphs (¢)(2)(i) and (ii)
of this section next preceding a par-
ticular sale of the issuer’s registered
securities to the public; or

(4) As to the issuer and any under-
writer at that time only, the most re-
cent effective date of the registration
statement for purposes of liability
under section 11 of the Act of the issuer
and any such underwriter only at the
time of or next preceding a particular
sale of the issuer’s registered securities
to the public determined pursuant to
Rule 430B (§230.430B).

(d) If an earnings statement was
made available by ‘‘other methods”
than those specified in paragraphs (a)
and (b) of this section, the earnings
statement must be filed as exhibit 99 to
the next periodic report required by
section 13 or 15(d) of the Exchange Act
covering the period in which the earn-
ings statement was released.

[48 FR 44770, Sept. 30, 1983, as amended at 56
FR 30054, July 1, 1991; 58 FR 14669, Mar. 18,
1993; 70 FR 44804, Aug. 3, 2005; 73 FR 967, Jan.
4, 2008; 83 FR 50212, Oct. 4, 2018; 87 FR 35409,
June 10, 2022]
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§230.159 Information available to pur-
chaser at time of contract of sale.

(a) For purposes of section 12(a)(2) of
the Act only, and without affecting
any other rights a purchaser may have,
for purposes of determining whether a
prospectus or oral statement included
an untrue statement of a material fact
or omitted to state a material fact nec-
essary in order to make the state-
ments, in the 1light of the cir-
cumstances under which they were
made, not misleading at the time of
sale (including, without limitation, a
contract of sale), any information con-
veyed to the purchaser only after such
time of sale (including such contract of
sale) will not be taken into account.

(b) For purposes of section 17(a)(2) of
the Act only, and without affecting
any other rights the Commission may
have to enforce that section, for pur-
poses of determining whether a state-
ment includes or represents any untrue
statement of a material fact or any
omission to state a material fact nec-
essary in order to make the statements
made, in light of the circumstances
under which they were made, not mis-
leading at the time of sale (including,
without limitation, a contract of sale),
any information conveyed to the pur-
chaser only after such time of sale (in-
cluding such contract of sale) will not
be taken into account.

(c) For purposes of section 12(a)(2) of
the Act only, knowing of such untruth
or omission in respect of a sale (includ-
ing, without limitation, a contract of
sale), means knowing at the time of
such sale (including such contract of
sale).

[70 FR 44804, Aug. 3, 2005]

§230.159A Certain definitions for pur-
poses of section 12(a)(2) of the Act.

(a) Definition of seller for purposes of
section 12(a)(2) of the Act. For purposes
of section 12(a)(2) of the Act only, in a
primary offering of securities of the
issuer, regardless of the underwriting
method used to sell the issuer’s securi-
ties, seller shall include the issuer of
the securities sold to a person as part
of the initial distribution of such secu-
rities, and the issuer shall be consid-
ered to offer or sell the securities to
such person, if the securities are of-

17 CFR Ch. Il (4-1-25 Edition)

fered or sold to such person by means
of any of the following communica-
tions:

(1) Any preliminary prospectus or
prospectus of the issuer relating to the
offering required to be filed pursuant
to Rule 424 (§230.424) or Rule 497
(§230.497);

(2) Any free writing prospectus as de-
fined in §230.405 (Rule 405) relating to
the offering prepared by or on behalf of
the issuer or used or referred to by the
issuer and, in the case of an issuer that
is an open-end management company
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.)
or a separate account (as defined in
Section 2(a)(14) of the Securities Act)
(156 U.S.C. 77b(a)(14)) registered under
the Investment Company Act of 1940 on
§§239.17a and 274.11b of this chapter
(Form N-3), §§239.17b and 274.11c of this
chapter (Form N-4), or §§239.17c and
274.11d of this chapter (Form N-6), any
summary prospectus relating to the of-
fering provided pursuant to §230.498
(Rule 498) or §230.498A (Rule 498A), re-
spectively;

(3) The portion of any other free writ-
ing prospectus (or, in the case of an
issuer that is an investment company
registered under the Investment Com-
pany Act of 1940 or a business develop-
ment company as defined in section
2(a)(48) of the Investment Company Act
of 1940 (15 U.S.C. 80a-2(a)(48)), any ad-
vertisement pursuant to Rule 482
(§230.482)) relating to the offering con-
taining material information about the
issuer or its securities provided by or
on behalf of the issuer; and

(4) Any other communication that is
an offer in the offering made by the
issuer to such person.

NOTES TO PARAGRAPH (a) OF RULE 159A. 1.
For purposes of paragraph (a) of this section,
information is provided or a communication
is made by or on behalf of an issuer if an
issuer or an agent or representative of the
issuer authorizes or approves the informa-
tion or communication before its provision
or use. An offering participant other than
the issuer shall not be an agent or represent-
ative of the issuer solely by virtue of its act-
ing as an offering participant.

2. Paragraph (a) of this section shall not
affect in any respect the determination of
whether any person other than an issuer is a
‘‘seller” for purposes of section 12(a)(2) of the
Act.
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(b) Definition of by means of for pur-
poses of section 12(a)(2) of the Act. (1) For
purposes of section 12(a)(2) of the Act
only, an offering participant other
than the issuer shall not be considered
to offer or sell securities that are the
subject of a registration statement by
means of a free writing prospectus as
to a purchaser unless one or more of
the following circumstances shall
exist:

(i) The offering participant used or
referred to the free writing prospectus
in offering or selling the securities to
the purchaser;

(ii) The offering participant offered
or sold securities to the purchaser and
participated in planning for the use of
the free writing prospectus by one or
more other offering participants and
such free writing prospectus was used
or referred to in offering or selling se-
curities to the purchaser by one or
more of such other offering partici-
pants; or

(iii) The offering participant was re-
quired to file the free writing pro-
spectus pursuant to the conditions to
use in Rule 433 (§230.433).

(2) For purposes of section 12(a)(2) of
the Act only, a person will not be con-
sidered to offer or sell securities by
means of a free writing prospectus sole-
ly because another person has used or
referred to the free writing prospectus
or filed the free writing prospectus
with the Commission pursuant to Rule
433.

[70 FR 44805, Aug. 3, 2005, as amended at 74
FR 4584, Jan. 26, 2009; 85 FR 26093, May 1,
2020]

§230.160 Registered investment com-
pany exemption from Section
101(c)(1) of the Electronic Signa-
tures in Global and National Com-
merce Act.

A prospectus for an investment com-
pany registered under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.) that is sent or given for the sole
purpose of permitting a communica-
tion not to be deemed a prospectus
under section 2(a)(10)(a) of the Act (15
U.S.C. TMb(a)(10)(a)) shall be exempt
from the requirements of section
101(c)(1) of the Electronic Signatures in
Global and National Commerce Act.

[656 FR 47284, Aug. 2, 2000]

§230.162

§230.161 Amendments to rules and
regulations governing exemptions.

The rules and regulations governing
the exemption of securities under sec-
tion 3(b) of the Act, as in effect at the
time the securities are first bona fide
offered to the public in conformity
therewith, shall continue to govern the
exemption of such securities notwith-
standing the subsequent amendment of
such rules and regulations. This sec-
tion shall not apply, however, to any
new offering of such securities by an
issuer or underwriter after the effec-
tive date of any such amendment, nor
shall it apply to any offering after Jan-
uary 1, 1959, of securities by an issuer
or underwriter pursuant to Regulation
D or pursuant to Regulation A as in ef-
fect at any time prior to July 23, 1956.

[23 FR 4454, June 20, 1958]

§230.162 Submission of tenders in reg-
istered exchange offers.

(a) Notwithstanding section 5(a) of
the Act (15 U.S.C. T7e(a)), an offeror
may solicit tenders of securities in an
exchange offer before a registration
statement is effective as to the secu-
rity offered, so long as no securities are
purchased until the registration state-
ment is effective and the tender offer
has expired in accordance with the ten-
der offer rules, and either:

(1) The exchange offer is subject to
§240.13e—4 or §§240.14d-1 through 14d-11
of this chapter; or

(2) The offeror provides withdrawal
rights to the same extent as would be
required if the exchange offer were sub-
ject to the requirements of §240.13e—4
or §§240.14d-1 through 14d-11 of this
chapter; and if a material change oc-
curs in the information published, sent
or given to security holders, the offeror
complies with the provisions of
§240.13e-4(e)(3) or §240.14d-4(b) and (d)
of this chapter in disseminating infor-
mation about the material change to
security holders, and including the
minimum periods during which the
offer must remain open (with with-
drawal rights) after notice of the
change is provided to security holders.

(b) Notwithstanding Section 5(b)(2) of
the Act (156 U.S.C. T77e(b)(2)), a pro-
spectus that meets the requirements of
Section 10(a) of the Act (15 U.S.C.
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T7j(a)) need not be delivered to security
holders in an exchange offer that com-
mences before the effectiveness of a
registration statement in accordance
with the provisions of §230.162(a) of this
section, so long as a preliminary pro-
spectus, prospectus supplements and
revised prospectuses are delivered to
security holders in accordance with
§240.13e—4(e)(2) or §240.14d-4(b) of this
chapter. This applies not only to ex-
change offers subject to those provi-
sions, but also to exchange offers not
subject to those provisions that meet
the conditions in §230.162(a)(2) of this
section.

INSTRUCTION TO §230.162 OF THIS SECTION:
Notwithstanding the provisions of §230.162 of
this section above, for going-private trans-
actions (as defined by §240.13e-3) and roll-up
transactions (as described by Item 901 of
Regulation S-K (§229.901 of this chapter)), a
registration statement registering the secu-
rities to be offered must have become effec-
tive and only a prospectus that meets the re-
quirements of Section 10(a) of the Securities
Act may be delivered to security holders on
the date of commencement.

[73 FR 60087, Oct. 9, 2008]

§230.163 Exemption from section 5(c)
of the Act for certain communica-
tions by or on behalf of well-known
seasoned issuers.

PRELIMINARY NOTE TO §230.163. Attempted
compliance with this section does not act as
an exclusive election and the issuer also may
claim the availability of any other applica-
ble exemption or exclusion. Reliance on this
section does not affect the availability of
any other exemption or exclusion from the
requirements of section 5 of the Act.

(a) In an offering by or on behalf of a
well-known seasoned issuer, as defined
in Rule 405 (§230.405), that will be or is
at the time intended to be registered
under the Act, an offer by or on behalf
of such issuer is exempt from the pro-
hibitions in section 5(c) of the Act on
offers to sell, offers for sale, or offers to
buy its securities before a registration
statement has been filed, provided
that:

(1) Any written communication that
is an offer made in reliance on this ex-
emption will be a free writing pro-
spectus as defined in Rule 405 and a
prospectus under section 2(a)(10) of the
Act relating to a public offering of se-

17 CFR Ch. Il (4-1-25 Edition)

curities to be covered by the registra-
tion statement to be filed; and

(2) The exemption from section 5(c)
of the Act provided in this section for
such written communication that is an
offer shall be conditioned on satisfying
the conditions in paragraph (b) of this
section.

(b) Conditions—(1) Legend. (i) Every
written communication that is an offer
made in reliance on this exemption
shall contain substantially the fol-
lowing legend:

The issuer may file a registration state-
ment (including a prospectus) with the SEC
for the offering to which this communication
relates. Before you invest, you should read
the prospectus in that registration state-
ment and other documents the issuer has
filed with the SEC for more complete infor-
mation about the issuer and this offering.
You may get these documents for free by vis-
iting EDGAR on the SEC Web site at
www.sec.gov. Alternatively, the company will
arrange to send you the prospectus after fil-
ing if you request it by calling toll-free 1-
8[XX-XXX-XXXX].

(ii) The legend also may provide an e-
mail address at which the documents
can be requested and may indicate that
the documents also are available by ac-
cessing the issuer’s Web site, and pro-
vide the Internet address and the par-
ticular location of the documents on
the Web site.

(iii) An immaterial or unintentional
failure to include the specified legend
in a free writing prospectus required by
this section will not result in a viola-
tion of section 5(c) of the Act or the
loss of the ability to rely on this sec-
tion so long as:

(A) A good faith and reasonable effort
was made to comply with the specified
legend condition;

(B) The free writing prospectus is
amended to include the specified leg-
end as soon as practicable after dis-
covery of the omitted or incorrect leg-
end; and

(C) If the free writing prospectus has
been transmitted without the specified
legend, the free writing prospectus is
retransmitted with the legend by sub-
stantially the same means as, and di-
rected to substantially the same pro-
spective purchasers to whom, the free
writing prospectus was originally
transmitted.
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(2) Filing condition. (i) Subject to
paragraph (b)(2)(ii) of this section,
every written communication that is
an offer made in reliance on this ex-
emption shall be filed by the issuer
with the Commission promptly upon
the filing of the registration state-
ment, if one is filed, or an amendment,
if one is filed, covering the securities
that have been offered in reliance on
this exemption.

(ii) The condition that an issuer shall
file a free writing prospectus with the
Commission under this section shall
not apply in respect of any communica-
tion that has previously been filed
with, or furnished to, the Commission
or that the issuer would not be re-
quired to file with the Commission pur-
suant to the conditions of Rule 433
(§230.433) if the communication was a
free writing prospectus used after the
filing of the registration statement.
The condition that the issuer shall file
a free writing prospectus with the
Commission under this section shall be
satisfied if the issuer satisfies the fil-
ing conditions (other than timing of
filing which is provided in this section)
that would apply under Rule 433 if the
communication was a free writing pro-
spectus used after the filing of the reg-
istration statement.

(iii) An immaterial or unintentional
failure to file or delay in filing a free
writing prospectus to the extent pro-
vided in this section will not result in
a violation of section 5(c) of the Act or
the loss of the ability to rely on this
section so long as:

(A) A good faith and reasonable effort
was made to comply with the filing
condition; and

(B) The free writing prospectus is
filed as soon as practicable after dis-
covery of the failure to file.

(3) Ineligible offerings. The exemption
in paragraph (a) of this section shall
not be available to:

(i) Communications relating to busi-
ness combination transactions that are
subject to §230.165 (Rule 165) or §230.166
(Rule 166); or

(ii) Communications by an issuer
that is an investment company reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.),
other than a registered closed-end in-
vestment company.

§230.163A

(c) For purposes of this section, a
communication is made by or on behalf
of an issuer if the issuer or an agent or
representative of the issuer, other than
an offering participant who is an un-
derwriter or dealer, authorizes or ap-
proves the communication before it is
made.

(d) For purposes of this section, a
communication for which disclosure
would be required under section 17(b) of
the Act as a result of consideration
given or to be given, directly or indi-
rectly, by or on behalf of an issuer is
deemed to be an offer by the issuer and,
if a written communication, is deemed
to be a free writing prospectus of the
issuer.

(e) A communication exempt from
section 5(c) of the Act pursuant to this
section will not be considered to be in
connection with a securities offering
registered under the Securities Act for
purposes of Rule 100(b)(2)(iv) of Regula-
tion FD under the Securities Exchange
Act of 1934 (§243.100(b)(2)(iv) of this
chapter).

[70 FR 44805, Aug. 3, 2005, as amended at 85
FR 33352, June 1, 2020]

§230.163A Exemption from section 5(c)
of the Act for certain communica-
tions made by or on behalf of
issuers more than 30 days before a
registration statement is filed.

PRELIMINARY NOTE TO §230.163A. Attempted
compliance with this section does not act as
an exclusive election and the issuer also may
claim the availability of any other applica-
ble exemption or exclusion. Reliance on this
section does not affect the availability of
any other exemption or exclusion from the
requirements of section 5 of the Act.

(a) Except as excluded pursuant to
paragraph (b) of this section, in all reg-
istered offerings by issuers, any com-
munication made by or on behalf of an
issuer more than 30 days before the
date of the filing of the registration
statement that does not reference a se-
curities offering that is or will be the
subject of a registration statement
shall not constitute an offer to sell,
offer for sale, or offer to buy the securi-
ties being offered under the registra-
tion statement for purposes of section
5(c) of the Act, provided that the issuer
takes reasonable steps within its con-
trol to prevent further distribution or
publication of such communication
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during the 30 days immediately pre-
ceding the date of filing the registra-
tion statement.

(b) The exemption in paragraph (a) of
this section shall not be available with
respect to the following communica-
tions:

(1) Communications relating to busi-
ness combination transactions that are
subject to Rule 165 (§230.165) or Rule 166
(§230.166);

(2) Communications made in connec-
tion with offerings registered on Form
S-8 (§239.16b of this chapter), other
than by well-known seasoned issuers;

(3) Communications in offerings of
securities of an issuer that is, or during
the past three years was (or any of
whose predecessors during the last
three years was):

(i) A blank check company as defined
in Rule 419(a)(2) (§230.419(a)(2));

(ii) A shell company, other than a
business combination related shell
company, each as defined in Rule 405
(§230.405); or

(iii) An issuer for an offering of
penny stock as defined in Rule 3a51-1 of
the Securities Exchange Act of 1934
(§240.3a51-1 of this chapter); or

(4) Communications made by an
issuer that is an investment company
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.),
other than a registered closed-end in-
vestment company.

(c) For purposes of this section, a
communication is made by or on behalf
of an issuer if the issuer or an agent or
representative of the issuer, other than
an offering participant who is an un-
derwriter or dealer, authorizes or ap-
proves the communication before it is
made.

(d) A communication exempt from
section 5(c) of the Act pursuant to this
section will not be considered to be in
connection with a securities offering
registered under the Securities Act for
purposes of Rule 100(b)(2)(iv) of Regula-
tion FD under the Securities Exchange
Act of 1934 (§243.100(b)(2)(iv) of this
chapter).

[70 FR 44806, Aug. 3, 2005, as amended at 85
FR 33352, June 1, 2020]

17 CFR Ch. Il (4-1-25 Edition)

§230.163B Exemption from section
5(b)(1) and section 5(c) of the Act
for certain communications to
qualified institutional buyers or in-
stitutional accredited investors.

(a) Attempted compliance with this
rule does not act as an exclusive elec-
tion, and the issuer also may claim the
availability of any other applicable ex-
emption or exclusion. Reliance on this
rule does not affect the availability of
any other exemption or exclusion from
the requirements of section 5 of the
Act (156 U.S.C. T7e).

(b)(1) An issuer, or any person au-
thorized to act on behalf of an issuer,
may engage in oral or written commu-
nications with potential investors de-
scribed in paragraph (c) of this section
to determine whether such investors
might have an interest in a con-
templated registered securities offer-
ing, either prior to or following the
date of filing of a registration state-
ment with respect to such securities
with the Commission. Communications
under this rule will be exempt from
section 5(b)(1) (15 U.S.C. 77e(b)(1)) and
section 5(c) of the Act (15 U.S.C. 77e(c)).

(2) Any oral or written communica-
tion by an issuer, or any person author-
ized to act on behalf of an issuer, made
in reliance on this rule will be deemed
an ‘‘offer’” as defined in section 2(a)(3)
of the Act (15 U.S.C.7TTb(a)(3)).

(3) Any oral or written communica-
tion by an issuer, or any person author-
ized to act on behalf of an issuer, made
in reliance on this rule is not required
to be filed with the Commission, in-
cluding pursuant to §230.424(a) or
§230.497(a) of Regulation C under the
Act or section 24(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
24(b)) and the rules and regulations
thereunder.

(c) Communications under this rule
may be made with potential investors
that are, or that an issuer or person au-
thorized to act on its behalf reasonably
believes are:

(1) Qualified institutional buyers, as
defined in §230.144A; or

(2) Institutions that are accredited
investors, as defined in §§230.501(a)(1),
(a)(2), (a)(3), (a)(M), (a)(@8), (a)9), (a)(12),
or (a)(13).

NOTE 1 TO PARAGRAPH (c)(2): Though the
definition of ‘‘family client” from Rule
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501(a)(13) includes both natural persons and
institutions, only family clients that are in-
stitutions may be considered institutional
accredited investors.

[84 FR 53036, Oct. 4, 2019, as amended at 85 FR
64276, Oct. 9, 2020]

§230.164 Post-filing free writing
prospectuses in connection with
certain registered offerings.

PRELIMINARY NOTES TO §230.164. 1. This sec-
tion is not available for any communication
that, although in technical compliance with
this section, is part of a plan or scheme to
evade the requirements of section 5 of the
Act.

2. Attempted compliance with this section
does not act as an exclusive election and the
person relying on this section also may
claim the availability of any other applica-
ble exemption or exclusion. Reliance on this
section does not affect the availability of
any other exemption or exclusion from the
requirements of section 5 of the Act.

(a) In connection with a registered
offering of an issuer meeting the re-
quirements of this section, a free writ-
ing prospectus, as defined in Rule 405
(§230.405), of the issuer or any other of-
fering participant, including any un-
derwriter or dealer, after the filing of
the registration statement will be a
section 10(b) prospectus for purposes of
section 5(b)(1) of the Act provided that
the conditions set forth in Rule 433
(§230.433) are satisfied.

(b) An immaterial or unintentional
failure to file or delay in filing a free
writing prospectus as necessary to sat-
isfy the filing conditions contained in
Rule 433 will not result in a violation
of section 5(b)(1) of the Act or the loss
of the ability to rely on this section so
long as:

(1) A good faith and reasonable effort
was made to comply with the filing
condition; and

(2) The free writing prospectus is
filed as soon as practicable after dis-
covery of the failure to file.

(c) An immaterial or unintentional
failure to include the specified legend
in a free writing prospectus as nec-
essary to satisfy the legend condition
contained in Rule 433 will not result in
a violation of section 5(b)(1) of the Act
or the loss of the ability to rely on this
section so long as:

(1) A good faith and reasonable effort
was made to comply with the legend
condition;

§230.164

(2) The free writing prospectus is
amended to include the specified leg-
end as soon as practicable after dis-
covery of the omitted or incorrect leg-
end; and

(3) If the free writing prospectus has
been transmitted without the specified
legend, the free writing prospectus
must be retransmitted with the legend
by substantially the same means as,
and directed to substantially the same
prospective purchasers to whom, the
free writing prospectus was originally
transmitted.

(d) Solely for purposes of this sec-
tion, an immaterial or unintentional
failure to retain a free writing pro-
spectus as necessary to satisfy the
record retention condition contained in
Rule 433 will not result in a violation
of section 5(b)(1) of the Act or the loss
of the ability to rely on this section so
long as a good faith and reasonable ef-
fort was made to comply with the
record retention condition. Nothing in
this paragraph will affect, however,
any other record retention provisions
applicable to the issuer or any offering
participant.

(e) Ineligible issuers. (1) This section
and Rule 433 are available only if at the
eligibility determination date for the
offering in question, determined pursu-
ant to paragraph (h) of this section, the
issuer is not an ineligible issuer as de-
fined in Rule 405 (or in the case of any
offering participant, other than the
issuer, the participant has a reasonable
belief that the issuer is not an ineli-
gible issuer);

(2) Notwithstanding paragraph (e)(1)
of this section, this section and Rule
433 are available to an ineligible issuer
with respect to a free writing pro-
spectus that contains only descriptions
of the terms of the securities in the of-
fering or the offering (or in the case of
an offering of asset-backed securities,
contains only information specified in
paragraphs (a)(1), (2), 3), (4, (6), (D),
and (8) of the definition of ABS infor-
mational and computational materials
in Item 1101 of Regulation AB (§229.1101
of this chapter), unless the issuer is or
during the last three years the issuer
or any of its predecessors was:

(i) A blank check company as defined
in Rule 419(a)(2) (§230.419(a)(2));
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(ii) A shell company, other than a
business combination related shell
company, as defined in Rule 405; or

(iii) An issuer for an offering of
penny stock as defined in Rule 3a51-1 of
the Securities Exchange Act of 1934
(§240.3a51-1 of this chapter).

(f) Ezxcluded issuers. This section and
Rule 433 are not available if the issuer
is an investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.), other than
a registered closed-end investment
company.

(g) Excluded offerings. This section
and Rule 433 are not available if the
issuer is registering a business com-
bination transaction as defined in Rule
165(f)(1) (§230.165(f)(1)) or the issuer,
other than a well-known seasoned
issuer, is registering an offering on
Form S-8 (§239.16b of this chapter).

(h) For purposes of this section and
Rule 433, the determination date as to
whether an issuer is an ineligible issuer
in respect of an offering shall be:

(1) Except as provided in paragraph
(h)(2) of this section, the time of filing
of the registration statement covering
the offering; or

(2) If the offering is being registered
pursuant to Rule 415 (§230.415), the ear-
liest time after the filing of the reg-
istration statement covering the offer-
ing at which the issuer, or in the case
of an underwritten offering the issuer
or another offering participant, makes
a bona fide offer, including without
limitation through the use of a free
writing prospectus, in the offering.

[70 FR 44806, Aug. 3, 2005, as amended at 85
FR 33352, June 1, 2020]

§230.165 Offers made in connection
with a business combination trans-
action.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.

(a) Communications before a registra-
tion statement is filed. Notwithstanding
section 5(c) of the Act (15 U.S.C. 77e(c)),
the offeror of securities in a business

17 CFR Ch. Il (4-1-25 Edition)

combination transaction to be reg-
istered under the Act may make an
offer to sell or solicit an offer to buy
those securities from and including the
first public announcement until the fil-
ing of a registration statement related
to the transaction, so long as any writ-
ten communication (other than non-
public communications among partici-
pants) made in connection with or re-
lating to the transaction (i.e., pro-
spectus) is filed in accordance with
§230.425 and the conditions in para-
graph (c) of this section are satisfied.

(b) Communications after a registration
statement is filed. Notwithstanding sec-
tion 5(b)(1) of the Act (15 U.S.C.
T7e(b)(1)), any written communication
(other than mnon-public communica-
tions among participants) made in con-
nection with or relating to a business
combination transaction (i.e., pro-
spectus) after the filing of a registra-
tion statement related to the trans-
action need not satisfy the require-
ments of section 10 (15 U.S.C. 77j) of the
Act, so long as the prospectus is filed
in accordance with §230.424 or §230.425
and the conditions in paragraph (c) of
this section are satisfied.

(c) Conditions. To rely on paragraphs
(a) and (b) of this section:

(1) Each prospectus must contain a
prominent legend that urges investors
to read the relevant documents filed or
to be filed with the Commission be-
cause they contain important informa-
tion. The legend also must explain to
investors that they can get the docu-
ments for free at the Commission’s web
site and describe which documents are
available free from the offeror; and

(2) In an exchange offer, the offer
must be made in accordance with the
applicable tender offer rules (§§240.14d-
1 through 240.14e-8 of this chapter);
and, in a transaction involving the
vote of security holders, the offer must
be made in accordance with the appli-
cable proxy or information statement
rules (§§240.14a-1 through 240.14a-101
and §§240.14c-1 through 240.14c-101 of
this chapter).

(d) Applicability. This section is appli-
cable not only to the offeror of securi-
ties in a business combination trans-
action, but also to any other partici-
pant that may need to rely on and
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complies with this section in commu-
nicating about the transaction.

(e) Failure to file or delay in filing. An
immaterial or unintentional failure to
file or delay in filing a prospectus de-
scribed in this section will not result in
a violation of section 5(b)(1) or (c) of
the Act (156 U.S.C. T7e(b)(1) and (c)), so
long as:

(1) A good faith and reasonable effort
was made to comply with the filing re-
quirement; and

(2) The prospectus is filed as soon as
practicable after discovery of the fail-
ure to file.

(f) Definitions. (1) A business combina-
tion transaction means any transaction
specified in §230.145(a) or exchange
offer;

(2) A participant is any person or enti-
ty that is a party to the business com-
bination transaction and any persons
authorized to act on their behalf; and

(3) Public announcement is any oral or
written communication by a partici-
pant that is reasonably designed to, or
has the effect of, informing the public
or security holders in general about
the business combination transaction.

[64 FR 61450, Nov. 10, 1999]

§230.166 Exemption from section 5(c)
for certain communications in con-
nection with business combination
transactions.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.

(a) Communications. In a registered of-
fering involving a business combina-
tion transaction, any communication
made in connection with or relating to
the transaction before the first public
announcement of the offering will not
constitute an offer to sell or a solicita-
tion of an offer to buy the securities of-
fered for purposes of section 5(c) of the
Act (15 U.S.C. T7e(c)), so long as the
participants take all reasonable steps
within their control to prevent further
distribution or publication of the com-
munication until either the first public
announcement is made or the registra-

§230.167

tion statement related to the trans-
action is filed.

(b) Definitions. The terms business
combination transaction, participant
and public announcement have the
same meaning as set forth in
§230.165(f).

[64 FR 61450, Nov. 10, 1999]

§230.167 Communications in connec-
tion with certain registered offer-
ings of asset-backed securities.

PRELIMINARY NOTE: This section is avail-
able only to communications in connection
with certain offerings of asset-backed securi-
ties. The exemption does not apply to com-
munications that may be in technical com-
pliance with this section, but have the pri-
mary purpose or effect of conditioning the
market for another transaction or are part
of a plan or scheme to evade the require-
ments of section 5 of the Act (15 U.S.C. T7e).

(a) In an offering of asset-backed se-
curities registered on Form SF-3
(§239.45 of this chapter), ABS informa-
tional and computational material re-
garding such securities used after the
effective date of the registration state-
ment and before the sending or giving
to investors of a final prospectus that
meets the requirements of section 10(a)
of the Act (156 U.S.C. 77j(a)) regarding
such offering is exempt from section
5(b)(1) of the Act (15 U.S.C. TTe(b)(1)), if
the conditions in paragraph (b) of this
section are met.

(b) Conditions. To rely on paragraph
(a) of this section:

(1) The communications shall be filed
to the extent required pursuant to
§230.426.

(2) Bvery communication used pursu-
ant to this section shall include promi-
nently on the cover page or otherwise
at the beginning of such communica-
tion:

(i) The issuing entity’s name and the
depositor’s name, if applicable;

(ii) The Commission file number for
the related registration statement;

(iii) A statement that such commu-
nication is ABS informational and com-
putational material used in reliance on
Securities Act Rule 167 (§230.167); and

(iv) A legend that urges investors to
read the relevant documents filed or to
be filed with the Commission because
they contain important information.
The legend also shall explain to inves-
tors that they can get the documents
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for free at the Commission’s Web site
and describe which documents are
available free from the issuer or an un-
derwriter.

(c) This section is applicable not only
to the offeror of the asset-backed secu-
rities, but also to any other participant
that may need to rely on and complies
with this section in communicating
about the transaction. A participant
for purposes of this section is any per-
son or entity that is a party to the
asset-backed securities transaction and
any persons authorized to act on their
behalf.

(d) Failure by a particular under-
writer to cause the filing of a pro-
spectus described in this section will
not affect the ability of any other un-
derwriter who has complied with the
procedures to rely on the exemption.

(e) An immaterial or unintentional
failure to file or delay in filing a pro-
spectus described in this section will
not result in a violation of section
5(b)(1) of the Act (156 U.S.C. T7e(b)(1)), so
long as:

(1) A good faith and reasonable effort
was made to comply with the filing re-
quirement; and

(2) The prospectus is filed as soon as
practicable after discovery of the fail-
ure to file.

(f) Terms used in this section have
the same meaning as in Item 1101 of
Regulation AB (§229.1101 of this chap-
ter).

[70 FR 1615, Jan. 7, 2005, as amended at 79 FR
57328, Sept. 24, 2014]

§230.168 Exemption from sections
2(a)(10) and 5(c) of the Act for cer-
tain communications of regularly
released factual business informa-
tion and forward-looking informa-
tion.

PRELIMINARY NOTES TO §230.168. 1. This sec-
tion is not available for any communication
that, although in technical compliance with
this section, is part of a plan or scheme to
evade the requirements of section 5 of the
Act.

2. This section provides a non-exclusive
safe harbor for factual business information
and forward-looking information released or
disseminated as provided in this section. At-
tempted compliance with this section does
not act as an exclusive election and the
issuer also may claim the availability of any
other applicable exemption or exclusion. Re-
liance on this section does not affect the

17 CFR Ch. Il (4-1-25 Edition)

availability of any other exemption or exclu-
sion from the definition of prospectus in sec-
tion 2(a)(10) or the requirements of section 5
of the Act.

3. The availability of this section for a re-
lease or dissemination of a communication
that contains or incorporates factual busi-
ness information or forward-looking infor-
mation will not be affected by another re-
lease or dissemination of a communication
that contains all or a portion of the same
factual business information or forward-
looking information that does not satisfy
the conditions of this section.

(a) For purposes of sections 2(a)(10)
and 5(c) of the Act, the regular release
or dissemination by or on behalf of an
issuer (and, in the case of an asset-
backed issuer, the other persons speci-
fied in paragraph (a)(3) of this section)
of communications containing factual
business information or forward-look-
ing information shall be deemed not to
constitute an offer to sell or offer for
sale of a security which is the subject
of an offering pursuant to a registra-
tion statement that the issuer proposes
to file, or has filed, or that is effective,
if the conditions of this section are sat-
isfied by any of the following:

(1) An issuer that is required to file
reports pursuant to section 13 or sec-
tion 15(d) of the Securities Exchange
Act of 1934 (15 U.S.C. 78m or 780(d));

(2) A foreign private issuer that:

(i) Meets all of the registrant require-
ments of Form F-3 (§239.33 of this
chapter) other than the reporting his-
tory provisions of General Instructions
I.A.1. and I.A.2.(a) of Form F-3;

(ii) Either:

(A) Satisfies the public float thresh-
old in General Instruction I.B.1. of
Form F-3; or

(B) Is issuing non-convertible securi-
ties, other than common equity, and
meets the provisions of General In-
struction I.B.2. of Form F-3 (referenced
in 17 CFR 239.33 of this chapter); and

(iii) Either:

(A) Has its equity securities trading
on a designated offshore securities
market as defined in Rule 902(b)
(§230.902(b)) and has had them so traded
for at least 12 months; or

(B) Has a worldwide market value of
its outstanding common equity held by
non-affiliates of $700 million or more;
or
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(3) An asset-backed issuer or a de-
positor, sponsor, or servicer (as such
terms are defined in Item 1101 of Regu-
lation AB (§229.1101 of this chapter)) or
an affiliated depositor, whether or not
such other person is the issuer.

(b) Definitions.

(1) Factual business information means
some or all of the following informa-
tion that is released or disseminated
under the conditions in paragraph (d)
of this section, including, without limi-
tation, such factual business informa-
tion contained in reports or other ma-
terials filed with, furnished to, or sub-
mitted to the Commission pursuant to
the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) or the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.):

(i) Factual information about the
issuer, its business or financial devel-
opments, or other aspects of its busi-
ness;

(ii) Advertisements of, or other infor-
mation about, the issuer’s products or
services; and

(iii) Dividend notices.

(2) Forward-looking information means
some or all of the following informa-
tion that is released or disseminated
under the conditions in paragraph (d)
of this section, including, without limi-
tation, such forward-looking informa-
tion contained in reports or other ma-
terials filed with, furnished to, or sub-
mitted to the Commission pursuant to
the Securities Exchange Act of 1934 or
pursuant to the Investment Company
Act of 1940:

(i) Projections of the issuer’s reve-
nues, income (loss), earnings (loss) per
share, capital expenditures, dividends,
capital structure, or other financial
items;

(i1) Statements about the issuer man-
agement’s plans and objectives for fu-
ture operations, including plans or ob-
jectives relating to the products or
services of the issuer;

(iii) Statements about the issuer’s fu-
ture economic performance, including
statements of the type contemplated
by the management’s discussion and
analysis of financial condition and re-
sults of operation described in Item 303
of Regulations S-B and S-K (§228.303
and §229.303 of this chapter) or the op-
erating and financial review and pros-

§230.168

pects described in Item 5 of Form 20-F
(§249.220f of this chapter); and

(iv) Assumptions underlying or relat-
ing to any of the information described
in paragraphs (b)(2)(i), (b)(2)(ii) and
(b)(2)(iii) of this section.

(3) For purposes of this section, the
release or dissemination of a commu-
nication is by or on behalf of the issuer
if the issuer or an agent or representa-
tive of the issuer, other than an offer-
ing participant who is an underwriter
or dealer, authorizes or approves such
release or dissemination before it is
made.

(4) For purposes of this section, in
the case of communications of a person
specified in paragraph (a)(3) of this sec-
tion other than the asset-backed
issuer, the release or dissemination of
a communication is by or on behalf of
such other person if such other person
or its agent or representative, other
than an underwriter or dealer, author-
izes or approves such release or dis-
semination before it is made.

(c) Ezxclusion. A communication con-
taining information about the reg-
istered offering or released or dissemi-
nated as part of the offering activities
in the registered offering is excluded
from the exemption of this section.

(d) Conditions to exemption. The fol-
lowing conditions must be satisfied:

(1) The issuer (or in the case of an
asset-backed issuer, the issuer and the
other persons specified in paragraph
(a)(3) of this section, taken together)
has previously released or dissemi-
nated information of the type described
in this section in the ordinary course
of its business;

(2) The timing, manner, and form in
which the information is released or
disseminated is consistent in material
respects with similar past releases or
disseminations; and

(3) The issuer is not an investment
company registered under the Invest-
ment Company Act of 1940 (156 U.S.C.
80a-1 et seq.), other than a registered
closed-end investment company.

[70 FR 44807, Aug. 3, 2005, as amended at 76

FR 46617, Aug. 3, 2011; 85 FR 33352, June 1,
2020]
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§230.169 Exemption from sections
2(a)(10) and 5(c) of the Act for cer-
tain communications of regularly
released factual business informa-
tion.

PRELIMINARY NOTES TO §230.169. 1. This sec-
tion is not available for any communication
that, although in technical compliance with
this section, is part of a plan or scheme to
evade the requirements of section 5 of the
Act.

2. This section provides a non-exclusive
safe harbor for factual business information
released or disseminated as provided in this
section. Attempted compliance with this sec-
tion does not act as an exclusive election and
the issuer also may claim the availability of
any other applicable exemption or exclusion.
Reliance on this section does not affect the
availability of any other exemption or exclu-
sion from the definition of prospectus in sec-
tion 2(a)(10) or the requirements of section 5
of the Act.

3. The availability of this section for a re-
lease or dissemination of a communication
that contains or incorporates factual busi-
ness information will not be affected by an-
other release or dissemination of a commu-
nication that contains all or a portion of the
same factual business information that does
not satisfy the conditions of this section.

(a) For purposes of sections 2(a)(10)
and 5(c) of the Act, the regular release
or dissemination by or on behalf of an
issuer of communications containing
factual business information shall be
deemed not to constitute an offer to
sell or offer for sale of a security by an
issuer which is the subject of an offer-
ing pursuant to a registration state-
ment that the issuer proposes to file,
or has filed, or that is effective, if the
conditions of this section are satisfied.

(b) Definitions. (1) Factual business in-
formation means some or all of the fol-
lowing information that is released or
disseminated under the conditions in
paragraph (d) of this section:

(i) Factual information about the
issuer, its business or financial devel-
opments, or other aspects of its busi-
ness; and

(ii) Advertisements of, or other infor-
mation about, the issuer’s products or
services.

(2) For purposes of this section, the
release or dissemination of a commu-
nication is by or on behalf of the issuer
if the issuer or an agent or representa-
tive of the issuer, other than an offer-
ing participant who is an underwriter
or dealer, authorizes or approves such

17 CFR Ch. Il (4-1-25 Edition)

release or dissemination before it is
made.

(c) Exclusions. A communication con-
taining information about the reg-
istered offering or released or dissemi-
nated as part of the offering activities
in the registered offering is excluded
from the exemption of this section.

(d) Conditions to exemption. The fol-
lowing conditions must be satisfied:

(1) The issuer has previously released
or disseminated information of the
type described in this section in the or-
dinary course of its business;

(2) The timing, manner, and form in
which the information is released or
disseminated is consistent in material
respects with similar past releases or
disseminations;

(3) The information is released or dis-
seminated for intended use by persons,
such as customers and suppliers, other
than in their capacities as investors or
potential investors in the issuer’s secu-
rities, by the issuer’s employees or
agents who historically have provided
such information; and

(4) The issuer is not an investment
company registered under the Invest-
ment Company Act of 1940 (15 U.S.C.
80a—1 et seq.), other than a registered
closed-end investment company.

[70 FR 44808, Aug. 3, 2005, as amended at 85
FR 33353, June 1, 2020]

§230.170 Prohibition of use of certain
financial statements.

Financial statements which purport
to give effect to the receipt and appli-
cation of any part of the proceeds from
the sale of securities for cash shall not
be used unless such securities are to be
offered through underwriters and the
underwriting arrangements are such
that the underwriters are or will be
committed to take and pay for all of
the securities, if any are taken, prior
to or within a reasonable time after
the commencement of the public offer-
ing, or if the securities are not so
taken to refund to all subscribers the
full amount of all subscription pay-
ments made for the securities. The cap-
tion of any such financial statement
shall clearly set forth the assumptions
upon which such statement is based.
The caption shall be in type at least as
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large as that used generally in the
body of the statement.

[21 FR 7566, Oct. 3, 1956]

§230.171 Disclosure detrimental to the
national defense or foreign policy.

(a) Any requirement to the contrary
notwithstanding, no registration state-
ment, prospectus, or other document
filed with the Commission or used in
connection with the offering or sale of
any securities shall contain any docu-
ment or information which, pursuant
to Executive order, has been classified
by an appropriate department or agen-
cy of the United States for protection
in the interests of national defense or
foreign policy.

(b) Where a document or information
is omitted pursuant to paragraph (a) of
this section, there shall be filed, in lieu
of such document or information, a
statement from an appropriate depart-
ment or agency of the United States to
the effect that such document or infor-
mation has been classified or that the
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section,
but information relating to the subject
matter of such document is neverthe-
less included in material filed with the
Commission pursuant to a determina-
tion of an appropriate department or
agency of the United States that dis-
closure of such information would not
be contrary to the interests of national
defense or foreign policy, a statement
from such department or agency to
that effect shall be submitted for the
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the
statement relates.

(c) The Commission may protect any
information in its possession which
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to
whether such information should be
classified.

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a)
of this section to the appropriate de-
partment or agency of the United
States prior to filing them with the

§230.172

Commission and to obtain and submit
to the Commission, at the time of fil-
ing such documents or information, or
in lieu thereof, as the case may be, the
statements from such department or
agency required by paragraph (b) of
this section. All such statements shall
be in writing.

[33 FR 7682, May 24, 1968]

§230.172 Delivery of prospectuses.

(a) Sending confirmations and notices
of allocations. After the effective date
of a registration statement, the fol-
lowing are exempt from the provisions
of section 5(b)(1) of the Act if the con-
ditions set forth in paragraph (c) of
this section are satisfied:

(1) Written confirmations of sales of
securities in an offering pursuant to a
registration statement that contain in-
formation limited to that called for in
Rule 10b-10 under the Securities Ex-
change Act of 1934 (§240.10b-10 of this
chapter) and other information cus-
tomarily included in written confirma-
tions of sales of securities, which may
include notices provided pursuant to
Rule 173 (§230.173); and

(2) Notices of allocation of securities
sold or to be sold in an offering pursu-
ant to the registration statement that
may include information identifying
the securities (including the CUSIP
number) and otherwise may include
only information regarding pricing, al-
location and settlement, and informa-
tion incidental thereto.

(b) Transfer of the security. Any obli-
gation under section 5(b)(2) of the Act
to have a prospectus that satisfies the
requirements of section 10(a) of the Act
precede or accompany the carrying or
delivery of a security in a registered
offering is satisfied if the conditions in
paragraph (c) of this section are met.

(c) Conditions. (1) The registration
statement relating to the offering is ef-
fective and is not the subject of any
pending proceeding or examination
under section 8(d) or 8(e) of the Act;

(2) Neither the issuer, nor an under-
writer or participating dealer is the
subject of a pending proceeding under
section 8A of the Act in connection
with the offering; and

(8) The issuer has filed with the Com-
mission a prospectus with respect to
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the offering that satisfies the require-
ments of section 10(a) of the Act or the
issuer will make a good faith and rea-
sonable effort to file such a prospectus
within the time required under Rule
424 (§230.424) and, in the event that the
issuer fails to file timely such a pro-
spectus, the issuer files the prospectus
as soon as practicable thereafter.

(4) The condition in paragraph (c)(3)
of this section shall not apply to trans-
actions by dealers requiring delivery of
a final prospectus pursuant to section
4(3) of the Act.

(d) Ezxclusions. This section shall not
apply to any:

(1) Offering of any investment com-
pany registered under the Investment
Company Act of 1940 (156 U.S.C. 80a-1 et
seq.), other than a registered closed-end
investment company;

(2) A Dbusiness combination trans-
action as defined in §230.165(f)(1);

(3) Offering registered on Form S-8
(§239.16b of this chapter); or

(4) Offering of any registered non-
variable annuity securities.

[70 FR 44808, Aug. 3, 2005, as amended at 85
FR 33353, June 1, 2020; 89 FR 60083, July 24,
2024]

§230.173 Notice of registration.

(a) In a transaction that represents a
sale by the issuer or an underwriter, or
a sale where there is not an exclusion
or exemption from the requirement to
deliver a final prospectus meeting the
requirements of section 10(a) of the Act
pursuant to section 4(3) of the Act or
Rule 174 (§230.174), each underwriter or
dealer selling in such transaction shall
provide to each purchaser from it, not
later than two business days following
the completion of such sale, a copy of
the final prospectus or, in lieu of such
prospectus, a notice to the effect that
the sale was made pursuant to a reg-
istration statement or in a transaction
in which a final prospectus would have
been required to have been delivered in
the absence of Rule 172 (§230.172).

(b) If the sale was by the issuer and
was not effected by or through an un-
derwriter or dealer, the responsibility
to send a prospectus, or in lieu of such
prospectus, such notice as set forth in
paragraph (a) of this section, shall be
the issuer’s.

17 CFR Ch. Il (4-1-25 Edition)

(c) Compliance with the require-
ments of this section is not a condition
to reliance on Rule 172.

(d) A purchaser may request from the
person responsible for sending a notice
a copy of the final prospectus if one has
not been sent.

(e) After the effective date of the reg-
istration statement with respect to an
offering, notices as set forth in para-
graph (a) of this section, are exempt
from the provisions of section 5(b)(1) of
the Act.

(f) Exclusions. This section shall not
apply to any:

(1) Transaction solely between bro-
kers or dealers in reliance on Rule 153
(§230.153);

(2) Offering of an investment com-
pany registered under the Investment
Company Act of 1940 (156 U.S.C. 80a-1 et
seq.), other than a registered closed-end
investment company;

(3) A Dbusiness combination trans-
action as defined in §230.165(f)(1) (Rule
165(f)(1)); or

(4) Offering registered on Form S-8
(§239.16b of this chapter).

[70 FR 44809, Aug. 3, 2005, as amended at 85
FR 33353, June 1, 2020]

§230.174 Delivery of prospectus by
dealers; exemptions under section
4(3) of the Act.

The obligations of a dealer (including
an underwriter no longer acting as an
underwriter in respect of the security
involved in such transactions) to de-
liver a prospectus in transactions in a
security as to which a registration
statement has been filed taking place
prior to the expiration of the 40- or 90-
day period specified in section 4(3) of
the Act after the effective date of such
registration statement or prior to the
expiration of such period after the first
date upon which the security was bona
fide offered to the public by the issuer
or by or through an underwriter after
such effective date, whichever is later,
shall be subject to the following provi-
sions:

(a) No prospectus need be delivered if
the registration statement is on Form
F-6 (§239.36 of this chapter).

(b) No prospectus need be delivered if
the issuer is subject, immediately prior
to the time of filing the registration
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statement, to the reporting require-
ments of section 13 or 15(d) of the Secu-
rities Exchange Act of 1934.

(c) Where a registration statement
relates to offerings to be made from
time to time no prospectus need be de-
livered after the expiration of the ini-
tial prospectus delivery period speci-
fied in section 4(3) of the Act following
the first bona fide offering of securities
under such registration statement.

(d) If (1) the registration statement
relates to the security of an issuer that
is not subject, immediately prior to the
time of filing the registration state-
ment, to the reporting requirements of
section 13 or 15(d) of the Securities Ex-
change Act of 1934, and (2) as of the of-
fering date, the security is listed on a
registered national securities exchange
or authorized for inclusion in an elec-
tronic inter-dealer quotation system
sponsored and governed by the rules of
a registered securities association, no
prospectus need be delivered after the
expiration of twenty-five calendar days
after the offering date. For purposes of
this provision, the term offering date
refers to the later of the effective date
of the registration statement or the
first date on which the security was
bona fide offered to the public.

(e) Notwithstanding the foregoing,
the period during which a prospectus
must be delivered by a dealer shall be:

(1) As specified in section 4(3) of the
Act if the registration statement was
the subject of a stop order issued under
section 8 of the Act; or

(2) As the Commission may provide
upon application or on its own motion
in a particular case.

(f) Nothing in this section shall affect
the obligation to deliver a prospectus
pursuant to the provisions of section 5
of the Act by a dealer who is acting as
an underwriter with respect to the se-
curities involved or who is engaged in a
transaction as to securities consti-
tuting the whole or a part of an unsold
allotment to or subscription by such
dealer as a participant in the distribu-
tion of such securities by the issuer or
by or through an underwriter.

(g) If the registration statement re-
lates to an offering of securities of a
“blank check company,” as defined in
Rule 419 under the Act (17 CFR 230.419),
the statutory period for prospectus de-

§230.175

livery specified in section 4(3) of the
Act shall not terminate until 90 days
after the date funds and securities are
released from the escrow or trust ac-
count pursuant to Rule 419 under the
Act.

(h) Any obligation pursuant to Sec-
tion 4(3) of the Act and this section to
deliver a prospectus, other than pursu-
ant to paragraph (g) of this section,
may be satisfied by compliance with
the provisions of Rule 172 (§230.172).

[35 FR 18457, Dec. 4, 1970, as amended at 48
FR 12347, Mar. 24, 1983; 53 FR 11845, Apr. 11,
1988; 57 FR 18043, Apr. 28, 1992; 70 FR 44809,
Aug. 3, 2005]

§230.175 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of an issuer or by
an outside reviewer retained by the
issuer shall be deemed not to be a
fraudulent statement (as defined in
paragraph (d) of this section), unless it
is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the
Commission, in Part I of a quarterly
report on Form 10-Q, (§249.308a of this
chapter), or in an annual report to se-
curity holders meeting the require-
ments of Rule 14a-3(b) and (c) or 1l4c—
3(a) and (b) under the Securities Ex-
change Act of 1934 (§§240.14a-3(b) and
(c) or 240.14c-3(a) and (b) of this chap-
ter), a statement reaffirming such for-
ward-looking statement after the date
the document was filed or the annual
report was made publicly available, or
a forward-looking statement made be-
fore the date the document was filed or
the date the annual report was publicly
available if such statement is re-
affirmed in a filed document, in Part I
of a quarterly report on Form 10-Q, or
in an annual report made publicly
available within a reasonable time
after the making of such forward-look-
ing statement; Provided, that

(i) At the time such statements are
made or reaffirmed, either the issuer is
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subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of Rule
13a-1 or 15d-1 (§§239.13a-1 or 239.156d-1 of
this chapter) thereunder, if applicable,
to file its most recent annual report on
Form 10-K, Form 20-F, or Form 40-F;
or if the issuer is not subject to the re-
porting requirements of Section 13(a)
or 15(d) of the Securities Exchange Act
of 1934, the statements are made in a
registration statement filed under the
Act, offering statement or solicitation
of interest, written document or broad-
cast script under Regulation A or pur-
suant to sections 12(b) or (g) of the Se-
curities Exchange Act of 1934; and

(i1) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information that is disclosed in a
document filed with the Commission,
in Part I of a quarterly report on Form
10-Q (§249.308a of this chapter) or in an
annual report to shareholders meeting
the requirements of Rules 14a-3 (b) and
(c) or 14c-3 (a) and (b) under the Securi-
ties Exchange Act of 1934 (§§240.14a-3(b)
and (c) or 240.14c-3(a) and (b) of this
chapter) and that relates to:

(i) The effects of changing prices on
the business enterprise, presented vol-
untarily or pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter), ‘‘Management’s Discussion and
Analysis of Financial Condition and
Results of Operations,” Item 5 of Form
20-F (§249.220(f) of this chapter), ‘‘Op-
erating and Financial Review and Pros-
pects,” Item 302 of Regulation S-K
(§229.302 of this chapter), ‘‘Supple-
mentary Financial Information,” or
Rule 3-20(c) of Regulation S-X (§210.3-
20(c) of this chapter); or

(ii) The value of proved oil and gas
reserves (such as a standardized meas-
ure of discounted future net cash flows
relating to proved oil and gas reserves
as set forth in FASB ASC paragraphs
932-235-50-29 through 932-235-50-36 (Ex-
tractive Activities—Oil and Gas Topic)
presented voluntarily or pursuant to
Item 302 of Regulation S-K (§229.302 of
this chapter).

17 CFR Ch. Il (4-1-25 Edition)

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter) or Item 9 of Form 20-F; or Item 5
of Form 20-F.

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c¢) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Securities Act of 1933 or the
rules or regulations promulgated there-
under.

[46 FR 13990, Feb. 25, 1981, as amended at 46
FR 19457, Mar. 31, 1981; 47 FR 54770, Dec. 6,
1982; 48 FR 19875, May 3, 1983; 56 FR 30054,
July 1, 1991; 57 FR 36468, Aug. 13, 1992; 64 FR
53909, Oct. 5, 1999; 73 FR 967, Jan. 4, 2008; 76
FR 50121, Aug. 12, 2011]

§230.176 Circumstances affecting the
determination of what constitutes
reasonable investigation and rea-
sonable grounds for belief under
section 11 of the Securities Act.

In determining whether or not the
conduct of a person constitutes a rea-
sonable investigation or a reasonable
ground for belief meeting the standard
set forth in section 11(c), relevant cir-
cumstances include, with respect to a
person other than the issuer.

(a) The type of issuer;
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(b) The type of security;

(c) The type of person;

(d) The office held when the person is
an officer;

(e) The presence or absence of an-
other relationship to the issuer when
the person is a director or proposed di-
rector;

(f) Reasonable reliance on officers,
employees, and others whose duties
should have given them knowledge of
the particular facts (in the light of the
functions and responsibilities of the
particular person with respect to the
issuer and the filing);

(g) When the person is an under-
writer, the type of underwriting ar-
rangement, the role of the particular
person as an underwriter and the avail-
ability of information with respect to
the registrant; and

(h) Whether, with respect to a fact or
document incorporated by reference,
the particular person had any responsi-
bility for the fact or document at the
time of the filing from which it was in-
corporated.

[47 FR 11433, Mar. 16, 1982, as amended at 76
FR 71876, Nov. 21, 2011]

§230.180 Exemption from registration
of interests and participations
issued in connection with certain
H.R. 10 plans.

(a) Any interest or participation in a
single trust fund or in a collective
trust fund maintained by a bank, or
any security arising out of a contract
issued by an insurance company, issued
to an employee benefit plan shall be
exempt from the provisions of section 5
of the Act if the following terms and
conditions are met:

(1) The plan covers employees, some
or all of whom are employees within
the meaning of section 401(c)(1) of the
Internal Revenue Code of 1954, and is
either: (i) A pension or profit-sharing
plan which meets the requirements for
qualification under section 401 of such
Code, or (ii) an annuity plan which
meets the requirements for the deduc-
tion of the employer’s contribution
under section 404(a)(2) of such Code;

(2) The plan covers only employees of
a single employer or employees of
interrelated partnerships; and

(3) The issuer of such interest, par-
ticipation or security shall have rea-

§230.190

sonable grounds to believe and, after
making reasonable inquiry, shall be-
lieve immediately prior to any
issuance that:

(i) The employer is a law firm, ac-
counting firm, investment banking
firm, pension consulting firm or invest-
ment advisory firm that is engaged in
furnishing services of a type that in-
volve such knowledge and experience
in financial and business matters that
the employer is able to represent ade-
quately its interests and those of its
employees; or

(ii) In connection with the plan, the
employer prior to adopting the plan ob-
tains the advice of a person or entity
that (A) is not a financial institution
providing any funding vehicle for the
plan, and is neither an affiliated person
as defined in section 2(a)(3) of the In-
vestment Company Act of 1940 of, nor a
person who has a material business re-
lationship with, a financial institution
providing a funding vehicle for the
plan; and (B) is, by virtue of knowledge
and experience in financial and busi-
ness matters, able to represent ade-
quately the interests of the employer
and its employees.

(b) Any interest or participation
issued to a participant in either a pen-
sion or profit-sharing plan which meets
the requirements for qualification
under section 401 of the Internal Rev-
enue Code of 1954 or an annuity plan
which meets the requirements for the
deduction of the employer’s contribu-
tion under section 404(a)(2) of such
Code, and which covers employees,
some or all of whom are employees
within the meaning of section 401(c)(1)
of such Code, shall be exempt from the
provisions of section 5 of the Act.

[46 FR 58291, Dec. 1, 1981]

§230.190 Registration of underlying
securities in asset-backed securities
transactions.

(a) In an offering of asset-backed se-
curities where the asset pool includes
securities of another issuer (‘‘under-
lying securities’), unless the under-
lying securities are themselves exempt
from registration under section 3 of the
Act (156 U.S.C. T7c), the offering of the
relevant underlying securities itself
must be registered as a primary offer-
ing of such securities in accordance
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with paragraph (b) of this section un-
less all of the following are true. Terms
used in this section have the same
meaning as in Item 1101 of Regulation
AB (§229.1101 of this chapter).

(1) Neither the issuer of the under-
lying securities nor any of its affiliates
has a direct or indirect agreement, ar-
rangement, relationship or under-
standing, written or otherwise, relat-
ing to the underlying securities and
the asset-backed securities trans-
action;

(2) Neither the issuer of the under-
lying securities nor any of its affiliates
is an affiliate of the sponsor, depositor,
issuing entity or underwriter of the
asset-backed securities transaction;

(3) If the underlying securities are re-
stricted securities, as defined in
§230.144(a)(3), §230.144 must be available
for the sale of the securities, provided
however, that notwithstanding any
other provision of §230.144, §230.144
shall only be so available if at least
two years have elapsed since the later
of the date the securities were acquired
from the issuer of the underlying secu-
rities or from an affiliate of the issuer
of the underlying securities; and

(4) The depositor would be free to
publicly resell the underlying securi-
ties without registration under the
Act. For example, the offering of the
asset-backed security does not con-
stitute part of a distribution of the un-
derlying securities. An offering of
asset-backed securities with an asset
pool containing underlying securities
that at the time of the purchase for the
asset pool are part of a subscription or
unsold allotment would be a distribu-
tion of the underlying securities. For
purposes of this section, in an offering
of asset-backed securities involving a
sponsor, depositor or underwriter that
was an underwriter or an affiliate of an
underwriter in a registered offering of
the underlying securities, the distribu-
tion of the asset-backed securities will
not constitute part of a distribution of
the underlying securities if the under-
lying securities were purchased at
arm’s length in the secondary market
at least three months after the last
sale of any unsold allotment or sub-
scription by the affiliated underwriter
that participated in the registered of-
fering of the underlying securities.

17 CFR Ch. Il (4-1-25 Edition)

(b) If all of the conditions in para-
graph (a) of this section are not met,
the offering of the relevant underlying
securities itself must be registered as a
primary offering of such securities in
accordance with the following:

(1) If the offering of asset-backed se-
curities is registered on Form SF-3
(§239.45 of this chapter), the offering of
the underlying securities itself must be
eligible to be registered under Form
SF-3, Form S-3 (§239.13 of this chap-
ter), or F-3 (§239.33 of this chapter) as
a primary offering of such securities;

(2) The plan of distribution in the
registration statement for the offering
of the wunderlying securities con-
templates this type of distribution at
the time of the commencement of the
offering of the asset-backed securities;

(3) The prospectus for the asset-
backed securities offering describes the
plan of distribution for both the under-
lying securities and the asset-backed
securities;

(4) The prospectus relating to the of-
fering of the underlying securities is
delivered simultaneously with the de-
livery of the prospectus relating to the
offering of the asset-backed securities,
and the prospectus for the asset-backed
securities includes disclosure that the
prospectus for the offering of the un-
derlying securities will be delivered
along with, or is combined with, the
prospectus for the offering of the asset-
backed securities;

(6) The prospectus for the asset-
backed securities offering identifies
the issuing entity, depositor, sponsor
and each underwriter for the offering of
the asset-backed securities as an un-
derwriter for the offering of the under-
lying securities; and

(6) Neither prospectus disclaims or
limits responsibility by the issuing en-
tity, sponsor, depositor, trustee or any
underwriter for information regarding
the underlying securities.

(c) Notwithstanding paragraphs (a)
and (b) of this section, if the asset pool
for the asset-backed securities includes
a pool asset representing an interest in
or the right to the payments or cash
flows of another asset pool, then that
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pool asset is not considered an ‘‘under-
lying security” for purposes of this sec-
tion (although its distribution in con-
nection with the asset-backed securi-
ties transaction may need to be sepa-
rately registered) if the following con-
ditions are met:

(1) Both the issuing entity for the
asset-backed securities and the entity
issuing the pool asset were established
under the direction of the same sponsor
and depositor;

(2) The pool asset is created solely to
satisfy legal requirements or otherwise
facilitate the structuring of the asset-
backed securities transaction;

(3) The pool asset is not part of a
scheme to avoid registration or the re-
quirements of this section; and

(4) The pool asset is held by the
issuing entity and is a part of the asset
pool for the asset-backed securities.

(d) Notwithstanding paragraph (c) of
this section (that is, although the pool
asset described in paragraph (c) of this
section is an not an ‘“‘underlying secu-
rity”’ for purposes of this section), if
the pool assets for the asset-backed se-
curities are collateral certificates or
special units of beneficial interest,
those collateral certificates or special
units of beneficial interest must be
registered concurrently with the reg-
istration of the asset-backed securities.
However, pursuant to §230.457(t) no sep-
arate registration fee for the certifi-
cates or special units of beneficial in-
terest is required to be paid.

[70 FR 1615, Jan. 7, 2005, as amended at 72 FR
71571, Dec. 17, 2007; 79 FR 57328, Sept. 24, 2014;
80 FR 6652, Feb. 6, 2015]

§230.191 Definition of “issuer” in sec-
tion 2(a)(4) of the Act in relation to
asset-backed securities.

The following applies with respect to
asset-backed securities under the Act.
Terms used in this section have the
same meaning as in Item 1101 of Regu-
lation AB (§229.1101 of this chapter).

(a) The depositor for the asset-backed
securities acting solely in its capacity
as depositor to the issuing entity is the
‘“‘issuer” for purposes of the asset-
backed securities of that issuing enti-
ty.

(b) The person acting in the capacity
as the depositor specified in paragraph
(a) of this section is a different

§230.192

‘“‘issuer” from that same person acting
as a depositor for another issuing enti-
ty or for purposes of that person’s own
securities.

[70 FR 1615, Jan. 7, 2005]

§230.192 Conflicts of interest relating
to certain securitizations.

(a) Unlawful activity—(1) Prohibition.
A securitization participant shall not,
for a period commencing on the date on
which such person has reached an
agreement that such person will be-
come a securitization participant with
respect to an asset-backed security and
ending on the date that is one year
after the date of the first closing of the
sale of such asset-backed security, di-
rectly or indirectly engage in any
transaction that would involve or re-
sult in any material conflict of interest
between the securitization participant
and an investor in such asset-backed
security.

(2) Material conflict of interest. For
purposes of this section, engaging in
any transaction would involve or result
in a material conflict of interest be-
tween a securitization participant for
an asset-backed security and an inves-
tor in such asset-backed security if
such a transaction is a conflicted
transaction.

(3) Conflicted transaction. For pur-
poses of this section, a conflicted
transaction means any of the following
transactions with respect to which
there is a substantial likelihood that a
reasonable investor would consider the
transaction important to the investor’s
investment decision, including a deci-
sion whether to retain the asset-backed
security:

(i) A short sale of the relevant asset-
backed security;

(ii) The purchase of a credit default
swap or other credit derivative pursu-
ant to which the securitization partici-
pant would be entitled to receive pay-
ments upon the occurrence of specified
credit events in respect of the relevant
asset-backed security; or

(iii) The purchase or sale of any fi-
nancial instrument (other than the rel-
evant asset-backed security) or entry
into a transaction that is substantially
the economic equivalent of a trans-
action described in paragraph (a)(3)(i)
or (a)(3)(ii) of this section, other than,
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for the avoidance of doubt, any trans-
action that only hedges general inter-
est rate or currency exchange risk.

(b) Excepted activity. The following
activities are not prohibited by para-
graph (a) of this section:

(1) Risk-mitigating hedging activities—
(i) Permitted risk-mitigating hedging ac-
tivities. Risk-mitigating hedging activi-
ties of a securitization participant con-
ducted in accordance with this para-
graph (b)(1) in connection with and re-
lated to individual or aggregated posi-
tions, contracts, or other holdings of
the securitization participant, includ-
ing those arising out of its
securitization activities, such as the
origination or acquisition of assets
that it securitizes.

(ii) Conditions. Risk-mitigating hedg-
ing activities are permitted under
paragraph (b)(1) of this section only if:

(A) At the inception of the hedging
activity and at the time of any adjust-
ments to the hedging activity, the
risk-mitigating hedging activity is de-
signed to reduce or otherwise signifi-
cantly mitigate one or more specific,
identifiable risks arising in connection
with and related to identified posi-
tions, contracts, or other holdings of
the securitization participant, based
upon the facts and circumstances of
the identified underlying and hedging
positions, contracts or other holdings
and the risks and liquidity thereof;

(B) The risk-mitigating hedging ac-
tivity is subject, as appropriate, to on-
going recalibration by the
securitization participant to ensure
that the hedging activity satisfies the
requirements set out in paragraph
(b)(1) of this section and does not fa-
cilitate or create an opportunity to
materially benefit from a conflicted
transaction other than through risk-re-
duction; and

(C) The securitization participant has
established, and implements, main-
tains, and enforces, an internal compli-
ance program that is reasonably de-
signed to ensure the securitization par-
ticipant’s compliance with the require-
ments set out in paragraph (b)(1) of
this section, including reasonably de-
signed written policies and procedures
regarding the risk-mitigating hedging
activities that provide for the specific
risk and risk-mitigating hedging activ-

17 CFR Ch. Il (4-1-25 Edition)

ity to be identified, documented, and
monitored.

(2) Liquidity commitments. Purchases
or sales of the asset-backed security
made pursuant to, and consistent with,
commitments of the securitization par-
ticipant to provide liquidity for the
asset-backed security.

(3) Bona fide market-making activities—
(i) Permitted bona fide market-making ac-
tivities. Bona fide market-making ac-
tivities, including market-making re-
lated hedging, of the securitization
participant conducted in accordance
with this paragraph (b)(3) in connec-
tion with and related to asset-backed
securities with respect to which the
prohibition in paragraph (a)(1) of this
section applies, the assets underlying
such asset-backed securities, or finan-
cial instruments that reference such
asset-backed securities or underlying
assets or with respect to which the pro-
hibition in paragraph (a)(1) of this sec-
tion otherwise applies, except that the
initial distribution of an asset-backed
security is not bona fide market-mak-
ing activity for purposes of paragraph
(b)(3) of this section.

(ii) Conditions. Bona fide market-
making activities are permitted under
paragraph (b)(3) of this section only if:

(A) The securitization participant
routinely stands ready to purchase and
sell one or more types of the financial
instruments described in paragraph
(b)(3)(1) of this section as a part of its
market-making related activities in
such financial instruments, and is will-
ing and available to quote, purchase
and sell, or otherwise enter into long
and short positions in those types of fi-
nancial instruments, in commercially
reasonable amounts and throughout
market cycles on a basis appropriate
for the liquidity, maturity, and depth
of the market for the relevant types of
financial instruments;

(B) The securitization participant’s
market-making related activities are
designed not to exceed, on an ongoing
basis, the reasonably expected near
term demands of clients, customers, or
counterparties, taking into account
the liquidity, maturity, and depth of
the market for the relevant types of fi-
nancial instruments described in para-
graph (b)(3)(i) of this section;
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(C) The compensation arrangements
of persons performing the foregoing ac-
tivity are designed not to reward or
incentivize conflicted transactions;

(D) The securitization participant is
licensed or registered, if required, to
engage in the activity described in
paragraph (b)(3) of this section in ac-
cordance with applicable law and self-
regulatory organization rules; and

(E) The securitization participant
has established, and implements, main-
tains, and enforces, an internal compli-
ance program that is reasonably de-
signed to ensure the securitization par-
ticipant’s compliance with the require-
ments of paragraph (b)(3) of this sec-
tion, including reasonably designed
written policies and procedures that
demonstrate a process for prompt miti-
gation of the risks of its market-mak-
ing positions and holdings.

(c) Definitions. For purposes of this
section:

Asset-backed security has the same
meaning as in section 3(a)(79) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78c(a)(79)), and also includes a syn-
thetic asset-backed security and a hy-
brid cash and synthetic asset-backed
security.

Distribution means:

(i) An offering of securities, whether
or not subject to registration under the
Securities Act of 1933, that is distin-
guished from ordinary trading trans-
actions by the presence of special sell-
ing efforts and selling methods; or

(ii) An offering of securities made
pursuant to an effective registration
statement under the Securities Act of
1933.

Initial purchaser means a person who
has agreed with an issuer to purchase a
security from the issuer for resale to
other purchasers in transactions that
are not required to be registered under
the Securities Act in reliance upon 17
CFR 230.144A or that are otherwise not
required to be registered because they
do not involve any public offering.

Placement agent and underwriter each
mean a person who has agreed with an
issuer or selling security holder to:

(i) Purchase securities from the
issuer or selling security holder for dis-
tribution;

§230.192

(ii) Engage in a distribution for or on
behalf of such issuer or selling security
holder; or

(iii) Manage or supervise a distribu-
tion for or on behalf of such issuer or
selling security holder.

Securitication participant means:

(i) An underwriter, placement agent,
initial purchaser, or sponsor of an
asset-backed security; or

(ii) Any affiliate (as defined in 17
CFR 230.405) or subsidiary (as defined
in 17 CFR 230.405) of a person described
in paragraph (i) of this definition if the
affiliate or subsidiary:

(A) Acts in coordination with a per-
son described in paragraph (i) of this
definition; or

(B) Has access to or receives informa-
tion about the relevant asset-backed
security or the asset pool underlying or
referenced by the relevant asset-
backed security prior to the first clos-
ing of the sale of the relevant asset-
backed security.

Sponsor means:

(i) Any person who organizes and ini-
tiates an asset-backed securities trans-
action by selling or transferring assets,
either directly or indirectly, including
through an affiliate, to the entity that
issues the asset-backed security; or

(ii) Any person with a contractual
right to direct or cause the direction of
the structure, design, or assembly of an
asset-backed security or the composi-
tion of the pool of assets underlying or
referenced by the asset-backed secu-
rity, other than a person who acts sole-
ly pursuant to such person’s contrac-
tual rights as a holder of a long posi-
tion in the asset-backed security.

(iii) Notwithstanding paragraph (ii)
of this definition, a person that per-
forms only administrative, legal, due
diligence, custodial, or ministerial acts
related to the structure, design, assem-
bly, or ongoing administration of an
asset-backed security or the composi-
tion of the pool of assets underlying or
referenced by the asset-backed security
will not be a sponsor for purposes of
this rule.

(iv) Notwithstanding paragraphs (i)
and (ii) of this definition, the United
States or an agency of the United
States will not be a sponsor for pur-
poses of this rule with respect to an
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asset-backed security that is fully in-
sured or fully guaranteed as to the
timely payment of principal and inter-
est by the United States.

(d) Anti-evasion. If a securitization
participant engages in a transaction or
a series of related transactions that,
although in technical compliance with
paragraph (b) of this section, is part of
a plan or scheme to evade the prohibi-
tion in paragraph (a)(1) of this section,
that transaction or series of related
transactions will be deemed to violate
paragraph (a)(1) of this section.

(e) Safe harbor for certain foreign
transactions. The prohibition in para-
graph (a)(1) of this section shall not
apply to any asset-backed security for
which all of the following conditions
are met:

(1) The asset-backed security (as de-
fined in this section) is not issued by a
U.S. person (as defined in 17 CFR
230.902(k)); and

(2) The offer and sale of the asset-
backed security (as defined by this sec-
tion) is in compliance with 17 CFR
230.901 through 905 (Regulation S).

[88 FR 85464, Dec. 7, 2023]

§230.193 Review of underlying assets
in asset-backed securities trans-
actions.

An issuer of an ‘‘asset-backed secu-
rity,” as that term is defined in Sec-
tion 3(a)(79) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(79)), offer-
ing and selling such a security pursu-
ant to a registration statement shall
perform a review of the pool assets un-
derlying the asset-backed security. At
a minimum, such review must be de-
signed and effected to provide reason-
able assurance that the disclosure re-
garding the pool assets in the form of
prospectus filed pursuant to §230.424 of
this chapter is accurate in all material
respects. The issuer may conduct the
review or an issuer may employ a third
party engaged for purposes of per-
forming the review. If the findings and
conclusions of the review are attrib-
uted to the third party, the third party
must be named in the registration
statement and consent to being named
as an expert in accordance with
§230.436 of this chapter.

Instruction to §230.193: An issuer of an ‘‘asset-
backed security’’ may rely on one or more

17 CFR Ch. Il (4-1-25 Edition)

third parties to fulfill its obligation to per-
form a review under this section, provided
that the reviews performed by the third par-
ties and the issuer, in the aggregate, comply
with the minimum standard in this section.
The issuer must comply with the require-
ments of this section for each third party en-
gaged by the issuer to perform the review for
purposes of this section. An issuer may not
rely on a review performed by an unaffiliated
originator for purposes of performing the re-
view required under this section.

[76 FR 4244, Jan. 25, 2011, as amended at 79
FR 57329, Sept. 24, 2014]

§230.194 Definitions of the terms
“swap” and “security-based swap”
as used in the Act.

(a) The term swap as used in section
2(a)(17) of the Act (15 U.S.C. TTb(a)(17))
has the same meaning as provided in
section 3(a)(69) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(69))
and 17 CFR 240.3a69-1 through 240.3a69-
3.

(b) The term security-based swap as
used in section 2(a)(17) of the Act (156
U.S.C. 7Tb(a)(17)) has the same meaning
as provided in section 3(a)(68) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78c(a)(68)) and 17 CFR 240.3a68-1a
through 240.3a68-5.

[77 FR 48356, Aug. 13, 2012]

§230.215 Accredited investor.

The term accredited investor as used
in section 2(a)(15)(ii) of the Securities
Act of 1933 (15 U.S.C. 77b(a)(15)(ii)) shall
have the same meaning as the defini-
tion of that term in rule 501(a) under
the Act (17 CFR 230.501(a)).

[85 FR 64276, Oct. 9, 2020]
REGULATION A-R—SPECIAL EXEMPTIONS

§230.236 Exemption of shares offered
in connection with certain trans-
actions.

Shares of stock or similar security
offered to provide funds to be distrib-
uted to shareholders of the issuer of
such securities in lieu of issuing frac-
tional shares, script certificates or
order forms, in connection with a stock
dividend, stock split, reverse stock
split, conversion, merger or similar
transaction, shall be exempt from reg-
istration under the Act if the following
conditions are met:
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(a) The issuer of such shares is re-
quired to file and has filed reports with
the Commission pursuant to section 13
or 15(d) of the Securities Exchange Act
of 1934.

(b) The aggregate gross proceeds
from the sale of all shares offered in
connection with the transaction for the
purpose of providing such funds does
not exceed $300,000.

(c) At least ten days prior to the of-
fering of the shares, the issuer shall
furnish to the Commission in writing
the following information: (1) That it
proposes to offer shares in reliance
upon the exemption provided by this
rule; (2) the estimated number of
shares to be so offered; (3) the aggre-
gate market value of such shares as of
the latest practicable date; and (4) a
brief description of the transaction in
connection with which the shares are
to be offered.

(Secs. 3, 4, and 19, 48 Stat. 75, 77, 85, as
amended; 15 U.S.C. 77c, T7d, 77s; secs. 3(b),
4(1), 19(a), 48 Stat. 75, 77, 85; secs. 209, 48 Stat.
908; 59 Stat. 167; sec. 12, 78 Stat. 580; 84 Stat.
1480; sec. 308(a)(2), 90 Stat. 57; sec. 18, 92 Stat.
275; sec. 2, 92 Stat. 962; sec. 301, 94 Stat. 2291,
2294; secs. 12(a), 12(h), 12(), 16(a), 23(a), 48
Stat. 892, 896, 901; sec. 203a, 49 Stat. 704; sec.
8, 49 Stat. 1379, secs. 3, 8, 78 Stat. 565-568, 579;
sec. 1, 82 Stat. 454; sec. 105(b), 88 Stat. 1503;
sec. 18, 89 Stat. 155; 156 U.S.C. 77c(b), 77d(Q),
T7s(a), 78l(a), 78I(h), 781(1), 78p(a), T8w(a))

[27 FR 3289, Apr. 6, 1962, as amended at 37 FR

22978, Oct. 27, 1972; 47 FR 29652, July 8, 1982;
61 FR 49959, Sept. 24, 1996]

§230.237 Exemption for offers and
sales to certain Canadian tax-de-
ferred retirement savings accounts.

(a) Definitions. As used in this sec-
tion:

(1) Canadian law means the federal
laws of Canada, the laws of any prov-
ince or territory of Canada, and the
rules or regulations of any federal, pro-
vincial, or territorial regulatory au-
thority, or any self-regulatory author-
ity, of Canada.

(2) Canadian  Retirement  Account
means a trust or other arrangement,
including, but not limited to, a ‘“‘Reg-
istered Retirement Savings Plan’ or
“Registered Retirement Income Fund”
administered under Canadian law, that
is managed by the Participant and:

(i) Operated to provide retirement
benefits to a Participant; and

§230.237

(ii) Established in Canada, adminis-
tered under Canadian law, and quali-
fied for tax-deferred treatment under
Canadian law.

(3) Eligible Security means a security
issued by a Qualified Company that:

(i) Is offered to a Participant, or sold
to his or her Canadian Retirement Ac-
count, in reliance on this section; and

(i1) May also be purchased by Cana-
dians other than Participants.

(4) Foreign Government means the gov-
ernment of any foreign country or of
any political subdivision of a foreign
country.

(b) Foreign Issuer means any issuer
that is a Foreign Government, a na-
tional of any foreign country or a cor-
poration or other organization incor-
porated or organized under the laws of
any foreign country, except an issuer
meeting the following conditions:

(i) More than 50 percent of the out-
standing voting securities of the issuer
are held of record either directly or
through voting trust certificates or de-
positary receipts by residents of the
United States; and

(ii) Any of the following:

(A) The majority of the executive of-
ficers or directors are United States
citizens or residents;

(B) More than 50 percent of the assets
of the issuer are located in the United
States; or

(C) The business of the issuer is ad-
ministered principally in the United
States.

(iii) For purposes of this definition,
the term resident, as applied to security
holders, means any person whose ad-
dress appears on the records of the
issuer, the voting trustee, or the depos-
itary as being located in the United
States.

(6) Participant means a natural person
who is a resident of the United States,
or is temporarily present in the United
States, and who contributes to, or is or
will be entitled to receive the income
and assets from, a Canadian Retire-
ment Account.

(7 Qualified Company means a For-
eign Issuer whose securities are quali-
fied for investment on a tax-deferred
basis by a Canadian Retirement Ac-
count under Canadian law.

(8) United States means the United
States of America, its territories and
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possessions, any State of the United
States, and the District of Columbia.

(b) Exemption. The offer to a Partici-
pant, or the sale to his or her Canadian
Retirement Account, of Eligible Secu-
rities by any person is exempt from
Section 5 of the Act (15 U.S.C. T7e) if
the person:

(1) Includes in any written offering
materials delivered to a Participant, or
to his or her Canadian Retirement Ac-
count, a prominent statement that the
Eligible Security is not registered with
the U.S. Securities and Exchange Com-
mission and the Eligible Security is
being offered or sold in the United
States under an exemption from reg-
istration.

(2) Has not asserted that Canadian
law, or the jurisdiction of the courts of
Canada, does not apply in a proceeding
involving an Eligible Security.

[656 FR 37676, June 15, 2000]

§230.238 Exemption for standardized
options.

(a) Ezxemption. Except as expressly
provided in paragraphs (b) and (c) of
this section, the Act does not apply to
any standardized option, as that term
is defined by section 240.9b-1(a)(4) of
this chapter, that is:

(1) Issued by a clearing agency reg-
istered under section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78q-1); and

(2) Traded on a national securities
exchange registered pursuant to sec-
tion 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78f(a)) or on a na-
tional securities association registered
pursuant to section 15A(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780-3(a)).

(b) Limitation. The exemption pro-
vided in paragraph (a) of this section
does not apply to the provisions of sec-
tion 17 of the Act (15 U.S.C. 77q).

(c) Offers and sales. Any offer or sale
of a standardized option by or on behalf
of the issuer of the securities under-
lying the standardized option, an affil-
iate of the issuer, or an underwriter,
will constitute a contract for sale of,
sale of, offer for sale, or offer to sell
the underlying securities as defined in

17 CFR Ch. Il (4-1-25 Edition)

section 2(a)(3) of the Act (156 U.S.C.
TTb(a)(3)).

[68 FR 192, Jan. 2, 2003]

§230.239 Exemption for offers and
sales of certain security-based
swaps.

(a) Provided that the conditions of
paragraph (b) of this section are satis-
fied and except as expressly provided in
paragraph (c) of this section, the Act
does not apply to any offer or sale of a
security-based swap that:

(1) Is issued or will be issued by a
clearing agency that is either reg-
istered as a clearing agency under Sec-
tion 17A of the Securities Exchange
Act of 1934 (15 U.S.C. 78g-1) or exempt
from registration under Section 17A of
the Securities Exchange Act of 1934
pursuant to a rule, regulation, or order
of the Commission (‘‘eligible clearing
agency’’), and

(2) The Commission has determined
is required to be cleared or that is per-
mitted to be cleared pursuant to the el-
igible clearing agency’s rules.

(b) The exemption provided in para-
graph (a) of this section applies only to
an offer or sale of a security-based
swap described in paragraph (a) of this
section if the following conditions are
satisfied:

(1) The security-based swap is offered
or sold in a transaction involving the
eligible clearing agency in its function
as a central counterparty with respect
to such security-based swap;

(2) The security-based swap is sold
only to an eligible contract participant
(as defined in Section 1a(18) of the
Commodity Exchange Act (7 U.S.C.
1a(18))); and

(3) The eligible clearing agency posts
on its publicly available Web site at a
specified Internet address or includes
in its agreement covering the security-
based swap that the eligible clearing
agency provides or makes available to
its counterparty the following:

(i) A statement identifying any secu-
rity, issuer, loan, or narrow-based secu-
rity index underlying the security-
based swap;

(ii) A statement indicating the secu-
rity or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan, or narrow-based se-
curity index (or class of securities or
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loans) whose value is to be used to de-
termine the amount of the settlement
obligation under the security-based
swap; and

(iii) A statement of whether the
issuer of any security or loan, each
issuer of a security in a narrow-based
security index, or each referenced
issuer underlying the security-based
swap is subject to the reporting re-
quirements of Sections 13 or 15(d) of
the Securities Exchange Act of 1934 (15
U.S.C. 78m and 780) and, if not subject
to such reporting requirements, wheth-
er public information, including finan-
cial information, about any such issuer
is available and where the information
is available.

(c) The exemption provided in para-
graph (a) of this section does not apply
to the provisions of Section 17(a) of the
Act (156 U.S.C. T7q(a)).

[77 FR 20549, Apr. 5, 2012]

§230.240 Exemption for certain secu-
rity-based swaps.

(a) Except as expressly provided in
paragraph (b) of this section, the Act
does not apply to the offer or sale of
any security-based swap that is:

(1) A security-based swap agreement, as
defined in Section 2A of the Act (15
U.S.C. 7Tb(b)-1) as in effect prior to
July 16, 2011; and

(2) Entered into between eligible con-
tract participants (as defined in Sec-
tion 1a(12) of the Commodity Exchange
Act (7 U.S.C. 1a(12)) as in effect prior to
July 16, 2011, other than a person who
is an eligible contract participant
under Section 1a(12)(C) of the Com-
modity Exchange Act as in effect prior
to July 16, 2011).

(b) The exemption provided in para-
graph (a) of this section does not apply
to the provisions of Section 17(a) of the
Act (156 U.S.C. T7q(a)).

(c) This section will expire on Feb-
ruary 11, 2018.

[82 FR 10707, Feb. 15, 2017]

§230.241 Solicitations of interest.

(a) Solicitation of interest. At any time
before making a determination as to
the exemption from registration under
the Act under which an offering of se-
curities will be conducted, an issuer or
any person authorized to act on behalf

§230.241

of an issuer may communicate orally
or in writing to determine whether
there is any interest in a contemplated
offering of securities exempt from reg-
istration under the Act. Such commu-
nications are deemed to be an offer of
a security for sale for purposes of the
antifraud provisions of the Federal se-
curities laws. No solicitation or accept-
ance of money or other consideration,
nor of any commitment, binding or
otherwise, from any person is per-
mitted until the issuer makes a deter-
mination as to the exemption to be re-
lied on and the offering, meeting the
requirements of the exemption, is com-
menced.

(b) Conditions. The communications
must state that:

(1) The issuer is considering an offer-
ing of securities exempt from registra-
tion under the Act, but has not deter-
mined a specific exemption from reg-
istration the issuer intends to rely on
for the subsequent offer and sale of the
securities;

(2) No money or other consideration
is being solicited, and if sent in re-
sponse, will not be accepted;

(3) No offer to buy the securities can
be accepted and no part of the purchase
price can be received until the issuer
determines the exemption under which
the offering is intended to be conducted
and, where applicable, the filing, dis-
closure, or qualification requirements
of such exemption are met; and

(4) A person’s indication of interest
involves no obligation or commitment
of any kind.

(c) Indications of interest. Any written
communication under this section may
include a means by which a person may
indicate to the issuer that such person
is interested in a potential offering.
The issuer may require the name, ad-
dress, telephone number, and/or email
address in any response form included
pursuant to this paragraph (c).

[86 FR 3596, Jan. 14, 2021]

REGULATION A—CONDITIONAL SMALL
ISSUES EXEMPTION

AUTHORITY: Secs. 230.251 to 230.263 issued
under 15 U.S.C. T7c, T7s.

SOURCE: 57 FR 36468, Aug. 13, 1992, unless
otherwise noted.
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§230.251 Scope of exemption.

(a) Tier 1 and Tier 2. A public offer or
sale of eligible securities, as defined in
Rule 261 (§230.261), pursuant to Regula-
tion A shall be exempt under section
3(b) from the registration requirements
of the Securities Act of 1933 (the ‘‘Se-
curities Act”) (156 U.S.C. T7a et seq.).

(1) Tier 1. Offerings pursuant to Regu-
lation A in which the sum of all cash
and other consideration to be received
for the securities being offered (‘‘ag-
gregate offering price’’) plus the gross
proceeds for all securities sold pursu-
ant to other offering statements within
the 12 months before the start of and
during the current offering of securi-
ties (‘‘aggregate sales’’) does not ex-
ceed $20,000,000, including not more
than $6,000,000 offered by all selling
securityholders that are affiliates of
the issuer (‘‘Tier 1 offerings’’).

(2) Tier 2. Offerings pursuant to
§§230.251 through 230.263 (Regulation A)
in which the sum of the aggregate of-
fering price and aggregate sales does
not exceed $75,000,000, including not
more than $22,500,000 offered by all sell-
ing securityholders that are affiliates
of the issuer (‘‘Tier 2 offerings”’).

(3) Additional limitation on Secondary
sales in first year. The portion of the ag-
gregate offering price attributable to
the securities of selling securityholders
shall not exceed 30% of the aggregate
offering price of a particular offering
in:

(i) The issuer’s first offering pursuant
to Regulation A; or

(ii) Any subsequent Regulation A of-
fering that is qualified within one year
of the qualification date of the issuer’s
first offering.

NOTE TO PARAGRAPH (a). Where a mixture
of cash and non-cash consideration is to be
received, the aggregate offering price must
be based on the price at which the securities
are offered for cash. Any portion of the ag-
gregate offering price or aggregate sales at-
tributable to cash received in a foreign cur-
rency must be translated into United States
currency at a currency exchange rate in ef-
fect on, or at a reasonable time before, the
date of the sale of the securities. If securities
are not offered for cash, the aggregate offer-
ing price or aggregate sales must be based on
the value of the consideration as established
by bona fide sales of that consideration made
within a reasonable time, or, in the absence
of sales, on the fair value as determined by

17 CFR Ch. Il (4-1-25 Edition)

an accepted standard. Valuations of non-cash
consideration must be reasonable at the time
made. If convertible securities or warrants
are being offered and such securities are con-
vertible, exercisable, or exchangeable within
one year of the offering statement’s quali-
fication or at the discretion of the issuer, the
underlying securities must also be qualified
and the aggregate offering price must in-
clude the actual or maximum estimated con-
version, exercise, or exchange price of such
securities.

(b) Issuer. The issuer of the securi-
ties:

(1) Is an entity organized under the
laws of the United States or Canada, or
any State, Province, Territory or pos-
session thereof, or the District of Co-
lumbia, with its principal place of busi-
ness in the United States or Canada;

(2) [Reserved]

(3) Is not a development stage com-
pany that either has no specific busi-
ness plan or purpose, or has indicated
that its business plan is to merge with
or acquire an unidentified company or
companies;

(4) Is not an investment company
registered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.) or a busi-
ness development company as defined
in section 2(a)(48) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
2(a)(48));

(5) Is not issuing fractional undivided
interests in oil or gas rights, or a simi-
lar interest in other mineral rights;

(6) Is not, and has not been, subject
to any order of the Commission entered
pursuant to Section 12(j) (156 U.S.C.
781(j)) of the Securities Exchange Act
of 1934 (the ‘‘Exchange Act’’) (156 U.S.C.
78a et seq.) within five years before the
filing of the offering statement;

(7) Has filed with the Commission all
reports required to be filed, if any, pur-
suant to §230.257 or pursuant to section
13 or 15(d) of the Exchange Act (15
U.S.C. 78m or 15 U.S.C. 780) during the
two years before the filing of the offer-
ing statement (or for such shorter pe-
riod that the issuer was required to file
such reports); and

(8) Is not disqualified under Rule 262
(§230.262).

(c) Integration with other offerings. To
determine whether offers and sales
should be integrated, see §230.152.
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(d) Offering conditions—(1) Offers. (i)
Except as allowed by Rule 255
(§230.255), no offer of securities may be
made unless an offering statement has
been filed with the Commission.

(ii) After the offering statement has
been filed, but before it is qualified:

(A) Oral offers may be made;

(B) Written offers pursuant to Rule
254 (§230.254) may be made; and

(C) Solicitations of interest and other
communications pursuant to Rule 255
(§230.255) may be made.

(iii) Offers may be made after the of-
fering statement has been qualified,
but any written offers must be accom-
panied with or preceded by the most re-
cent offering circular filed with the
Commission for such offering.

(2) Sales. (i) No sale of securities may
be made:

(A) Until the offering statement has
been qualified;

(B) By issuers that are not currently
required to file reports pursuant to
Rule 257(b) (§230.257(b)), until a Pre-
liminary Offering Circular is delivered
at least 48 hours before the sale to any
person that before qualification of the
offering statement had indicated an in-
terest in purchasing securities in the
offering, including those persons that
responded to an issuer’s solicitation of
interest materials; and

(C) In a Tier 2 offering of securities
that are not listed on a registered na-
tional securities exchange upon quali-
fication, unless the purchaser is either
an accredited investor (as defined in
Rule 501 (§230.501)) or the aggregate
purchase price to be paid by the pur-
chaser for the securities (including the
actual or maximum estimated conver-
sion, exercise, or exchange price for
any underlying securities that have
been qualified) is no more than ten per-
cent (10%) of the greater of such pur-
chaser’s:

(I) Annual income or net worth if a
natural person (with annual income
and net worth for such natural person
purchasers determined as provided in
Rule 501 (§230.501)); or

(2) Revenue or net assets for such
purchaser’s most recently completed
fiscal year end if a non-natural person.

NOTE TO PARAGRAPH (d)(2)(1)(C). When secu-
rities underlying warrants or convertible se-
curities are being qualified pursuant to Tier

§230.251

2 of Regulation A one year or more after the
qualification of an offering for which invest-
ment limitations previously applied, pur-
chasers of the underlying securities for
which investment limitations would apply at
that later date may determine compliance
with the ten percent (10%) investment limi-
tation using the conversion, exercise, or ex-
change price to acquire the underlying secu-
rities at that later time without aggregating
such price with the price of the overlying
warrants or convertible securities.

(D) The issuer may rely on a rep-
resentation of the purchaser when de-
termining compliance with the ten per-
cent (10%) investment limitation in
this paragraph (d)(2)(i)(C), provided
that the issuer does not know at the
time of sale that any such representa-
tion is untrue.

(ii) In a transaction that represents a
sale by the issuer or an underwriter, or
a sale by a dealer within 90 calendar
days after qualification of the offering
statement, each underwriter or dealer
selling in such transaction must de-
liver to each purchaser from it, not
later than two business days following
the completion of such sale, a copy of
the Final Offering Circular, subject to
the following provisions:

(A) If the sale was by the issuer and
was not effected by or through an un-
derwriter or dealer, the issuer is re-
sponsible for delivering the Final Offer-
ing Circular as if the issuer were an un-
derwriter;

(B) For continuous or delayed offer-
ings pursuant to paragraph (d)(3) of
this section, the 90 calendar day period
for dealers shall commence on the day
of the first bona fide offering of securi-
ties under such offering statement;

(C) If the security is listed on a reg-
istered national securities exchange,
no offering circular need be delivered
by a dealer more than 25 calendar days
after the later of the qualification date
of the offering statement or the first
date on which the security was bona
fide offered to the public;

(D) No offering circular need be deliv-
ered by a dealer if the issuer is subject,
immediately prior to the time of the
filing of the offering statement, to the
reporting requirements of Rule 257(b)
(§230.257(b)); and

(E) The Final Offering Circular deliv-
ery requirements set forth in para-
graph (d)(2)(ii) of this section may be
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satisfied by delivering a notice to the
effect that the sale was made pursuant
to a qualified offering statement that
includes the uniform resource locator
(““URL”), which, in the case of an elec-
tronic-only offering, must be an active
hyperlink, where the Final Offering
Circular, or the offering statement of
which such Final Offering Circular is
part, may be obtained on the Commis-
sion’s Electronic Data Gathering,
Analysis and Retrieval System
(“EDGAR”’) and contact information
sufficient to notify a purchaser where a
request for a Final Offering Circular
can be sent and received in response.

(3) Continuous or delayed offerings. (i)
Continuous or delayed offerings may be
made under this Regulation A, so long
as the offering statement pertains only
to:

(A) Securities that are to be offered
or sold solely by or on behalf of a per-
son or persons other than the issuer, a
subsidiary of the issuer, or a person of
which the issuer is a subsidiary;

(B) Securities that are to be offered
and sold pursuant to a dividend or in-
terest reinvestment plan or an em-
ployee benefit plan of the issuer;

(C) Securities that are to be issued
upon the exercise of outstanding op-
tions, warrants, or rights;

(D) Securities that are to be issued
upon conversion of other outstanding
securities;

(BE) Securities that are pledged as col-
lateral; or

(F) Securities the offering of which
will be commenced within two calendar
days after the qualification date, will
be made on a continuous basis, may
continue for a period in excess of 30
calendar days from the date of initial
qualification, and will be offered in an
amount that, at the time the offering
statement is qualified, is reasonably
expected to be offered and sold within
two years from the initial qualification
date. These securities may be offered
and sold only if not more than three
years have elapsed since the initial
qualification date of the offering state-
ment under which they are being of-
fered and sold; provided, however, that
if a new offering statement has been
filed pursuant to this paragraph
((B)A)(F), securities covered by the
prior offering statement may continue

17 CFR Ch. Il (4-1-25 Edition)

to be offered and sold until the earlier
of the qualification date of the new of-
fering statement or 180 calendar days
after the third anniversary of the ini-
tial qualification date of the prior of-
fering statement. Before the end of
such three-year period, an issuer may
file a new offering statement covering
the securities. The new offering state-
ment must include all the information
that would be required at that time in
an offering statement relating to all
offerings that it covers. Before the
qualification date of the new offering
statement, the issuer may include as
part of such new offering statement
any unsold securities covered by the
earlier offering statement by identi-
fying on the cover page of the new of-
fering circular, or the latest amend-
ment, the amount of such unsold secu-
rities being included. The offering of
securities on the earlier offering state-
ment will be deemed terminated as of
the date of qualification of the new of-
fering statement. Securities may be
sold pursuant to this paragraph
(A)(3)(A)(F) only if the issuer is current
in its annual and semiannual filings
pursuant to Rule 257(b) (§230.257(b)), at
the time of such sale.

(ii) At the market offerings, by or on
behalf of the issuer or otherwise, are
not permitted under this Regulation A.
As used in this paragraph (d)(3)(ii), the
term at the market offering means an of-
fering of equity securities into an ex-
isting trading market for outstanding
shares of the same class at other than
a fixed price.

(e) Confidential treatment. A request
for confidential treatment may be
made under Rule 406 (§230.406) for infor-
mation required to be filed, and Rule 83
(§200.83) for information not required
to be filed.

(f) Electronic filing. Documents filed
or otherwise provided to the Commis-
sion pursuant to this Regulation A
must be submitted in electronic format
by means of EDGAR in accordance
with the EDGAR rules set forth in Reg-
ulation S-T (17 CFR part 232).

[80 FR 21895, Apr. 20, 2015, as amended at 84
FR 529, Jan. 31, 2019; 86 FR 3596, Jan. 14, 2021]
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§230.252 Offering statement.

(a) Documents to be included. The of-
fering statement consists of the con-
tents required by Form 1-A (§239.90 of
this chapter) and any other material
information necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are
made, not misleading.

(b) Paper, printing, language and pagi-
nation. Except as otherwise specified in
this rule, the requirements for offering
statements are the same as those speci-
fied in Rule 403 (§230.403) for registra-
tion statements under the Act. No fee
is payable to the Commission upon ei-
ther the submission or filing of an of-
fering statement on Form 1-A, or any
amendment to an offering statement.

(c) Signatures. The issuer, its prin-
cipal executive officer, principal finan-
cial officer, principal accounting offi-
cer, and a majority of the members of
its board of directors or other gov-
erning body, must sign the offering
statement in the manner prescribed by
Form 1-A. If a signature is by a person
on behalf of any other person, evidence
of authority to sign must be filed, ex-
cept where an executive officer signs
for the issuer.

(d) Nonm-public submission. An issuer
whose securities have not been pre-
viously sold pursuant to a qualified of-
fering statement under this Regulation
A or an effective registration state-
ment under the Securities Act may
submit a draft offering statement to
the Commission for non-public review
by the staff of the Commission before
public filing, provided that the offering
statement shall not be qualified less
than 21 calendar days after the public
filing with the Commaission of:

(1) The initial non-public submission;

(2) All non-public amendments; and

(3) All non-public correspondence
submitted by or on behalf of the issuer
to the Commission staff regarding such
submissions (subject to any separately
approved confidential treatment re-
quest under Rule 251(e) (§230.251(e)).

(e) Qualification. An offering state-
ment and any amendment thereto can
be qualified only at such date and time
as the Commission may determine.

(f) Amendments. (1)(i) Amendments to
an offering statement must be signed
and filed with the Commission in the

§230.253

same manner as the initial filing.
Amendments to an offering statement
must be filed under cover of Form 1-A
and must be numbered consecutively in
the order in which filed.

(ii) Every amendment that includes
amended audited financial statements
must include the consent of the certi-
fying accountant to the use of such ac-
countant’s certification in connection
with the amended financial statements
in the offering statement or offering
circular and to being named as having
audited such financial statements.

(iii) Amendments solely relating to
Part IIT of Form 1-A must comply with
the requirements of paragraph (f)(1)(1)
of this section, except that such
amendments may be limited to Part I
of Form 1-A, an explanatory note, and
all of the information required by Part
III of Form 1-A.

(2) Post-qualification amendments
must be filed in the following cir-
cumstances for ongoing offerings:

(i) At least every 12 months after the
qualification date to include the finan-
cial statements that would be required
by Form 1-A as of such date; or

(i) To reflect any facts or events
arising after the qualification date of
the offering statement (or the most re-
cent post-qualification amendment
thereof) which, individually or in the
aggregate, represent a fundamental
change in the information set forth in
the offering statement.

[80 FR 21895, Apr. 20, 2015]

§230.253 Offering circular.

(a) Contents. An offering circular
must include the information required
by Form 1-A for offering circulars.

(b) Information that may be omitted.
Notwithstanding paragraph (a) of this
section, a qualified offering circular
may omit information with respect to
the public offering price, underwriting
syndicate (including any material rela-
tionships between the issuer or selling
securityholders and the unnamed un-
derwriters, brokers or dealers), under-
writing discounts or commissions, dis-
counts or commissions to dealers,
amount of proceeds, conversion rates,
call prices and other items dependent
upon the offering price, delivery dates,
and terms of the securities dependent
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upon the offering date; provided, that
the following conditions are met:

(1) The securities to be qualified are
offered for cash.

(2) The outside front cover page of
the offering circular includes a bona
fide estimate of the range of the max-
imum offering price and the maximum
number of shares or other units of se-
curities to be offered or a bona fide es-
timate of the principal amount of debt
securities offered, subject to the fol-
lowing conditions:

(i) The range must not exceed $2 for
offerings where the upper end of the
range is $10 or less or 20% if the upper
end of the price range is over $10; and

(ii) The upper end of the range must
be used in determining the aggregate
offering price wunder Rule 251(a)
(§230.251(a)).

(3) The offering statement does not
relate to securities to be offered by
competitive bidding.

(4) The volume of securities (the
number of equity securities or aggre-
gate principal amount of debt securi-
ties) to be offered may not be omitted
in reliance on this paragraph (b).

NOTE TO PARAGRAPH (b). A decrease in the
volume of securities offered or a change in
the bona fide estimate of the offering price
range from that indicated in the offering cir-
cular filed as part of a qualified offering
statement may be disclosed in the offering
circular filed with the Commission pursuant
to Rule 253(g) (§230.253(g)), so long as the de-
crease in the volume of securities offered or
change in the price range would not materi-
ally change the disclosure contained in the
offering statement at qualification. Notwith-
standing the foregoing, any decrease in the
volume of securities offered and any devi-
ation from the low or high end of the price
range may be reflected in the offering cir-
cular supplement filed with the Commission
pursuant to Rule 253(g)(1) or (3) (§230.253(g)(1)
or (3)) if, in the aggregate, the decrease in
volume and/or change in price represent no
more than a 20% change from the maximum
aggregate offering price calculable using the
information in the qualified offering state-
ment. In no circumstances may this para-
graph be used to offer securities where the
maximum aggregate offering price would re-
sult in the offering exceeding the limit set
forth in Rule 251(a) (§230.251(a)) or if the
change would result in a Tier 1 offering be-
coming a Tier 2 offering. An offering circular
supplement may not be used to increase the
volume of securities being offered. Addi-
tional securities may only be offered pursu-

17 CFR Ch. Il (4-1-25 Edition)

ant to a new offering statement or post-qual-
ification amendment qualified by the Com-
mission.

(c) Filing of omitted information. The
information omitted from the offering
circular in reliance upon paragraph (b)
of this section must be contained in an
offering circular filed with the Com-
mission pursuant to paragraph (g) of
this section; except that if such offer-
ing circular is not so filed by the later
of 15 business days after the qualifica-
tion date of the offering statement or
15 business days after the qualification
of a post-qualification amendment
thereto that contains an offering cir-
cular, the information omitted in reli-
ance upon paragraph (b) of this section
must be contained in a qualified post-
qualification amendment to the offer-
ing statement.

(d) Presentation of information. (1) In-
formation in the offering circular must
be presented in a clear, concise and un-
derstandable manner and in a type size
that is easily readable. Repetition of
information should be avoided; cross-
referencing of information within the
document is permitted.

(2) Where an offering circular is dis-
tributed through an electronic me-
dium, issuers may satisfy legibility re-
quirements applicable to printed docu-
ments by presenting all required infor-
mation in a format readily commu-
nicated to investors.

(e) Date. An offering circular must be
dated approximately as of the date it
was filed with the Commission.

(f) Cover page legend. The cover page
of every offering circular must display
the following statement highlighted by
prominent type or in another manner:

The United States Securities and Ex-
change Commission does not pass upon
the merits of or give its approval to
any securities offered or the terms of
the offering, nor does it pass upon the
accuracy or completeness of any offer-
ing circular or other solicitation mate-
rials. These securities are offered pur-
suant to an exemption from registra-
tion with the Commission; however,
the Commission has not made an inde-
pendent determination that the securi-
ties offered are exempt from registra-
tion.

738

PO 00000 Frm 00748 Fmt8010 Sfmt8010 Y:\SGML\265061.XXX 265061



skersey on DSK4WB1RN3PROD with CFR

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061

Securities and Exchange Commission

(g) Offering circular supplements. (1)
An offering circular that discloses in-
formation previously omitted from the
offering circular in reliance upon Rule
2563(b) (§230.253(b)) must be filed with
the Commission no later than two busi-
ness days following the earlier of the
date of determination of the offering
price or the date such offering circular
is first used after qualification in con-
nection with a public offering or sale.

(2) An offering circular that reflects
information other than that covered in
paragraph (g)(1) of this section that
constitutes a substantive change from
or addition to the information set forth
in the last offering circular filed with
the Commission must be filed with the
Commission no later than five business
days after the date it is first used after
qualification in connection with a pub-
lic offering or sale. If an offering cir-
cular filed pursuant to this paragraph
(2)(2) consists of an offering circular
supplement attached to an offering cir-
cular that previously had been filed or
was not required to be filed pursuant to
paragraph (g) of this section because it
did not contain substantive changes
from an offering circular that pre-
viously was filed, only the offering cir-
cular supplement need be filed under
paragraph (g) of this section, provided
that the cover page of the offering cir-
cular supplement identifies the date(s)
of the related offering circular and any
offering circular supplements thereto
that together constitute the offering
circular with respect to the securities
currently being offered or sold.

(3) An offering circular that discloses
information, facts or events covered in
both paragraphs (g)(1) and (2) of this
section must be filed with the Commis-
sion no later than two business days
following the earlier of the date of the
determination of the offering price or
the date it is first used after qualifica-
tion in connection with a public offer-
ing or sale.

(4) An offering circular required to be
filed pursuant to paragraph (g) of this
section that is not filed within the
time frames specified in paragraphs
(2)(1) through (3) of this section, as ap-
plicable, must be filed pursuant to this
paragraph (g)(4) as soon as practicable
after the discovery of such failure to
file.

§230.254

(5) Each offering circular filed under
this section must contain in the upper
right corner of the cover page the para-
graphs of paragraphs (g)(1) through (4)
of this section under which the filing is
made, and the file number of the offer-
ing statement to which the offering
circular relates.

[80 FR 21895, Apr. 20, 2015]

§230.254 Preliminary offering circular.

After the filing of an offering state-
ment, but before its qualification, writ-
ten offers of securities may be made if
they meet the following requirements:

(a) Outside front cover page. The out-
side front cover page of the material
bears the caption Preliminary Offering
Circular, the date of issuance, and the
following legend, which must be high-
lighted by prominent type or in an-
other manner:

An offering statement pursuant to
Regulation A relating to these securi-
ties has been filed with the Securities
and Exchange Commission. Informa-
tion contained in this Preliminary Of-
fering Circular is subject to completion
or amendment. These securities may
not be sold nor may offers to buy be ac-
cepted before the offering statement
filed with the Commission is qualified.
This Preliminary Offering Circular
shall not constitute an offer to sell or
the solicitation of an offer to buy nor
may there be any sales of these securi-
ties in any state in which such offer,
solicitation or sale would be unlawful
before registration or qualification
under the laws of any such state. We
may elect to satisfy our obligation to
deliver a Final Offering Circular by
sending you a notice within two busi-
ness days after the completion of our
sale to you that contains the URL
where the Final Offering Circular or
the offering statement in which such
Final Offering Circular was filed may
be obtained.

(b) Other contents. The Preliminary
Offering Circular contains substan-
tially the information required to be in
an offering circular by Form 1-A
(§239.90 of this chapter), except that
certain information may be omitted
under Rule 253(b) (§230.253(b)) subject
to the conditions set forth in such rule.
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(c) Filing. The Preliminary Offering
Circular is filed as a part of the offer-
ing statement.

[80 FR 21895, Apr. 20, 2015]

§230.255 Solicitations of interest and
other communications.

(a) Solicitation of interest. At any time
before the qualification of an offering
statement, including before the non-
public submission or public filing of
such offering statement, an issuer or
any person authorized to act on behalf
of an issuer may communicate orally
or in writing to determine whether
there is any interest in a contemplated
securities offering. Such communica-
tions are deemed to be an offer of a se-
curity for sale for purposes of the anti-
fraud provisions of the federal securi-
ties laws. No solicitation or acceptance
of money or other consideration, nor of
any commitment, binding or otherwise,
from any person is permitted until
qualification of the offering statement.

(b) Conditions. The communications
must:

(1) State that no money or other con-
sideration is being solicited, and if sent
in response, will not be accepted;

(2) State that no offer to buy the se-
curities can be accepted and no part of
the purchase price can be received
until the offering statement is quali-
fied, and any such offer may be with-
drawn or revoked, without obligation
or commitment of any kind, at any
time before notice of its acceptance
given after the qualification date;

(3) State that a person’s indication of
interest involves no obligation or com-
mitment of any kind; and

(4) After the public filing of the offer-
ing statement:

(i) State from whom a copy of the
most recent version of the Preliminary
Offering Circular may be obtained, in-
cluding a phone number and address of
such person;

(ii) Provide the URL where such Pre-
liminary Offering Circular, or the of-
fering statement in which such Pre-
liminary Offering Circular was filed,
may be obtained; or

(iii) Include a complete copy of the
Preliminary Offering Circular.

(c) Indications of interest. Any written
communication under this rule may in-
clude a means by which a person may

17 CFR Ch. Il (4-1-25 Edition)

indicate to the issuer that such person
is interested in a potential offering.
This issuer may require the name, ad-
dress, telephone number, and/or email
address in any response form included
pursuant to this paragraph (c).

(d) Revised solicitations of interest. If
solicitation of interest materials are
used after the public filing of the offer-
ing statement and such solicitation of
interest materials contain information
that is inaccurate or inadequate in any
material respect, revised solicitation of
interest materials must be redistrib-
uted in a substantially similar manner
as such materials were originally dis-
tributed. Notwithstanding the fore-
going in this paragraph (d), if the only
information that is inaccurate or inad-
equate is contained in a Preliminary
Offering Circular provided with the so-
licitation of interest materials pursu-
ant to paragraphs (b)(4)(i) or (ii) of this
section, no such redistribution is re-
quired in the following circumstances:

(1) in the case of paragraph (b)(4)(i) of
this section, the revised Preliminary
Offering Circular will be provided to
any persons making new inquiries and
will be recirculated to any persons
making any previous inquiries; or

(2) in the case of paragraph (b)(4)(ii)
of this section, the URL continues to
link directly to the most recent Pre-
liminary Offering Circular or to the of-
fering statement in which such revised
Preliminary Offering Circular was
filed.

[80 FR 21895, Apr. 20, 2015, as amended at 86
FR 3596, Jan. 14, 2021]

§230.256 Definition of “qualified pur-
chaser”.

For purposes of Section 18(b)(3) of the
Securities Act [156 U.S.C. TTr(b)(3)], a
“‘qualified purchaser’” means any per-
son to whom securities are offered or
sold pursuant to a Tier 2 offering of
this Regulation A.

[80 FR 21895, Apr. 20, 2015]

§230.257 Periodic and current report-
ing; exit report.

(a) Tier 1: Exit report. Each issuer that
has filed an offering statement for a
Tier 1 offering that has been qualified
pursuant to this Regulation A must
file an exit report on Form 1-Z (§239.94
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of this chapter) not later than 30 cal-
endar days after the termination or
completion of the offering.

(b) Tier 2: Periodic and current report-
ing. Bach issuer that has filed an offer-
ing statement for a Tier 2 offering that
has been qualified pursuant to this
Regulation A must file with the Com-
mission the following periodic and cur-
rent reports:

(1) Annual reports. An annual report
on Form 1-K (§239.91 of this chapter)
for the fiscal year in which the offering
statement became qualified and for
any fiscal year thereafter, unless the
issuer’s obligation to file such annual
report is suspended under paragraph (d)
of this section. Annual reports must be
filed within the period specified in
Form 1-K.

(2) Special financial report. (i) A spe-
cial financial report on Form 1-K or
Form 1-SA if the offering statement
did not contain the following:

(A) Audited financial statements for
the issuer’s most recent fiscal year (or
for the life of the issuer if less than a
full fiscal year) preceding the fiscal
year in which the issuer’s offering
statement became qualified; or

(B) unaudited financial statements
covering the first six months of the
issuer’s current fiscal year if the offer-
ing statement was qualified during the
last six months of that fiscal year.

(ii) The special financial report de-
scribed in paragraph (b)(2)(i)(A) of this
section must be filed under cover of
Form 1-K within 120 calendar days
after the qualification date of the of-
fering statement and must include au-
dited financial statements for such fis-
cal year or other period specified in
that paragraph, as the case may be.
The special financial report described
in paragraph (b)(2)(1)(B) of this section
must be filed under cover of Form 1-SA
within 90 calendar days after the quali-
fication date of the offering statement
and must include the semiannual fi-
nancial statements for the first six
months of the issuer’s fiscal year,
which may be unaudited.

(iii) A special financial report must
be signed in accordance with the re-
quirements of the form on which it is
filed.

(3) Semiannual report. A semiannual
report on Form 1-SA (§239.92 of this

§230.257

chapter) within the period specified in
Form 1-SA. Semiannual reports must
cover the first six months of each fiscal
year of the issuer, commencing with
the first six months of the fiscal year
immediately following the most recent
fiscal year for which full financial
statements were included in the offer-
ing statement, or, if the offering state-
ment included financial statements for
the first six months of the fiscal year
following the most recent full fiscal
year, for the first six months of the fol-
lowing fiscal year.

(4) Current reports. Current reports on
Form 1-U (§239.93 of this chapter) with
respect to the matters and within the
period specified in that form, unless
substantially the same information has
been previously reported to the Com-
mission by the issuer under cover of
Form 1-K or Form 1-SA.

(5) Reporting by successor issuers.
Where in connection with a succession
by merger, consolidation, exchange of
securities, acquisition of assets or oth-
erwise, securities of any issuer that is
not required to file reports pursuant to
paragraph (b) of this section are issued
to the holders of any class of securities
of another issuer that is required to
file such reports, the duty to file re-
ports pursuant to paragraph (b) of this
section shall be deemed to have been
assumed by the issuer of the class of
securities so issued. The successor
issuer must, after the consummation of
the succession, file reports in accord-
ance with paragraph (b) of this section,
unless that issuer is exempt from filing
such reports or the duty to file such re-
ports is terminated or suspended under
paragraph (d) of this section.

(6) Ezxchange Act reporting require-
ments. The duty to file reports under
this rule shall be deemed to have been
met if the issuer is subject to the re-
porting requirements of Section 13 or
15(d) of the Exchange Act (156 U.S.C.
78m or 15 U.S.C. 780) and, as of each
Form 1-K and Form 1-SA due date, has
filed all reports required to be filed by
Section 13 or 15(d) of the Exchange Act
(156 U.S.C. 78m or 15 U.S.C. 780) during
the 12 months (or such shorter period
that the registrant was required to file
such reports) preceding such due date.

() Exemption for subsidiary issuers of
guaranteed securities and subsidiary
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guarantors. Any issuer of a guaranteed
security, or guarantor of a security,
that is permitted to omit financial
statements by Item (b)(7)(i) of Part F/
S of Form 1-A (referenced in §239.90),
Item 7(2)(1) of Part II of Form 1-K (ref-
erenced in §239.91), and Item 3(e) of
Form 1-SA (referenced in §239.92), is
exempt from the requirements of this
paragraph (b).

(c) Amendments. All amendments to
the reports described in paragraphs (a)
and (b) of this section must be filed
under cover of the form amended,
marked with the letter A to designate
the document as an amendment, e.g.,
“1-K/A,” and in compliance with perti-
nent requirements applicable to such
reports. Amendments filed pursuant to
this paragraph (c¢) must set forth the
complete text of each item as amended,
but need not include any items that
were not amended. Amendments must
be numbered sequentially and be filed
separately for each report amended.
Amendments must be signed on behalf
of the issuer by a duly authorized rep-
resentative of the issuer. An amend-
ment to any report required to include
certifications as specified in the appli-
cable form must include new certifi-
cations by the appropriate persons.

(d) Suspension of duty to file reports.

(1) [Reserved]

(2) The duty to file reports under
paragraph (b) of this section with re-
spect to a class of securities held of
record (as defined in Rule 12g5-1
(§240.12g5-1 of this chapter)) by less
than 300 persons, or less than 1,200 per-
sons for a bank (as defined in Section
3(a)(6) of the Exchange Act (15 U.S.C.
78c(a)(6)), or a bank holding company
(as defined in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841)), shall be suspended for such class
of securities immediately upon filing
with the Commission an exit report on
Form 1-Z (§239.94 of this chapter) if the
issuer of such class has filed all reports
due pursuant to this rule before the
date of such Form 1-Z filing for the
shorter of:

(i) The period since the issuer became
subject to such reporting obligation; or

(ii) Its most recent three fiscal years
and the portion of the current year pre-
ceding the date of filing Form 1-Z.

17 CFR Ch. Il (4-1-25 Edition)

(3) For the purposes of paragraph
(d)(2) of this section, the term class
shall be construed to include all securi-
ties of an issuer that are of substan-
tially similar character and the holders
of which enjoy substantially similar
rights and privileges. If the Form 1-Z is
subsequently withdrawn or if it is de-
nied because the issuer was ineligible
to use the form, the issuer must, with-
in 60 calendar days, file with the Com-
mission all reports which would have
been required if such exit report had
not been filed. If the suspension re-
sulted from the issuer’s merger into, or
consolidation with, another issuer or
issuers, the notice must be filed by the
successor issuer.

(4) The ability to suspend reporting,
as described in paragraph (d)(2) of this
section, is not available for any class of
securities if:

(i) During that fiscal year a Tier 2 of-
fering statement was qualified;

(ii) The issuer has not filed an annual
report under this rule or the Exchange
Act for the fiscal year in which a Tier
2 offering statement was qualified; or

(iii) Offers or sales of securities of
that class are being made pursuant to
a Tier 2 Regulation A offering.

(e) Termination of duty to file reports.
If the duty to file reports is deemed to
have been met pursuant to paragraph
(b)(6) of this section and such status
ends because the issuer terminates or
suspends its duty to file reports under
the Exchange Act, the issuer’s obliga-
tion to file reports under paragraph (b)
of this section shall:

(1) Automatically terminate if the
issuer is eligible to suspend its duty to
file reports under paragraphs (d)(2) and
(3) of this section; or

(2) Recommence with the report cov-
ering the most recent financial period
after that included in any effective reg-
istration statement or filed Exchange
Act report.

[80 FR 21895, Apr. 20, 2015, as amended at 82
FR 45725, Oct. 2, 2017; 83 FR 47836, Sept. 21,
2018; 83 FR 52964, Oct. 19, 2018; 84 FR 529, Jan.
31, 2019; 85 FR 17751, Mar. 31, 2020; 85 FR 22004,
Apr. 20, 2020]

§230.258 Suspension of the exemption.

(a) Suspension. The Commission may
at any time enter an order temporarily
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suspending a Regulation A exemption
if it has reason to believe that:

(1) No exemption is available or any
of the terms, conditions or require-
ments of Regulation A have not been
complied with;

(2) The offering statement, any sales
or solicitation of interest material, or
any report filed pursuant to Rule 257
(§230.257) contains any untrue state-
ment of a material fact or omits to
state a material fact necessary in order
to make the statements made, in light
of the circumstances under which they
are made, not misleading;

(3) The offering is being made or
would be made in violation of section
17 of the Securities Act;

(4) An event has occurred after the
filing of the offering statement that
would have rendered the exemption
hereunder unavailable if it had oc-
curred before such filing;

(5) Any person specified in Rule 262(a)
(§230.262(a)) has been indicted for any
crime or offense of the character speci-
fied in Rule 262(a)(1) (§230.262(a)(1)), or
any proceeding has been initiated for
the purpose of enjoining any such per-
son from engaging in or continuing any
conduct or practice of the character
specified in Rule 262(a)(2)
(§230.262(a)(2)), or any proceeding has
been initiated for the purposes of Rule
262(a)(3)—(8) (§230.262(a)(3) through (8));
or

(6) The issuer or any promoter, offi-
cer, director, or underwriter has failed
to cooperate, or has obstructed or re-
fused to permit the making of an inves-
tigation by the Commission in connec-
tion with any offering made or pro-
posed to be made in reliance on Regula-
tion A.

(b) Notice and hearing. Upon the entry
of an order under paragraph (a) of this
section, the Commission will promptly
give notice to the issuer, any under-
writer, and any selling securityholder:

(1) That such order has been entered,
together with a brief statement of the
reasons for the entry of the order; and

(2) That the Commission, upon re-
ceipt of a written request within 30 cal-
endar days after the entry of the order,
will, within 20 calendar days after re-
ceiving the request, order a hearing at
a place to be designated by the Com-
mission.

§230.259

(c) Suspension order. If no hearing is
requested and none is ordered by the
Commission, an order entered under
paragraph (a) of this section shall be-
come permanent on the 30th calendar
day after its entry and shall remain in
effect unless or until it is modified or
vacated by the Commission. Where a
hearing is requested or is ordered by
the Commission, the Commission will,
after notice of and opportunity for
such hearing, either vacate the order
or enter an order permanently sus-
pending the exemption.

(d) Permanent suspension. The Com-
mission may, at any time after notice
of and opportunity for hearing, enter
an order permanently suspending the
exemption for any reason upon which
it could have entered a temporary sus-
pension order under paragraph (a) of
this section. Any such order shall re-
main in effect until vacated by the
Commission.

(e) Notice procedures. All notices re-
quired by this rule must be given by
personal service, registered or certified
mail to the addresses given by the
issuer, any underwriter and any selling
securityholder in the offering state-
ment.

[80 FR 21895, Apr. 20, 2015]

§230.259 Withdrawal or abandonment
of offering statements.

(a) Withdrawal. If none of the securi-
ties that are the subject of an offering
statement has been sold and such offer-
ing statement is not the subject of a
proceeding under Rule 258 (§230.258),
the offering statement may be with-
drawn with the Commission’s consent.
The application for withdrawal must
state the reason the offering statement
is to be withdrawn and must be signed
by an authorized representative of the
issuer. Any withdrawn document will
remain in the Commission’s files, as
well as the related request for with-
drawal.

(b) Abandonment. When an offering
statement, or a post-qualification
amendment to such statement, has
been on file with the Commission for
nine months without amendment and
has not become qualified, the Commis-
sion may, in its discretion, declare the
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offering statement or post-qualifica-
tion amendment abandoned. If the of-
fering statement has been amended, or
if the post-qualification amendment
has been amended, the nine-month pe-
riod shall be computed from the date of
the latest amendment.

[80 FR 21895, Apr. 20, 2015, as amended at 86
FR 3596, Jan. 14, 2021]

§230.260 Insignificant deviations from
a term, condition or requirement of
Regulation A.

(a) Failure to comply. A failure to
comply with a term, condition or re-
quirement of Regulation A will not re-
sult in the loss of the exemption from
the requirements of section 5 of the Se-
curities Act for any offer or sale to a
particular individual or entity, if the
person relying on the exemption estab-
lishes that:

(1) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular individual or entity;

(2) The failure to comply was insig-
nificant with respect to the offering as
a whole, provided that any failure to
comply with Rule 251(a), (b), and (d)(1)
and (3) (§230.251(a), (b), and (d)(1) and
(3)) shall be deemed to be significant to
the offering as a whole; and

(3) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of Regulation A.

(b) Action by Commission. A trans-
action made in reliance upon Regula-
tion A must comply with all applicable
terms, conditions and requirements of
the regulation. Where an exemption is
established only through reliance upon
paragraph (a) of this section, the fail-
ure to comply shall nonetheless be ac-
tionable by the Commission under sec-
tion 20 of the Securities Act.

(c) Suspension. This provision pro-
vides no relief or protection from a pro-
ceeding under Rule 258 (§230.258).

[80 FR 21895, Apr. 20, 2015]

§230.261 Definitions.

As used in this Regulation A, all
terms have the same meanings as in
Rule 405 (§230.405), except that all ref-
erences to registrant in those defini-
tions shall refer to the issuer of the se-

17 CFR Ch. Il (4-1-25 Edition)

curities to be offered and sold under
Regulation A. In addition, these terms
have the following meanings:

(a) Affiliated issuer. An affiliate (as
defined in Rule 501 (§230.501)) of the
issuer that is issuing securities in the
same offering.

(b) Business day. Any day except Sat-
urdays, Sundays or United States fed-
eral holidays.

(c) Eligible securities. Equity securi-
ties, debt securities, and securities con-
vertible or exchangeable to equity in-
terests, including any guarantees of
such securities, but not including
asset-backed securities as such term is
defined in Item 1101(c) of Regulation
AB.

(d) Final order. A written directive or
declaratory statement issued by a fed-
eral or state agency described in Rule
262(a)(3) (§230.262(a)(3)) under applica-
ble statutory authority that provides
for notice and an opportunity for hear-
ing, which constitutes a final disposi-
tion or action by that federal or state
agency.

(e) Final offering circular. The more
recent of: the current offering circular
contained in a qualified offering state-
ment; and any offering circular filed
pursuant to Rule 253(g) (§230.253(g)). If,
however, the issuer is relying on Rule
2563(b) ((§230.253(b)), the Final Offering
Circular is the most recent of the offer-
ing circular filed pursuant to Rule
253(2)(1) or (3) (§230.253(g)(1) or (3)) and
any subsequent offering circular filed
pursuant to Rule 253(g) (§230.253(g)).

(f) Offering statement. An offering
statement prepared pursuant to Regu-
lation A.

(g) Preliminary offering circular. The
offering circular described in Rule 254
(§230.254).

[80 FR 21895, Apr. 20, 2015]

§230.262 Disqualification provisions.

(a) Disqualification events. No exemp-
tion under §§230.251 through 230.263
(Regulation A) shall be available for a
sale of securities if the issuer; any
predecessor of the issuer; any affiliated
issuer; any director, executive officer,
other officer participating in the offer-
ing, general partner or managing mem-
ber of the issuer; any beneficial owner
of 20 percent or more of the issuer’s
outstanding voting equity securities,
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calculated on the basis of voting power;
any promoter connected with the
issuer in any capacity at the time of
filing, any offer after qualification, or
such sale; any person that has been or
will be paid (directly or indirectly) re-
muneration for solicitation of pur-
chasers in connection with such sale of
securities; any general partner or man-
aging member of any such solicitor; or
any director, executive officer or other
officer participating in the offering of
any such solicitor or general partner or
managing member of such solicitor:

(1) Has been convicted, within 10
yvears before the filing of the offering
statement or such sale (or five years,
in the case of issuers, their prede-
cessors and affiliated issuers), of any
felony or misdemeanor:

(i) In connection with the purchase
or sale of any security;

(ii) Involving the making of any false
filing with the Commission; or

(iii) Arising out of the conduct of the
business of an underwriter, broker,
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of
purchasers of securities;

(2) Is subject to any order, judgment
or decree of any court of competent ju-
risdiction, entered within five years be-
fore the filing of the offering statement
or such sale that, at the time of such
filing or such sale, restrains or enjoins
such person from engaging or con-
tinuing to engage in any conduct or
practice:

(i) In connection with the purchase
or sale of any security;

(ii) Involving the making of any false
filing with the Commission; or

(iii) Arising out of the conduct of the
business of an underwriter, broker,
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of
purchasers of securities;

(3) Is subject to a final order (as de-
fined in §230.261) of a State securities
commission (or an agency or officer of
a State performing like functions); a
State authority that supervises or ex-
amines banks, savings associations, or
credit unions; a State insurance com-
mission (or an agency or officer of a
State performing like functions); an
appropriate Federal banking agency;
the U.S. Commodity Futures Trading

§230.262

Commission; or the National Credit
Union Administration that:

(i) At the time of the filing of the of-
fering statement or such sale, bars the
person from:

(A) Association with an entity regu-
lated by such commission, authority,
agency, or officer;

(B) Engaging in the business of secu-
rities, insurance or banking; or

(C) Engaging in savings association
or credit union activities; or

(i1) Constitutes a final order based on
a violation of any law or regulation
that prohibits fraudulent, manipula-
tive, or deceptive conduct entered
within ten years before such filing of
the offering statement or such sale;

(4) Is subject to an order of the Com-
mission entered pursuant to section
15(b) or 15B(c) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780(b) or
780-4(c)) or section 203(e) or (f) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-3(e) or (f)) that, at the time
of the filing of the offering statement
or such sale:

(i) Suspends or revokes such person’s
registration as a broker, dealer, munic-
ipal securities dealer or investment ad-
viser;

(ii) Places limitations on the activi-
ties, functions or operations of such
person; or

(iii) Bars such person from being as-
sociated with any entity or from par-
ticipating in the offering of any penny
stock;

(5) Is subject to any order of the
Commission entered within five years
before the filing of the offering state-
ment or such sale that, at the time of
such filing or sale, orders the person to
cease and desist from committing or
causing a violation or future violation
of:

(i) Any scienter-based anti-fraud pro-
vision of the Federal securities laws,
including without limitation section
17(a)(1) of the Securities Act of 1933 (15
U.S.C. Tq(a)(1)), section 10(b) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78j(b)) and 17 CFR 240.10b-5, section
15(c)(1) of the Securities Exchange Act
of 1934 (156 U.S.C. 780(c)(1)) and section
206(1) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-6(1)), or any other
rule or regulation thereunder; or
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§230.263

(ii) Section 5 of the Securities Act of
1933 (15 U.S.C. T7e).

(6) Is suspended or expelled from
membership in, or suspended or barred
from association with a member of, a
registered national securities exchange
or a registered national or affiliated se-
curities association for any act or
omission to act constituting conduct
inconsistent with just and equitable
principles of trade;

(7) Has filed (as a registrant or
issuer), or was or was named as an un-
derwriter in, any registration state-
ment or offering statement filed with
the Commission that, within five years
before the filing of the offering state-
ment or such sale, was the subject of a
refusal order, stop order, or order sus-
pending the Regulation A exemption,
or is, at the time of such filing or such
sale, the subject of an investigation or
proceeding to determine whether a stop
order or suspension order should be
issued; or

(8) Is subject to a United States Post-
al Service false representation order
entered within five years before the fil-
ing of the offering statement or such
sale, or is, at the time of such filing or
such sale, subject to a temporary re-
straining order or preliminary injunc-
tion with respect to conduct alleged by
the United States Postal Service to
constitute a scheme or device for ob-
taining money or property through the
mail by means of false representations.

Instruction to paragraph (a): With re-
spect to any beneficial owner of 20 per-
cent or more of the issuer’s out-
standing voting equity securities, cal-
culated on the basis of voting power,
the issuer is required to determine
whether a disqualifying event has oc-
curred only as of the time of filing of
the offering statement and not from
the time of such sale.

(b) Transition, waivers, reasonable care
exception. Paragraph (a) of this section
shall not apply:

(1) With respect to any order under
§230.262(a)(3) or (b) that occurred or was
issued before June 19, 2015;

(2) Upon a showing of good cause and
without prejudice to any other action
by the Commission, if the Commission
determines that it is not necessary
under the circumstances that an ex-
emption be denied;

17 CFR Ch. Il (4-1-25 Edition)

(3) If, before the filing of the offering
statement or the relevant sale, the
court or regulatory authority that en-
tered the relevant order, judgment or
decree advises in writing (whether con-
tained in the relevant judgment, order
or decree or separately to the Commis-
sion or its staff) that disqualification
under paragraph (a) of this section
should not arise as a consequence of
such order, judgment or decree; or

(4) If the issuer establishes that it did
not know and, in the exercise of rea-
sonable care, could not have known
that a disqualification existed under
paragraph (a) of this section.

NOTE TO PARAGRAPH (b)(4). An issuer will
not be able to establish that it has exercised
reasonable care unless it has made, in light
of the circumstances, factual inquiry into
whether any disqualifications exist. The na-
ture and scope of the factual inquiry will
vary based on the facts and circumstances
concerning, among other things, the issuer
and the other offering participants.

(c) Affiliated issuers. For purposes of
paragraph (a) of this section, events re-
lating to any affiliated issuer that oc-
curred before the affiliation arose will
be not considered disqualifying if the
affiliated entity is not:

(1) In control of the issuer; or

(2) Under common control with the
issuer by a third party that was in con-
trol of the affiliated entity at the time
of such events.

(d) Disclosure of prior ‘“‘bad actor”
events. The issuer must include in the
offering circular a description of any
matters that would have triggered dis-
qualification under paragraphs (a)(3)
and (b) of this section but occurred be-
fore June 19, 2015. The failure to pro-
vide such information shall not prevent
an issuer from relying on Regulation A
if the issuer establishes that it did not
know and, in the exercise of reasonable
care, could not have known of the ex-
istence of the undisclosed matter or
matters.

[80 FR 21895, Apr. 20, 2015, as amended at 86
FR 3597, Jan. 14, 2021]

§230.263 Consent to service of process.

(a) If the issuer is not organized
under the laws of any of the states or
territories of the United States of
America, it shall furnish to the Com-
mission a written irrevocable consent
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and power of attorney on Form F-X (b) If an amendment to a registration
(§239.42 of this chapter) at the time of gstatement and prospectus is filed for
filing the offering statement required the purpose of meeting the require-
by Rule 252 (§230.252). ments of section 10(a)(3) of the Act or
(b) Any change to the name or ad- pursuant to the provisions of section
dress of the agent for service of the 24(e) or 24(f) of the Investment Com-
issuer shall be communicated promptly pany Act of 1940, the form and contents
to the Commission through amend- of such an amendment shall conform to
ment of the requisite form and ref- the applicable rules and forms as in ef-
erencing the file number of the rel- fect on the filing date of such amend-
evant offering statement. ment.
[80 FR 21895, Apr. 20, 2015] (c) An amendment to a registration
statement and prospectus, other than
§§230.300-230.346 [Reserved] an amendment described in paragraph
(b) of this section, may be filed on any
ATTENTION ELECTRONIC FILERS shorter Securities Act registration
THIS REGULATION SHOULD BE READ IN  form for which it is eligible on the fil-
?QEQENZ%?%I} "17“’11{}'? C}IEIEA%UTI}‘E%'EIOVI\J/HIS(EEI ing date of the amendment. At the
GOVERNS THE PREPARATION AND SUB. 1S°uer’s option, the amendment also
MISSION OF DOCUMENTS IN ELECTRONIC ~May be filed on the same Securities
FORMAT. MANY PROVISIONS RELATING Act registration form used for the most
TO THE PREPARATION AND SUBMISSION recent amendment described in para-
OF DOCUMENTS IN PAPER FORMAT CON- graph (b) of this section or, if no such
TAINED IN THIS REGULATION ARE SU- amendment has been filed, the initial
PERSEDED BY THE PROVISIONS OF REG-  pregistration statement and prospectus.
ULATION S-T FOR DOCUMENTS RE- (d) The form and contents of a pro-

QUIRED TO BE FILED IN ELECTRONIC . . .
FORMAT. spectus forming part of a registration

statement which is the subject of a
stop order entered under section 8(d) of
the Act, if used after the date such stop
order ceases to be effective, shall con-
form to the applicable rules and forms
as in effect on the date such stop order
ceases to be effective.
§230.400 Application of §§230.400 to (e) A prospectus filed as part of an
230.494, inclusive. amendment to an effective registration

Sections 230.400 to 230.494 shall gov- statement, or other amendment to
ern every registration of securities such registration statement, on any
under the Act, except that any provi- form may be prepared in accordance
sion in a form, or an item of Regula- With the requirements of any other
tion S-K (17 CFR 229.001 et seq.) referred form which would then be appropriate
to in such form, covering the same sub- for the registration of securities to
ject matter as any such rule shall be Which the prospectus or other amend-
controlling unless otherwise specifi- ment relates, provided that all of the
cally provided in §§230.400 to 230.494. other requirements of such other form

and applicable rules (including any re-
%1; 31%7(15’1%3?)’“1\%{‘1‘? '2&161’]1982’ as amended at 76 quired undertakings) are met.

(f) Notwithstanding the provisions of
this section, a registrant (1) shall com-
ply with the rules and forms as in ef-
§230.401 Requirements as to proper fect at a date different from those spec-

REGULATION C—REGISTRATION

NOTE: In §§230.400 to 230.499, the numbers to
the right of the decimal point correspond
with the respective rule number in Regula-
tion C, under the Securities Act of 1933.

GENERAL REQUIREMENTS

skersey on DSK4WB1RN3PROD with CFR

form.

(a) The form and contents of a reg-
istration statement and prospectus
shall conform to the applicable rules
and forms as in effect on the initial fil-
ing date of such registration statement

and prospectus.

VerDate Sep<11>2014  09:23 Jul 24, 2025 Jkt 265061

ified in paragraphs (a), (b), (¢) and (d)
of this section if the rules or forms or
amendments thereto specifically so
provide; and (2) may comply volun-
tarily with the rules and forms as in ef-
fect at dates subsequent to those speci-
fied in paragraphs (a), (b), (¢) and (d) of
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this section, provided that all of the re-
quirements of the particular rules and
forms in effect at such dates (including
any required undertakings) are met.

(g)(1) Subject to paragraphs (g)(2),
(2)(3), and (g)(4) of this section, except
for registration statements and post-ef-
fective amendments that become effec-
tive immediately pursuant to Rule 462
and Rule 464 (§230.462 and §230.464), a
registration statement or any amend-
ment thereto is deemed filed on the
proper registration form unless the
Commission objects to the registration
form before the effective date.

(2) An automatic shelf registration
statement as defined in Rule 405
(§230.405) and any post-effective amend-
ment thereto are deemed filed on the
proper registration form unless and
until the Commission notifies the
issuer of its objection to the use of
such form. Following any such notifi-
cation, the issuer must amend its auto-
matic shelf registration statement
onto the registration form it is then el-
igible to use, provided, however, that
any continuous offering of securities
pursuant to Rule 415 (§230.415) that the
issuer has commenced pursuant to the
registration statement before the Com-
mission has notified the issuer of its
objection to the use of such form may
continue until the effective date of a
new registration statement or post-ef-
fective amendment to the registration
statement that the issuer has filed on
the proper registration form, if the
issuer files promptly after notification
the new registration statement or post-
effective amendment and if the offering
is permitted to be made under the new
registration statement or post-effec-
tive amendment.

(3) Violations of General Instruction
I.B.6. of Form S-3 or General Instruc-
tion I.B.5. of Form F-3 will also violate
the requirements as to proper form
under this section notwithstanding
that the registration statement may
have been declared effective pre-
viously.

(4) Notwithstanding that the reg-
istration statement may have become
effective previously, requirements as
to proper form under this section will
have been violated for any offering of
securities where the requirements of
General Instruction I.A. of Form SF-3

17 CFR Ch. Il (4-1-25 Edition)

(§239.45 of this chapter) have not been
met as of ninety days after the end of
the depositor’s fiscal year end prior to
such offering.

[47 FR 11434, Mar. 16, 1982, as amended at 62
FR 39762, July 24, 1997; 64 FR 11116, Mar. 8,
1999; 70 FR 44809, Aug. 3, 2005; 72 FR 73551,
Dec. 27, 2007; 79 FR 57329, Sept. 24, 2014]

§230.401a Requirements as to proper
form.

With regard to issuers eligible to rely
on Release No. 34-45589 (March 18, 2002)
(which may be viewed on the Commis-
sion’s website at www.sec.gov), the fil-
ing of reports in accordance with the
provisions of that Release shall result
in those reports being ‘‘timely filed”
for purposes of all form eligibility
standards in registration statement
forms under the Securities Act of 1933
(156 U.S.C. T7a et seq.).

[67 FR 13536, Mar. 22, 2002]

§230.402 Number of copies; binding;
signatures.

(a) Three copies of the complete reg-
istration statement, including exhibits
and all other papers and documents
filed as a part of the statement, shall
be filed with the Commission. Each
copy shall be bound, in one or more
parts, without stiff covers. The binding
shall be made on the side or stitching
margin in such manner as to leave the
reading matter legible. At least one
such copy of every registration shall be
signed by the persons specified in sec-
tion 6(a) of the Act. Unsigned copies
shall be conformed.

(b) Ten additional copies of the reg-
istration statement, similarly bound,
shall be furnished for use in the exam-
ination of the registration statement,
public inspection, copying and other
purposes. Where a registration state-
ment incorporates into the prospectus
documents which are required to be de-
livered with the prospectus in lieu of
prospectus presentation, the ten addi-
tional copies of the registration state-
ment shall be accompanied by ten cop-
ies of such documents. No other exhib-
its are required to accompany such ad-
ditional copies.

(c) Notwithstanding any other provi-
sion of this section, if a registration
statement is filed on Form S-8
(§239.16b of this chapter), three copies
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of the complete registration statement,
including exhibits and all other papers
and documents filed as a part of the
statement, shall be filed with the Com-
mission. Each copy shall be bound, in
one or more parts, without stiff covers.
The binding shall be made on the side
or stitching margin in such manner as
to leave the reading matter legible. At
least one such copy shall be signed by
the persons specified in section 6(a) of
the Act. Unsigned copies shall be con-
formed. Three additional copies of the
registration statement, similarly
bound, also shall be furnished to the
Commission for use in the examination
of the registration statement, public
inspection, copying and other purposes.
No exhibits are required to accompany
the additional copies of registration
statements filed on Form S-8.

(d) Notwithstanding any other provi-
sion of this section, if a registration
statement is filed pursuant to Rule
462(b) (§230.462(b)) and Rule 110(d)
(§230.110(d)), one copy of the complete
registration statement, including ex-
hibits and all other papers and docu-
ments filed as a part thereof shall be
filed with the Commission. Such copy
should not be bound and may contain
facsimile versions of manual signa-
tures in accordance with paragraph (e)
of this section.

(e) Signatures. Where the Act or the
rules thereunder, including paragraphs
(a) and (c) of this section, require a
document filed with or furnished to the
Commission to be signed, such docu-
ment shall be manually signed, or
signed using either typed signatures or
duplicated or facsimile versions of
manual signatures. Where typed, dupli-
cated, or facsimile signatures are used,
each signatory to the filing shall
manually or electronically sign a sig-
nature page or other document authen-
ticating, acknowledging, or otherwise
adopting his or her signature that ap-
pears in the filing (‘‘authentication
document’’). Such authentication docu-
ment shall be executed before or at the
time the filing is made and shall be re-
tained by the registrant for a period of
five years. The requirements set forth
in §232.302(b) must be met with regards
to the use of an electronically signed
authentication document pursuant to
this paragraph (e). Upon request, the
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registrant shall furnish to the Commis-
sion or its staff a copy of any or all
documents retained pursuant to this
section.

[47 FR 11434, Mar. 16, 1982, as amended at 55
FR 23922, June 13, 1990; 60 FR 26615, May 17,
1995; 61 FR 30402, June 14, 1996; 85 FR 78228,
Dec. 4, 2020]

§230.403 Requirements as to paper,
printing, language and pagination.

(a) Registration statements, applica-
tions and reports shall be filed on good
quality, unglazed, white paper no larg-
er than 8% x 11 inches in size, insofar as
practicable. To the extent that the re-
duction of larger documents would
render them illegible, such documents
may be filed on paper larger than 8% x
11 inches in size.

(b) The registration statement and,
insofar as practicable, all papers and
documents filed as a part thereof shall
be printed, lithographed, mimeo-
graphed or typewritten. However, the
statement or any portion thereof may
be prepared by any similar process
which, in the opinion of the Commis-
sion, produces copies suitable for a per-
manent record. Irrespective of the
process used, all copies of any such ma-
terial shall be clear, easily readable
and suitable for repeated photocopying.
Debits in credit categories and credits
in debit categories shall be designated
so as to be clearly distinguishable as
such on photocopies.

(c)(1) All Securities Act filings and
submissions must be in the English
language, except as otherwise provided
by this section. If a registration state-
ment or other filing requires the inclu-
sion of a document that is in a foreign
language, the filer must submit instead
a fair and accurate English translation
of the entire foreign language docu-
ment, except as provided by paragraph
(c)(3) of this section.

(2) If a registration statement or
