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paragraph (f) of this section shall re-
main in effect unless and until modi-
fied or withdrawn by the Commission.

(h) If, during the course of or after
the Commission acts pursuant to para-
graph (f) of this section, the Commis-
sion determines that it is appropriate
to undertake a proceeding pursuant to
section 6(c) of the Act, the Commission
shall issue a complaint in accordance
with the requirements of section 6(c),
and, upon further determination by the
Commission that the conditions de-
scribed in paragraph (c) of this section
still exist, a hearing pursuant to sec-
tion 6(c) of the Act shall commence no
later than five business days after serv-
ice of the complaint. In the event the
person served with the complaint under
section 6(c) of the Act has, prior to the
commencement of the hearing under
section 6(c) of the Act, sought a hear-
ing pursuant to paragraph (g) of this
section and the Commission has deter-
mined to accord him such a hearing,
the two hearings shall be conducted si-
multaneously. Nothing in this section
shall preclude the Commission from
taking other appropriate action under
the Act or the Commission’s regula-
tions thereunder, including action
under section 6(c) of the Act, regardless
of whether the conditions described in
paragraph (c) of this section still exist,
and no ruling issued in the course of a
hearing pursuant to paragraph (g) or
this paragraph shall constitute an es-
toppel against the Commission in any
other action.

(Approved by the Office of Management and
Budget under control number 3038-0009)

[46 FR 63036, Dec. 30, 1981, and 47 FR 45001,
Oct. 13, 1982, as amended at 48 FR 35301, Aug.
3, 1983; 59 FR 5702, Feb. 8, 1994; 71 FR 37821,
July 3, 2006; 74 FR 12192, Mar. 23, 2009; 77 FR
66334, Nov. 2, 2012]

§21.04 Special calls for information on
customer accounts or related
cleared positions.

Upon special call by the Commission,
each futures commission merchant,
clearing member or foreign broker
shall provide information to the Com-
mission concerning customer accounts
or related positions cleared on a de-
rivatives clearing organization in the
format and manner and within the
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time provided by the Commission in
the special call.

[76 FR 69430, Nov. 8, 2011]

§21.05 Delegation of authority.

The Commission hereby delegates,
until the Commission orders otherwise,
the special call authority set forth in
§§21.01 and 21.02 to the Director of the
Division of Enforcement, or such other
employee or employees as the Director
may designate from time to time. The
Director of the Division of Enforce-
ment may submit to the Commission
for its consideration any matter which
has been delegated in this paragraph.
Nothing in this section shall be deemed
to prohibit the Commission, at its elec-
tion, from exercising the authority del-
egated in this section.

[82 FR 28769, June 26, 2017]

§21.06 Delegation of authority to the
Director of the Division of Clearing
and Risk.

The Commission hereby delegates,
until the Commission orders otherwise,
the special call authority set forth in
§21.04 to the Director of the Division of
Clearing and Risk to be exercised by
such Director or by such other em-
ployee or employees of such Director as
designated from time to time by the
Director. The Director of the Division
of Clearing and Risk may submit to the
Commission for its consideration any
matter which has been delegated in
this section. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section to the Director.

[76 FR 69430, Nov. 8, 2011]

PART 22—CLEARED SWAPS

Sec.

22.1 Definitions.

22.2 Futures commission merchants: Treat-
ment of Cleared Swaps Customer Collat-
eral.

22.3 Derivatives clearing organizations:
Treatment of Cleared Swaps Customer
Collateral.

22.4 Futures commission merchants and de-
rivatives clearing organizations: Per-
mitted depositories.
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22.5 Futures commission merchants and de-
rivatives clearing organizations: Written
acknowledgement.

22.6 Futures commission merchants and de-
rivatives clearing organizations: Naming
of Cleared Swaps Customer Accounts.

22.7 Permitted depositories: Treatment of
Cleared Swaps Customer Collateral.

22.8 Situs of Cleared Swaps Customer Ac-
counts.

22.9 Denomination of Cleared Swaps Cus-
tomer Collateral and location of deposi-
tories.

22.10 Application of other regulatory provi-
sions.

22.11 Information to be provided regarding
Cleared Swaps Customers and their
Cleared Swaps.

22.12 Information to be maintained regard-
ing Cleared Swaps Customer Collateral.

22.13 Additions to Cleared Swaps Customer
Collateral.

22.14 Futures Commission Merchant failure
to meet a Cleared Swaps Customer Mar-
gin Call in full.

22.15 Treatment of Cleared Swaps Customer
Collateral on an individual basis.

22.16 Disclosures to Cleared Swaps
tomers.

22.17 Policies and procedures governing dis-
bursements of Cleared Swaps Customer
Collateral from Cleared Swaps Customer
Accounts.

Cus-

AUTHORITY: 7 U.S.C. la, 6d, 7a-1 as amended
by Pub. L. 111-203, 124 Stat. 1376.

SOURCE: 77 FR 6371, Feb. 7, 2012, unless oth-
erwise noted.

§22.1 Definitions.

For the purposes of this part:

Cleared Swap. This term refers to a
transaction constituting a ‘‘cleared
swap’’ within the meaning of section
1a(7) of the Act.

(1) This term shall exclude any swap
(along with money, securities, or other
property received to margin, guar-
antee, or secure such a swap) that, pur-
suant to a Commission rule, regula-
tion, or order, is (along with such
money, securities, or other property)
commingled with a commodity future
or option (along with money, securi-
ties, or other property received to mar-
gin, guarantee, or secure such a future
or option) that is segregated pursuant
to section 4d(a) of the Act.

(2) This term shall include any trade
or contract (along with money, securi-
ties or other property received to mar-
gin, guarantee, or secure such a trade
or contract), that

17 CFR Ch. | (4-1-25 Edition)

(i) Would be required to be seg-
regated pursuant to section 4d(a) of the
Act, or

(i1) Would be subject to §30.7 of this
chapter, but which is, in either case,
pursuant to a Commission rule, regula-
tion, or order (or a derivatives clearing
organization rule approved in accord-
ance with §39.15(b)(2) of this chapter),
commingled with a swap (along with
money, securities, or other property re-
ceived to margin, guarantee, or secure
such a swap) in an account segregated
pursuant to section 4d(f) of the Act.

Cleared Swaps Customer. This term re-
fers to any person entering into a
Cleared Swap, but shall exclude:

(1) Any owner or holder of a Cleared
Swaps Proprietary Account with re-
spect to the Cleared Swaps in such ac-
count; and

(2) A clearing member of a deriva-
tives clearing organization with re-
spect to Cleared Swaps cleared on that
derivatives clearing organization. A
person shall be a Cleared Swaps Cus-
tomer only with respect to its Cleared
Swaps.

Cleared Swaps Customer Account. This
term refers to any account for the
Cleared Swaps of Cleared Swaps Cus-
tomers and associated Cleared Swaps
Customer Collateral that:

(1) A futures commission merchant
maintains on behalf of Cleared Swaps
Customers (including, in the case of a
Collecting Futures Commission Mer-
chant, the Cleared Swaps Customers of
a Depositing Futures Commission Mer-
chant) or

(2) A derivatives clearing organiza-
tion maintains for futures commission
merchants on behalf of Cleared Swaps
Customers thereof.

Cleared Swaps Customer Collateral. (1)
This term means all money, securities,
or other property received by a futures
commission merchant or by a deriva-
tives clearing organization from, for,
or on behalf of a Cleared Swaps Cus-
tomer, which money, securities, or
other property:

(i) Is intended to or does margin,
guarantee, or secure a Cleared Swap; or

(ii) Constitutes, if a Cleared Swap is
in the form or nature of an option, the
settlement value of such option.

(2) This term shall also include ac-
cruals, i.e., all money, securities, or
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other property that a futures commis-
sion merchant or derivatives clearing
organization receives, directly or indi-
rectly, which is incident to or results
from a Cleared Swap that a futures
commission merchant intermediates
for a Cleared Swaps Customer.

Cleared Swaps Proprietary Account. (1)
This term means an account for
Cleared Swaps and associated collat-
eral that is carried on the books and
records of a futures commission mer-
chant for persons with certain relation-
ships with that futures commission
merchant, specifically:

(i) Where such account is carried for
a person falling within one of the cat-
egories specified in paragraph (2) of
this definition, or

(ii) Where ten percent or more of
such account is owned by a person fall-
ing within one of the categories speci-
fied in paragraph (2) of this definition,
or

(iii) Where an aggregate of ten per-
cent or more of such account is owned
by more than one person falling within
one or more of the categories specified
in paragraph (2) of this definition.

(2) The relationships to the futures
commission merchant referred to in
paragraph (1) of this definition are as
follows:

(i) Such individual himself, or such
partnership, corporation or association
itself;

(ii) In the case of a partnership, a
general partner in such partnership;

(iii) In the case of a limited partner-
ship, a limited or special partner in
such partnership whose duties include:

(A) The management of the partner-
ship business or any part thereof;

(B) The handling, on behalf of such
partnership, of:

(I) The Cleared Swaps of Cleared
Swaps Customers or

(2) The Cleared Swaps Customer Col-
lateral;

(C) The keeping, on behalf of such
partnership, of records pertaining to

(I) the Cleared Swaps of Cleared
Swaps Customers or

(2) the Cleared Swaps Customer Col-
lateral; or

(D) The signing or co-signing of
checks or drafts on behalf of such part-
nership;

§22.1

(iv) In the case of a corporation or as-
sociation, an officer, director, or owner
of ten percent or more of the capital
stock of such organization;

(v) An employee of such individual,
partnership, corporation or association
whose duties include:

(A) The management of the business
of such individual, partnership, cor-
poration or association or any part
thereof;

(B) The handling, on behalf of such
individual, partnership, corporation, or
association, of the Cleared Swaps of
Cleared Swaps Customers or the
Cleared Swaps Customer Collateral;

(C) The keeping of records, on behalf
of such individual, partnership, cor-
poration, or association, pertaining to
the Cleared Swaps of Cleared Swaps
Customers or the Cleared Swaps Cus-
tomer Collateral; or

(D) The signing or co-signing of
checks or drafts on behalf of such indi-
vidual, partnership, corporation, or as-
sociation;

(vi) A spouse or minor dependent liv-
ing in the same household of any of the
foregoing persons;

(vii) A business affiliate that, di-
rectly or indirectly, controls such indi-
vidual, partnership, corporation, or as-
sociation; or

(viii) A business affiliate that, di-
rectly or indirectly, is controlled by or
is under common control with, such in-
dividual, partnership, corporation or
association. Provided, however, that an
account owned by any shareholder or
member of a cooperative association of
producers, within the meaning of sec-
tion 6a of the Act, which association is
registered as a futures commission
merchant and carries such account on
its records, shall be deemed to be a
Cleared Swaps Customer Account and
not a Cleared Swaps Proprietary Ac-
count of such association, unless the
shareholder or member is an officer, di-
rector, or manager of the association.

Clearing Member. This term means
any person that has clearing privileges
such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or
others. The derivatives clearing orga-
nization need not be organized as a
membership organization.
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Collecting Futures Commission Mer-
chant. A futures commission merchant
that carries Cleared Swaps on behalf of
another futures commission merchant
and the Cleared Swaps Customers of
the latter futures commission mer-
chant, and as part of carrying such
Cleared Swaps, collects Cleared Swaps
Customer Collateral.

Commingle. To commingle two or
more items means to hold such items
in the same account, or to combine
such items in a transfer between ac-
counts.

Depositing Futures Commission Mer-
chant. A futures commission merchant
that carries Cleared Swaps on behalf of
its Cleared Swaps Customers through
another futures commission merchant
and, as part of carrying such Cleared
Swaps, deposits Cleared Swaps Cus-
tomer Collateral with such futures
commission merchant.

Permitted Depository. This term shall
have the meaning set forth in §22.4 of
this part.

Segregate. To segregate two or more
items is to keep them in separate ac-
counts, and to avoid combining them
in the same transfer between two ac-
counts.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66334, Nov. 2, 2012]

§22.2 Futures Commission Merchants:
Treatment of Cleared Swaps and
Associated Cleared Swaps Cus-
tomer Collateral.

(a) General. A futures commission
merchant shall treat and deal with the
Cleared Swaps of Cleared Swaps Cus-
tomers and associated Cleared Swaps
Customer Collateral as belonging to
Cleared Swaps Customers.

(b) Location of Cleared Swaps Customer
Collateral. (1) A futures commission
merchant must segregate all Cleared
Swaps Customer Collateral that it re-
ceives, and must either hold such
Cleared Swaps Customer Collateral
itself as set forth in paragraph (b)(2) of
this section, or deposit such collateral
into one or more Cleared Swaps Cus-
tomer Accounts held at a Permitted
Depository, as set forth in paragraph
(b)(3) of this section.

(2) If a futures commission merchant
holds Cleared Swaps Customer Collat-
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eral itself, then the futures commission
merchant must:

(i) Physically separate such collat-
eral from its own property;

(ii) Clearly identify each physical lo-
cation in which it holds such collateral
as a ‘“‘Location of Cleared Swaps Cus-
tomer Collateral” (the ‘“FCM Physical
Location”);

(iii) Ensure that the FCM Physical
Location provides appropriate protec-
tion for such collateral; and

(iv) Record in its books and records
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its
own funds.

(3) If a futures commission merchant
holds Cleared Swaps Customer Collat-
eral in a Permitted Depository, then:

(i) The Permitted Depository must
qualify pursuant to the requirements
set forth in §22.4 of this part, and

(ii) The futures commission mer-
chant must maintain a Cleared Swaps
Customer Account with each such Per-
mitted Depository.

(c) Commingling. (1) A futures com-
mission merchant may commingle the
Cleared Swaps Customer Collateral
that it receives from, for, or on behalf
of multiple Cleared Swaps Customers.

(2) A futures commission merchant
shall not commingle Cleared Swaps
Customer Collateral with either of the
following:

(i) Funds belonging to the futures
commission merchant, except as ex-
pressly permitted in paragraph (e)(3) of
this section; or

(ii) Other categories of funds belong-
ing to Futures Customers (as §1.3 of
this chapter defines that term), or For-
eign Futures or Foreign Options Cus-
tomers (as §30.1 of this chapter defines
that term) of the futures commission
merchant, including Futures Customer
Funds (as §1.3 of this chapter defines
such term) or the foreign futures or
foreign options secured amount (as §1.3
of this chapter defines such term), ex-
cept as expressly permitted by Com-
mission rule, regulation, or order, or
by a derivatives clearing organization
rule approved in accordance with
§39.15(b)(2) of this chapter.

(d) Limitations on use. (1) No futures
commission merchant shall use, or per-
mit the use of, the Cleared Swaps Cus-
tomer Collateral of one Cleared Swaps
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Customer to purchase, margin, or set-
tle the Cleared Swaps or any other
trade or contract of, or to secure or ex-
tend the credit of, any person other
than such Cleared Swaps Customer.
Cleared Swaps Customer Collateral
shall not be used to margin, guarantee,
or secure trades or contracts of the en-
tity constituting a Cleared Swaps Cus-
tomer other than in Cleared Swaps, ex-
cept to the extent permitted by a Com-
mission rule, regulation or order.

(2) A futures commission merchant
may not impose or permit the imposi-
tion of a lien on Cleared Swaps Cus-
tomer Collateral, including any resid-
ual financial interest of the futures
commission merchant in such collat-
eral, as described in paragraph (e)(4) of
this section.

(3) A futures commission merchant
may not include, as Cleared Swaps Cus-
tomer Collateral,

(i) Money invested in the securities,
memberships, or obligations of any de-
rivatives clearing organization, des-
ignated contract market, swap execu-
tion facility, or swap data repository,
or

(ii) Money, securities, or other prop-
erty that any derivatives clearing or-
ganization holds and may use for a pur-
pose other than those set forth in §22.3
of this part.

(e) Exceptions.
foregoing:

(1) Permitted investments. A futures
commission merchant may invest
money, securities, or other property
constituting Cleared Swaps Customer
Collateral in accordance with §1.25 of
this chapter, which shall apply to such
money, securities, or other property as
if they comprised customer funds or
customer money subject to segregation
pursuant to section 4d(a) of the Act
and the regulations thereunder; Pro-
vided, however, that the futures com-
mission merchant shall bear sole re-
sponsibility for any losses resulting
from the investment of customer funds
in instruments described in §1.25 of
this chapter. No investment losses
shall be borne or otherwise allocated to
Cleared Swaps Customers of the fu-
tures commission merchant.

(2) Permitted withdrawals. Such share
of Cleared Swaps Customer Collateral
as in the normal course of business

Notwithstanding the

§22.2

shall be necessary to margin, guar-
antee, secure, transfer, adjust, or settle
a Cleared Swaps Customer’s Cleared
Swaps with a derivatives clearing orga-
nization, or with a Collecting Futures
Commission Merchant, may be with-
drawn and applied to such purposes, in-
cluding the payment of commissions,
brokerage, interest, taxes, storage, and
other charges, lawfully accruing in
connection with such Cleared Swaps.

(3) Deposits of own money, securities, or
other property. (i) In order to ensure
that it is always in compliance with
paragraph (f) of this section, a futures
commission merchant may place in an
FCM Physical Location or deposit in a
Cleared Swaps Customer Account its
own money, securities, or other prop-
erty (provided, that such securities or
other property are unencumbered and
are of the types specified in §1.25 of
this chapter).

(ii) Money, securities, or other prop-
erty deposited by a futures commission
merchant pursuant to 22.13(b) and
available to a derivatives clearing or-
ganization or Collecting Futures Com-
mission Merchant to meet the obliga-
tions of the futures commission mer-
chant’s Cleared Swaps Customers col-
lectively, shall be maintained in an ac-
count separate from the Cleared Swaps
Customer Account.

(4) Residual financial interest. (i) If, in
accordance with paragraph (e)(3)(i) of
this section, a futures commission mer-
chant places in an FCM Physical Loca-
tion or deposits in a Cleared Swaps
Customer Account its own money, se-
curities, or other property, then such
money, securities, or other property
(including accruals thereon) shall con-
stitute Cleared Swaps Customer Collat-
eral.

(ii) The futures commission mer-
chant shall have a residual financial
interest in any portion of such money,
securities, or other property in excess
of that necessary for compliance with
paragraph (f)(4) of this section.

(iii) The futures commission mer-
chant may withdraw money, securities,
or other property from the FCM Phys-
ical Location or Cleared Swaps Cus-
tomer Account, to the extent of its re-
sidual financial interest therein. At the
time of such withdrawal, the futures
commission merchant shall ensure that
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the withdrawal does not cause its re-
sidual financial interest to become less
than zero.

(f) Requirements as to amount. (1) For
purposes of this §22.2(f), the term ‘‘ac-
count’ shall reference the entries on
the books and records of a futures com-
mission merchant pertaining to the
Cleared Swaps Customer Collateral of a
particular Cleared Swaps Customer.

(2) The futures commission merchant
must reflect in the account that it
maintains for each Cleared Swaps Cus-
tomer, the net liquidating equity for
each such Cleared Swaps Customer,
calculated as follows: The market
value of any Cleared Swaps Customer
Collateral that it receives from such
customer, as adjusted by:

(i) Any uses permitted under para-
graph (d) of this section;

(ii) Any accruals on permitted invest-
ments of such collateral under para-
graph (e) of this section that, pursuant
to the futures commission merchant’s
customer agreement with that cus-
tomer, are creditable to such customer;

(iii) Any gains and losses with re-
spect to Cleared Swaps;

(iv) Any charges lawfully accruing to
the Cleared Swaps Customer, including
any commission, brokerage fee, inter-
est, tax, or storage fee; and

(v) Any appropriately authorized dis-
tribution or transfer of such collateral.

(3) If the market value of Cleared
Swaps Customer Collateral in the ac-
count of a Cleared Swaps Customer is
positive after adjustments, then that
account has a credit balance. If the
market value of Cleared Swaps Cus-
tomer Collateral in the account of a
Cleared Swaps Customer is negative
after adjustments, then that account
has a debit balance.

(4) The futures commission merchant
must, at all times, maintain in seg-
regation, in its FCM Physical Loca-
tions and/or its Cleared Swaps Cus-
tomer Accounts at Permitted Deposi-
tories, an amount equal to the sum of
any credit and debit balances that the
Cleared Swaps Customers of the fu-
tures commission merchant have in
their accounts. Notwithstanding the
preceding sentence, a futures commis-
sion merchant must add back to the
total amount of funds required to be
maintained in segregation any Cleared
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Swaps Customer Accounts with debit
balances in the amounts calculated in
accordance with paragraph (f)(5) of this
section.

(6) The futures commission mer-
chant, in calculating the total amount
of funds required to be maintained in
segregation pursuant to paragraph
(f)(4) of this section, must include any
debit balance, as calculated pursuant
to this paragraph (f)(56), that a Cleared
Swaps Customer has in its account, to
the extent that such debit balance is
not secured by ‘‘readily marketable se-
curities’” that the particular Cleared
Swaps Customer deposited with the fu-
tures commission merchant.

(i) For purposes of calculating the
amount of a Cleared Swaps Customer
Account’s debit balance that the fu-
tures commission merchant is required
to include in its calculation of its total
segregation requirement pursuant to
this paragraph (f)(56), the futures com-
mission merchant shall calculate the
net liquidating equity of each Cleared
Swaps Customer Account in accord-
ance with paragraph (f)(2) of this sec-
tion, except that the futures commis-
sion merchant shall exclude from the
calculation any noncash collateral held
in the Cleared Swaps Customer Ac-
count as margin collateral. The futures
commission merchant may offset the
debit balance computed under this
paragraph (f)(5) to the extent of any
“readily marketable securities,”” sub-
ject to percentage deductions (i.e., ‘‘se-
curities haircuts’) as specified in para-
graph (f)(5)(iv) of this section, held for
the particular Cleared Swaps Customer
to secure its debit balance.

(ii) For purposes of this section,
“readily marketable’’ shall be defined
as having a ‘‘ready market’” as such
latter term is defined in Rule 15c¢3-
1(c)(11) of the Securities and Exchange
Commission (17 CFR 240.15¢c3-1(c)(11)).

(iii) In order for a debit balance to be
deemed secured by ‘‘readily market-
able securities,” the futures commis-
sion merchant must maintain a secu-
rity interest in such securities, and
must hold a written authorization to
liquidate the securities at the discre-
tion of the futures commission mer-
chant.
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(iv) To determine the amount of such
debit balance secured by ‘‘readily mar-
ketable securities,”” the futures com-
mission merchant shall:

(A) Determine the market value of
such securities; and

(B) Reduce such market value by ap-
plicable percentage deductions (i.e.,
‘“‘securities haircuts’) as set forth in
Rule 15c¢3-1(c)(2)(vi) of the Securities
and Exchange Commission (17 CFR
240.15¢3-1(c)(2)(vi)). Futures commis-
sion merchants that establish and en-
force written policies and procedures to
assess the credit risk of commercial
paper, convertible debt instruments, or
nonconvertible debt instruments in ac-
cordance with Rule 240.15¢3-1(c)(2)(vi)
of the Securities and Exchange Com-
mission (17 CFR 240.15¢3-1(c)(2)(vi))
may apply the lower haircut percent-
ages specified in Rule 240.15c3-
1(c)(2)(vi) for such commercial paper,
convertible debt instruments and non-
convertible debt instruments.

(6)(i) The undermargined amount for
a Cleared Swaps Customer Account is
the amount, if any, by which:

(A) The total amount of collateral re-
quired for that Cleared Swaps Cus-
tomer’s Cleared Swaps, at the time or
times referred to in paragraph (£)(6)(ii)
of this section, exceeds—

(B) The value of the Cleared Swaps
Customer Collateral for that account,
as calculated in paragraph (f)(2) of this
section.

(ii) Each futures commission mer-
chant must compute, based on the in-
formation available to the futures
commission merchant as of the close of
each business day,

(A) The undermargined amounts,
based on the clearing initial margin
that will be required to be maintained
by that futures commission merchant
for its Cleared Swaps Customers, at
each derivatives clearing organization
of which the futures commission mer-
chant is a member, at the point of the
daily settlement (as described in §39.14
of this chapter) that will complete dur-
ing the following business day for each
such derivatives clearing organization
less

(B) Any debit balances referred to in
paragraph (f)(4) of this section included
in such undermargined amounts.

§22.2
(iii)(A) Prior to the time of settle-
ment referenced in paragraph

(£)(6)(1i)(A) of this section such futures
commission merchant must maintain
residual interest in segregated funds
that is equal to or exceeds the portion
of the computation set forth in para-
graph (f)(6)(ii) of this section attrib-
utable to the clearing initial margin
required by the derivatives clearing or-
ganization making such settlement.

(B) A futures commission merchant
may reduce the amount of residual in-
terest required in paragraph
(£)(6)(iii)(A) of this section to account
for payments received from or on be-
half of undermargined Cleared Swaps
Customers (less the sum of any dis-
bursements made to or on behalf of
such customers) between the close of
the previous business day and the time
of settlement.

(iv) For purposes of paragraph
(£)(6)(ii) of this section, a Depositing
Futures Commission Merchant should
include, as clearing initial margin, cus-
tomer initial margin that the Depos-
iting Futures Commission Merchant
will be required to maintain, for that
Depositing Futures Commission Mer-
chant’s Cleared Swaps Customers, at a
Collecting Futures Commission Mer-
chant, and, for purposes of paragraph
(£)(6)(iii) of this section, must do so
prior to the time it must settle with
that Collecting Futures Commission
Merchant.

(g) Segregated account; Daily computa-
tion and record. (1) Each futures com-
mission merchant must compute as of
the close of each business day, on a
currency-by-currency basis:

(i) The aggregate market value of the
Cleared Swaps Customer Collateral in
all FCM Physical Locations and all
Cleared Swaps Customer Accounts held
at Permitted Depositories (the ‘‘Col-
lateral Value’’);

(ii) The sum referenced in paragraph
(f)(4) of this section (the ‘‘Collateral
Requirement’’); and

(iii) The amount of the residual fi-
nancial interest that the futures com-
mission merchant holds in such
Cleared Swaps Customer Collateral,
which shall equal the difference be-
tween the Collateral Value and the Col-
lateral Requirement.
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(2) Each futures commission mer-
chant is required to document its seg-
regation computation required by para-
graph (g)(1) of this section by preparing
a Statement of Cleared Swaps Cus-
tomer Segregation Requirements and
Funds in Cleared Swaps Customer Ac-
counts Under 4d(f) of the CEA con-
tained in the Form 1-FR-FCM as of the
close of business each business day.

(3) Each futures commission mer-
chant is required to submit to the
Commission and to the firm’s des-
ignated self-regulatory organization
the daily Statement of Cleared Swaps
Customer Segregation Requirements
and Funds in Cleared Swaps Customer
Accounts Under 4d(f) of the CEA re-
quired by paragraph (g)(2) of this sec-
tion by noon the following business
day.

(4) Each futures commission mer-
chant shall file the Statement of
Cleared Swaps Customer Segregation
Requirements and Funds in Cleared
Swaps Customer Accounts Under 4d(f)
of the CEA required by paragraph (g)(2)
of this section in an electronic format
using a form of user authentication as-
signed in accordance with procedures
established or approved by the Com-
mission.

(6) Each futures commission mer-
chant is required to submit to the
Commission and to the firm’s des-
ignated self-regulatory organization a
report listing the names of all banks,
trust companies, futures commission
merchants, derivatives clearing organi-
zations, or any other depository or cus-
todian holding Cleared Swaps Cus-
tomer Collateral as of the fifteenth day
of the month, or the first business day
thereafter, and the last business day of
each month. This report must include:

(i) The name and location of each en-
tity holding Cleared Swaps Customer
Collateral;

(ii) The total amount of Cleared
Swaps Customer Collateral held by
each entity listed in paragraph (g)(5) of
this section; and

(iii) The total amount of cash and in-
vestments that each entity listed in
paragraph (g)(5) of this section holds
for the futures commission merchant.
The futures commission merchant
must report the following investments:
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(A) Obligations of the United States
and obligations fully guaranteed as to
principal and interest by the United
States (U.S. government securities);

(B) General obligations of any State
or of any political subdivision of a
State (municipal securities);

(C) General obligation issued by any
enterprise sponsored by the United
States (government sponsored enter-
prise securities);

(D) Permitted foreign sovereign debt
by country:

(1) Canada;

(2) France;

(3) Germany;

(4) Japan;

() United Kingdom;

(E) Interests in U.S. Treasury ex-
change-traded funds; and

(F) Interests in government money
market funds.

(6) Each futures commission mer-
chant must report the total amount of
customer owned securities held by the
futures commission merchant as
Cleared Swaps Customer Collateral and
must list the names and locations of
the depositories holding customer
owned securities.

(7) Each futures commission mer-
chant must report the total amount of
Cleared Swaps Customer Collateral
that has been used to purchase securi-
ties under agreements to resell the se-
curities (reverse repurchase trans-
actions).

(8) Each futures commission mer-
chant must report which, if any, of the
depositories holding Cleared Swaps
Customer Collateral under paragraph
(2)(5) of this section are affiliated with
the futures commission merchant.

(9) Each futures commission mer-
chant shall file the detailed list of de-
positories required by paragraph (g)(5)
of this section by 11:59 p.m. the next
business day in an electronic format
using a form of user authentication as-
signed in accordance with procedures
established or approved by the Com-
mission.

(10) Each futures commission mer-
chant shall retain its daily segregation
computation and the Statement of
Cleared Swaps Customer Segregation
Requirements and Funds in Cleared
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Swaps Customer Accounts under sec-
tion 4d(f) of the CEA required by para-
graph (g)(2) of this section and the de-
tailed listing of depositories required
by paragraph (g)(5) of this section, to-
gether with all supporting documenta-
tion, in accordance with §1.31 of this
chapter.

(11) A futures commission merchant
that carries Cleared Swaps Accounts
for Cleared Swaps Customers as sepa-
rate accounts for separate account cus-
tomers pursuant to §1.44 of this chap-
ter shall:

(i) Calculate the total amount of
Cleared Swaps Customer Collateral on
deposit in segregated accounts on be-
half of Cleared Swaps Customers pursu-
ant to paragraph (g)(1)(i) of this section
and the total amount of Cleared Swaps
Customer Collateral required to be on
deposit in segregated accounts on be-
half of Cleared Swaps Customers pursu-
ant to paragraph (g)(1)(ii) of this sec-
tion by including the separate accounts
of the separate account customers as if
the separate accounts were accounts of
separate entities;

(ii) Offset a net deficit in a particular
Cleared Swaps Customer Account car-
ried as a separate account of a separate
account customer in accordance with
paragraphs (f)(4) and (5) and (g)(1)(ii) of
this section against the current mar-
ket value of readily marketable securi-
ties held only for the particular sepa-
rate account of such separate account
customer; and

(iii) Document its segregation com-
putation in the Statement of Cleared
Swaps Customer Segregation Require-
ments and Funds in Cleared Swaps Cus-
tomer Accounts under 4d(f) of the CEA
required by paragraph (g)(2) of this sec-
tion by incorporating and reflecting
the Cleared Swaps Customer Accounts
carried as separate accounts of sepa-
rate account customers as accounts of
separate entities.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66334, Nov. 2, 2012; 78 FR 68645, Nov. 14, 2013;
90 FR 7873, 79317, Jan. 22, 2025]

§22.3 Derivatives clearing organiza-
tions: Treatment of cleared swaps
customer collateral.

(a) General. A derivatives clearing or-

ganization shall treat and deal with
the Cleared Swaps Customer Collateral

§22.3

deposited by a futures commission
merchant as belonging to the Cleared
Swaps Customers of such futures com-
mission merchant and not other per-
sons, including, without limitation, the
futures commission merchant.

(b) Location of Cleared Swaps Customer
Collateral. (1) The derivatives clearing
organization must segregate all
Cleared Swaps Customer Collateral
that it receives from futures commis-
sion merchants, and must either hold
such Cleared Swaps Customer Collat-
eral itself as set forth in paragraph
(b)(2) of this section, or deposit such
collateral into one or more Cleared
Swaps Customer Accounts held at a
Permitted Depository, as set forth in
paragraph (b)(3) of this section.

(2) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer
Collateral itself, then the derivatives
clearing organization must:

(i) Physically separate such collat-
eral from its own property, the prop-
erty of any futures commission mer-
chant, and the property of any other
person that is not a Cleared Swaps Cus-
tomer of a futures commission mer-
chant;

(ii) Clearly identify each physical lo-
cation in which it holds such collateral
as ‘“‘Location of Cleared Swaps Cus-
tomer Collateral” (the “DCO Physical
Location”);

(iii) Ensure that the DCO Physical
Location provides appropriate protec-
tion for such collateral; and

(iv) Record in its books and records
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its
own funds, the funds of any futures
commission merchant, and the funds of
any other person that is not a Cleared
Swaps Customer of a futures commis-
sion merchant.

(3) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer
Collateral in a Permitted Depository,
then:

(i) The Permitted Depository must
qualify pursuant to the requirements
set forth in §22.4 of this part; and

(ii) The derivatives clearing organi-
zation must maintain a Cleared Swaps
Customer Account with each such Per-
mitted Depository.

(c) Commingling. (1) A derivatives
clearing organization may commingle
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the Cleared Swaps Customer Collateral
that it receives from multiple futures
commission merchants on behalf of
their Cleared Swaps Customers.

(2) A derivatives clearing organiza-
tion shall not commingle the Cleared
Swaps Customer Collateral that it re-
ceives from a futures commission mer-
chant on behalf of Cleared Swaps Cus-
tomers with any of the following:

(i) The money, securities, or other
property belonging to the derivatives
clearing organization;

(ii) The money, securities, or other
property belonging to any futures com-
mission merchant; or

(iii) Futures Customer Funds (as §1.3
of this chapter defines such term) or
the foreign futures or foreign options
secured amount (as §1.3 of this chapter
defines such term), except as expressly
permitted by Commission rule, regula-
tion, or order, (or by a derivatives
clearing organization rule approved in
accordance with §39.15(b)(2) of this
chapter).

(d) Ezxceptions; permitted investments.
Notwithstanding the foregoing and
§22.15, a derivatives clearing organiza-
tion may invest the money, securities,
or other property constituting Cleared
Swaps Customer Collateral in accord-
ance with §1.25 of this chapter. A deriv-
ative clearing organization shall bear
sole responsibility for any losses re-
sulting from the investment of Cleared
Swaps Customer Collateral in instru-
ments described in §1.25 of this chap-
ter. No investment losses shall be
borne or otherwise allocated to a fu-
tures commission merchant.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66334, Nov. 2, 2012; 90 FR 7873, Jan. 22, 2025]

§22.4 Futures Commission Merchants
and derivatives clearing organiza-
tions: Permitted Depositories.

In order for a depository to be a Per-
mitted Depository:

(a) The depository must (subject to
§22.9) be one of the following types of
entities:

(1) A bank located in the United
States;

(2) A trust company located in the
United States;

(3) A Collecting Futures Commission
Merchant registered with the Commis-
sion (but only with respect to a Depos-
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iting Futures Commission Merchant
providing Cleared Swaps Customer Col-
lateral); or

(4) A derivatives clearing organiza-
tion registered with the Commission;
and

(b) The futures commission merchant
or the derivatives clearing organiza-
tion must hold a written acknowledg-
ment letter from the depository as re-
quired by §22.5 of this part.

§22.5 Futures commission merchants
and derivatives clearing organiza-
tions: Written acknowledgement.

(a) Before depositing Cleared Swaps
Customer Collateral, the futures com-
mission merchant or derivatives clear-
ing organization shall obtain and re-
tain in its files a separate written ac-
knowledgement letter from each depos-
itory in accordance with §§1.20 and 1.26
of this chapter, with all references to
“Futures Customer Funds’ modified to
apply to Cleared Swaps Customer Col-
lateral, and with all references to sec-
tion 4d(a) or 4d(b) of the Act and the
regulations thereunder modified to
apply to section 4d(f) of the Act and
the regulations thereunder.

(b) The futures commission merchant
or derivatives clearing organization
shall adhere to all requirements speci-
fied in §§1.20 and 1.26 of this chapter re-
garding retaining, permitting access
to, filing, or amending the written ac-
knowledgement letter, in all cases as if
the Cleared Swaps Customer Collateral
comprised Futures Customer Funds
subject to segregation pursuant to sec-
tion 4d(a) or 4d(b) of the Act and the
regulations thereunder.

(c) Notwithstanding paragraph (a) of
this section, an acknowledgement let-
ter need not be obtained from a deriva-
tives clearing organization that has
made effective, pursuant to section
bc(c) of the Act and the regulations
thereunder, rules that provide for the
segregation of Cleared Swaps Customer
Collateral, in accordance with all rel-
evant provisions of the Act and the
regulations thereunder.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66334, Nov. 2, 2012]
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§22.6 Futures commission merchants
and derivatives clearing organiza-
tions: Naming of Cleared Swaps
Customer Accounts.

The name of each Cleared Swaps Cus-
tomer Account that a futures commis-
sion merchant or a derivatives clearing
organization maintains with a Per-
mitted Depository shall:

(a) Clearly identify the account as a
“Cleared Swaps Customer Account”
and

(b) Clearly indicate that the collat-
eral therein is ‘‘Cleared Swaps Cus-
tomer Collateral’” subject to segrega-
tion in accordance with the Act and
this part.

§22.7 Permitted depositories: Treat-
ment of Cleared Swaps Customer
Collateral.

A Permitted Depository shall treat
all funds in a Cleared Swaps Customer
Account as Cleared Swaps Customer
Collateral. A Permitted Depository
shall not hold, dispose of, or use any
such Cleared Swaps Customer Collat-
eral as belonging to any person other
than:

(a) The Cleared Swaps Customers of
the futures commission merchant
maintaining such Cleared Swaps Cus-
tomer Account or;

(b) The Cleared Swaps Customers of
the futures commission merchants for
which the derivatives clearing organi-
zation maintains such Cleared Swaps
Customer Account.

§22.8 Situs of Cleared Swaps Cus-
tomer Accounts.

The situs of each of the following
shall be located in the United States:

(a) Each FCM Physical Location or
DCO Physical Location;

(b) BEach ‘“‘account,” within the mean-
ing of §22.2(f)(1), that a futures com-
mission merchant maintains for each
Cleared Swaps Customer; and

(c) Each Cleared Swaps Customer Ac-
count on the books and records of a de-
rivatives clearing organization with re-
spect to the Cleared Swaps Customers
of a futures commission merchant.

§22.11

§22.9 Denomination of Cleared Swaps
Customer Collateral and location of
depositories.

(a) Subject to paragraph (b) of this
section, futures commission merchants
and derivatives clearing organizations
may hold Cleared Swaps Customer Col-
lateral in the denominations, at the lo-
cations and depositories, and subject to
the segregation requirements specified
in §1.49 of this chapter.

(b) Notwithstanding the require-
ments in §1.49 of this chapter, a futures
commission merchant’s obligations to
a Cleared Swaps Customer may be de-
nominated in a currency in which
funds have accrued to the Cleared
Swaps Customer as a result of a
Cleared Swap carried through such fu-
tures commission merchant, to the ex-
tent of such accruals.

(c) Each depository referenced in
paragraph (a) of this section shall be
considered a Permitted Depository for
purposes of this part. Provided, however,
that a futures commission merchant
shall only be considered a Permitted
Depository to the extent that it is act-
ing as a Collecting Futures Commis-
sion Merchant (as §22.1 of this part de-
fines such term).

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66334, Nov. 2, 2012]

§22.10 Application of other regulatory
provisions.

Sections 1.27, 1.28, 1.29, and 1.30 of
this chapter shall apply to the Cleared
Swaps Customer Collateral in accord-
ance with the terms therein.

[77 FR 66335, Nov. 2, 2012]

§22.11 Information to be provided re-
garding Cleared Swaps Customers
and their Cleared Swaps.

(a) Each Depositing Futures Commis-
sion Merchant shall:

(1) The first time that the Depositing
Futures Commission Merchant inter-
mediates a Cleared Swap for a Cleared
Swaps Customer with a Collecting Fu-
tures Commission Merchant, provide
information sufficient to identify such
Cleared Swaps Customer to the rel-
evant Collection Futures Commission
Merchant; and

(2) At least once each business day
thereafter, provide information to the
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relevant Collecting Futures Commis-
sion Merchant sufficient to identify,
for each Cleared Swaps Customer, the
portfolio of rights and obligations aris-
ing from the Cleared Swaps that the
Depositing Futures Commission Mer-
chant intermediates for such Cleared
Swaps Customer.

(b) If an entity serves as both a De-
positing Futures Commission Merchant
and a Collecting Futures Commission
Merchant, then:

(1) The information that such entity
must provide to its Collecting Futures
Commission Merchant pursuant to
paragraph (a)(1) of this section shall
also include information sufficient to
identify each Cleared Swaps Customer
of the Depositing Futures Commission
Merchant for which such entity serves
as a Collecting Futures Commission
Merchant; and

(2) The information that such entity
must provide to its Collecting Futures
Commission Merchant pursuant to
paragraph (a)(2) of this section shall
also include information sufficient to
identify, for each Cleared Swaps Cus-
tomer referenced in paragraph (b)(1) of
this section, the portfolio of rights and
obligations arising from the Cleared
Swaps that such entity intermediates
as a Collecting Futures Commission
Merchant, on behalf of its Depositing
Futures Commission Merchant, for
such Cleared Swaps Customer.

(c) Each futures commission mer-
chant that intermediates a Cleared
Swap for a Cleared Swaps Customer, on
or subject to the rules of a derivatives
clearing organization, directly as a
Clearing Member shall:

(1) The first time that such futures
commission merchant intermediates a
Cleared Swap for a Cleared Swaps Cus-
tomer, provide information to the rel-
evant derivatives clearing organization
sufficient to identify such Cleared
Swaps Customer; and

(2) At least once each business day
thereafter, provide information to the
relevant derivatives clearing organiza-
tion sufficient to identify, for each
Cleared Swaps Customer, the portfolio
of rights and obligations arising from
the Cleared Swaps that such futures
commission merchant intermediates
for such Cleared Swaps Customer.
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(d) If the futures commission mer-
chant referenced in paragraph (c) of
this section is a Collecting Futures
Commission Merchant, then:

(1) The information that it must pro-
vide to the derivatives clearing organi-
zation pursuant to paragraph (c)(1) of
this section shall also include informa-
tion sufficient to identify each Cleared
Swaps Customer of any entity that
acts as a Depositing Futures Commis-
sion Merchant in relation to the Col-
lecting Futures Commission Merchant
(including, without Ilimitation, each
Cleared Swaps Customer of any Depos-
iting Futures Commission Merchant
for which such entity also serves as a
Collecting Futures Commission Mer-
chant); and

(2) The information that it must pro-
vide to the derivatives clearing organi-
zation pursuant to paragraph (c)(2) of
this section shall also include informa-
tion sufficient to identify, for each
Cleared Swaps Customer referenced in
paragraph (d)(1) of this section, the
portfolio of rights and obligations aris-
ing from the Cleared Swaps that the
Collecting Futures Commission Mer-
chant intermediates, on behalf of the
Depositing Futures Commission Mer-
chant, for such Cleared Swaps Cus-
tomer.

(e) Each derivatives clearing organi-
zation shall:

(1) Take appropriate steps to confirm
that the information it receives pursu-
ant to paragraphs (c)(1) or (¢)(2) of this
section is accurate and complete, and

(2) Ensure that the futures commis-
sion merchant is providing the deriva-
tives clearing organization the infor-
mation required by paragraphs (¢)(1) or
(c)(2) of this section on a timely basis.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.12 Information to be maintained
regarding Cleared Swaps Customer
Collateral.

(a) Each Collecting Futures Commis-
sion Merchant receiving Cleared Swaps
Customer Collateral from an entity
serving as a Depositing Futures Com-
mission Merchant shall, no less fre-
quently than once each business day,
calculate and record:

(1) the amount of collateral required
at such Collecting Futures Commission
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Merchant for each Cleared Swaps Cus-
tomer of the entity acting as Depos-
iting Futures Commission Merchant
(including, without limitation, each
Cleared Swaps Customer of any Depos-
iting Futures Commission Merchant
for which such entity also serves as a
Collecting Futures Commission Mer-
chant); and

(2) the sum of the individual collat-
eral amounts referenced in paragraph
(a)(1) of this section.

(b) Each Collecting Futures Commis-
sion Merchant shall calculate the col-
lateral amounts referenced in para-
graph (a) of this section with respect to
the portfolio of rights and obligations
arising from the Cleared Swaps that
the Collecting Futures Commission
Merchant intermediates, on behalf of
the Depositing Futures Commission
Merchant, for each Cleared Swaps Cus-
tomer referenced in paragraph (a)(1) of
this section.

(c) Each derivatives clearing organi-
zation receiving Cleared Swaps Cus-
tomer Collateral from a futures com-
mission merchant shall, no less fre-
quently than once each business day,
calculate and record:

(1) the amount of collateral required
at such derivatives clearing organiza-
tion for each Cleared Swaps Customer
of the futures commission merchant;
and

(2) the sum of the individual collat-
eral amounts referenced in paragraph
(c)(1) of this section.

(d) If the futures commission mer-
chant referenced in paragraph (c) of
this section is a Collecting Futures
Commission Merchant, then the deriva-
tives clearing organization shall also
perform and record the results of the
calculation required in paragraph (c) of
this section for each Cleared Swaps
Customer of an entity acting as a De-
positing Futures Commission Merchant
in relation to the Collecting Futures
Commission Merchant (including,
without limitation, any Cleared Swaps
Customer for which such entity is also
acting as a Collecting Futures Com-
mission Merchant).

(e) Each futures commission mer-
chant shall calculate the collateral
amounts referenced in paragraph (c) of
this section with respect to the port-
folio of rights and obligations arising

§22.13

from the Cleared Swaps that the fu-
tures commission merchant intermedi-
ates (including, without limitation, as
a Collecting Futures Commission Mer-
chant on behalf of a Depositing Fu-
tures Commission Merchant), for each
Cleared Swaps Customer referenced in
paragraphs (¢)(1) and (d) of this section.

(f) The collateral requirement ref-
erenced in paragraph (a) of this section
with respect to a Collecting Futures
Commission Merchant shall be no less
than that imposed by the relevant de-
rivatives clearing organization with re-
spect to the same portfolio of rights
and obligations for each relevant
Cleared Swaps Customer.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.13 Additions to Cleared Swaps
Customer Collateral.

(a)(1) At the election of the deriva-
tives clearing organization or Col-
lecting Futures Commission Merchant,
the collateral requirement referred to
in §22.12(a), (c), and (d) applicable to a
particular Cleared Swaps Customer or
group of Cleared Swaps Customers may
be increased based on an evaluation of
the credit risk posed by such Cleared
Swaps Customer or group, in which
case the derivatives clearing organiza-
tion or Collecting Futures Commission
Merchant shall collect and record such
higher amount as provided in §22.12.

(2) Nothing in paragraph (a)(1) of this
section is intended to interfere with
the right of a futures commission mer-
chant to increase the collateral re-
quirements at such futures commission
merchant with respect to any of its
Cleared Swaps Customers, Futures Cus-
tomers (as §1.3 of this chapter defines
that term), or Foreign Futures or For-
eign Options Customers (as §30.1 of this
chapter defines that term).

(b) Any collateral deposited by a fu-
tures commission merchant (including
a Depositing Futures Commission Mer-
chant) pursuant to §22.2(e)(3)(ii) of this
part, which collateral is identified as
such futures commission merchant’s
own property may be used by the de-
rivatives clearing organization or Col-
lecting Futures Commission Merchant,
as applicable, to margin, guarantee or
secure the Cleared Swaps of any or all
of such Cleared Swaps Customers.
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(c) A futures commission merchant
may transmit to a derivatives clearing
organization any collateral posted by a
Cleared Swaps Customer in excess of
the amount required by the derivatives
clearing organization if:

(1) the rules of the derivatives clear-
ing organization expressly permit the
futures commission merchant to trans-
mit collateral in excess of the amount
required by the derivatives clearing or-
ganization; and

(2) the derivatives clearing organiza-
tion provides a mechanism by which
the futures commission merchant is
able to, and maintains rules pursuant
to which the futures commission mer-
chant is required to, identify each
Business Day, for each Cleared Swaps
Customer, the amount of collateral
posted in excess of the amount required
by the derivatives clearing organiza-
tion.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.14 Futures Commission Merchant
failure to meet a Cleared Swaps
Customer Margin Call in full.

(a) A Depositing Futures Commission
Merchant which receives a call for ei-
ther initial margin or variation margin
with respect to a Cleared Swaps Cus-
tomer Account from a Collecting Fu-
tures Commission Merchant, which call
such Depositing Futures Commission
Merchant does not meet in full, shall,
with respect to each Cleared Swaps
Customer of such Depositing Futures
Commission Merchant whose Cleared
Swaps contribute to such margin call,

(1) Transmit to the Collecting Fu-
tures Commission Merchant an amount
equal to the lesser of

(i) The amount called for; or

(ii) The remaining Cleared Swaps
Collateral on deposit at such Depos-
iting Futures Commission Merchant
for that Cleared Swaps Customer; and

(2) Advise the Collecting Futures
Commission Merchant of the identity
of each such Cleared Swaps Customer,
and the amount transmitted on behalf
of each such Cleared Swaps Customer.

(b) If the entity acting as Depositing
Futures Commission Merchant ref-
erenced in paragraph (a) of this section
is also a Collecting Futures Commis-
sion Merchant, then:
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(1) Such entity shall include in the
transmission required in paragraph
(a)(1) of this section any amount that
it receives, pursuant to paragraph
(a)(1) of this section, from a Depositing
Futures Commission Merchant for
which such entity acts as a Collecting
Futures Commission Merchant; and

(2) Such entity shall present its Col-
lecting Futures Commission Merchant
with the information that it receives,
pursuant to paragraph (a)(2) of this sec-
tion, from a Depositing Futures Com-
mission Merchant for which such enti-
ty acts as a Collecting Futures Com-
mission Merchant.

(c) A futures commission merchant
which receives a call for either initial
or variation margin with respect to a
Cleared Swaps Customer Account from
a derivatives clearing organization,
which call such futures commission
merchant does not meet in full, shall,
with respect to each Cleared Swaps
Customer of such futures commission
merchant whose Cleared Swaps con-
tribute to such margin call:

(1) Transmit to the derivatives clear-
ing organization an amount equal to
the lesser of

(i) The amount called for; or

(ii) The remaining Cleared Swaps
Collateral on deposit at such futures
commission merchant for each such
Cleared Swaps Customer; and

(2) Advise the derivatives clearing or-
ganization of the identity of each such
Cleared Swaps Customer, and the
amount transmitted on behalf of each
such Cleared Swaps Customer.

(d) If the futures commission mer-
chant referenced in paragraph (c) is a
Collecting Futures Commission Mer-
chant, then:

(1) Such Collecting Futures Commis-
sion Merchant shall include in the
transmission required in paragraph
(c)(1) of this section any amount that
it receives from a Depositing Futures
Commission Merchant pursuant to
paragraph (a)(1) of this section; and

(2) Such Collecting Futures Commis-
sion shall present the derivatives clear-
ing organization with the information
that it receives from a Depositing Fu-
tures Commission Merchant pursuant
to paragraph (a)(2) of this section.

(e) If,
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(1) On the business day prior to the
business day on which the Depositing
Futures Commission Merchant fails to
meet a margin call with respect to a
Cleared Swaps Customer Account, such
Collecting Futures Commission Mer-
chant referenced in paragraph (a) of
this section held, with respect to such
account, Cleared Swaps Collateral of a
value no less than the amount specified
in §22.12(a)(2) of this part, after the ap-
plication of haircuts specified by poli-
cies applied by such Collecting Futures
Commission Merchant in its relation-
ship with the Depositing Futures Com-
mission Merchant, and

(2) As of the close of business on the
business day on which the margin call
is not met, the market value of the
Cleared Swaps Collateral held by the
derivatives clearing organization or
Collecting Futures Commission Mer-
chant is, due to changes in such mar-
ket value, less than the amount speci-
fied in §22.12(a)(2) of this part, then the
amount of such collateral attributable
to each Cleared Swaps Customer pursu-
ant to §22.12(a)(1) of this part shall be
reduced by the percentage difference
between the amount specified in
§22.12(a)(2) of this part and such mar-
ket value.

(f) If:

(1) On the business day prior to the
business day on which the futures com-
mission merchant fails to meet a mar-
gin call with respect to a Cleared
Swaps Customer Account, the deriva-
tives clearing organization referenced
in paragraph (c) of this section held,
with respect to such account, Cleared
Swaps Collateral of a value no less
than the amount specified in
§22.12(c)(2) of this part, after the appli-
cation of haircuts specified by the rules
and procedures of such derivatives
clearing organization, and

(2) As of the close of business on the
business day on which the margin call
is not met, the market value of the
Cleared Swaps Collateral held by the
derivatives clearing organization is,
due to changes in such market value,
less than the amount specified in
§22.12(c)(2) of this part, then the
amount of collateral attributable to
each Cleared Swaps Customer pursuant
to §22.12(c)(1) of this part shall be re-
duced by the percentage difference be-

§22.16
tween the amount specified in
§22.12(c)(2) and such market value.

(g) A derivatives clearing organiza-
tion or Collecting Futures Commission
Merchant is entitled to reasonably rely
upon any information provided by a de-
faulting futures commission merchant
under §22.14. If the defaulting futures
commission merchant does not provide
such information on the date of the fu-
tures commission merchant’s default, a
derivatives clearing organization or
Collecting Futures Commission Mer-
chant may rely on the information pre-
viously provided to it by the defaulting
futures commission merchant.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.15 Treatment of Cleared Swaps
Customer Collateral on an indi-
vidual basis.

Subject to §22.3(d), each derivatives
clearing organization and each Col-
lecting Futures Commission Merchant
receiving Cleared Swaps Customer Col-
lateral from a futures commission mer-
chant shall treat the value of collateral
required with respect to the portfolio
of rights and obligations arising out of
the Cleared Swaps intermediated for
each Cleared Swaps Customer, and col-
lected from the futures commission
merchant, as belonging to such Cleared
Swaps Customer, and such amount
shall not be used to margin, guarantee,
or secure the Cleared Swaps or other
obligations of the futures commission
merchant, or of any other Cleared
Swaps Customer, Futures Customer (as
§1.3 of this chapter defines that term),
or Foreign Futures or Foreign Options
Customer (as §30.1 of this chapter de-
fines that term). Nothing contained
herein shall be construed to limit, in
any way, the right of a derivatives
clearing organization or Collecting Fu-
tures Commission Merchant to lig-
uidate any or all positions in a Cleared
Swaps Customer Account in the event
of a default of a clearing member or
Depositing Futures Commission Mer-
chant.

[77 FR 66335, Nov. 2, 2012]
§22.16 Disclosures to Cleared Swaps
Customers.

(a) A futures commission merchant
shall disclose, to each of its Cleared
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Swaps Customers, the governing provi-
sions, as described in paragraph (c) of
this section, relating to use of Cleared
Swaps Customer Collateral, transfer,
neutralization of the risks, or liquida-
tion of Cleared Swaps in the event of a
default by the futures commission mer-
chant relating to the Cleared Swaps
Customer Account, as well as any
change in such governing provisions.

(b) If the futures commission mer-
chant referenced in paragraph (a) of
this section is a Depositing Futures
Commission Merchant, then such fu-
tures commission merchant shall dis-
close, to each of its Cleared Swaps Cus-
tomers, the governing provisions, as
described in paragraph (c) of this sec-
tion, relating to use of Cleared Swaps
Customer Collateral, transfer, neutral-
ization of the risks, or liquidation of
Cleared Swaps in the event of a default
by:
(1) Such futures commission mer-
chant or

(2) Any relevant Collecting Futures
Commission Merchant relating to the
Cleared Swaps Customer Account, as
well as any change in such governing
provisions.

(c) The governing provisions referred
to in paragraphs (a) and (b) of this sec-
tion are the rules of each derivatives
clearing organization, or the provisions
of the customer agreement between the
Collecting Futures Commission Mer-
chant and the Depositing Futures Com-
mission Merchant, on or through which
the Depositing Futures Commission
Merchant will intermediate Cleared
Swaps for such Cleared Swaps Cus-
tomer.

[77 FR 6371, Feb. 7, 2012]

§22.17 Policies and procedures gov-
erning disbursements of Cleared
Swaps Customer Collateral from
Cleared Swaps Customer Accounts.

(a) The provision in section 4d(f)(2) of
the Act that prohibits the commin-
gling of Cleared Swaps Customer Col-
lateral with the funds of a futures com-
mission merchant, shall not be con-
strued to prevent a futures commission
merchant from having a residual finan-
cial interest in the funds segregated as
required by the Act and the regulations
in this part and set apart for the ben-
efit of Cleared Swaps Customers; nor

17 CFR Ch. | (4-1-25 Edition)

shall such provisions be construed to
prevent a futures commission mer-
chant from adding to such segregated
funds such amount or amounts of
money, from its own funds or
unencumbered securities from its own
inventory, of the type set forth in §1.25
of this chapter, as it may deem nec-
essary to ensure any and all Cleared
Swaps Customer Accounts are not
undersegregated at any time.

(b) A futures commission merchant
may not withdraw funds, except with-
drawals that are made to or for the
benefit of Cleared Swaps Customers,
from a Cleared Swaps Customer Ac-
count unless the futures commission
merchant has prepared the daily seg-
regation calculation required by §22.2
as of the close of business on the pre-
vious business day. A futures commis-
sion merchant that has completed its
daily segregation calculation may
make withdrawals, in addition to with-
drawals that are made to or for the
benefit of Cleared Swaps Customers, to
the extent of its actual residual finan-
cial interest in funds held in segregated
accounts, including the withdrawal of
securities held in segregated safe-
keeping accounts held by a bank, trust
company, derivatives clearing organi-
zation or other futures commission
merchant. Such withdrawal(s) shall not
result in the funds of one Cleared
Swaps Customer being used to pur-
chase, margin or carry the trades, con-
tracts or swaps positions, or extend the
credit of any other Cleared Swaps Cus-
tomer or other person.

(c) A futures commission merchant
may not withdraw funds, in a single
transaction or a series of transactions,
that are not made to or for the benefit
of Cleared Swaps Customers from
Cleared Swaps Customer Accounts if
such withdrawal(s) would exceed 25 per-
cent of the futures commission mer-
chant’s residual interest in such ac-
counts as reported on the daily seg-
regation calculation required by §22.2
and computed as of the close of busi-
ness on the previous business day, un-
less:

(1) The futures commission mer-
chant’s chief executive officer, chief fi-
nance officer or other senior official
that is listed as a principal of the fu-
tures commission merchant on its
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Form 7-R and is knowledgeable about
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals;

(2) The futures commission merchant
files written notice of the withdrawal
or series of withdrawals, with the Com-
mission and with its designated self-
regulatory organization immediately
after the chief executive officer, chief
finance officer or other senior official
pre-approves the withdrawal or series
of withdrawals. The written notice
must:

(i) Be signed by the chief executive
officer, chief finance officer or other
senior official that pre-approved the
withdrawal, and give notice that the
futures commission merchant has
withdrawn or intends to withdraw
more than 25 percent of its residual in-
terest in such accounts holding Cleared
Swaps Customer Accounts funds;

(ii) Include a description of the rea-
sons for the withdrawal or series of
withdrawals;

(iii) List the amount of funds pro-
vided to each recipient and the name of
each recipient;

(iv) Include the current estimate of
the amount of the futures commission
merchant’s residual interest in the
swaps customer funds after the with-
drawal;

(v) Contain a representation by the
chief executive officer, chief finance of-
ficer or other senior official that pre-
approved the withdrawal, or series of
withdrawals, that, after due diligence,
to such person’s knowledge and reason-
able belief, the futures commission
merchant remains in compliance with
the segregation requirements after the
withdrawal. The chief executive offi-
cer, chief finance officer or other sen-
ior official must consider the daily seg-
regation calculation as of the close of
business on the previous business day
and any other factors that may cause a
material change in the futures com-
mission’s residual interest since the
close of business the previous business
day, including known unsecured cus-
tomer debits or deficits, current day
market activity and any other with-
drawals made from the Cleared Swaps
Customer Accounts; and

§22.17

(vi) Any such written notice filed
with the Commission must be filed via
electronic transmission using a form of
user authentication assigned in accord-
ance with procedures established by or
approved by the Commission, and oth-
erwise in accordance with instruction
issued by or approved by the Commis-
sion. Any such electronic submission
must clearly indicate the registrant on
whose behalf such filing is made and
the use of such user authentication in
submitting such filing will constitute
and become a substitute for the man-
ual signature of the authorized signer.
Any written notice filed must be fol-
lowed up with direct communication to
the Regional office of Commission
which has supervisory authority over
the futures commission merchant
whereby the Commission acknowledges
receipt of the notice; and

(3) After making a withdrawal requir-
ing the approval and notice required in
paragraphs (c)(1) and (c)(2) of this sec-
tion, and before the next daily seg-
regated funds calculation, no futures
commission merchant may make any
further withdrawals from accounts
holding Cleared Swaps Customer Ac-
count funds, except to or for the ben-
efit of Cleared Swaps Customers, with-
out complying with paragraph (c)(1) of
this section and filing a written notice
with the Commission under paragraph
(c)(2)(vi) of this section and its des-
ignated self-regulatory organization
signed by the chief executive officer,
chief finance officer, or other senior of-
ficial. The written notice must:

(i) List the amount of funds provided
to each recipient and each recipient’s
name;

(ii) Disclose the reason for each with-
drawal;

(iii) Confirm that the chief executive
officer, chief finance officer, or other
senior official (and identify of the per-
son if different from the person who
signed the notice) pre-approved the
withdrawal in writing;

(iv) Disclose the current estimate of
the futures commission merchant’s re-
maining total residual interest in the
segregated accounts holding Cleared
Swaps Customer Account funds after
the withdrawal; and

(v) Include a representation that to
the best of the notice signatory’s
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knowledge and reasonable belief the fu-
tures commission merchant remains in
compliance with the segregation re-
quirements after the withdrawal.

(d) If a futures commission merchant
withdraws funds that are not for the
benefit of Cleared Swaps Customers
from Cleared Swaps Customer Ac-
counts, and the withdrawal causes the
futures commission merchant to not
hold sufficient funds in Cleared Swaps
Customer Accounts to meet its tar-
geted residual interest, as required to
be computed under §1.11 of this chap-
ter, the futures commission merchant
must deposit its own funds into the
Cleared Swaps Customer Accounts to
restore the targeted amount of residual
interest on the next business day, or, if
appropriate, revise the futures commis-
sion merchant’s targeted amount of re-
sidual interest pursuant to the policies
and procedures required by §1.11 of this
chapter. Notwithstanding the fore-
going, if the futures commission mer-
chant’s residual interest in Cleared
Swaps Customer Accounts is less than
the amount required to be maintained
by §22.2 at any particular point in
time, the futures commaission merchant
must immediately restore the residual
interest to exceed the sum of such
amounts. Any proprietary funds depos-
ited in Cleared Swaps Customer Ac-
counts must be unencumbered and oth-
erwise compliant with §1.256 of this
chapter, as applicable.

(e) Notwithstanding any other provi-
sion of this part, a futures commission
merchant may not withdraw funds that
are not for the benefit of Cleared Swaps
Customers from a Cleared Swaps Cus-
tomer Account unless the futures com-
mission merchant follows its policies
and procedures required by §1.11 of this
chapter.

[78 FR 68647, Nov. 14, 2013]

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS
Subpart A [Reserved]

Sec.
23.1-23.20 [Reserved]

Subpart B—Registration

23.21 Registration of swap dealers and

major swap participants.

17 CFR Ch. | (4-1-25 Edition)

23.22 Prohibition against statutory dis-
qualification in the case of an associated
person of a swap dealer or major swap
participant.

23.23 Cross-border application.

23.24-23.40 [Reserved]

Subpart E—Capital and Margin Require-
ments for Swap Dealers and Major
Swap Participants

23.100 Definitions applicable to capital re-
quirements.

23.101 Minimum financial requirements for
swap dealers and major swap partici-
pants.

23.102 Calculation of market risk exposure
requirement and credit risk exposure re-
quirement using internal models.

23.103 Calculation of market risk exposure
requirement and credit risk requirement
when models are not approved.

23.104 Equity Withdrawal Restrictions.

23.106 Financial recordkeeping, reporting
and notification requirements for swap
dealers and major swap participants.

23.106 Substituted compliance for swap
dealer’s and major swap Dparticipant’s
capital and financial reporting.

23.107-23.149 [Reserved]

23.150 Scope.

23.151 Definitions applicable to margin re-

quirements.

23.152 Collection and posting of initial mar-
gin.

23.153 Collection and posting of variation
margin.

23.154 Calculation of initial margin.

23.155
23.156
23.157
23.158
23.159

Calculation of variation margin.

Forms of margin.

Custodial arrangements.

Margin documentation.

Special rules for affiliates.

23.160 Cross-border application.

23.161 Compliance dates.

23.162-23.199 [Reserved]

APPENDIX A TO SUBPART E—APPLICATION FOR
INTERNAL MODELS TO COMPUTE MARKET
RISK EXPOSURE REQUIREMENT AND CREDIT
RISK EXPOSURE REQUIREMENT

APPENDIX B TO SUBPART E—SWAP DEALER
AND MAJOR SWAP PARTICIPANT POSITION
INFORMATION

APPENDIX C TO SUBPART E—SPECIFIC PoOSI-
TION INFORMATION FOR SWAP DEALERS
AND MAJOR SWAP PARTICIPANTS SUBJECTS
TO THE CAPITAL REQUIREMENTS OF A PRU-
DENTIAL REGULATOR

Subpart F—Reporting, Recordkeeping, and
Daily Trading Records Requirements
for Swap Dealers and Major Swap Par-
ticipants

23.200 Definitions.
23.201 Required records.
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