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(1) With respect to any conviction, 
order, judgment, decree, suspension, 
expulsion or bar that occurred or was 
issued before May 16, 2016; 

(2) Upon a showing of good cause and 
without prejudice to any other action 
by the Commission, if the Commission 
determines that it is not necessary 
under the circumstances that an ex-
emption be denied; 

(3) If, before the filing of the informa-
tion required by section 4A(b) of the 
Securities Act (15 U.S.C. 77d–1(b)) or 
such sale, the court or regulatory au-
thority that entered the relevant 
order, judgment or decree advises in 
writing (whether contained in the rel-
evant judgment, order or decree or sep-
arately to the Commission or its staff) 
that disqualification under paragraph 
(a) of this section should not arise as a 
consequence of such order, judgment or 
decree; or 

(4) If the issuer establishes that it did 
not know and, in the exercise of rea-
sonable care, could not have known 
that a disqualification existed under 
paragraph (a) of this section. 

Instruction to paragraph (b)(4). An 
issuer will not be able to establish that 
it has exercised reasonable care unless 
it has made, in light of the cir-
cumstances, factual inquiry into 
whether any disqualifications exist. 
The nature and scope of the factual in-
quiry will vary based on the facts and 
circumstances concerning, among 
other things, the issuer and the other 
offering participants. 

(c) Affiliated issuers. For purposes of 
paragraph (a) of this section, events re-
lating to any affiliated issuer that oc-
curred before the affiliation arose will 
be not considered disqualifying if the 
affiliated entity is not: 

(1) In control of the issuer; or 
(2) Under common control with the 

issuer by a third party that was in con-
trol of the affiliated entity at the time 
of such events. 

(d) Intermediaries. A person that is 
subject to a statutory disqualification 
as defined in section 3(a)(39) of the Ex-
change Act (15 U.S.C. 78c(a)(39)) may 
not act as, or be an associated person 
of, an intermediary in a transaction in-
volving the offer or sale of securities in 
reliance on section 4(a)(6) of the Secu-
rities Act (15 U.S.C. 77d(a)(6)) unless so 

permitted pursuant to Commission rule 
or order. 

Instruction to paragraph (d). § 240.17f–2 
of this chapter generally requires the 
fingerprinting of every person who is a 
partner, director, officer or employee 
of a broker, subject to certain excep-
tions. 

[80 FR 71537, Nov. 16, 2015, as amended at 86 
FR 3592, Jan. 14, 2021] 

§ 227.504 Definition of ‘‘qualified pur-
chaser’’. 

For purposes of section 18(b)(3) of the 
Securities Act [15 U.S.C. 77r(b)(3)], a 
‘‘qualified purchaser’’ means any per-
son to whom securities are offered or 
sold pursuant to an offering under 
§§ 227.100 through 227.504 (Regulation 
Crowdfunding). 

[86 FR 3593, Jan. 14, 2021] 

PART 228 [RESERVED] 

PART 229—STANDARD INSTRUC-
TIONS FOR FILING FORMS UNDER 
SECURITIES ACT OF 1933, SECU-
RITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND CON-
SERVATION ACT OF 1975—REG-
ULATION S-K 

Subpart 229.1—General 

Sec. 
229.10 (Item 10) General. 

Subpart 229.100—Business 

229.101 (Item 101) Description of business. 
229.102 (Item 102) Description of property. 
229.103 (Item 103) Legal proceedings. 
229.104 (Item 104) Mine safety disclosure. 
229.105 (Item 105) Risk factors. 
229.106 (Item 106) Cybersecurity. 

Subpart 229.200—Securities of the 
Registrant 

229.201 (Item 201) Market price of and divi-
dends on the registrant’s common equity 
and related stockholder matters. 

229.202 (Item 202) Description of registrant’s 
securities. 

Subpart 229.300—Financial Information 

229.301 [Reserved] 
229.302 (Item 302) Supplementary financial 

information. 
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229.303 (Item 303) Management’s discussion 
and analysis of financial condition and 
results of operations. 

229.304 (Item 304) Changes in and disagree-
ments with accountants on accounting 
and financial disclosure. 

229.305 (Item 305) Quantitative and quali-
tative disclosures about market risk. 

229.306 [Reserved] 
229.307 (Item 307) Disclosure controls and 

procedures. 
229.308 (Item 308) Internal control over fi-

nancial reporting. 

Subpart 229.400—Management and 
Certain Security Holders 

229.401 (Item 401) Directors, executive offi-
cers, promoters and control persons. 

229.402 (Item 402) Executive compensation. 
229.403 (Item 403) Security ownership of cer-

tain beneficial owners and management. 
229.404 (Item 404) Transactions with related 

persons, promoters and certain control 
persons. 

229.405 (Item 405) Compliance with section 
16(a) of the Exchange Act. 

229.406 (Item 406) Code of ethics. 
229.407 (Item 407) Corporate governance 
229.408 (Item 408) Insider trading arrange-

ments and policies. 

Subpart 229.500—Registration Statement 
and Prospectus Provisions 

229.501 (Item 501) Forepart of registration 
statement and outside front cover page 
of prospectus. 

229.502 (Item 502) Inside front and outside 
back cover pages of prospectus. 

229.503 (Item 503) Prospectus summary. 
229.504 (Item 504) Use of proceeds. 
229.505 (Item 505) Determination of offering 

price. 
229.506 (Item 506) Dilution. 
229.507 (Item 507) Selling security holders. 
229.508 (Item 508) Plan of distribution. 
229.509 (Item 509) Interests of named experts 

and counsel. 
229.510 (Item 510) Disclosure of Commission 

position on indemnification for Securi-
ties Act liabilities. 

229.511 (Item 511) Other expenses of issuance 
and distribution. 

229.512 (Item 512) Undertakings. 

Subpart 229.600—Exhibits 

229.601 (Item 601) Exhibits. 

Subpart 229.700—Miscellaneous 

229.701 (Item 701) Recent sales of unregis-
tered securities; use of proceeds from 
registered securities. 

229.702 (Item 702) Indemnification of direc-
tors and officers. 

229.703 (Item 703) Purchases of equity secu-
rities by the issuer and affiliated pur-
chasers. 

Subpart 229.800—List of Industry Guides 

229.801 Securities Act industry guides. 
229.802 Exchange Act industry guides. 

Subpart 229.900—Roll-Up Transactions 

229.901 (Item 901) Definitions. 
229.902 (Item 902) Individual partnership 

supplements. 
229.903 (Item 903) Summary. 
229.904 (Item 904) Risk factors and other 

considerations. 
229.905 (Item 905) Comparative information. 
229.906 (Item 906) Allocation of roll-up con-

sideration. 
229.907 (Item 907) Background of the roll-up 

transaction. 
229.908 (Item 908) Reasons for and alter-

natives to the roll-up transaction. 
229.909 (Item 909) Conflicts of interest. 
229.910 (Item 910) Fairness of the trans-

action. 
229.911 (Item 911) Reports, opinions and ap-

praisals. 
229.912 (Item 912) Source and amount of 

funds and transactional expenses. 
229.913 (Item 913) Other provisions of the 

transaction. 
229.914 (Item 914) Pro forma financial state-

ments; selected financial data. 
229.915 (Item 915) Federal income tax con-

sequences. 

Subpart 229.1000—Mergers and 
Acquisitions (Regulation M-A) 

229.1000 (Item 1000) Definitions. 
229.1001 (Item 1001) Summary term sheet. 
229.1002 (Item 1002) Subject company infor-

mation. 
229.1003 (Item 1003) Identity and background 

of filing person. 
229.1004 (Item 1004) Terms of the trans-

action. 
229.1005 (Item 1005) Past contacts, trans-

actions, negotiations and agreements. 
229.1006 (Item 1006) Purposes of the trans-

action and plans or proposals. 
229.1007 (Item 1007) Source and amount of 

funds or other consideration. 
229.1008 (Item 1008) Interest in securities of 

the subject company. 
229.1009 (Item 1009) Persons/assets, retained, 

employed, compensated or used. 
229.1010 (Item 1010) Financial statements. 
229.1011 (Item 1011) Additional information. 
229.1012 (Item 1012) The solicitation or rec-

ommendation. 
229.1013 (Item 1013) Purposes, alternatives, 

reasons and effects in a going-private 
transaction. 

229.1014 (Item 1014) Fairness of the going- 
private transaction. 
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229.1015 (Item 1015) Reports, opinions, ap-
praisals and negotiations. 

229.1016 (Item 1016) Exhibits. 

Subpart 229.1100—Asset-Backed Securities 
(Regulation AB) 

229.1100 (Item 1100) General. 
229.1101 (Item 1101) Definitions. 
229.1102 (Item 1102) Forepart of registration 

statement and outside cover page of the 
prospectus. 

229.1103 (Item 1103) Transaction summary 
and risk factors. 

229.1104 (Item 1104) Sponsors. 
229.1105 (Item 1105) Static pool information. 
229.1106 (Item 1106) Depositors. 
229.1107 (Item 1107) Issuing entities. 
229.1108 (Item 1108) Servicers. 
229.1109 (Item 1109) Trustees and other 

transaction parties. 
229.1110 (Item 1110) Originators. 
229.1111 (Item 1111) Pool assets. 
229.1112 (Item 1112) Significant obligors of 

pool assets. 
229.1113 (Item 1113) Structure of the trans-

action. 
229.1114 (Item 1114) Credit enhancement and 

other support, except for certain deriva-
tives instruments. 

229.1115 (Item 1115) Certain derivatives in-
struments. 

229.1116 (Item 1116) Tax matters. 
229.1117 (Item 1117) Legal proceedings. 
229.1118 (Item 1118) Reports and additional 

information. 
229.1119 (Item 1119) Affiliations and certain 

relationships and related transactions. 
229.1120 (Item 1120) Ratings. 
229.1121 (Item 1121) Distribution and pool 

performance information. 
229.1122 (Item 1122) Compliance with appli-

cable servicing criteria. 
229.1123 (Item 1123) Servicer compliance 

statement. 
229.1124 (Item 1124) Sponsor interest in the 

securities. 
229.1125 (Item 1125) Schedule AL—Asset- 

level information. 

Subpart 229.1200—Disclosure by Reg-
istrants Engaged in Oil and Gas Pro-
ducing Activities 

229.1201 (Item 1201) General instructions to 
oil and gas industry-specific disclosures. 

229.1202 (Item 1202) Disclosure of reserves. 
229.1203 (Item 1203) Proved undeveloped re-

serves. 
229.1204 (Item 1204) Oil and gas production, 

production prices and production costs. 
229.1205 (Item 1205) Drilling and other ex-

ploratory and development activities. 
229.1206 (Item 1206) Present activities. 
229.1207 (Item 1207) Delivery commitments. 
229.1208 (Item 1208) Oil and gas properties, 

wells, operations, and acreage. 

Subpart 229.1300—Disclosure by 
Registrants Engaged in Mining Operations 

229.1300 (Item 1300) Definitions. 
229.1301 (Item 1301) General instructions. 
229.1302 (Item 1302) Qualified person, tech-

nical report summary, and technical 
studies. 

229.1303 (Item 1303) Summary disclosure. 
229.1304 (Item 1304) Individual property dis-

closure. 
229.1305 (Item 1305) Internal controls disclo-

sure. 

Subpart 229.1400—Disclosure by Bank and 
Savings and Loan Registrants 

229.1401 (Item 1401) General instructions. 
229.1402 (Item 1402) Distribution of assets, 

liabilities and stockholders’ equity; in-
terest rates and interest differential. 

229.1403 (Item 1403) Investments in debt se-
curities. 

229.1404 (Item 1404) Loan portfolio. 
229.1405 (Item 1405) Allowance for Credit 

Losses. 
229.1406 (Item 1406) Deposits. 

Subpart 229.1500—Climate-Related 
Disclosure 

229.1500 (Item 1500) Definitions. 
229.1501 (Item 1501) Governance. 
229.1502 (Item 1502) Strategy. 
229.1503 (Item 1503) Risk management. 
229.1504 (Item 1504) Targets and goals. 
229.1505 (Item 1505) GHG emissions metrics. 
229.1506 (Item 1506) Attestation of Scope 1 

and Scope 2 emissions disclosure. 
229.1507 (Item 1507) Safe harbor for certain 

climate-related disclosures. 
229.1508 (Item 1508) Interactive data require-

ment. 

Subpart 229.1600—Special Purpose 
Acquisition Companies 

229.1601 (Item 1601) Definitions. 
229.1602 (Item 1602) Registered offerings by 

special purpose acquisition companies. 
229.1603 (Item 1603) SPAC sponsor; conflicts 

of interest. 
229.1604 (Item 1604) De-SPAC transactions. 
229.1605 (Item 1605) Background of and rea-

sons for the de-SPAC transaction; terms 
of the de-SPAC transaction; effects. 

229.1606 (Item 1606) Board determination 
about the de-SPAC transaction. 

229.1607 (Item 1607) Reports, opinions, ap-
praisals, and negotiations. 

229.1608 (Item 1608) Tender offer filing obli-
gations. 

229.1609 (Item 1609) Projections in de-SPAC 
transactions. 

229.1610 (Item 1610) Structured data require-
ment. 
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AUTHORITY: 15 U.S.C. 77e, 77f, 77g, 77h, 77j, 
77k, 77s, 77z–2, 77z–3, 77aa(25), 77aa(26), 77ddd, 
77eee, 77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 
78c, 78i, 78j, 78j–3, 78l, 78m, 78n, 78n–1, 78o, 
78u–5, 78w, 78ll, 78 mm, 80a–8, 80a–9, 80a–20, 
80a–29, 80a–30, 80a–31(c), 80a–37, 80a–38(a), 80a– 
39, 80b–11 and 7201 et seq.; 18 U.S.C. 1350; sec. 
953(b), Pub. L. 111–203, 124 Stat. 1904 (2010); 
and sec. 102(c), Pub. L. 112–106, 126 Stat. 310 
(2012). 

SOURCE: 47 FR 11401, Mar. 16, 1982, unless 
otherwise noted. 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S-T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S-T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

Subpart 229.1—General 

§ 229.10 (Item 10) General. 
(a) Application of Regulation S-K. This 

part (together with the General Rules 
and Regulations under the Securities 
Act of 1933, 15 U.S.C. 77a et seq., as 
amended (Securities Act), and the Secu-
rities Exchange Act of 1934, 15 U.S.C. 
78a et seq., as amended (Exchange Act) 
(parts 230 and 240 of this chapter), the 
Interpretative Releases under these 
Acts (parts 231 and 241 of this chapter) 
and the forms under these Acts (parts 
239 and 249 of this chapter)) states the 
requirements applicable to the content 
of the non-financial statement portions 
of: 

(1) Registration statements under the 
Securities Act (part 239 of this chapter) 
to the extent provided in the forms to 
be used for registration under such 
Act; and 

(2) Registration statements under 
section 12 (subpart C of part 249 of this 
chapter), annual or other reports under 
sections 13 and 15(d) (subparts D and E 
of part 249 of this chapter), going-pri-
vate transaction statements under sec-
tion 13 (part 240 of this chapter), tender 
offer statements under sections 13 and 
14 (part 240 of this chapter), annual re-
ports to security holders and proxy and 

information statements under section 
14 (part 240 of this chapter), and any 
other documents required to be filed 
under the Exchange Act, to the extent 
provided in the forms and rules under 
that Act. 

(b) Commission policy on projections. 
The Commission encourages the use in 
documents specified in §§ 230.175 (Rule 
175 under the Securities Act) and 
240.3b–6 (Rule 3b–6 under the Exchange 
Act) of this chapter of management’s 
projections of future economic per-
formance that have a reasonable basis 
and are presented in an appropriate 
format. The guidelines set forth in this 
paragraph (b) represent the Commis-
sion’s views on important factors to be 
considered in formulating and dis-
closing such projections. These guide-
lines also apply to projections of future 
economic performance of persons other 
than the registrant, such as the target 
company in a business combination 
transaction, that are included in the 
registrant’s Commission filings. 

(1) Basis for projections. The Commis-
sion believes that management must 
have the option to present in Commis-
sion filings its good faith assessment of 
a registrant’s future performance. 
Management, however, must have a 
reasonable basis for such an assess-
ment. Although a history of operations 
or experience in projecting may be 
among the factors providing a basis for 
management’s assessment, the Com-
mission does not believe that a reg-
istrant always must have had such a 
history or experience in order to for-
mulate projections with a reasonable 
basis. An outside review of manage-
ment’s projections may furnish addi-
tional support for having a reasonable 
basis for a projection. If management 
decides to include a report of such a re-
view in a Commission filing, there also 
should be disclosure of the qualifica-
tions of the reviewer, the extent of the 
review, the relationship between the 
reviewer and the registrant, and other 
material factors concerning the proc-
ess by which any outside review was 
sought or obtained. Moreover, in the 
case of a registration statement under 
the Securities Act, the reviewer would 
be deemed an expert and an appro-
priate consent must be filed with the 
registration statement. 
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(2) Format for projections. (i) In deter-
mining the appropriate format for pro-
jections included in Commission fil-
ings, consideration must be given to, 
among other things, the financial 
items to be projected, the period to be 
covered, and the manner of presen-
tation to be used. Although tradition-
ally projections have been given for 
three financial items generally consid-
ered to be of primary importance to in-
vestors (revenues, net income (loss), 
and earnings (loss) per share), projec-
tion information need not necessarily 
be limited to these three items. How-
ever, management should take care to 
assure that the choice of items pro-
jected is not susceptible of misleading 
inferences through selective projection 
of only favorable items. Revenues, net 
income (loss), and earnings (loss) per 
share usually are presented together in 
order to avoid any misleading infer-
ences that may arise when the indi-
vidual items reflect contradictory 
trends. There may be instances, how-
ever, when it is appropriate to present 
earnings (loss) from continuing oper-
ations in addition to or in lieu of net 
income (loss). It generally would be 
misleading to present sales or revenue 
projections without one of the fore-
going measures of income (loss). The 
period that appropriately may be cov-
ered by a projection depends to a large 
extent on the particular circumstances 
of the company involved. For certain 
companies in certain industries, a pro-
jection covering a two- or three-year 
period may be entirely reasonable. 
Other companies may not have a rea-
sonable basis for projections beyond 
the current year. Accordingly, manage-
ment should select the period most ap-
propriate in the circumstances. In ad-
dition, management, in making a pro-
jection, should disclose what, in its 
opinion, is the most probable specific 
amount or the most reasonable range 
for each financial item projected based 
on the selected assumptions. Ranges, 
however, should not be so wide as to 
make the disclosures meaningless. 
Moreover, several projections based on 
varying assumptions may be judged by 
management to be more meaningful 
than a single number or range and 
would be permitted. 

(ii) The presentation of projected 
measures that are not based on histor-
ical financial results or operational 
history should be clearly distinguished 
from projected measures that are based 
on historical financial results or oper-
ational history. 

(iii) It generally would be misleading 
to present projections that are based 
on historical financial results or oper-
ational history without presenting 
such historical financial results or 
operational history with equal or 
greater prominence. 

(iv) The presentation of projections 
that include non-GAAP financial meas-
ures should include a clear definition 
or explanation of those financial meas-
ures, a description of the Generally Ac-
cepted Accounting Principles (GAAP) 
financial measure to which it is most 
directly comparable, and an expla-
nation why the non-GAAP measure was 
selected instead of a GAAP measure. 

(c) Commission policy on security rat-
ings. In view of the importance of secu-
rity ratings (ratings) to investors and 
the marketplace, the Commission per-
mits registrants to disclose, on a vol-
untary basis, ratings assigned by rat-
ing organizations to classes of debt se-
curities, convertible debt securities 
and preferred stock in registration 
statements and periodic reports. Set 
forth herein are the Commission’s 
views on important matters to be con-
sidered in disclosing security ratings. 

(1) Securities Act filings. (i) If a reg-
istrant includes in a registration state-
ment filed under the Securities Act 
any rating(s) assigned to a class of se-
curities, it should consider including: 
(A) Any other rating intended for pub-
lic dissemination assigned to such class 
by a nationally recognized statistical 
rating organization (NRSRO) 
(additional NRSRO rating) that is avail-
able on the date of the initial filing of 
the document and that is materially 
different from any rating disclosed; and 
(B) the name of each rating organiza-
tion whose rating is disclosed; each 
such rating organization’s definition or 
description of the category in which it 
rated the class of securities; the rel-
ative rank of each rating within the as-
signing rating organization’s overall 
classification system; and a statement 
informing investors that a security 
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rating is not a recommendation to buy, 
sell or hold securities, that it may be 
subject to revision or withdrawal at 
any time by the assigning rating orga-
nization, and that each rating should 
be evaluated independently of any 
other rating. The registrant also 
should include the written consent of 
any rating organization that is not a 
NRSRO whose rating is included. With 
respect to the written consent of any 
NRSRO whose rating is included, see 
Rule 436(g) under the Securities Act 
(§ 230.436(g) of this chapter). 

(ii) If a change in a rating already in-
cluded is available subsequent to the 
filing of the registration statement, 
but prior to its effectiveness, the reg-
istrant should consider including such 
rating change in the final prospectus. 
If the rating change is material or if a 
materially different rating from any 
disclosed becomes available during this 
period, the registrant should consider 
amending the registration statement 
to include the rating change or addi-
tional rating and recirculating the pre-
liminary prospectus. 

(iii) If a materially different addi-
tional NRSRO rating or a material 
change in a rating already included be-
comes available during any period in 
which offers or sales are being made, 
the registrant should consider dis-
closing such additional rating or rating 
change by means of post-effective 
amendment or sticker to the pro-
spectus pursuant to Rule 424(b) under 
the Securities Act (§ 230.424(b) of this 
chapter), unless, in the case of a reg-
istration statement on Form S–3 
(§ 239.13 of this chapter), it has been dis-
closed in a document incorporated by 
reference into the registration state-
ment subsequent to its effectiveness 
and prior to the termination of the of-
fering. 

(2) Exchange Act filings. (i) If a reg-
istrant includes in a registration state-
ment or periodic report filed under the 
Exchange Act any rating(s) assigned to 
a class of securities, it should consider 
including the information specified in 
paragraphs (c)(1)(i)(A) and (B) of this 
section. 

(ii) If there is a material change in 
the rating(s) assigned by any NRSRO(s) 
to any outstanding class(es) of securi-
ties of a registrant subject to the re-

porting requirements of section 13(a) or 
15(d) of the Exchange Act, the reg-
istrant should consider filing a report 
on Form 8–K (§ 249.308 of this chapter) 
or other appropriate report under the 
Exchange Act disclosing such rating 
change. 

(d) [Reserved] 
(e) Use of non-GAAP financial meas-

ures in Commission filings. (1) Whenever 
one or more non-GAAP financial meas-
ures are included in a filing with the 
Commission: 

(i) The registrant must include the 
following in the filing: 

(A) A presentation, with equal or 
greater prominence, of the most di-
rectly comparable financial measure or 
measures calculated and presented in 
accordance with Generally Accepted 
Accounting Principles (GAAP); 

(B) A reconciliation (by schedule or 
other clearly understandable method), 
which shall be quantitative for histor-
ical non-GAAP measures presented, 
and quantitative, to the extent avail-
able without unreasonable efforts, for 
forward-looking information, of the 
differences between the non-GAAP fi-
nancial measure disclosed or released 
with the most directly comparable fi-
nancial measure or measures cal-
culated and presented in accordance 
with GAAP identified in paragraph 
(e)(1)(i)(A) of this section; 

(C) A statement disclosing the rea-
sons why the registrant’s management 
believes that presentation of the non- 
GAAP financial measure provides use-
ful information to investors regarding 
the registrant’s financial condition and 
results of operations; and 

(D) To the extent material, a state-
ment disclosing the additional pur-
poses, if any, for which the registrant’s 
management uses the non-GAAP finan-
cial measure that are not disclosed 
pursuant to paragraph (e)(1)(i)(C) of 
this section; and 

(ii) A registrant must not: 
(A) Exclude charges or liabilities 

that required, or will require, cash set-
tlement, or would have required cash 
settlement absent an ability to settle 
in another manner, from non-GAAP li-
quidity measures, other than the meas-
ures earnings before interest and taxes 
(EBIT) and earnings before interest, 
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taxes, depreciation, and amortization 
(EBITDA); 

(B) Adjust a non-GAAP performance 
measure to eliminate or smooth items 
identified as non-recurring, infrequent 
or unusual, when the nature of the 
charge or gain is such that it is reason-
ably likely to recur within two years 
or there was a similar charge or gain 
within the prior two years; 

(C) Present non-GAAP financial 
measures on the face of the registrant’s 
financial statements prepared in ac-
cordance with GAAP or in the accom-
panying notes; 

(D) Present non-GAAP financial 
measures on the face of any pro forma 
financial information required to be 
disclosed by Article 11 of Regulation S- 
X (17 CFR 210.11–01 through 210.11–03); 
or 

(E) Use titles or descriptions of non- 
GAAP financial measures that are the 
same as, or confusingly similar to, ti-
tles or descriptions used for GAAP fi-
nancial measures; and 

(iii) If the filing is not an annual re-
port on Form 10–K or Form 20–F (17 
CFR 249.220f), a registrant need not in-
clude the information required by para-
graphs (e)(1)(i)(C) and (e)(1)(i)(D) of this 
section if that information was in-
cluded in its most recent annual report 
on Form 10–K or Form 20–F or a more 
recent filing, provided that the re-
quired information is updated to the 
extent necessary to meet the require-
ments of paragraphs (e)(1)(i)(C) and 
(e)(1)(i)(D) of this section at the time of 
the registrant’s current filing. 

(2) For purposes of this paragraph (e), 
a non-GAAP financial measure is a nu-
merical measure of a registrant’s his-
torical or future financial performance, 
financial position or cash flows that: 

(i) Excludes amounts, or is subject to 
adjustments that have the effect of ex-
cluding amounts, that are included in 
the most directly comparable measure 
calculated and presented in accordance 
with GAAP in the statement of com-
prehensive income, balance sheet or 
statement of cash flows (or equivalent 
statements) of the issuer; or 

(ii) Includes amounts, or is subject to 
adjustments that have the effect of in-
cluding amounts, that are excluded 
from the most directly comparable 
measure so calculated and presented. 

(3) For purposes of this paragraph (e), 
GAAP refers to generally accepted ac-
counting principles in the United 
States, except that: 

(i) In the case of foreign private 
issuers whose primary financial state-
ments are prepared in accordance with 
non-U.S. generally accepted account-
ing principles, GAAP refers to the prin-
ciples under which those primary fi-
nancial statements are prepared; and 

(ii) In the case of foreign private 
issuers that include a non-GAAP finan-
cial measure derived from or based on 
a measure calculated in accordance 
with U.S. generally accepted account-
ing principles, GAAP refers to U.S. 
generally accepted accounting prin-
ciples for purposes of the application of 
the requirements of this paragraph (e) 
to the disclosure of that measure. 

(4) For purposes of this paragraph (e), 
non-GAAP financial measures exclude: 

(i) Operating and other statistical 
measures; and 

(ii) Ratios or statistical measures 
calculated using exclusively one or 
both of: 

(A) Financial measures calculated in 
accordance with GAAP; and 

(B) Operating measures or other 
measures that are not non-GAAP fi-
nancial measures. 

(5) For purposes of this paragraph (e), 
non-GAAP financial measures exclude 
financial measures required to be dis-
closed by GAAP, Commission rules, or 
a system of regulation of a government 
or governmental authority or self-regu-
latory organization that is applicable 
to the registrant. However, the finan-
cial measure should be presented out-
side of the financial statements unless 
the financial measure is required or ex-
pressly permitted by the standard-set-
ter that is responsible for establishing 
the GAAP used in such financial state-
ments. 

(6) The requirements of paragraph (e) 
of this section shall not apply to a non- 
GAAP financial measure included in 
disclosure relating to a proposed busi-
ness combination, the entity resulting 
therefrom or an entity that is a party 
thereto, if the disclosure is contained 
in a communication that is subject to 
§ 230.425 of this chapter, § 240.14a–12 or 
§ 240.14d–2(b)(2) of this chapter or 
§ 229.1015 of this chapter. 
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(7) The requirements of paragraph (e) 
of this section shall not apply to in-
vestment companies registered under 
section 8 of the Investment Company 
Act of 1940 (15 U.S.C. 80a–8). 

NOTE TO PARAGRAPH (e): A non-GAAP fi-
nancial measure that would otherwise be 
prohibited by paragraph (e)(1)(ii) of this sec-
tion is permitted in a filing of a foreign pri-
vate issuer if: 

1. The non-GAAP financial measure relates 
to the GAAP used in the registrant’s pri-
mary financial statements included in its fil-
ing with the Commission; 

2. The non-GAAP financial measure is re-
quired or expressly permitted by the stand-
ard-setter that is responsible for establishing 
the GAAP used in such financial statements; 
and 

3. The non-GAAP financial measure is in-
cluded in the annual report prepared by the 
registrant for use in the jurisdiction in 
which it is domiciled, incorporated or orga-
nized or for distribution to its security hold-
ers. 

(f) Smaller reporting companies. The re-
quirements of this part apply to small-
er reporting companies. A smaller re-
porting company may comply with ei-
ther the requirements applicable to 
smaller reporting companies or the re-
quirements applicable to other compa-
nies for each item, unless the require-
ments for smaller reporting companies 
specify that smaller reporting compa-
nies must comply with the smaller re-
porting company requirements. The 
following items of this part set forth 
requirements for smaller reporting 
companies that are different from re-
quirements applicable to other compa-
nies: 

INDEX OF SCALED DISCLOSURE AVAILABLE TO 
SMALLER REPORTING COMPANIES 

Item 101 ............ Description of business. 
Item 201 ............ Market price of and dividends on reg-

istrant’s common equity and related 
stockholder matters. 

Item 302 ............ Supplementary financial information. 
Item 305 ............ Quantitative and qualitative disclosures 

about market risk. 
Item 402 ............ Executive compensation. 
Item 404 ............ Transactions with related persons, pro-

moters and certain control persons. 
Item 407 ............ Corporate governance. 
Item 503 ............ Prospectus summary. 
Item 504 ............ Use of proceeds. 
Item 601 ............ Exhibits. 

(1) Definition of smaller reporting com-
pany. As used in this part, the term 
smaller reporting company means an 

issuer that is not an investment com-
pany, an asset-backed issuer (as de-
fined in § 229.1101), or a majority-owned 
subsidiary of a parent that is not a 
smaller reporting company and that: 

(i) Had a public float of less than $250 
million; or 

(ii) Had annual revenues of less than 
$100 million and either: 

(A) No public float; or 
(B) A public float of less than $700 

million. 
(2) Determination. Whether an issuer 

is a smaller reporting company is de-
termined on an annual basis. 

(i) For issuers that are required to 
file reports under section 13(a) or 15(d) 
of the Exchange Act: 

(A) Public float is measured as of the 
last business day of the issuer’s most 
recently completed second fiscal quar-
ter and computed by multiplying the 
aggregate worldwide number of shares 
of its voting and non-voting common 
equity held by non-affiliates by the 
price at which the common equity was 
last sold, or the average of the bid and 
asked prices of common equity, in the 
principal market for the common eq-
uity; 

(B) Annual revenues are as of the 
most recently completed fiscal year for 
which audited financial statements are 
available; and 

(C) An issuer must reflect the deter-
mination of whether it came within the 
definition of smaller reporting com-
pany in its quarterly report on Form 
10–Q for the first fiscal quarter of the 
next year, indicating on the cover page 
of that filing, and in subsequent filings 
for that fiscal year, whether it is a 
smaller reporting company, except 
that, if a determination based on pub-
lic float indicates that the issuer is 
newly eligible to be a smaller reporting 
company, the issuer may choose to re-
flect this determination beginning with 
its first quarterly report on Form 10–Q 
following the determination, rather 
than waiting until the first fiscal quar-
ter of the next year. 

(ii) For determinations based on an 
initial registration statement under 
the Securities Act or Exchange Act for 
shares of its common equity: 

(A) Public float is measured as of a 
date within 30 days of the date of the 
filing of the registration statement and 
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computed by multiplying the aggre-
gate worldwide number of shares of its 
voting and non-voting common equity 
held by non-affiliates before the reg-
istration plus, in the case of a Securi-
ties Act registration statement, the 
number of shares of its voting and non- 
voting common equity included in the 
registration statement by the esti-
mated public offering price of the 
shares; 

(B) Annual revenues are as of the 
most recently completed fiscal year for 
which audited financial statements are 
available; and 

(C) The issuer must reflect the deter-
mination of whether it came within the 
definition of smaller reporting com-
pany in the registration statement and 
must appropriately indicate on the 
cover page of the filing, and subsequent 
filings for the fiscal year in which the 
filing is made, whether it is a smaller 
reporting company. The issuer must re- 
determine its status at the end of its 

second fiscal quarter and then reflect 
any change in status as provided in 
paragraph (f)(2)(i)(C) of this section. In 
the case of a determination based on an 
initial Securities Act registration 
statement, an issuer that was not de-
termined to be a smaller reporting 
company has the option to re-deter-
mine its status at the conclusion of the 
offering covered by the registration 
statement based on the actual offering 
price and number of shares sold. 

(iii) Once an issuer determines that it 
does not qualify for smaller reporting 
company status because it exceeded 
one or more of the current thresholds, 
it will remain unqualified unless when 
making its annual determination ei-
ther: 

(A) It determines that its public float 
was less than $200 million; or 

(B) It determines that its public float 
and its annual revenues meet the re-
quirements for subsequent qualifica-
tion included in the following chart: 

Prior annual revenues 
Prior public float 

None or less than $700 million $700 million or more 

Less than $100 million .............................. Neither threshold exceeded .................... Public float—Less than $560 million; and 
Revenues—Less than $100 million. 

$100 million or more ................................. Public float—None or less than $700 
million; and.

Public float—Less than $560 million; and 

Revenues—Less than $80 million .......... Revenues—Less than $80 million. 

INSTRUCTION 1 TO PARAGRAPH (F): A reg-
istrant that qualifies as a smaller reporting 
company under the public float thresholds 
identified in paragraphs (f)(1)(i) and 
(f)(2)(iii)(A) of this section will qualify as a 
smaller reporting company regardless of its 
revenues. 

INSTRUCTION 2 TO PARAGRAPH (F): A foreign 
private issuer is not eligible to use the re-
quirements for smaller reporting companies 
unless it uses the forms and rules designated 
for domestic issuers and provides financial 
statements prepared in accordance with U.S. 
Generally Accepted Accounting Principles. 

(iv) Upon the consummation of a de- 
SPAC transaction, as defined in 
§ 229.1601(a) (Item 1601(a) of Regulation 
S–K), an issuer must re-determine its 
status as a smaller reporting company 
pursuant to the thresholds set forth in 
paragraph (f)(1) of this section prior to 
its first filing, other than pursuant to 
Items 2.01(f), 5.01(a)(8), and/or 9.01(c) of 
Form 8–K, following the de-SPAC 
transaction and reflect this re-deter-

mination in its filings, beginning 45 
days after consummation of the de- 
SPAC transaction. 

(A) Public float is measured as of a 
date within four business days after 
the consummation of the de-SPAC 
transaction and is computed by multi-
plying the aggregate worldwide number 
of shares of its voting and non-voting 
common equity held by non-affiliates 
as of that date by the price at which 
the common equity was last sold, or 
the average of the bid and asked prices 
of common equity, in the principal 
market for the common equity; and 

(B) Annual revenues are the annual 
revenues of the target company, as de-
fined in § 229.1601(d) (Item 1601(d) of 
Regulation S–K), as of the most re-
cently completed fiscal year reported 
in the Form 8–K filed pursuant to 
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Items 2.01(f), 5.01(a)(8), and/or 9.01(c) of 
Form 8–K. 

[47 FR 11401, Mar. 16, 1982, as amended at 52 
FR 21260, June 5, 1987; 58 FR 14665, Mar. 18, 
1993; 58 FR 62029, Nov. 23, 1993; 60 FR 32824, 
June 23, 1995; 64 FR 61443, Nov. 10, 1999; 68 FR 
4831, Jan. 30, 2003; 70 FR 1593, Jan. 7, 2005; 73 
FR 956, Jan. 4, 2008; 76 FR 46617, Aug. 3, 2011; 
83 FR 32018, July 10, 2018; 83 FR 50209, Oct. 4, 
2018; 84 FR 12716, Apr. 2, 2019; 85 FR 17241, 
Mar. 26, 2020; 86 FR 2126, Jan. 11, 2021; 89 FR 
14315, Feb. 26, 2024] 

Subpart 229.100—Business 
§ 229.101 (Item 101) Description of 

business. 
(a) General development of business. 

Describe the general development of 
the business of the registrant, its sub-
sidiaries, and any predecessor(s). 

(1) In describing developments, only 
information material to an under-
standing of the general development of 
the business is required. Disclosure 
may include, but should not be limited 
to, the following topics: 

(i) Any material changes to a pre-
viously disclosed business strategy; 

(ii) The nature and effects of any ma-
terial bankruptcy, receivership, or any 
similar proceeding with respect to the 
registrant or any of its significant sub-
sidiaries; 

(iii) The nature and effects of any 
material reclassification, merger or 
consolidation of the registrant or any 
of its significant subsidiaries; and 

(iv) The acquisition or disposition of 
any material amount of assets other-
wise than in the ordinary course of 
business. 

(2) Notwithstanding the provisions of 
§ 230.411(b) or § 240.12b–23(a) of this 
chapter, as applicable, a registrant 
may only forgo providing a full discus-
sion of the general development of its 
business for a filing other than an ini-
tial registration statement if it pro-
vides an update to the general develop-
ment of its business, disclosing all of 
the material developments that have 
occurred since the most recent reg-
istration statement or report that in-
cludes a full discussion of the general 
development of its business. In addi-
tion, the registrant must incorporate 
by reference, and include one active 
hyperlink to one registration state-
ment or report that includes, the full 

discussion of the general development 
of the registrant’s business. 

(3) Registrants: 
(i) Filing a registration statement on 

Form S–1 (§ 239.11 of this chapter) under 
the Securities Act or on Form 10 
(§ 249.210 of this chapter) under the Ex-
change Act; 

(ii) Not subject to the reporting re-
quirements of section 13(a) or 15(d) of 
the Exchange Act immediately before 
the filing of such registration state-
ment; and 

(iii) That (including predecessors) 
have not received revenue from oper-
ations during each of the three fiscal 
years immediately before the filing of 
such registration statement, shall pro-
vide the following information: 

(A) If the registration statement is 
filed prior to the end of the registrant’s 
second fiscal quarter, a description of 
the registrant’s plan of operation for 
the remainder of the fiscal year; or 

(B) If the registration statement is 
filed subsequent to the end of the reg-
istrant’s second fiscal quarter, a 
descripition of the registrant’s plan of 
operation for the remainder of the fis-
cal year and for the first six months of 
the next fiscal year. If such informa-
tion is not available, the reasons for its 
not being available shall be stated. Dis-
closure relating to any plan shall in-
clude such matters as: 

(1) In the case of a registration state-
ment on Form S–1, a statement in nar-
rative form indicating the registrant’s 
opinion as to the period of time that 
the proceeds from the offering will sat-
isfy cash requirements and whether in 
the next six months it will be nec-
essary to raise additional funds to 
meet the expenditures required for op-
erating the business of the registrant; 
the specific reasons for such opinion 
shall be set forth and categories of ex-
penditures and sources of cash re-
sources shall be identified; however, 
amounts of expenditures and cash re-
sources need not be provided; in addi-
tion, if the narrative statement is 
based on a cash budget, such budget 
shall be furnished to the Commission 
as supplemental information, but not 
as part of the registration statement; 

(2) An explanation of material prod-
uct research and development to be 
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performed during the period covered in 
the plan; 

(3) Any anticipated material acquisi-
tion of plant and equipment and the ca-
pacity thereof; 

(4) Any anticipated material changes 
in number of employees in the various 
departments such as research and de-
velopment, production, sales or admin-
istration; and 

(5) Other material areas which may 
be peculiar to the registrant’s business. 

(b) [Reserved] 
(c) Description of business. (1) Describe 

the business done and intended to be 
done by the registrant and its subsidi-
aries, focusing upon the registrant’s 
dominant segment or each reportable 
segment about which financial infor-
mation is presented in the financial 
statements. When describing each seg-
ment, only information material to an 
understanding of the business taken as 
a whole is required. Disclosure may in-
clude, but should not be limited to, the 
information specified in paragraphs 
(c)(1)(i) through (v) of this section. 

(i) Revenue-generating activities, 
products and/or services, and any de-
pendence on revenue-generating activi-
ties, key products, services, product 
families or customers, including gov-
ernmental customers; 

(ii) Status of development efforts for 
new or enhanced products, trends in 
market demand and competitive condi-
tions; 

(iii) Resources material to a reg-
istrant’s business, such as: 

(A) Sources and availability of raw 
materials; and 

(B) The duration and effect of all pat-
ents, trademarks, licenses, franchises, 
and concessions held; 

(iv) A description of any material 
portion of the business that may be 
subject to renegotiation of profits or 
termination of contracts or sub-
contracts at the election of the Gov-
ernment; and 

(v) The extent to which the business 
is or may be seasonal. 

(2) Discuss the information specified 
in paragraphs (c)(2)(i) and (ii) of this 
section with respect to, and to the ex-
tent material to an understanding of, 
the registrant’s business taken as a 
whole, except that, if the information 
is material to a particular segment, 

you should additionally identify that 
segment. 

(i) The material effects that compli-
ance with government regulations, in-
cluding environmental regulations, 
may have upon the capital expendi-
tures, earnings and competitive posi-
tion of the registrant and its subsidi-
aries, including the estimated capital 
expenditures for environmental control 
facilities for the current fiscal year 
and any other material subsequent pe-
riod; and 

(ii) A description of the registrant’s 
human capital resources, including the 
number of persons employed by the 
registrant, and any human capital 
measures or objectives that the reg-
istrant focuses on in managing the 
business (such as, depending on the na-
ture of the registrant’s business and 
workforce, measures or objectives that 
address the development, attraction 
and retention of personnel). 

(d) [Reserved] 
(e) Available information. Disclose the 

information in paragraphs (e)(1), (e)(2) 
and (e)(3) of this section in any reg-
istration statement you file under the 
Securities Act (15 U.S.C. 77a et seq.), 
and disclose the information in para-
graph (e)(3) of this section in your an-
nual report on Form 10–K (§ 249.310 of 
this chapter). Further disclose the in-
formation in paragraph (e)(4) of this 
section if you are an accelerated filer 
or a large accelerated filer (as defined 
in § 240.12b–2 of this chapter) filing an 
annual report on Form 10–K (§ 249.310 of 
this chapter): 

(1) Whether you file reports with the 
Securities and Exchange Commission. 
If you are a reporting company, iden-
tify the reports and other information 
you file with the SEC. 

(2) State that the SEC maintains an 
internet site that contains reports, 
proxy and information statements, and 
other information regarding issuers 
that file electronically with the SEC 
and state the address of that site 
(http://www.sec.gov). 

(3) Disclose your internet address, if 
you have one. 

(4)(i) Whether you make available 
free of charge on or through your 
Internet website, if you have one, your 
annual report on Form 10–K, quarterly 
reports on Form 10–Q (§ 249.308a of this 
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chapter), current reports on Form 8–K 
(§ 249.308 of this chapter), and amend-
ments to those reports filed or fur-
nished pursuant to Section 13(a) or 
15(d) of the Exchange Act (15 U.S.C. 
78m(a) or 78o(d)) as soon as reasonably 
practicable after you electronically file 
such material with, or furnish it to, 
the SEC; 

(ii) If you do not make your filings 
available in this manner, the reasons 
you do not do so (including, where ap-
plicable, that you do not have an Inter-
net website); and 

(iii) If you do not make your filings 
available in this manner, whether you 
voluntarily will provide electronic or 
paper copies of your filings free of 
charge upon request. 

(f) Reports to security holders. Disclose 
the following information in any reg-
istration statement you file under the 
Securities Act: 

(1) If the SEC’s proxy rules or regula-
tions, or stock exchange requirements, 
do not require you to send an annual 
report to security holders or to holders 
of American depository receipts, de-
scribe briefly the nature and frequency 
of reports that you will give to secu-
rity holders. Specify whether the re-
ports that you give will contain finan-
cial information that has been exam-
ined and reported on, with an opinion 
expressed ‘‘by’’ an independent public 
or certified public accountant. 

(2) For a foreign private issuer, if the 
report will not contain financial infor-
mation prepared in accordance with 
U.S. generally accepted accounting 
principles, you must state whether the 
report will include a reconciliation of 
this information with U.S. generally 
accepted accounting principles. 

(g) Enforceability of civil liabilities 
against foreign persons. Disclose the fol-
lowing if you are a foreign private 
issuer filing a registration statement 
under the Securities Act: 

(1) Whether or not investors may 
bring actions under the civil liability 
provisions of the U.S. Federal securi-
ties laws against the foreign private 
issuer, any of its officers and directors 
who are residents of a foreign country, 
any underwriters or experts named in 
the registration statement that are 
residents of a foreign country, and 
whether investors may enforce these 

civil liability provisions when the as-
sets of the issuer or these other persons 
are located outside of the United 
States. The disclosure must address 
the following matters: 

(i) The investor’s ability to effect 
service of process within the United 
States on the foreign private issuer or 
any person; 

(ii) The investor’s ability to enforce 
judgments obtained in U.S. courts 
against foreign persons based upon the 
civil liability provisions of the U.S. 
Federal securities laws; 

(iii) The investor’s ability to enforce, 
in an appropriate foreign court, judg-
ments of U.S. courts based upon the 
civil liability provisions of the U.S. 
Federal securities laws; and 

(iv) The investor’s ability to bring an 
original action in an appropriate for-
eign court to enforce liabilities against 
the foreign private issuer or any person 
based upon the U.S. Federal securities 
laws. 

(2) If you provide this disclosure 
based on an opinion of counsel, name 
counsel in the prospectus and file as an 
exhibit to the registration statement a 
signed consent of counsel to the use of 
its name and opinion. 

(h) Smaller reporting companies. A 
smaller reporting company, as defined 
by § 229.10(f)(1), may satisfy its obliga-
tions under this Item by describing the 
development of its business pursuant 
to this paragraph (h). In describing de-
velopments under paragraphs (h)(1) 
through (3), information should be pro-
vided for the period of time that is ma-
terial to an understanding of the gen-
eral development of the business. Not-
withstanding the provisions of 
§ 230.411(b) or § 240.12b–23(a) of this 
chapter as applicable, a smaller report-
ing company may only forgo providing 
a full discussion of the general develop-
ment of its business for a filing other 
than an initial registration statement 
if it provides an update to the general 
development of its business disclosing 
all of the material developments that 
have occurred since the most recent 
registration statement or report that 
includes a full discussion of the general 
development of its business. In addi-
tion, the smaller reporting company 
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must incorporate by reference, and in-
clude one active hyperlink to one reg-
istration statement or report that in-
cludes, the full discussion of the gen-
eral development of the registrant’s 
business. If the smaller reporting com-
pany has not been in business for three 
years, provide the same information 
for predecessor(s) of the smaller report-
ing company if there are any. This 
business development description 
should include: 

(1) Form and year of organization; 
(2) Any bankruptcy, receivership or 

similar proceeding; and 
(3) Any material reclassification, 

merger, consolidation, or purchase or 
sale of a significant amount of assets 
not in the ordinary course of business. 

(4) Business of the smaller reporting 
company. Briefly describe the business 
and include, to the extent material to 
an understanding of the smaller report-
ing company: 

(i) Principal products or services and 
their markets; 

(ii) Distribution methods of the prod-
ucts or services; 

(iii) Status of any publicly an-
nounced new product or service; 

(iv) Competitive business conditions 
and the smaller reporting company’s 
competitive position in the industry 
and methods of competition; 

(v) Sources and availability of raw 
materials and the names of principal 
suppliers; 

(vi) Dependence on one or a few 
major customers; 

(vii) Patents, trademarks, licenses, 
franchises, concessions, royalty agree-
ments or labor contracts, including du-
ration; 

(viii) Need for any government ap-
proval of principal products or services. 
If government approval is necessary 
and the smaller reporting company has 
not yet received that approval, discuss 
the status of the approval within the 
government approval process; 

(ix) Effect of existing or probable 
governmental regulations on the busi-
ness; 

(x) [Reserved] 
(xi) Costs and effects of compliance 

with environmental laws (federal, state 
and local); and 

(xii) Number of total employees and 
number of full-time employees. 

(5) Reports to security holders. Disclose 
the following in any registration state-
ment you file under the Securities Act 
of 1933: 

(i) If you are not required to deliver 
an annual report to security holders, 
whether you will voluntarily send an 
annual report and whether the report 
will include audited financial state-
ments; 

(ii) Whether you file reports with the 
Securities and Exchange Commission. 
If you are a reporting company, iden-
tify the reports and other information 
you file with the Commission; and 

(iii) State that the Commission 
maintains an internet site that con-
tains reports, proxy and information 
statements, and other information re-
garding issuers that file electronically 
with the Commission and state the ad-
dress of that site (http://www.sec.gov). 
Disclose your internet address, if avail-
able. 

(6) Foreign issuers. Provide the infor-
mation required by Item 101(g) of Regu-
lation S–K (§ 229.101(g)). 

Instructions to Item 101: 1. In determining 
what information about the segments is ma-
terial to an understanding of the registrant’s 
business taken as a whole and therefore re-
quired to be disclosed, pursuant to paragraph 
(c) of this Item, the registrant should take 
into account both quantitative and quali-
tative factors such as the significance of the 
matter to the registrant (e.g., whether a 
matter with a relatively minor impact on 
the registrant’s business is represented by 
management to be important to its future 
profitability), the pervasiveness of the mat-
ter (e.g., whether it affects or may affect nu-
merous items in the segment information), 
and the impact of the matter (e.g., whether 
it distorts the trends reflected in the seg-
ment information). Situations may arise 
when information should be disclosed about 
a segment, although the information in 
quantitative terms may not appear signifi-
cant to the registrant’s business taken as a 
whole. 

2. Base the determination of whether infor-
mation about segments is required for a par-
ticular year upon an evaluation of inter-
period comparability. For instance, inter-
period comparability would require a reg-
istrant to report segment information in the 
current period even if not material under the 
criteria for reportability of FASB ASC Topic 
280, Segment Reporting, if a segment has been 
significant in the immediately preceding pe-
riod and the registrant expects it to be sig-
nificant in the future. 
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3. The Commission, upon written request 
of the registrant and where consistent with 
the protection of investors, may permit the 
omission of any of the information required 
by this Item or the furnishing in substi-
tution thereof of appropriate information of 
comparable character. 

[47 FR 11401, Mar. 16, 1982, as amended at 63 
FR 6381, Feb. 6, 1998; 64 FR 1734, Jan. 12, 1999; 
67 FR 58504, Sept. 16, 2002; 70 FR 76641, Dec. 
27, 2005; 73 FR 957, Jan. 4, 2008; 76 FR 50120, 
Aug. 12, 2011; 83 FR 50209, Oct. 4, 2018; 85 FR 
63759, Oct. 8, 2020] 

§ 229.102 (Item 102) Description of 
property. 

To the extent material, disclose the 
location and general character of the 
registrant’s principal physical prop-
erties. In addition, identify the seg-
ment(s), as reported in the financial 
statements, that use the properties de-
scribed. If any such property is not 
held in fee or is held subject to an en-
cumbrance that is material to the reg-
istrant, so state and describe briefly 
how held. 

Instruction 1 to Item 102: This item requires 
information that will reasonably inform in-
vestors as to the suitability, adequacy, pro-
ductive capacity, and extent of utilization of 
the principal physical properties of the reg-
istrant and its subsidiaries, to the extent the 
described properties are material. A reg-
istrant should engage in a comprehensive 
consideration of the materiality of its prop-
erties. If appropriate, descriptions may be 
provided on a collective basis; detailed de-
scriptions of the physical characteristics of 
individual properties or legal descriptions by 
metes and bounds are not required and shall 
not be given. 

Instruction 2 to Item 102: In determining ma-
teriality under this Item, the registrant 
should take into account both quantitative 
and qualitative factors. See Instruction 1 to 
Item 101 of Regulation S–K (§ 229.101). 

Instruction 3 to Item 102: Registrants en-
gaged in mining operations must refer to 
and, if required, provide the disclosure under 
§§ 229.1300 through 229.1305 (subpart 1300 of 
Regulation S–K), in addition to any disclo-
sure required by this section. 

Instruction 4 to Item 102: A registrant en-
gaged in oil and gas producing activities 
shall provide the information required by 
Subpart 1200 of Regulation S–K. 

Instruction 5 to Item 102: The definitions in 
§ 210.4–10(a) of Regulation S-X [17 CFR 210] 
shall apply to this Item with respect to oil 
and gas operations. 

Instruction 6 to Item 102: The attention of 
certain issuers engaged in oil and gas pro-
ducing activities is directed to the informa-

tion called for in Securities Act Industry 
Guide 4 (referred to in § 229.801(d)). 

Instruction 7 to Item 102: The attention of 
issuers engaged in real estate activities is di-
rected to the information called for in Guide 
5 (§ 229.801(e) of this chapter). 

[47 FR 11401, Mar. 16, 1982, as amended at 64 
FR 1735, Jan. 12, 1999; 73 FR 957, Jan. 4, 2008; 
74 FR 2193, Jan. 14, 2009; 83 FR 66444, Dec. 26, 
2018; 84 FR 12716, Apr. 2, 2019] 

§ 229.103 (Item 103) Legal proceedings. 

(a) Describe briefly any material 
pending legal proceedings, other than 
ordinary routine litigation incidental 
to the business, to which the registrant 
or any of its subsidiaries is a party or 
of which any of their property is the 
subject. Include the name of the court 
or agency in which the proceedings are 
pending, the date instituted, the prin-
cipal parties thereto, a description of 
the factual basis alleged to underlie 
the proceedings and the relief sought. 
Include similar information as to any 
such proceedings known to be con-
templated by governmental authori-
ties. Information may be provided by 
hyperlink or cross-reference to legal 
proceedings disclosure elsewhere in the 
document, such as in Management’s 
Discussion & Analysis (MD&A), Risk 
Factors and notes to the financial 
statements. 

(b) No information need be given 
under this section for proceedings: 

(1) That involve negligence or other 
claims or actions if the business ordi-
narily results in such claims or ac-
tions, unless the claim or action de-
parts from the normal kind of such 
claims or actions; or 

(2) That involve primarily a claim for 
damages if the amount involved, exclu-
sive of interest and costs, does not ex-
ceed 10 percent of the current assets of 
the registrant and its subsidiaries on a 
consolidated basis. However, if any pro-
ceeding presents in large degree the 
same legal or factual issues as other 
proceedings pending or known to be 
contemplated, the amount involved in 
such other proceedings shall be in-
cluded in computing such percentage. 

(c) Notwithstanding paragraph (b) of 
this section, disclosure under this sec-
tion shall include, but shall not be lim-
ited to: 
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(1) Any material bankruptcy, receiv-
ership, or similar proceeding with re-
spect to the registrant or any of its sig-
nificant subsidiaries; 

(2) Any material proceedings to 
which any director, officer or affiliate 
of the registrant, any owner of record 
or beneficially of more than five per-
cent of any class of voting securities of 
the registrant, or any associate of any 
such director, officer, affiliate of the 
registrant, or security holder is a party 
adverse to the registrant or any of its 
subsidiaries or has a material interest 
adverse to the registrant or any of its 
subsidiaries; 

(3) Administrative or judicial pro-
ceedings (including proceedings which 
present in large degree the same issues) 
arising under any Federal, State, or 
local provisions that have been enacted 
or adopted regulating the discharge of 
materials into the environment or pri-
marily for the purpose of protecting 
the environment. Such proceedings 
shall not be deemed ‘‘ordinary routine 
litigation incidental to the business’’ 
and shall be described if: 

(i) Such proceeding is material to the 
business or financial condition of the 
registrant; 

(ii) Such proceeding involves pri-
marily a claim for damages, or in-
volves potential monetary sanctions, 
capital expenditures, deferred charges 
or charges to income and the amount 
involved, exclusive of interest and 
costs, exceeds 10 percent of the current 
assets of the registrant and its subsidi-
aries on a consolidated basis; or 

(iii) A governmental authority is a 
party to such proceeding and such pro-
ceeding involves potential monetary 
sanctions, unless the registrant reason-
ably believes that such proceeding will 
result in no monetary sanctions, or in 
monetary sanctions, exclusive of inter-
est and costs, of less than $300,000 or, at 
the election of the registrant, such 
other threshold that (A) the registrant 
determines is reasonably designed to 
result in disclosure of any such pro-
ceeding that is material to the business 
or financial condition is disclosed, (B) 
the registrant discloses (including any 
change thereto) in each annual and 
quarterly report, and (C) does not ex-
ceed the lesser of $1 million or one per-
cent of the current assets of the reg-

istrant and its subsidiaries on a con-
solidated basis; provided, however, that 
such proceedings that are similar in 
nature may be grouped and described 
generically. 

[85 FR 63760, Oct. 8, 2020] 

§ 229.104 (Item 104) Mine safety disclo-
sure. 

(a) A registrant that is the operator, 
or that has a subsidiary that is an op-
erator, of a coal or other mine shall 
provide the information specified below 
for the time period covered by the re-
port: 

(1) For each coal or other mine of 
which the registrant or a subsidiary of 
the registrant is an operator, identify 
the mine and disclose: 

(i) The total number of violations of 
mandatory health or safety standards 
that could significantly and substan-
tially contribute to the cause and ef-
fect of a coal or other mine safety or 
health hazard under section 104 of the 
Federal Mine Safety and Health Act of 
1977 (30 U.S.C. 814) for which the oper-
ator received a citation from the Mine 
Safety and Health Administration. 

(ii) The total number of orders issued 
under section 104(b) of such Act (30 
U.S.C. 814(b)). 

(iii) The total number of citations 
and orders for unwarrantable failure of 
the mine operator to comply with man-
datory health or safety standards 
under section 104(d) of such Act (30 
U.S.C. 814(d)). 

(iv) The total number of flagrant vio-
lations under section 110(b)(2) of such 
Act (30 U.S.C. 820(b)(2)). 

(v) The total number of imminent 
danger orders issued under section 
107(a) of such Act (30 U.S.C. 817(a)). 

(vi) The total dollar value of pro-
posed assessments from the Mine Safe-
ty and Health Administration under 
such Act (30 U.S.C. 801 et seq.). 

Instruction to Item 104(a)(1)(vi): Reg-
istrants must provide the total dollar 
value of assessments proposed by 
MSHA relating to any type of violation 
during the period covered by the re-
port, regardless of whether the reg-
istrant has challenged or appealed the 
assessment. 

(vii) The total number of mining-re-
lated fatalities. 
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Instruction to Item 104(a)(1)(vii): Reg-
istrants must report all fatalities oc-
curring at a coal or other mine during 
the period covered by the report unless 
the fatality has been determined by 
MSHA to be unrelated to mining activ-
ity. 

(2) A list of coal or other mines, of 
which the registrant or a subsidiary of 
the registrant is an operator, that re-
ceive written notice from the Mine 
Safety and Health Administration of: 

(i) A pattern of violations of manda-
tory health or safety standards that 
are of such nature as could have sig-
nificantly and substantially contrib-
uted to the cause and effect of coal or 
other mine health or safety hazards 
under section 104(e) of such Act (30 
U.S.C. 814(e)); or 

(ii) The potential to have such a pat-
tern. 

(3) Any pending legal action before 
the Federal Mine Safety and Health 
Review Commission involving such 
coal or other mine. 

Instruction to Item 104(a)(3): The reg-
istrant must report the total number 
of legal actions that were pending be-
fore the Federal Mine Safety and 
Health Review Commission as of the 
last day of the time period covered by 
the report, as well as the aggregate 
number of legal actions instituted and 
the aggregate number of legal actions 
resolved during the reporting period. 
With respect to the total number of 
legal actions that were pending before 
the Federal Mine Safety and Health 
Review Commission as of the last day 
of the time period covered by the re-
port, the registrant must also report 
the number of such legal actions that 
are: 

1. Contests of citations and orders 
referenced in Subpart B of 29 CFR part 
2700; 

2. Contests of proposed penalties ref-
erenced in Subpart C of 29 CFR part 
2700; 

3. Complaints for compensation ref-
erenced in Subpart D of 29 CFR part 
2700; 

4. Complaints of discharge, discrimi-
nation or interference referenced in 
Subpart E of 29 CFR part 2700; 

5. Applications for temporary relief 
referenced in Subpart F of 29 CFR part 
2700; and 

6. Appeals of judges’ decisions or or-
ders to the Federal Mine Safety and 
Health Review Commission referenced 
in Subpart H of 29 CFR part 2700. 

(b) Definitions. For purposes of this 
Item: 

(1) The term coal or other mine means 
a coal or other mine, as defined in sec-
tion 3 of the Federal Mine Safety and 
Health Act of 1977 (30 U.S.C. 802), that 
is subject to the provisions of such Act 
(30 U.S.C. 801 et seq.). 

(2) The term operator has the mean-
ing given the term in section 3 of the 
Federal Mine Safety and Health Act of 
1977 (30 U.S.C. 802). 

(3) The term subsidiary has the mean-
ing given the term in Exchange Act 
Rule 12b–2 (17 CFR 240.12b–2). 

Instructions to Item 104: 1. The registrant 
must provide the information required by 
this Item as specified by § 229.601(b)(95) of 
this chapter. In addition, the registrant 
must provide a statement, in an appro-
priately captioned section of the periodic re-
port, that the information concerning mine 
safety violations or other regulatory matters 
required by Section 1503(a) of the Dodd- 
Frank Wall Street Reform and Consumer 
Protection Act and this Item is included in 
exhibit 95 to the periodic report. 

2. When the disclosure required by this 
item is included in an exhibit to an annual 
report on Form 10–K, the information is to 
be provided for the registrant’s fiscal year. 

[76 FR 81782, Dec. 28, 2011] 

§ 229.105 (Item 105) Risk factors. 
(a) Where appropriate, provide under 

the caption ‘‘Risk Factors’’ a discus-
sion of the material factors that make 
an investment in the registrant or of-
fering speculative or risky. This discus-
sion must be organized logically with 
relevant headings and each risk factor 
should be set forth under a subcaption 
that adequately describes the risk. The 
presentation of risks that could apply 
generically to any registrant or any of-
fering is discouraged, but to the extent 
generic risk factors are presented, dis-
close them at the end of the risk factor 
section under the caption ‘‘General 
Risk Factors.’’ 

(b) Concisely explain how each risk 
affects the registrant or the securities 
being offered. If the discussion is 
longer than 15 pages, include in the 
forepart of the prospectus or annual re-
port, as applicable, a series of concise, 
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bulleted or numbered statements that 
is no more than two pages summa-
rizing the principal factors that make 
an investment in the registrant or of-
fering speculative or risky. If the risk 
factor discussion is included in a reg-
istration statement, it must imme-
diately follow the summary section re-
quired by § 229.503 (Item 503 of Regula-
tion S–K). If you do not include a sum-
mary section, the risk factor section 
must immediately follow the cover 
page of the prospectus or the pricing 
information section that immediately 
follows the cover page. Pricing infor-
mation means price and price-related 
information that you may omit from 
the prospectus in an effective registra-
tion statement based on Rule 430A 
(§ 230.430A of this chapter). The reg-
istrant must furnish this information 
in plain English. See § 230.421(d) of Reg-
ulation C of this chapter. 

[85 FR 63761, Oct. 8, 2020] 

§ 229.106 (Item 106) Cybersecurity. 
(a) Definitions. For purposes of this 

section: 
Cybersecurity incident means an unau-

thorized occurrence, or a series of re-
lated unauthorized occurrences, on or 
conducted through a registrant’s infor-
mation systems that jeopardizes the 
confidentiality, integrity, or avail-
ability of a registrant’s information 
systems or any information residing 
therein. 

Cybersecurity threat means any poten-
tial unauthorized occurrence on or con-
ducted through a registrant’s informa-
tion systems that may result in ad-
verse effects on the confidentiality, in-
tegrity, or availability of a registrant’s 
information systems or any informa-
tion residing therein. 

Information systems means electronic 
information resources, owned or used 
by the registrant, including physical or 
virtual infrastructure controlled by 
such information resources, or compo-
nents thereof, organized for the collec-
tion, processing, maintenance, use, 
sharing, dissemination, or disposition 
of the registrant’s information to 
maintain or support the registrant’s 
operations. 

(b) Risk management and strategy. (1) 
Describe the registrant’s processes, if 
any, for assessing, identifying, and 

managing material risks from cyberse-
curity threats in sufficient detail for a 
reasonable investor to understand 
those processes. In providing such dis-
closure, a registrant should address, as 
applicable, the following non-exclusive 
list of disclosure items: 

(i) Whether and how any such proc-
esses have been integrated into the reg-
istrant’s overall risk management sys-
tem or processes; 

(ii) Whether the registrant engages 
assessors, consultants, auditors, or 
other third parties in connection with 
any such processes; and 

(iii) Whether the registrant has proc-
esses to oversee and identify such risks 
from cybersecurity threats associated 
with its use of any third-party service 
provider. 

(2) Describe whether any risks from 
cybersecurity threats, including as a 
result of any previous cybersecurity in-
cidents, have materially affected or are 
reasonably likely to materially affect 
the registrant, including its business 
strategy, results of operations, or fi-
nancial condition and if so, how. 

(c) Governance. (1) Describe the board 
of directors’ oversight of risks from cy-
bersecurity threats. If applicable, iden-
tify any board committee or sub-
committee responsible for the over-
sight of risks from cybersecurity 
threats and describe the processes by 
which the board or such committee is 
informed about such risks. 

(2) Describe management’s role in as-
sessing and managing the registrant’s 
material risks from cybersecurity 
threats. In providing such disclosure, a 
registrant should address, as applica-
ble, the following non-exclusive list of 
disclosure items: 

(i) Whether and which management 
positions or committees are respon-
sible for assessing and managing such 
risks, and the relevant expertise of 
such persons or members in such detail 
as necessary to fully describe the na-
ture of the expertise; 

(ii) The processes by which such per-
sons or committees are informed about 
and monitor the prevention, detection, 
mitigation, and remediation of cyber-
security incidents; and 

(iii) Whether such persons or com-
mittees report information about such 
risks to the board of directors or a 
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committee or subcommittee of the 
board of directors. 

Instruction 1 to Item 106(c): In the case 
of a foreign private issuer with a two- 
tier board of directors, for purposes of 
paragraph (c) of this section, the term 
‘‘board of directors’’ means the super-
visory or non-management board. In 
the case of a foreign private issuer 
meeting the requirements of § 240.10A– 
3(c)(3) of this chapter, for purposes of 
paragraph (c) of this Item, the term 
‘‘board of directors’’ means the issuer’s 
board of auditors (or similar body) or 
statutory auditors, as applicable. 

Instruction 2 to Item 106(c): Relevant 
expertise of management in Item 
106(c)(2)(i) may include, for example: 
Prior work experience in cybersecu-
rity; any relevant degrees or certifi-
cations; any knowledge, skills, or other 
background in cybersecurity. 

(d) Structured Data Requirement. Pro-
vide the information required by this 
Item in an Interactive Data File in ac-
cordance with Rule 405 of Regulation 
S–T and the EDGAR Filer Manual. 

[88 FR 51942, Aug. 4, 2023] 

Subpart 229.200—Securities of the 
Registrant 

§ 229.201 (Item 201) Market price of 
and dividends on the registrant’s 
common equity and related stock-
holder matters. 

(a) Market information. 
(1)(i) Identify the principal United 

States market(s) and the corresponding 
trading symbol(s) for each class of the 
registrant’s common equity. In the 
case of foreign registrants, also iden-
tify the principal foreign public trad-
ing market(s), if any, and the cor-
responding trading symbol(s) for each 
class of the registrant’s common eq-
uity. 

(ii) If the principal United States 
market for such common equity is not 
an exchange, indicate, as applicable, 
that any over-the-counter market 
quotations reflect inter-dealer prices, 
without retail mark-up, mark-down or 
commission and may not necessarily 
represent actual transactions. 

(iii) Where there is no established 
public trading market for a class of 
common equity, furnish a statement to 
that effect and, if applicable, state the 

range of high and low bid information 
for each full quarterly period within 
the two most recent fiscal years and 
any subsequent interim period for 
which financial statements are in-
cluded, or are required to be included 
by 17 CFR 210.3–01 through 210.3–20 (Ar-
ticle 3 of Regulation S–X), indicating 
the source of such quotations. Ref-
erence to quotations shall be qualified 
by appropriate explanation. For pur-
poses of this Item the existence of lim-
ited or sporadic quotations should not 
of itself be deemed to constitute an 
‘‘established public trading market.’’ 

(2) If the information called for by 
this paragraph (a) is being presented in 
a registration statement on Form S–1 
(§ 239.11 of this chapter) under the Secu-
rities Act or on Form 10 (§ 249.210 of 
this chapter) under the Exchange Act 
relating to a class of common equity 
for which at the time of filing there is 
no established United States public 
trading market, indicate the amount(s) 
of common equity: 

(i) [Reserved] 
(ii) That could be sold pursuant to 

§ 230.144 of this chapter or that the reg-
istrant has agreed to register under the 
Securities Act for sale by security 
holders; or 

(iii) That is being, or has been pub-
licly proposed to be, publicly offered by 
the registrant (unless such common eq-
uity is being offered pursuant to an 
employee benefit plan or dividend rein-
vestment plan), the offering of which 
could have a material effect on the 
market price of the registrant’s com-
mon equity. 

(b) Holders. (1) Set forth the approxi-
mate number of holders of each class of 
common equity of the registrant as of 
the latest practicable date. 

(2) If the information called for by 
this paragraph (b) is being presented in 
a registration statement filed pursuant 
to the Securities Act or a proxy state-
ment or information statement filed 
pursuant to the Exchange Act that re-
lates to an acquisition, business com-
bination or other reorganization, indi-
cate the effect of such transaction on 
the amount and percentage of present 
holdings of the registrant’s common 
equity owned beneficially by (i) any 
person (including any group as that 
term is used in section 13(d)(3) of the 
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Exchange Act) who is known to the 
registrant to be the beneficial owner of 
more than five percent of any class of 
the registrant’s common equity and (ii) 
each director and nominee and (iii) all 
directors and officers as a group, and 
the registrant’s present commitments 
to such persons with respect to the 
issuance of shares of any class of its 
common equity. 

(c) Dividends. (1)[Reserved] 
(2) Where registrants have a record of 

paying no cash dividends although 
earnings indicate an ability to do so, 
they are encouraged to consider the 
question of their intention to pay cash 
dividends in the foreseeable future and, 
if no such intention exists, to make a 
statement of that fact in the filing. 
Registrants which have a history of 
paying cash dividends also are encour-

aged to indicate whether they cur-
rently expect that comparable cash 
dividends will continue to be paid in 
the future and, if not, the nature of the 
change in the amount or rate of cash 
dividend payments. 

(d) Securities authorized for issuance 
under equity compensation plans. (1) In 
the following tabular format, provide 
the information specified in paragraph 
(d)(2) of this Item as of the end of the 
most recently completed fiscal year 
with respect to compensation plans (in-
cluding individual compensation ar-
rangements) under which equity secu-
rities of the registrant are authorized 
for issuance, aggregated as follows: 

(i) All compensation plans previously 
approved by security holders; and 

(ii) All compensation plans not pre-
viously approved by security holders. 

EQUITY COMPENSATION PLAN INFORMATION 

Plan category 

Number of securities to be 
issued upon exercise of out-
standing options, warrants 

and rights 

Weighted-average exercise 
price of outstanding options, 

warrants and rights 

Number of securities remain-
ing available for future 

issuance under equity com-
pensation plans (excluding 

securities reflected in column 
(a)) 

(a) (b) (c) 

Equity compensation plans ap-
proved by security holders 

Equity compensation plans not 
approved by security holders 

Total.

(2) The table shall include the fol-
lowing information as of the end of the 
most recently completed fiscal year for 
each category of equity compensation 
plan described in paragraph (d)(1) of 
this Item: 

(i) The number of securities to be 
issued upon the exercise of outstanding 
options, warrants and rights (column 
(a)); 

(ii) The weighted-average exercise 
price of the outstanding options, war-
rants and rights disclosed pursuant to 
paragraph (d)(2)(i) of this Item (column 
(b)); and 

(iii) Other than securities to be 
issued upon the exercise of the out-
standing options, warrants and rights 
disclosed in paragraph (d)(2)(i) of this 
Item, the number of securities remain-
ing available for future issuance under 
the plan (column (c)). 

(3) For each compensation plan under 
which equity securities of the reg-
istrant are authorized for issuance that 
was adopted without the approval of 
security holders, describe briefly, in 
narrative form, the material features 
of the plan. 

Instructions to paragraph (d). 1. Disclosure 
shall be provided with respect to any com-
pensation plan and individual compensation 
arrangement of the registrant (or parent, 
subsidiary or affiliate of the registrant) 
under which equity securities of the reg-
istrant are authorized for issuance to em-
ployees or non-employees (such as directors, 
consultants, advisors, vendors, customers, 
suppliers or lenders) in exchange for consid-
eration in the form of goods or services as 
described in FASB ASC Topic 718, Compensa-
tion—Stock Compensation, and FASB ASC 
Subtopic 505–50, Equity—Equity-Based Pay-
ments to Non-Employees’’. No disclosure is re-
quired with respect to 
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a. Any plan, contract or arrangement for 
the issuance of warrants or rights to all se-
curity holders of the registrant as such on a 
pro rata basis (such as a stock rights offer-
ing) or 

b. Any employee benefit plan that is in-
tended to meet the qualification require-
ments of Section 401(a) of the Internal Rev-
enue Code (26 U.S.C. 401(a)). 

2. For purposes of this paragraph, an ‘‘in-
dividual compensation arrangement’’ in-
cludes, but is not limited to, the following: a 
written compensation contract within the 
meaning of ‘‘employee benefit plan’’ under 
§ 230.405 of this chapter and a plan (whether 
or not set forth in any formal document) ap-
plicable to one person as provided under 
Item 402(a)(6)(ii) of Regulation S–K 
(§ 229.402(a)(6)(ii)). 

3. If more than one class of equity security 
is issued under its equity compensation 
plans, a registrant should aggregate plan in-
formation for each class of security. 

4. A registrant may aggregate information 
regarding individual compensation arrange-
ments with the plan information required 
under paragraph (d)(1)(i) and (ii) of this Item, 
as applicable. 

5. A registrant may aggregate information 
regarding a compensation plan assumed in 
connection with a merger, consolidation or 
other acquisition transaction pursuant to 
which the registrant may make subsequent 
grants or awards of its equity securities with 
the plan information required under para-
graph (d)(1)(i) and (ii) of this Item, as appli-
cable. A registrant shall disclose on an ag-
gregated basis in a footnote to the table the 
information required under paragraph 
(d)(2)(i) and (ii) of this Item with respect to 
any individual options, warrants or rights 
assumed in connection with a merger, con-
solidation or other acquisition transaction. 

6. To the extent that the number of securi-
ties remaining available for future issuance 
disclosed in column (c) includes securities 
available for future issuance under any com-
pensation plan or individual compensation 
arrangement other than upon the exercise of 
an option, warrant or right, disclose the 
number of securities and type of plan sepa-
rately for each such plan in a footnote to the 
table. 

7. If the description of an equity compensa-
tion plan set forth in a registrant’s financial 
statements contains the disclosure required 
by paragraph (d)(3) of this Item, a cross-ref-
erence to such description will satisfy the re-
quirements of paragraph (d)(3) of this Item. 

8. If an equity compensation plan contains 
a formula for calculating the number of se-
curities available for issuance under the 
plan, including, without limitation, a for-
mula that automatically increases the num-
ber of securities available for issuance by a 
percentage of the number of outstanding se-
curities of the registrant, a description of 

this formula shall be disclosed in a footnote 
to the table. 

9. Except where it is part of a document 
that is incorporated by reference into a pro-
spectus, the information required by this 
paragraph need not be provided in any reg-
istration statement filed under the Securi-
ties Act. 

(e) Performance graph. (1) Provide a 
line graph comparing the yearly per-
centage change in the registrant’s cu-
mulative total shareholder return on a 
class of common stock registered under 
section 12 of the Exchange Act (as 
measured by dividing the sum of the 
cumulative amount of dividends for the 
measurement period, assuming divi-
dend reinvestment, and the difference 
between the registrant’s share price at 
the end and the beginning of the meas-
urement period; by the share price at 
the beginning of the measurement pe-
riod) with: 

(i) The cumulative total return of a 
broad equity market index assuming 
reinvestment of dividends, that in-
cludes companies whose equity securi-
ties are traded on the same exchange 
or are of comparable market capital-
ization; provided, however, that if the 
registrant is a company within the 
Standard & Poor’s 500 Stock Index, the 
registrant must use that index; and 

(ii) The cumulative total return, as-
suming reinvestment of dividends, of: 

(A) A published industry or line-of- 
business index; 

(B) Peer issuer(s) selected in good 
faith. If the registrant does not select 
its peer issuer(s) on an industry or line- 
of-business basis, the registrant shall 
disclose the basis for its selection; or 

(C) Issuer(s) with similar market cap-
italization(s), but only if the registrant 
does not use a published industry or 
line-of-business index and does not be-
lieve it can reasonably identify a peer 
group. If the registrant uses this alter-
native, the graph shall be accompanied 
by a statement of the reasons for this 
selection. 

(2) For purposes of paragraph (e)(1) of 
this Item, the term ‘‘measurement pe-
riod’’ shall be the period beginning at 
the ‘‘measurement point’’ established 
by the market close on the last trading 
day before the beginning of the reg-
istrant’s fifth preceding fiscal year, 
through and including the end of the 
registrant’s last completed fiscal year. 
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If the class of securities has been reg-
istered under section 12 of the Ex-
change Act (15 U.S.C. 78l) for a shorter 
period of time, the period covered by 
the comparison may correspond to that 
time period. 

(3) For purposes of paragraph 
(e)(1)(ii)(A) of this Item, the term 
‘‘published industry or line-of-business 
index’’ means any index that is pre-
pared by a party other than the reg-
istrant or an affiliate and is accessible 
to the registrant’s security holders; 
provided, however, that registrants may 
use an index prepared by the registrant 
or affiliate if such index is widely rec-
ognized and used. 

(4) If the registrant selects a different 
index from an index used for the imme-
diately preceding fiscal year, explain 
the reason(s) for this change and also 
compare the registrant’s total return 
with that of both the newly selected 
index and the index used in the imme-
diately preceding fiscal year. 

Instructions to Item 201(e): 1. In preparing the 
required graphic comparisons, the registrant 
should: 

a. Use, to the extent feasible, comparable 
methods of presentation and assumptions for 
the total return calculations required by 
paragraph (e)(1) of this Item; provided, how-
ever, that if the registrant constructs its own 
peer group index under paragraph 
(e)(1)(ii)(B), the same methodology must be 
used in calculating both the registrant’s 
total return and that on the peer group 
index; and 

b. Assume the reinvestment of dividends 
into additional shares of the same class of 
equity securities at the frequency with 
which dividends are paid on such securities 
during the applicable fiscal year. 

2. In constructing the graph: 
a. The closing price at the measurement 

point must be converted into a fixed invest-
ment, stated in dollars, in the registrant’s 
stock (or in the stocks represented by a 
given index) with cumulative returns for 
each subsequent fiscal year measured as a 
change from that investment; and 

b. Each fiscal year should be plotted with 
points showing the cumulative total return 
as of that point. The value of the investment 
as of each point plotted on a given return 
line is the number of shares held at that 
point multiplied by the then-prevailing 
share price. 

3. The registrant is required to present in-
formation for the registrant’s last five fiscal 
years, and may choose to graph a longer pe-
riod; but the measurement point, however, 
shall remain the same. 

4. Registrants may include comparisons 
using performance measures in addition to 
total return, such as return on average com-
mon shareholders’ equity. 

5. If the registrant uses a peer issuer(s) 
comparison or comparison with issuer(s) 
with similar market capitalizations, the 
identity of those issuers must be disclosed 
and the returns of each component issuer of 
the group must be weighted according to the 
respective issuer’s stock market capitaliza-
tion at the beginning of each period for 
which a return is indicated. 

6. Smaller reporting companies. A registrant 
that qualifies as a smaller reporting com-
pany, as defined by § 229.10(f)(1), is not re-
quired to provide the information required 
by paragraph (e) of this Item. 

7. The information required by paragraph 
(e) of this Item need not be provided in any 
filings other than an annual report to secu-
rity holders required by Exchange Act Rule 
14a-3 (17 CFR 240.14a-3) or Exchange Act Rule 
14c-3 (17 CFR 240.14c-3) that precedes or ac-
companies a registrant’s proxy or informa-
tion statement relating to an annual meet-
ing of security holders at which directors are 
to be elected (or special meeting or written 
consents in lieu of such meeting). Such infor-
mation will not be deemed to be incor-
porated by reference into any filing under 
the Securities Act or the Exchange Act, ex-
cept to the extent that the registrant specifi-
cally incorporates it by reference. 

8. The information required by paragraph 
(e) of this Item shall not be deemed to be 
‘‘soliciting material’’ or to be ‘‘filed’’ with 
the Commission or subject to Regulation 14A 
or 14C (17 CFR 240.14a-1–240.14a-104 or 240.14c- 
1–240.14c-101), other than as provided in this 
item, or to the liabilities of section 18 of the 
Exchange Act (15 U.S.C. 78r), except to the 
extent that the registrant specifically re-
quests that such information be treated as 
soliciting material or specifically incor-
porates it by reference into a filing under the 
Securities Act or the Exchange Act. 

Instruction 1 to Item 201. [Reserved] 
Instruction 2 to Item 201. Bid information re-

ported pursuant to this Item shall be ad-
justed to give retroactive effect to material 
changes resulting from stock dividends, 
stock splits and reverse stock splits. 

Instruction 3 to Item 201 The computation of 
the approximate number of holders of reg-
istrant’s common equity may be based upon 
the number of record holders or also may in-
clude individual participants in security po-
sition listings. See Rule 17Ad–8 under the Ex-
change Act. The method of computation that 
is chosen shall be indicated. 

Instruction 4 to Item 201 If the registrant is 
a foreign issuer, describe briefly: 

A. Any governmental laws, decrees or reg-
ulations in the country in which the reg-
istrant is organized that restrict the export 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00418 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



409 

Securities and Exchange Commission § 229.202 

or import of capital, including, but not lim-
ited to, foreign exchange controls, or that af-
fect the remittance of dividends or other 
payments to nonresident holders of the reg-
istrant’s common equity; and 

B. All taxes, including withholding provi-
sions, to which United States common eq-
uity holders are subject under existing laws 
and regulations of the foreign country in 
which the registrant is organized. Include a 
brief description of pertinent provisions of 
any reciprocal tax treaty between such for-
eign country and the United States regard-
ing withholding. If there is no such treaty, so 
state. 

Instruction 5 to Item 201 If the registrant is 
a foreign private issuer whose common eq-
uity of the class being registered is wholly or 
partially in bearer form, the response to this 
Item shall so indicate together with as much 
information as the registrant is able to pro-
vide with respect to security holdings in the 
United States. If the securities being reg-
istered trade in the United States in the 
form of American Depositary Receipts or 
similar certificates, the response to this 
Item shall so indicate together with the 
name of the depositary issuing such receipts 
and the number of shares or other units of 
the underlying security representing the 
trading units in such receipts. 

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 25127, June 10, 1982; 47 FR 54768, Dec. 6, 
1982; 67 FR 246, Jan. 2, 2002; 71 FR 53240, Sept. 
8, 2006; 73 FR 957, Jan. 4, 2008; 76 FR 50120, 
Aug. 12, 2011; 83 FR 50209, Oct. 4, 2018] 

§ 229.202 (Item 202) Description of reg-
istrant’s securities. 

(a) Capital stock. If capital stock is to 
be registered, state the title of the 
class and describe such of the matters 
listed in paragraphs (a) (1) through (5) 
as are relevant. A complete legal de-
scription of the securities need not be 
given. 

(1) Outline briefly: (i) dividend rights; 
(ii) terms of conversion; (iii) sinking 
fund provisions; (iv) redemption provi-
sions; (v) voting rights, including any 
provisions specifying the vote required 
by security holders to take action; (vi) 
any classification of the Board of Di-
rectors, and the impact of such classi-
fication where cumulative voting is 
permitted or required; (vii) liquidation 
rights; (viii) preemption rights; and 
(ix) liability to further calls or to as-
sessment by the registrant and for li-
abilities of the registrant imposed on 
its stockholders under state statutes 
(e.g., to laborers, servants or employ-
ees of the registrant), unless such dis-

closure would be immaterial because 
the financial resources of the reg-
istrant or other factors make it im-
probable that liability under such state 
statutes would be imposed; (x) any re-
striction on alienability of the securi-
ties to be registered; and (xi) any provi-
sion discriminating against any exist-
ing or prospective holder of such secu-
rities as a result of such security hold-
er owning a substantial amount of se-
curities. 

(2) If the rights of holders of such 
stock may be modified otherwise than 
by a vote of a majority or more of the 
shares outstanding, voting as a class, 
so state and explain briefly. 

(3) If preferred stock is to be reg-
istered, describe briefly any restriction 
on the repurchase or redemption of 
shares by the registrant while there is 
any arrearage in the payment of divi-
dends or sinking fund installments. If 
there is no such restriction, so state. 

(4) If the rights evidenced by, or 
amounts payable with respect to, the 
shares to be registered are, or may be, 
materially limited or qualified by the 
rights of any other authorized class of 
securities, include the information re-
garding such other securities as will 
enable investors to understand such 
limitations or qualifications. No infor-
mation need be given, however, as to 
any class of securities all of which will 
be retired, provided appropriate steps 
to ensure such retirement will be com-
pleted prior to or upon delivery by the 
registrant of the shares. 

(5) Describe briefly or cross-reference 
to a description in another part of the 
document, any provision of the reg-
istrant’s charter or by-laws that would 
have an effect of delaying, deferring or 
preventing a change in control of the 
registrant and that would operate only 
with respect to an extraordinary cor-
porate transaction involving the reg-
istrant (or any of its subsidiaries), such 
as a merger, reorganization, tender 
offer, sale or transfer of substantially 
all of its assets, or liquidation. Provi-
sions and arrangements required by 
law or imposed by governmental or ju-
dicial authority need not be described 
or discussed pursuant to this paragraph 
(a)(5). Provisions or arrangements 
adopted by the registrant to effect, or 
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further, compliance with laws or gov-
ernmental or judicial mandate are not 
subject to the immediately preceding 
sentence where such compliance did 
not require the specific provisions or 
arrangements adopted. 

(b) Debt securities. If debt securities 
are to be registered, state the title of 
such securities, the principal amount 
being offered, and, if a series, the total 
amount authorized and the total 
amount outstanding as of the most re-
cent practicable date; and describe 
such of the matter listed in paragraphs 
(b) (1) through (10) as are relevant. A 
complete legal description of the secu-
rities need not be given. For purposes 
solely of this Item, debt securities that 
differ from one another only as to the 
interest rate or maturity shall be re-
garded as securities of the same class. 
Outline briefly: 

(1) Provisions with respect to matu-
rity, interest, conversion, redemption, 
amortization, sinking fund, or retire-
ment; 

(2) Provisions with respect to the 
kind and priority of any lien securing 
the securities, together with a brief 
identification of the principal prop-
erties subject to such lien; 

(3) Provisions with respect to the 
subordination of the rights of holders 
of the securities to other security hold-
ers or creditors of the registrant; where 
debt securities are designated as subor-
dinated in accordance with Instruction 
1 to this Item, set forth the aggregate 
amount of outstanding indebtedness as 
of the most recent practicable date 
that by the terms of such debt securi-
ties would be senior to such subordi-
nated debt and describe briefly any 
limitation on the issuance of such addi-
tional senior indebtedness or state that 
there is no such limitation; 

(4) Provisions restricting the declara-
tion of dividends or requiring the main-
tenance of any asset ratio or the cre-
ation or maintenance of reserves; 

(5) Provisions restricting the incur-
rence of additional debt or the issuance 
of additional securities; in the case of 
secured debt, whether the securities 
being registered are to be issued on the 
basis of unbonded bondable property, 
the deposit of cash or otherwise; as of 
the most recent practicable date, the 
approximate amount of unbonded 

bondable property available as a basis 
for the issuance of bonds; provisions 
permitting the withdrawal of cash de-
posited as a basis for the issuance of 
bonds; and provisions permitting the 
release or substitution of assets secur-
ing the issue; Provided, however, That 
provisions permitting the release of as-
sets upon the deposit of equivalent 
funds or the pledge of equivalent prop-
erty, the release of property no longer 
required in the business, obsolete prop-
erty, or property taken by eminent do-
main or the application of insurance 
moneys, and other similar provisions 
need not be described; 

(6) The general type of event that 
constitutes a default and whether or 
not any periodic evidence is required to 
be furnished as to the absence of de-
fault or as to compliance with the 
terms of the indenture; 

(7) Provisions relating to modifica-
tion of the terms of the security or the 
rights of security holders; 

(8) If the rights evidenced by the se-
curities to be registered are, or may be, 
materially limited or qualified by the 
rights of any other authorized class of 
securities, the information regarding 
such other securities as will enable in-
vestors to understand the rights evi-
denced by the securities; to the extent 
not otherwise disclosed pursuant to 
this Item; no information need be 
given, however, as to any class of secu-
rities all of which will be retired, pro-
vided appropriate steps to ensure such 
retirement will be completed prior to 
or upon delivery by the registrant of 
the securities; 

(9) If debt securities are to be offered 
at a price such that they will be 
deemed to be offered at an ‘‘original 
issue discount’’ as defined in paragraph 
(a) of section 1273 of the Internal Rev-
enue Code (26 U.S.C. 1273), or if a debt 
security is sold in a package with an-
other security and the allocation of the 
offering price between the two securi-
ties may have the effect of offering the 
debt security at such an original issue 
discount, the tax effects thereof pursu-
ant to sections 1271–1278; 

(10) The name of the trustee(s) and 
the nature of any material relationship 
with the registrant or with any of its 
affiliates; the percentage of securities 
of the class necessary to require the 
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trustee to take action; and what in-
demnification the trustee may require 
before proceeding to enforce the lien. 

(c) Warrants and rights. If the securi-
ties described are to be offered pursu-
ant to warrants or rights state: 

(1) The amount of securities called 
for by such warrants or rights; 

(2) The period during which and the 
price at which the warrants or rights 
are exercisable; 

(3) The amount of warrants or rights 
outstanding; 

(4) Provisions for changes to or ad-
justments in the exercise price; and 

(5) Any other material terms of such 
rights on warrants. 

(d) Other securities. If securities other 
than capital stock, debt, warrants or 
rights are to be registered, include a 
brief description (comparable to that 
required in paragraphs (a), (b) and (c) 
of Item 202) of the rights evidenced 
thereby. 

(e) Market information for securities 
other than common equity. If securities 
other than common equity are to be 
registered and there is an established 
public trading market for such securi-
ties (as that term is used in Item 201 of 
Regulation S-K (§ 229.201 of this chap-
ter)) provide market information with 
respect to such securities comparable 
to that required by paragraph (a) of 
Item 201 of Regulation S-K (§ 229.201). 

(f) American Depositary Receipts. If De-
positary Shares represented by Amer-
ican Depositary Receipts are being reg-
istered, furnish the following informa-
tion: 

(1) The name of the depositary and 
the address of its principal executive 
office. 

(2) State the title of the American 
Depositary Receipts and identify the 
deposited security. Describe briefly the 
terms of deposit, including the provi-
sions, if any, with respect to: 

(i) The amount of deposited securi-
ties represented by one unit of Amer-
ican Depositary Receipts; 

(ii) The procedure for voting, if any, 
the deposited securities; 

(iii) The collection and distribution 
of dividends; 

(iv) The transmission of notices, re-
ports and proxy soliciting material; 

(v) The sale or exercise of rights; 

(vi) The deposit or sale of securities 
resulting from dividends, splits or 
plans of reorganization; 

(vii) Amendment, extension or termi-
nation of the deposit; 

(viii) Rights of holders of receipts to 
inspect the transfer books of the depos-
itary and the list of holders of receipts; 

(ix) Restrictions upon the right to de-
posit or withdraw the underlying secu-
rities; 

(x) Limitation upon the liability of 
the depositary. 

(3) Describe all fees and charges 
which may be imposed directly or indi-
rectly against the holder of the Amer-
ican Depositary Receipts, indicating 
the type of service, the amount of fee 
or charges and to whom paid. 

Instructions to Item 202: 1. Wherever the title 
of securities is required to be stated, there 
shall be given such information as will indi-
cate the type and general character of the 
securities, including the following: 

A. In the case of shares, the par or stated 
value, if any; the rate of dividends, if fixed, 
and whether cumulative or non-cumulative; 
a brief indication of the preference, if any; 
and if convertible or redeemable, a state-
ment to that effect; 

B. In the case of debt, the rate of interest; 
the date of maturity or, if the issue matures 
serially, a brief indication of the serial ma-
turities, such as ‘‘maturing serially from 
1955 to 1960’’; if the payment of principal or 
interest is contingent, an appropriate indica-
tion of such contingency; a brief indication 
of the priority of the issue; and, if convert-
ible or callable, a statement to that effect; 
or 

C. In the case of any other kind of secu-
rity, appropriate information of comparable 
character. 

2. If the registrant is a foreign registrant, 
include (to the extent not disclosed in the 
document pursuant to Item 201 of Regulation 
S-K (§ 229.201) or otherwise) in the descrip-
tion of the securities: 

A. A brief description of any limitations on 
the right of nonresident or foreign owners to 
hold or vote such securities imposed by for-
eign law or by the charter or other con-
stituent document of the registrant, or if no 
such limitations are applicable, so state; 

B. A brief description of any governmental 
laws, decrees or regulations in the country 
in which the registrant is organized affecting 
the remittance of dividends, interest and 
other payments to nonresident holders of the 
securities being registered; 

C. A brief outline of all taxes, including 
withholding provisions, to which United 
States security holders are subject under ex-
isting laws and regulations of the foreign 
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country in which the registrant is organized; 
and 

D. A brief description of pertinent provi-
sions of any reciprocal tax treaty between 
such foreign country and the United States 
regarding withholding or, if there is no such 
treaty, so state. 

3. Section 305(a)(2) of the Trust Indenture 
Act of 1939, 15 U.S.C. 77aaa et seq., as amend-
ed (‘‘Trust Indenture Act’’), shall not be 
deemed to require the inclusion in a registra-
tion statement, prospectus, or annual report 
on Form 10–K of any information not re-
quired by this Item or Item 601(b)(4)(vi) of 
this chapter. 

4. Where convertible securities or stock 
purchase warrants are being registered that 
are subject to redemption or call, the de-
scription of the conversion terms of the secu-
rities or material terms of the warrants shall 
disclose: 

A. Whether the right to convert or pur-
chase the securities will be forfeited unless 
it is exercised before the date specified in a 
notice of the redemption or call; 

B. The expiration or termination date of 
the warrants; 

C. The kinds, frequency and timing of no-
tice of the redemption or call, including the 
cities or newspapers in which notice will be 
published (where the securities provide for a 
class of newspapers or group of cities in 
which the publication may be made at the 
discretion of the registrant, the registrant 
should describe such provision); and 

D. In the case of bearer securities, that in-
vestors are responsible for making arrange-
ments to prevent loss of the right to convert 
or purchase in the event of redemption of 
call, for example, by reading the newspapers 
in which the notice of redemption or call 
may be published. 

5. The response to paragraph (f) shall in-
clude information with respect to fees and 
charges in connection with (A) the deposit or 
substitution of the underlying securities; (B) 
receipt and distribution of dividends; (C) the 
sale or exercise of rights; (D) the withdrawal 
of the underlying security; and (E) the trans-
ferring, splitting or grouping of receipts. In-
formation with respect to the right to col-
lect the fees and charges against dividends 
received and deposited securities shall be in-
cluded in response to this item. 

6. For asset-backed securities, see also 
Item 1113 of Regulation AB (§ 229.1113). 

NOTE TO § 229.202: If the securities being de-
scribed have been accepted for listing on an 
exchange, the exchange may be identified. 
The document should not, however, convey 
the impression that the registrant may 
apply successfully for listing of the securi-
ties on an exchange or that, in the case of an 
underwritten offering, the underwriters may 
request the registrant to apply for such list-
ing, unless there is reasonable assurance 

that the securities to be offered will be ac-
ceptable to a securities exchange for listing. 

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 54768, Dec. 6, 1982; 51 FR 42056, Nov. 20, 
1986; 70 FR 1593, Jan. 7, 2005; 84 FR 12717, Apr. 
2, 2019; 84 FR 39967, Aug. 13, 2019] 

Subpart 229.300—Financial 
Information 

§ 229.301 [Reserved] 

§ 229.302 (Item 302) Supplementary fi-
nancial information. 

(a) Disclosure of material quarterly 
changes. When there are one or more 
retrospective changes to the state-
ments of comprehensive income for 
any of the quarters within the two 
most recent fiscal years or any subse-
quent interim period for which finan-
cial statements are included or are re-
quired to be included by §§ 210.3–01 
through 210.3–20 of this chapter (Article 
3 of Regulation S–X) that individually 
or in the aggregate are material, pro-
vide an explanation of the reasons for 
such material changes and disclose, for 
each affected quarterly period and the 
fourth quarter in the affected year, 
summarized financial information re-
lated to the statements of comprehen-
sive income as specified in § 210.1– 
02(bb)(1)(ii) of this chapter (Rule 1– 
02(bb)(1)(ii) of Regulation S–X) and 
earnings per share reflecting such 
changes. 

(1) If the financial statements to 
which this information relates have 
been reported on by an accountant, ap-
propriate professional standards and 
procedures, as enumerated in Auditing 
Standards issued by the Public Com-
pany Accounting Oversight Board 
(‘‘PCAOB’’), shall be followed by the re-
porting accountant with regard to the 
disclosure required by this paragraph 
(a). 

(2) This paragraph (a) applies to any 
registrant, except a foreign private 
issuer, that has securities registered 
pursuant to sections 12(b) (15 U.S.C. 
78l(b)) (other than mutual life insur-
ance companies) or 12(g) of the Ex-
change Act (15 U.S.C. 78l(g)) after the 
registrant’s initial registration of secu-
rities under these sections. 

(3) A registrant that qualifies as a 
smaller reporting company, as defined 
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by § 229.10(f)(1), is not required to pro-
vide the information required by this 
section. 

(b) Information about oil and gas pro-
ducing activities. Registrants engaged in 
oil and gas producing activities shall 
present the information about oil and 
gas producing activities (as those ac-
tivities are defined in Regulation S-X, 
§ 210.4–10(a)) specified in FASB ASC 
Topic 932, Extractive Activities—Oil and 
Gas, if such oil and gas producing ac-
tivities are regarded as significant 
under one or more of the tests set forth 
in FASB ASC Subtopic 932–235, Extrac-
tive Activities—Oil and Gas—Notes to Fi-
nancial Statements, for ‘Significant Ac-
tivities.’ 

Instruction 1 to paragraph (b). (a) FASB ASC 
Subtopic 932–235 disclosures that relate to 
annual periods shall be presented for each 
annual period for which a statement of com-
prehensive income (as defined in § 210.1–02 of 
Regulation S–X) is required, (b) FASB ASC 
Subtopic 932–235 disclosures required as of 
the end of an annual period shall be pre-
sented as of the date of each audited balance 
sheet required, and (c) FASB ASC Subtopic 
932–235 disclosures required as of the begin-
ning of an annual period shall be presented 
as of the beginning of each annual period for 
which a statement of comprehensive income 
(as defined in § 210.1–02 of Regulation S–X) is 
required. 
Instruction 2 to paragraph (b). This paragraph, 
together with § 210.4–10 of Regulation S-X, 
prescribes financial reporting standards for 
the preparation of accounts by persons en-
gaged, in whole or in part, in the production 
of crude oil or natural gas in the United 
States, pursuant to Section 503 of the Energy 
Policy and Conservation Act of 1975 (42 
U.S.C. 8383) (‘‘EPCA’’) and Section 11(c) of 
the Energy Supply and Environmental Co-
ordination Act of 1974 (15 U.S.C. 796) 
(‘‘ESECA’’) as amended by Section 506 of 
EPCA. The application of the paragraph to 
those oil and gas producing operations of 
companies regulated for ratemaking pur-
poses on an individual-company-cost-of-serv-
ice basis may, however, give appropriate rec-
ognition to differences arising because of the 
effect of the ratemaking process. 
Instruction 3 to paragraph (b). Any person ex-
empted by the Department of Energy from 
any record-keeping or reporting require-
ments pursuant to Section 11(c) of ESECA, 
as amended, is similarly exempted from the 
related provisions of this paragraph in the 
preparation of accounts pursuant to EPCA. 
This exemption does not affect the applica-
bility of this paragraph to filings pursuant 
to the federal securities laws. 

(c)Smaller reporting companies. A reg-
istrant that qualifies as a smaller re-
porting company, as defined by 
§ 229.10f(1), is not required to provide 
the information required by this Item. 

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 57914, Dec. 29, 1982; 52 FR 30919, Aug. 18, 
1987; 56 FR 30053, July 1, 1991; 64 FR 73402, 
Dec. 30, 1999; 73 FR 958, Jan. 4, 2008; 74 FR 
18617, Apr. 23, 2009; 76 FR 50120, Aug. 12, 2011; 
83 FR 50210, Oct. 4, 2018; 86 FR 2126, Jan. 11, 
2021] 

§ 229.303 (Item 303) Management’s dis-
cussion and analysis of financial 
condition and results of operations. 

(a) Objective. The objective of the dis-
cussion and analysis is to provide ma-
terial information relevant to an as-
sessment of the financial condition and 
results of operations of the registrant 
including an evaluation of the amounts 
and certainty of cash flows from oper-
ations and from outside sources. The 
discussion and analysis must focus spe-
cifically on material events and uncer-
tainties known to management that 
are reasonably likely to cause reported 
financial information not to be nec-
essarily indicative of future operating 
results or of future financial condition. 
This includes descriptions and amounts 
of matters that have had a material 
impact on reported operations, as well 
as matters that are reasonably likely 
based on management’s assessment to 
have a material impact on future oper-
ations. The discussion and analysis 
must be of the financial statements 
and other statistical data that the reg-
istrant believes will enhance a reader’s 
understanding of the registrant’s finan-
cial condition, cash flows and other 
changes in financial condition and re-
sults of operations. A discussion and 
analysis that meets the requirements 
of this paragraph (a) is expected to bet-
ter allow investors to view the reg-
istrant from management’s perspec-
tive. 

(b) Full fiscal years. The discussion of 
financial condition, changes in finan-
cial condition and results of operations 
must provide information as specified 
in paragraphs (b)(1) through (3) of this 
section and such other information 
that the registrant believes to be nec-
essary to an understanding of its finan-
cial condition, changes in financial 
condition and results of operations. 
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Where the financial statements reflect 
material changes from period-to-period 
in one or more line items, including 
where material changes within a line 
item offset one another, describe the 
underlying reasons for these material 
changes in quantitative and qualitative 
terms. Where in the registrant’s judg-
ment a discussion of segment informa-
tion and/or of other subdivisions (e.g., 
geographic areas, product lines) of the 
registrant’s business would be nec-
essary to an understanding of such 
business, the discussion must focus on 
each relevant reportable segment and/ 
or other subdivision of the business and 
on the registrant as a whole. 

(1) Liquidity and capital resources. 
Analyze the registrant’s ability to gen-
erate and obtain adequate amounts of 
cash to meet its requirements and its 
plans for cash in the short-term (i.e., 
the next 12 months from the most re-
cent fiscal period end required to be 
presented) and separately in the long- 
term (i.e., beyond the next 12 months). 
The discussion should analyze material 
cash requirements from known con-
tractual and other obligations. Such 
disclosures must specify the type of ob-
ligation and the relevant time period 
for the related cash requirements. As 
part of this analysis, provide the infor-
mation in paragraphs (b)(1)(i) and (ii) 
of this section. 

(i) Liquidity. Identify any known 
trends or any known demands, commit-
ments, events or uncertainties that 
will result in or that are reasonably 
likely to result in the registrant’s li-
quidity increasing or decreasing in any 
material way. If a material deficiency 
is identified, indicate the course of ac-
tion that the registrant has taken or 
proposes to take to remedy the defi-
ciency. Also identify and separately de-
scribe internal and external sources of 
liquidity, and briefly discuss any mate-
rial unused sources of liquid assets. 

(ii) Capital resources. (A) Describe the 
registrant’s material cash require-
ments, including commitments for cap-
ital expenditures, as of the end of the 
latest fiscal period, the anticipated 
source of funds needed to satisfy such 
cash requirements and the general pur-
pose of such requirements. 

(B) Describe any known material 
trends, favorable or unfavorable, in the 

registrant’s capital resources. Indicate 
any reasonably likely material changes 
in the mix and relative cost of such re-
sources. The discussion must consider 
changes among equity, debt, and any 
off-balance sheet financing arrange-
ments. 

(2) Results of operations. (i) Describe 
any unusual or infrequent events or 
transactions or any significant eco-
nomic changes that materially affected 
the amount of reported income from 
continuing operations and, in each 
case, indicate the extent to which in-
come was so affected. In addition, de-
scribe any other significant compo-
nents of revenues or expenses that, in 
the registrant’s judgment, would be 
material to an understanding of the 
registrant’s results of operations. 

(ii) Describe any known trends or un-
certainties that have had or that are 
reasonably likely to have a material 
favorable or unfavorable impact on net 
sales or revenues or income from con-
tinuing operations. If the registrant 
knows of events that are reasonably 
likely to cause a material change in 
the relationship between costs and rev-
enues (such as known or reasonably 
likely future increases in costs of labor 
or materials or price increases or in-
ventory adjustments), the change in 
the relationship must be disclosed. 

(iii) If the statement of comprehen-
sive income presents material changes 
from period to period in net sales or 
revenue, if applicable, describe the ex-
tent to which such changes are attrib-
utable to changes in prices or to 
changes in the volume or amount of 
goods or services being sold or to the 
introduction of new products or serv-
ices. 

(3) Critical accounting estimates. Crit-
ical accounting estimates are those es-
timates made in accordance with gen-
erally accepted accounting principles 
that involve a significant level of esti-
mation uncertainty and have had or 
are reasonably likely to have a mate-
rial impact on the financial condition 
or results of operations of the reg-
istrant. Provide qualitative and quan-
titative information necessary to un-
derstand the estimation uncertainty 
and the impact the critical accounting 
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estimate has had or is reasonably like-
ly to have on financial condition or re-
sults of operations to the extent the in-
formation is material and reasonably 
available. This information should in-
clude why each critical accounting es-
timate is subject to uncertainty and, 
to the extent the information is mate-
rial and reasonably available, how 
much each estimate and/or assumption 
has changed over a relevant period, and 
the sensitivity of the reported amount 
to the methods, assumptions and esti-
mates underlying its calculation. 

Instructions to paragraph (b): 1. Gen-
erally, the discussion must cover the 
periods covered by the financial state-
ments included in the filing and the 
registrant may use any presentation 
that in the registrant’s judgment en-
hances a reader’s understanding. A 
smaller reporting company’s discussion 
must cover the two-year period re-
quired in §§ 210.8–01 through 210.8–08 of 
this chapter (Article 8 of Regulation S– 
X) and may use any presentation that 
in the registrant’s judgment enhances 
a reader’s understanding. For reg-
istrants providing financial statements 
covering three years in a filing, discus-
sion about the earliest of the three 
years may be omitted if such discus-
sion was already included in the reg-
istrant’s prior filings on EDGAR that 
required disclosure in compliance with 
§ 229.303 (Item 303 of Regulation S–K), 
provided that registrants electing not 
to include a discussion of the earliest 
year must include a statement that 
identifies the location in the prior fil-
ing where the omitted discussion may 
be found. An emerging growth com-
pany, as defined in § 230.405 of this 
chapter (Rule 405 of the Securities Act) 
or § 240.12b-2 of this chapter (Rule 12b– 
2 of the Exchange Act), may provide 
the discussion required in paragraph 
(b) of this section for its two most re-
cent fiscal years if, pursuant to Section 
7(a) of the Securities Act of 1933 (15 
U.S.C. 77g(a)), it provides audited fi-
nancial statements for two years in a 
Securities Act registration statement 
for the initial public offering of the 
emerging growth company’s common 
equity securities. 

2. If the reasons underlying a mate-
rial change in one line item in the fi-
nancial statements also relate to other 

line items, no repetition of such rea-
sons in the discussion is required and a 
line-by-line analysis of the financial 
statements as a whole is neither re-
quired nor generally appropriate. Reg-
istrants need not recite the amounts of 
changes from period to period if they 
are readily computable from the finan-
cial statements. The discussion must 
not merely repeat numerical data con-
tained in the financial statements. 

3. Provide the analysis in a format 
that facilitates easy understanding and 
that supplements, and does not dupli-
cate, disclosure already provided in the 
filing. For critical accounting esti-
mates, this disclosure must supple-
ment, but not duplicate, the descrip-
tion of accounting policies or other dis-
closures in the notes to the financial 
statements. 

4. For the liquidity and capital re-
sources disclosure, discussion of mate-
rial cash requirements from known 
contractual obligations may include, 
for example, lease obligations, pur-
chase obligations, or other liabilities 
reflected on the registrant’s balance 
sheet. Except where it is otherwise 
clear from the discussion, the reg-
istrant must discuss those balance 
sheet conditions or income or cash flow 
items which the registrant believes 
may be indicators of its liquidity con-
dition. 

5. Where financial statements pre-
sented or incorporated by reference in 
the registration statement are required 
by § 210.4–08(e)(3) of this chapter (Rule 
4–08(e)(3) of Regulation S–X) to include 
disclosure of restrictions on the ability 
of both consolidated and unconsoli-
dated subsidiaries to transfer funds to 
the registrant in the form of cash divi-
dends, loans or advances, the discus-
sion of liquidity must include a discus-
sion of the nature and extent of such 
restrictions and the impact such re-
strictions have had or are reasonably 
likely to have on the ability of the par-
ent company to meet its cash obliga-
tions. 

6. Any forward-looking information 
supplied is expressly covered by the 
safe harbor rule for projections. See 17 
CFR 230.175 [Rule 175 under the Securi-
ties Act], 17 CFR 240.3b-6 [Rule 3b-6 
under the Exchange Act], and Securi-
ties Act Release No. 6084 (June 25, 1979). 
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7. All references to the registrant in 
the discussion and in this section mean 
the registrant and its subsidiaries con-
solidated. 

8. Discussion of commitments or obli-
gations, including contingent obliga-
tions, arising from arrangements with 
unconsolidated entities or persons that 
have or are reasonably likely to have a 
material current or future effect on a 
registrant’s financial condition, 
changes in financial condition, reve-
nues or expenses, results of operations, 
liquidity, cash requirements or capital 
resources must be provided even when 
the arrangement results in no obliga-
tions being reported in the registrant’s 
consolidated balance sheets. Such off- 
balance sheet arrangements may in-
clude: Guarantees; retained or contin-
gent interests in assets transferred; 
contractual arrangements that support 
the credit, liquidity or market risk for 
transferred assets; obligations that 
arise or could arise from variable inter-
ests held in an unconsolidated entity; 
or obligations related to derivative in-
struments that are both indexed to and 
classified in a registrant’s own equity 
under U.S. GAAP. 

9. If the registrant is a foreign pri-
vate issuer, briefly discuss any perti-
nent governmental economic, fiscal, 
monetary, or political policies or fac-
tors that have materially affected or 
could materially affect, directly or in-
directly, its operations or investments 
by United States nationals. The discus-
sion must also consider the impact of 
hyperinflation if hyperinflation has oc-
curred in any of the periods for which 
audited financial statements or 
unaudited interim financial statements 
are filed. See § 210.3–20(c) of this chap-
ter (Rule 3–20(c) of Regulation S–X) for 
a discussion of cumulative inflation 
rates that may trigger the requirement 
in this instruction 9 to this paragraph 
(b). 

10. If the registrant is a foreign pri-
vate issuer, the discussion must focus 
on the primary financial statements 
presented in the registration statement 
or report. The foreign private issuer 
must refer to the reconciliation to 
United States generally accepted ac-
counting principles and discuss any as-
pects of the difference between foreign 
and United States generally accepted 

accounting principles, not discussed in 
the reconciliation, that the registrant 
believes are necessary for an under-
standing of the financial statements as 
a whole, if applicable. 

11. The term statement of comprehen-
sive income is as defined in § 210.1–02 of 
this chapter (Rule 1–02 of Regulation 
S–X). 

(c) Interim periods. If interim period 
financial statements are included or 
are required to be included by 17 CFR 
210.3 [Article 3 of Regulation S–X], a 
management’s discussion and analysis 
of the financial condition and results of 
operations must be provided so as to 
enable the reader to assess material 
changes in financial condition and re-
sults of operations between the periods 
specified in paragraphs (c)(1) and (2) of 
this section. The discussion and anal-
ysis must include a discussion of mate-
rial changes in those items specifically 
listed in paragraph (b) of this section. 

(1) Material changes in financial condi-
tion. Discuss any material changes in 
financial condition from the end of the 
preceding fiscal year to the date of the 
most recent interim balance sheet pro-
vided. If the interim financial state-
ments include an interim balance sheet 
as of the corresponding interim date of 
the preceding fiscal year, any material 
changes in financial condition from 
that date to the date of the most re-
cent interim balance sheet provided 
also must be discussed. If discussions of 
changes from both the end and the cor-
responding interim date of the pre-
ceding fiscal year are required, the dis-
cussions may be combined at the dis-
cretion of the registrant. 

(2) Material changes in results of oper-
ations. (i) Discuss any material changes 
in the registrant’s results of operations 
with respect to the most recent fiscal 
year-to-date period for which a state-
ment of comprehensive income is pro-
vided and the corresponding year-to- 
date period of the preceding fiscal year. 

(ii) Discuss any material changes in 
the registrant’s results of operations 
with respect to either the most recent 
quarter for which a statement of com-
prehensive income is provided and the 
corresponding quarter for the pre-
ceding fiscal year or, in the alter-
native, the most recent quarter for 
which a statement of comprehensive 
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income is provided and the imme-
diately preceding sequential quarter. If 
the latter immediately preceding se-
quential quarter is discussed, then pro-
vide in summary form the financial in-
formation for that immediately pre-
ceding sequential quarter that is sub-
ject of the discussion or identify the 
registrant’s prior filings on EDGAR 
that present such information. If there 
is a change in the form of presentation 
from period to period that forms the 
basis of comparison from previous peri-
ods provided pursuant to this para-
graph, the registrant must discuss the 
reasons for changing the basis of com-
parison and provide both comparisons 
in the first filing in which the change 
is made. 

Instructions to paragraph (c): 1. If in-
terim financial statements are pre-
sented together with financial state-
ments for full fiscal years, the discus-
sion of the interim financial informa-
tion must be prepared pursuant to this 
paragraph (c) and the discussion of the 
full fiscal year’s information must be 
prepared pursuant to paragraph (b) of 
this section. Such discussions may be 
combined. Instructions 2, 3, 4, 6, 8, and 
11 to paragraph (b) of this section apply 
to this paragraph (c). 

2. The registrant’s discussion of ma-
terial changes in results of operations 
must identify any significant elements 
of the registrant’s income or loss from 
continuing operations which do not 
arise from or are not necessarily rep-
resentative of the registrant’s ongoing 
business. 

[86 FR 2126, Jan. 11, 2021] 

§ 229.304 (Item 304) Changes in and 
disagreements with accountants on 
accounting and financial disclosure. 

(a)(1) If during the registrant’s two 
most recent fiscal years or any subse-
quent interim period, an independent 
accountant who was previously en-
gaged as the principal accountant to 
audit the registrant’s financial state-
ments, or an independent accountant 
who was previously engaged to audit a 
significant subsidiary and on whom the 
principal accountant expressed reli-
ance in its report, has resigned (or indi-
cated it has declined to stand for re- 
election after the completion of the 

current audit) or was dismissed, then 
the registrant shall: 

(i) State whether the former account-
ant resigned, declined to stand for re- 
election or was dismissed and the date 
thereof. 

(ii) State whether the principal ac-
countant’s report on the financial 
statements for either of the past two 
years contained an adverse opinion or a 
disclaimer of opinion, or was qualified 
or modified as to uncertainty, audit 
scope, or accounting principles; and 
also describe the nature of each such 
adverse opinion, disclaimer of opinion, 
modification, or qualification. 

(iii) State whether the decision to 
change accountants was recommended 
or approved by: 

(A) Any audit or similar committee 
of the board of directors, if the issuer 
has such a committee; or 

(B) The board of directors, if the 
issuer has no such committee. 

(iv) State whether during the reg-
istrant’s two most recent fiscal years 
and any subsequent interim period pre-
ceding such resignation, declination or 
dismissal there were any disagree-
ments with the former accountant on 
any matter of accounting principles or 
practices, financial statement disclo-
sure, or auditing scope or procedure, 
which disagreement(s), if not resolved 
to the satisfaction of the former ac-
countant, would have caused it to 
make reference to the subject matter 
of the disagreement(s) in connection 
with its report. Also, (A) describe each 
such disagreement; (B) state whether 
any audit or similar committee of the 
board of directors, or the board of di-
rectors, discussed the subject matter of 
each of such disagreements with the 
former accountant; and (C) state 
whether the registrant has authorized 
the former accountant to respond fully 
to the inquiries of the successor ac-
countant concerning the subject mat-
ter of each of such disagreements and, 
if not, describe the nature of any limi-
tation thereon and the reason there-
fore. The disagreements required to be 
reported in response to this Item in-
clude both those resolved to the former 
accountant’s satisfaction and those not 
resolved to the former accountant’s 
satisfaction. Disagreements con-
templated by this Item are those that 
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occur at the decision-making level, i.e., 
between personnel of the registrant re-
sponsible for presentation of its finan-
cial statements and personnel of the 
accounting firm responsible for ren-
dering its report. 

(v) Provide the information required 
by paragraph (a)(1)(iv) of this Item for 
each of the kinds of events (even 
though the registrant and the former 
accountant did not express a difference 
of opinion regarding the event) listed 
in paragraphs (a)(1)(v) (A) through (D) 
of this section, that occurred within 
the registrant’s two most recent fiscal 
years and any subsequent interim pe-
riod preceding the former accountant’s 
resignation, declination to stand for re- 
election, or dismissal (‘‘reportable 
events’’). If the event led to a disagree-
ment or difference of opinion, then the 
event should be reported as a disagree-
ment under paragraph (a)(1)(iv) and 
need not be repeated under this para-
graph. 

(A) The accountant’s having advised 
the registrant that the internal con-
trols necessary for the registrant to de-
velop reliable financial statements do 
not exist; 

(B) The accountant’s having advised 
the registrant that information has 
come to the accountant’s attention 
that has led it to no longer be able to 
rely on management’s representations, 
or that has made it unwilling to be as-
sociated with the financial statements 
prepared by management; 

(C)(1) The accountant’s having ad-
vised the registrant of the need to ex-
pand significantly the scope of its 
audit, or that information has come to 
the accountant’s attention during the 
time period covered by Item 
304(a)(1)(iv), that if further inves-
tigated may: 

(i) Materially impact the fairness or 
reliability of either: a previously 
issued audit report or the underlying 
financial statements; or the financial 
statements issued or to be issued cov-
ering the fiscal period(s) subsequent to 
the date of the most recent financial 
statements covered by an audit report 
(including information that may pre-
vent it from rendering an unqualified 
audit report on those financial state-
ments), or 

(ii) Cause it to be unwilling to rely on 
management’s representations or be 
associated with the registrant’s finan-
cial statements, and 

(2) Due to the accountant’s resigna-
tion (due to audit scope limitations or 
otherwise) or dismissal, or for any 
other reason, the accountant did not so 
expand the scope of its audit or con-
duct such further investigation; or 

(D)(1) The accountant’s having ad-
vised the registrant that information 
has come to the accountant’s attention 
that it has concluded materially im-
pacts the fairness or reliability of ei-
ther (i) a previously issued audit report 
or the underlying financial statements, 
or (ii) the financial statements issued 
or to be issued covering the fiscal pe-
riod(s) subsequent to the date of the 
most recent financial statements cov-
ered by an audit report (including in-
formation that, unless resolved to the 
accountant’s satisfaction, would pre-
vent it from rendering an unqualified 
audit report on those financial state-
ments), and 

(2) Due to the accountant’s resigna-
tion, dismissal or declination to stand 
for re-election, or for any other reason, 
the issue has not been resolved to the 
accountant’s satisfaction prior to its 
resignation, dismissal or declination to 
stand for re-election. 

(2) If during the registrant’s two 
most recent fiscal years or any subse-
quent interim period, a new inde-
pendent accountant has been engaged 
as either the principal accountant to 
audit the registrant’s financial state-
ments, or as an independent account-
ant to audit a significant subsidiary 
and on whom the principal accountant 
is expected to express reliance in its re-
port, then the registrant shall identify 
the newly engaged accountant and in-
dicate the date of such accountant’s 
engagement. In addition, if during the 
registrant’s two most recent fiscal 
years, and any subsequent interim pe-
riod prior to engaging that accountant, 
the registrant (or someone on its be-
half) consulted the newly engaged ac-
countant regarding: 

(i) Either: The application of ac-
counting principles to a specified 
transaction, either completed or pro-
posed; or the type of audit opinion that 
might be rendered on the registrant’s 
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financial statements, and either a writ-
ten report was provided to the reg-
istrant or oral advice was provided 
that the new accountant concluded was 
an important factor considered by the 
registrant in reaching a decision as to 
the accounting, auditing or financial 
reporting issue; or 

(ii) Any matter that was either the 
subject of a disagreement (as defined in 
paragraph 304(a)(1)(iv) and the related 
instructions to this item) or a report-
able event (as described in paragraph 
304(a)(1)(v)), then the registrant shall: 

(A) So state and identify the issues 
that were the subjects of those con-
sultations; 

(B) Briefly describe the views of the 
newly engaged accountant as expressed 
orally or in writing to the registrant 
on each such issue and, if written views 
were received by the registrant, file 
them as an exhibit to the report or reg-
istration statement requiring compli-
ance with this Item 304(a); 

(C) State whether the former ac-
countant was consulted by the reg-
istrant regarding any such issues, and 
if so, provide a summary of the former 
accountant’s views; and 

(D) Request the newly engaged ac-
countant to review the disclosure re-
quired by this Item 304(a) before it is 
filed with the Commission and provide 
the new accountant the opportunity to 
furnish the registrant with a letter ad-
dressed to the Commission containing 
any new information, clarification of 
the registrant’s expression of its views, 
or the respects in which it does not 
agree with the statements made by the 
registrant in response to Item 304(a). 
The registrant shall file any such let-
ter as an exhibit to the report or reg-
istration statement containing the dis-
closure required by this Item. 

(3) The registrant shall provide the 
former accountant with a copy of the 
disclosures it is making in response to 
this Item 304(a) that the former ac-
countant shall receive no later than 
the day that the disclosures are filed 
with the Commission. The registrant 
shall request the former accountant to 
furnish the registrant with a letter ad-
dressed to the Commission stating 
whether it agrees with the statements 
made by the registrant in response to 
this Item 304(a) and, if not, stating the 

respects in which it does not agree. The 
registrant shall file the former ac-
countant’s letter as an exhibit to the 
report on registration statement con-
taining this disclosure. If the former 
accountant’s letter is unavailable at 
the time of filing such report or reg-
istration statement, then the reg-
istrant shall request the former ac-
countant to provide the letter as 
promptly as possible so that the reg-
istrant can file the letter with the 
Commission within ten business days 
after the filing of the report or reg-
istration statement. Notwithstanding 
the ten business day period, the reg-
istrant shall file the letter by amend-
ment within two business days of re-
ceipt; if the letter is received on a Sat-
urday, Sunday or holiday on which the 
Commission is not open for business, 
then the two business day period shall 
begin to run on and shall include the 
first business day thereafter. The 
former accountant may provide the 
registrant with an interim letter high-
lighting specific areas of concern and 
indicating that a more detailed letter 
will be forthcoming within the ten 
business day period noted above. If not 
filed with the report or registration 
statement containing the registrant’s 
disclosure under this Item 304(a), then 
the interim letter, if any, shall be filed 
by the registrant by amendment within 
two business days of receipt. 

(b) If: (1) In connection with a change 
in accountants subject to paragraph (a) 
of this Item 304, there was any dis-
agreement of the type described in 
paragraph (a)(1)(iv) or any reportable 
event as described in paragraph 
(a)(1)(v) of this Item; 

(2) During the fiscal year in which 
the change in accountants took place 
or during the subsequent fiscal year, 
there have been any transactions or 
events similar to those which involved 
such disagreement or reportable event; 
and 

(3) Such transactions or events were 
material and were accounted for or dis-
closed in a manner different from that 
which the former accountants appar-
ently would have concluded was re-
quired, the registrant shall state the 
existence and nature of the disagree-
ment or reportable event and also state 
the effect on the financial statements 
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if the method had been followed which 
the former accountants apparently 
would have concluded was required. 
These disclosures need not be made if 
the method asserted by the former ac-
countants ceases to be generally ac-
cepted because of authoritative stand-
ards or interpretations subsequently 
issued. 

Instructions to Item 304: 1. The disclosure 
called for by paragraph (a) of this Item need 
not be provided if it has been previously re-
ported as that term is defined in Rule 12b–2 
under the Exchange Act (§ 240.12b–2 of this 
chapter); the disclosure called for by para-
graph (a) must be provided, however, not-
withstanding prior disclosure, if required 
pursuant to Item 9 of Schedule 14A (§ 240.14a– 
101 of this chapter). The disclosure called for 
by paragraph (b) of this section must be fur-
nished, where required, notwithstanding any 
prior disclosure about accountant changes or 
disagreements. 

2. When disclosure is required by paragraph 
(a) of this section in an annual report to se-
curity holders pursuant to Rule 14a–3 
(§ 240.14a–3 of this chapter) or Rule 14c–3 
(§ 240.14c–3 of this chapter), or in a proxy or 
information statement filed pursuant to the 
requirements of Schedule 14A or 14C 
(§ 240.14a–101 or § 240.14c–101 of this chapter), 
in lieu of a letter pursuant to paragraph 
(a)(2)(D) or (a)(3), prior to filing such mate-
rials with or furnishing such materials to 
the Commission, the registrant shall furnish 
the disclosure required by paragraph (a) of 
this section to any former accountant en-
gaged by the registrant during the period set 
forth in paragraph (a) of this section and to 
the newly engaged accountant. If any such 
accountant believes that the statements 
made in response to paragraph (a) of this sec-
tion are incorrect or incomplete, it may 
present its views in a brief statement, ordi-
narily expected not to exceed 200 words, to 
be included in the annual report or proxy or 
information statement. This statement shall 
be submitted to the registrant within ten 
business days of the date the accountant re-
ceives the registrant’s disclosure. Further, 
unless the written views of the newly en-
gaged accountant required to be filed as an 
exhibit by paragraph (a)(2)(B) of this Item 
304 have been previously filed with the Com-
mission the registrant shall file a Form 8–K 
concurrently with the annual report or 
proxy or information statement for the pur-
pose of filing the written views as exhibits 
thereto. 

3. The information required by Item 304(a) 
need not be provided for a company being ac-
quired by the registrant that is not subject 
to the filing requirements of either section 
13(a) or 15(d) of the Exchange Act, or, be-
cause of section 12(i) of the Exchange Act, 

has not furnished an annual report to secu-
rity holders pursuant to Rule 14a–3 or Rule 
14c–3 for its latest fiscal year. 

4. The term ‘‘disagreements’’ as used in 
this Item shall be interpreted broadly, to in-
clude any difference of opinion concerning 
any matter of accounting principles or prac-
tices, financial statement disclosure, or au-
diting scope or procedure which (if not re-
solved to the satisfaction of the former ac-
countant) would have caused it to make ref-
erence to the subject matter of the disagree-
ment in connection with its report. It is not 
necessary for there to have been an argu-
ment to have had a disagreement, merely a 
difference of opinion. For purposes of this 
Item, however, the term disagreements does 
not include initial differences of opinion 
based on incomplete facts or preliminary in-
formation that were later resolved to the 
former accountant’s satisfaction by, and pro-
viding the registrant and the accountant do 
not continue to have a difference of opinion 
upon, obtaining additional relevant facts or 
information. 

5. In determining whether any disagree-
ment or reportable event has occurred, an 
oral communication from the engagement 
partner or another person responsible for 
rendering the accounting firm’s opinion (or 
their designee) will generally suffice as the 
accountant advising the registrant of a re-
portable event or as a statement of a dis-
agreement at the ‘‘decision-making level’’ 
within the accounting firm and require dis-
closure under this Item. 

[53 FR 12929, Apr. 20, 1988, as amended at 54 
FR 9774, Mar. 8, 1989] 

§ 229.305 (Item 305) Quantitative and 
qualitative disclosures about mar-
ket risk. 

(a) Quantitative information about mar-
ket risk. (1) Registrants shall provide, 
in their reporting currency, quan-
titative information about market risk 
as of the end of the latest fiscal year, 
in accordance with one of the following 
three disclosure alternatives. In pre-
paring this quantitative information, 
registrants shall categorize market 
risk sensitive instruments into instru-
ments entered into for trading pur-
poses and instruments entered into for 
purposes other than trading purposes. 
Within both the trading and other than 
trading portfolios, separate quan-
titative information shall be presented, 
to the extent material, for each market 
risk exposure category (i.e., interest 
rate risk, foreign currency exchange 
rate risk, commodity price risk, and 
other relevant market risks, such as 
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equity price risk). A registrant may 
use one of the three alternatives set 
forth in this section for all of the re-
quired quantitative disclosures about 
market risk. A registrant also may 
choose, from among the three alter-
natives, one disclosure alternative for 
market risk sensitive instruments en-
tered into for trading purposes and an-
other disclosure alternative for market 
risk sensitive instruments entered into 
for other than trading purposes. Alter-
natively, a registrant may choose any 
disclosure alternative, from among the 
three alternatives, for each risk expo-
sure category within the trading and 
other than trading portfolios. The 
three disclosure alternatives are: 

(i)(A)(1) Tabular presentation of in-
formation related to market risk sen-
sitive instruments; such information 
shall include fair values of the market 
risk sensitive instruments and con-
tract terms sufficient to determine fu-
ture cash flows from those instru-
ments, categorized by expected matu-
rity dates. 

(2) Tabular information relating to 
contract terms shall allow readers of 
the table to determine expected cash 
flows from the market risk sensitive 
instruments for each of the next five 
years. Comparable tabular information 
for any remaining years shall be dis-
played as an aggregate amount. 

(3) Within each risk exposure cat-
egory, the market risk sensitive in-
struments shall be grouped based on 
common characteristics. Within the 
foreign currency exchange rate risk 
category, the market risk sensitive in-
struments shall be grouped by func-
tional currency and within the com-
modity price risk category, the market 
risk sensitive instruments shall be 
grouped by type of commodity. 

(4) See the Appendix to this Item for 
a suggested format for presentation of 
this information; and 

(B) Registrants shall provide a de-
scription of the contents of the table 
and any related assumptions necessary 
to understand the disclosures required 
under paragraph (a)(1)(i)(A) of this 
Item 305; or 

(ii)(A) Sensitivity analysis disclo-
sures that express the potential loss in 
future earnings, fair values, or cash 
flows of market risk sensitive instru-

ments resulting from one or more se-
lected hypothetical changes in interest 
rates, foreign currency exchange rates, 
commodity prices, and other relevant 
market rates or prices over a selected 
period of time. The magnitude of se-
lected hypothetical changes in rates or 
prices may differ among and within 
market risk exposure categories; and 

(B) Registrants shall provide a de-
scription of the model, assumptions, 
and parameters, which are necessary to 
understand the disclosures required 
under paragraph (a)(1)(ii)(A) of this 
Item 305; or 

(iii)(A) Value at risk disclosures that 
express the potential loss in future 
earnings, fair values, or cash flows of 
market risk sensitive instruments over 
a selected period of time, with a se-
lected likelihood of occurrence, from 
changes in interest rates, foreign cur-
rency exchange rates, commodity 
prices, and other relevant market rates 
or prices; 

(B)(1) For each category for which 
value at risk disclosures are required 
under paragraph (a)(1)(iii)(A) of this 
Item 305, provide either: 

(i) The average, high and low 
amounts, or the distribution of the 
value at risk amounts for the reporting 
period; or 

(ii) The average, high and low 
amounts, or the distribution of actual 
changes in fair values, earnings, or 
cash flows from the market risk sen-
sitive instruments occurring during 
the reporting period; or 

(iii) The percentage or number of 
times the actual changes in fair values, 
earnings, or cash flows from the mar-
ket risk sensitive instruments exceed-
ed the value at risk amounts during 
the reporting period; 

(2) Information required under para-
graph (a)(1)(iii)(B)(1) of this Item 305 is 
not required for the first fiscal year 
end in which a registrant must present 
Item 305 information; and 

(C) Registrants shall provide a de-
scription of the model, assumptions, 
and parameters, which are necessary to 
understand the disclosures required 
under paragraphs (a)(1)(iii)(A) and (B) 
of this Item 305. 

(2) Registrants shall discuss material 
limitations that cause the information 
required under paragraph (a)(1) of this 
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Item 305 not to reflect fully the net 
market risk exposures of the entity. 
This discussion shall include summa-
rized descriptions of instruments, posi-
tions, and transactions omitted from 
the quantitative market risk disclo-
sure information or the features of in-
struments, positions, and transactions 
that are included, but not reflected 
fully in the quantitative market risk 
disclosure information. 

(3) Registrants shall present summa-
rized market risk information for the 
preceding fiscal year. In addition, reg-
istrants shall discuss the reasons for 
material quantitative changes in mar-
ket risk exposures between the current 
and preceding fiscal years. Information 
required by this paragraph (a)(3), how-
ever, is not required if disclosure is not 
required under paragraph (a)(1) of this 
Item 305 for the current fiscal year. In-
formation required by this paragraph 
(a)(3) is not required for the first fiscal 
year end in which a registrant must 
present Item 305 information. 

(4) If registrants change disclosure 
alternatives or key model characteris-
tics, assumptions, and parameters used 
in providing quantitative information 
about market risk (e.g., changing from 
tabular presentation to value at risk, 
changing the scope of instruments in-
cluded in the model, or changing the 
definition of loss from fair values to 
earnings), and if the effects of any such 
change is material, the registrant 
shall: 

(i) Explain the reasons for the 
change; and 

(ii) Either provide summarized com-
parable information, under the new dis-
closure method, for the year preceding 
the current year or, in addition to pro-
viding disclosure for the current year 
under the new method, provide disclo-
sures for the current year and pre-
ceding fiscal year under the method 
used in the preceding year. 

Instructions to paragraph 305(a): 1. Under 
paragraph 305(a)(1): 

A. For each market risk exposure category 
within the trading and other than trading 
portfolios, registrants may report the aver-
age, high, and low sensitivity analysis or 
value at risk amounts for the reporting pe-
riod, as an alternative to reporting year-end 
amounts. 

B. In determining the average, high, and 
low amounts for the fiscal year under in-

struction 1.A. of the Instructions to Para-
graph 305(a), registrants should use sensi-
tivity analysis or value at risk amounts re-
lating to at least four equal time periods 
throughout the reporting period (e.g., four 
quarter-end amounts, 12 month-end 
amounts, or 52 week-end amounts). 

C. Functional currency means functional 
currency as defined by generally accepted 
accounting principles (see, e.g., FASB ASC 
Master Glossary). 

D. Registrants using the sensitivity anal-
ysis and value at risk disclosure alternatives 
are encouraged, but not required, to provide 
quantitative amounts that reflect the aggre-
gate market risk inherent in the trading and 
other than trading portfolios. 

2. Under paragraph 305(a)(1)(i): 
A. Examples of contract terms sufficient to 

determine future cash flows from market 
risk sensitive instruments include, but are 
not limited to: 

i. Debt instruments—principal amounts 
and weighted average effective interest 
rates; 

ii. Forwards and futures—contract 
amounts and weighted average settlement 
prices; 

iii. Options—contract amounts and weight-
ed average strike prices; 

iv. Swaps—notional amounts, weighted av-
erage pay rates or prices, and weighted aver-
age receive rates or prices; and 

v. Complex instruments—likely to be a 
combination of the contract terms presented 
in 2.A.i. through iv. of this Instruction; 

B. When grouping based on common char-
acteristics, instruments should be cat-
egorized, at a minimum, by the following 
characteristics, when material: 

i. Fixed rate or variable rate assets or li-
abilities; 

ii. Long or short forwards and futures; 
iii. Written or purchased put or call op-

tions with similar strike prices; 
iv. Receive fixed and pay variable swaps, 

receive variable and pay fixed swaps, and re-
ceive variable and pay variable swaps; 

v. The currency in which the instruments’ 
cash flows are denominated; 

vi. Financial instruments for which foreign 
currency transaction gains and losses are re-
ported in the same manner as translation ad-
justments under generally accepted account-
ing principles (see, e.g., FASB ASC para-
graph 830–20–35–3 (Foreign Currency Matters 
Topic) ); and 

vii. Derivatives used to manage risks in-
herent in anticipated transactions; 

C. Registrants may aggregate information 
regarding functional currencies that are eco-
nomically related, managed together for in-
ternal risk management purposes, and have 
statistical correlations of greater than 75% 
over each of the past three years; 

D. Market risk sensitive instruments that 
are exposed to rate or price changes in more 
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than one market risk exposure category 
should be presented within the tabular infor-
mation for each of the risk exposure cat-
egories to which those instruments are ex-
posed; 

E. If a currency swap eliminates all foreign 
currency exposures in the cash flows of a for-
eign currency denominated debt instrument, 
neither the currency swap nor the foreign 
currency denominated debt instrument are 
required to be disclosed in the foreign cur-
rency risk exposure category. However, both 
the currency swap and the foreign currency 
denominated debt instrument should be dis-
closed in the interest rate risk exposure cat-
egory; and 

F. The contents of the table and related as-
sumptions that should be described include, 
but are not limited to: 

i. The different amounts reported in the 
table for various categories of the market 
risk sensitive instruments (e.g., principal 
amounts for debt, notional amounts for 
swaps, and contract amounts for options and 
futures); 

ii. The different types of reported market 
rates or prices (e.g., contractual rates or 
prices, spot rates or prices, forward rates or 
prices); and 

iii. Key prepayment or reinvestment as-
sumptions relating to the timing of reported 
amounts. 

3. Under paragraph 305(a)(1)(ii): 
A. Registrants should select hypothetical 

changes in market rates or prices that are 
expected to reflect reasonably possible near- 
term changes in those rates and prices. In 
this regard, absent economic justification 
for the selection of a different amount, reg-
istrants should use changes that are not less 
than 10 percent of end of period market rates 
or prices; 

B. For purposes of instruction 3.A. of the 
Instructions to Paragraph 305(a), the term 
reasonably possible has the same meaning as 
defined by generally accepted accounting 
principles (see, e.g., FASB ASC Master Glos-
sary); 

C. For purposes of instruction 3.A. of the 
Instructions to Paragraph 305(a), the term 
near term means a period of time going for-
ward up to one year from the date of the fi-
nancial statements (see FASB ASC Master 
Glossary); 

D. Market risk sensitive instruments that 
are exposed to rate or price changes in more 
than one market risk exposure category 
should be included in the sensitivity analysis 
disclosures for each market risk category to 
which those instruments are exposed; 

E. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency sensitivity analysis 
disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency 
exchange rate exposures, including the ef-
fects of changes in both transactional cur-

rency/functional currency exchange rate ex-
posures and functional currency/reporting 
currency exchange rate exposures. For exam-
ple, assume a French division of a registrant 
presenting its financial statements in U.S. 
dollars ($US) invests in a deutschmark(DM)- 
denominated debt security. In these cir-
cumstances, the $US is the reporting cur-
rency and the DM is the transactional cur-
rency. In addition, assume this division de-
termines that the French franc (FF) is its 
functional currency according to FASB ASC 
Topic 830, Foreign Currency Matters. In pre-
paring the foreign currency sensitivity anal-
ysis disclosures, this registrant should re-
port the aggregate potential loss from hypo-
thetical changes in both the DM/FF ex-
change rate exposure and the FF/$US ex-
change rate exposure; and 

F. Model, assumptions, and parameters 
that should be described include, but are not 
limited to, how loss is defined by the model 
(e.g., loss in earnings, fair values, or cash 
flows), a general description of the modeling 
technique (e.g., duration modeling, modeling 
that measures the change in net present val-
ues arising from selected hypothetical 
changes in market rates or prices, and a de-
scription as to how optionality is addressed 
by the model), the types of instruments cov-
ered by the model (e.g., derivative financial 
instruments, other financial instruments, 
derivative commodity instruments, and 
whether other instruments are included vol-
untarily, such as certain commodity instru-
ments and positions, cash flows from antici-
pated transactions, and certain financial in-
struments excluded under instruction 3.C.ii. 
of the General Instructions to Paragraphs 
305(a) and 305(b)), and other relevant infor-
mation about the model’s assumptions and 
parameters, (e.g., the magnitude and timing 
of selected hypothetical changes in market 
rates or prices used, the method by which 
discount rates are determined, and key pre-
payment or reinvestment assumptions). 

4. Under paragraph 305(a)(1)(iii): 
A. The confidence intervals selected should 

reflect reasonably possible near-term 
changes in market rates and prices. In this 
regard, absent economic justification for the 
selection of different confidence intervals, 
registrants should use intervals that are 95 
percent or higher; 

B. For purposes of instruction 4.A. of the 
Instructions to Paragraph 305(a), the term 
reasonably possible has the same meaning as 
defined by generally accepted accounting 
principles (see, e.g., FASB ASC Master Glos-
sary); 

C. For purposes of instruction 4.A. of the 
Instructions to Paragraphs 305(a), the term 
near term means a period of time going for-
ward up to one year from the date of the fi-
nancial statements (see FASB ASC Master 
Glossary); 
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D. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency value at risk analysis 
disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency 
exchange rate exposures, including the ag-
gregate effects of changes in both trans-
actional currency/functional currency ex-
change rate exposures and functional cur-
rency/reporting currency exchange rate ex-
posures. For example, assume a French divi-
sion of a registrant presenting its financial 
statements in U.S. dollars ($US) invests in a 
deutschmark(DM)-denominated debt secu-
rity. In these circumstances, the $US is the 
reporting currency and the DM is the trans-
actional currency. In addition, assume this 
division determines that the French franc 
(FF) is its functional currency according to 
FASB ASC Topic 830, Foreign Currency Mat-
ters. In preparing the foreign currency value 
at risk disclosures, this registrant should re-
port the aggregate potential loss from hypo-
thetical changes in both the DM/FF ex-
change rate exposure and the FF/$US ex-
change rate exposure; and 

E. Model, assumptions, and parameters 
that should be described include, but are not 
limited to, how loss is defined by the model 
(e.g., loss in earnings, fair values, or cash 
flows), the type of model used (e.g., variance/ 
covariance, historical simulation, or Monte 
Carlo simulation and a description as to how 
optionality is addressed by the model), the 
types of instruments covered by the model 
(e.g., derivative financial instruments, other 
financial instruments, derivative commodity 
instruments, and whether other instruments 
are included voluntarily, such as certain 
commodity instruments and positions, cash 
flows from anticipated transactions, and cer-
tain financial instruments excluded under 
instruction 3.C.ii. of the General Instruc-
tions to Paragraphs 305(a) and 305(b)), and 
other relevant information about the mod-
el’s assumptions and parameters, (e.g., hold-
ing periods, confidence intervals, and, when 
appropriate, the methods used for aggre-
gating value at risk amounts across market 
risk exposure categories, such as by assum-
ing perfect positive correlation, independ-
ence, or actual observed correlation). 

5. Under paragraph 305(a)(2), limitations 
that should be considered include, but are 
not limited to: 

A. The exclusion of certain market risk 
sensitive instruments, positions, and trans-
actions from the disclosures required under 
paragraph 305(a)(1) (e.g., derivative com-
modity instruments not permitted by con-
tract or business custom to be settled in 
cash or with another financial instrument, 
commodity positions, cash flows from antici-
pated transactions, and certain financial in-
struments excluded under instruction 3.C.ii. 
of the General Instructions to Paragraphs 
305(a) and 305(b)). Failure to include such in-

struments, positions, and transactions in 
preparing the disclosures under paragraph 
305(a)(1) may be a limitation because the re-
sulting disclosures may not fully reflect the 
net market risk of a registrant; and 

B. The ability of disclosures required under 
paragraph 305(a)(1) to reflect fully the mar-
ket risk that may be inherent in instru-
ments with leverage, option, or prepayment 
features (e.g., options, including written op-
tions, structured notes, collateralized mort-
gage obligations, leveraged swaps, and op-
tions embedded in swaps). 

(b) Qualitative information about mar-
ket risk. (1) To the extent material, de-
scribe: 

(i) The registrant’s primary market 
risk exposures; 

(ii) How those exposures are man-
aged. Such descriptions shall include, 
but not be limited to, a discussion of 
the objectives, general strategies, and 
instruments, if any, used to manage 
those exposures; and 

(iii) Changes in either the reg-
istrant’s primary market risk expo-
sures or how those exposures are man-
aged, when compared to what was in ef-
fect during the most recently com-
pleted fiscal year and what is known or 
expected to be in effect in future re-
porting periods. 

(2) Qualitative information about 
market risk shall be presented sepa-
rately for market risk sensitive instru-
ments entered into for trading pur-
poses and those entered into for pur-
poses other than trading. 

Instructions to paragraph 305(b): 1. For pur-
poses of disclosure under paragraph 305(b), 
primary market risk exposures means: 

A. The following categories of market risk: 
interest rate risk, foreign currency exchange 
rate risk, commodity price risk, and other 
relevant market rate or price risks (e.g., eq-
uity price risk); and 

B. Within each of these categories, the par-
ticular markets that present the primary 
risk of loss to the registrant. For example, if 
a registrant has a material exposure to for-
eign currency exchange rate risk and, within 
this category of market risk, is most vulner-
able to changes in dollar/yen, dollar/pound, 
and dollar/peso exchange rates, the reg-
istrant should disclose those exposures. 
Similarly, if a registrant has a material ex-
posure to interest rate risk and, within this 
category of market risk, is most vulnerable 
to changes in short-term U.S. prime interest 
rates, it should disclose the existence of that 
exposure. 
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2. For purposes of disclosure under para-
graph 305(b), registrants should describe pri-
mary market risk exposures that exist as of 
the end of the latest fiscal year, and how 
those exposures are managed. 

General Instructions to paragraphs 305(a) and 
305(b): 1. The disclosures called for by para-
graphs 305(a) and 305(b) are intended to clar-
ify the registrant’s exposures to market risk 
associated with activities in derivative fi-
nancial instruments, other financial instru-
ments, and derivative commodity instru-
ments. 

2. In preparing the disclosures under para-
graphs 305(a) and 305(b), registrants are re-
quired to include derivative financial instru-
ments, other financial instruments, and de-
rivative commodity instruments. 

3. For purposes of paragraphs 305(a) and 
305(b), derivative financial instruments, 
other financial instruments, and derivative 
commodity instruments (collectively re-
ferred to as ‘‘market risk sensitive instru-
ments’’) are defined as follows: 

A. Derivative financial instruments has the 
same meaning as defined by generally ac-
cepted accounting principles (see, e.g., FASB 
ASC Master Glossary), and includes futures, 
forwards, swaps, options, and other financial 
instruments with similar characteristics; 

B. Other financial instruments means all fi-
nancial instruments as defined by generally 
accepted accounting principles for which fair 
value disclosures are required (see, e.g., 
FASB ASC paragraph 825–10–50–8 (Financial 
Instruments Topic), except for derivative fi-
nancial instruments, as defined above; 

C.i. Other financial instruments include, 
but are not limited to, trade accounts receiv-
able, investments, loans, structured notes, 
mortgage-backed securities, trade accounts 
payable, indexed debt instruments, interest- 
only and principal-only obligations, deposits, 
and other debt obligations; 

ii. Other financial instruments exclude em-
ployers’ and plans’ obligations for pension 
and other post-retirement benefits, sub-
stantively extinguished debt, insurance con-
tracts, lease contracts, warranty obligations 
and rights, unconditional purchase obliga-
tions, investments accounted for under the 
equity method, noncontrolling interests in 
consolidated enterprises, and equity instru-
ments issued by the registrant and classified 
in stockholders’ equity in the statement of 
financial position (see, e.g., FASB ASC para-
graph 825–10–50–8). For purposes of this item, 
trade accounts receivable and trade accounts 
payable need not be considered other finan-
cial instruments when their carrying 
amounts approximate fair value; and 

D. Derivative commodity instruments include, 
to the extent such instruments are not deriv-
ative financial instruments, commodity fu-
tures, commodity forwards, commodity 
swaps, commodity options, and other com-

modity instruments with similar character-
istics that are permitted by contract or busi-
ness custom to be settled in cash or with an-
other financial instrument. For purposes of 
this paragraph, settlement in cash includes 
settlement in cash of the net change in value 
of the derivative commodity instrument 
(e.g., net cash settlement based on changes 
in the price of the underlying commodity). 

4.A. In addition to providing required dis-
closures for the market risk sensitive instru-
ments defined in instruction 2. of the Gen-
eral Instructions to Paragraphs 305(a) and 
305(b), registrants are encouraged to include 
other market risk sensitive instruments, po-
sitions, and transactions within the disclo-
sures required under paragraphs 305(a) and 
305(b). Such instruments, positions, and 
transactions might include commodity posi-
tions, derivative commodity instruments 
that are not permitted by contract or busi-
ness custom to be settled in cash or with an-
other financial instrument, cash flows from 
anticipated transactions, and certain finan-
cial instruments excluded under instruction 
3.C.ii. of the General Instructions to Para-
graphs 305(a) and 305(b). 

B. Registrants that voluntarily include 
other market risk sensitive instruments, po-
sitions and transactions within their quan-
titative disclosures about market risk under 
the sensitivity analysis or value at risk dis-
closure alternatives are not required to pro-
vide separate market risk disclosures for any 
voluntarily selected instruments, positions, 
or transactions. Instead, registrants select-
ing the sensitivity analysis and value at risk 
disclosure alternatives are permitted to 
present comprehensive market risk disclo-
sures, which reflect the combined market 
risk exposures inherent in both the required 
and any voluntarily selected instruments, 
position, or transactions. Registrants that 
choose the tabular presentation disclosure 
alternative should present voluntarily se-
lected instruments, positions, or trans-
actions in a manner consistent with the re-
quirements in Item 305(a) for market risk 
sensitive instruments. 

C. If a registrant elects to include volun-
tarily a particular type of instrument, posi-
tion, or transaction in their quantitative dis-
closures about market risk, that registrant 
should include all, rather than some, of 
those instruments, positions, or transactions 
within those disclosures. For example, if a 
registrant holds in inventory a particular 
type of commodity position and elects to in-
clude that commodity position within their 
market risk disclosures, the registrant 
should include the entire commodity posi-
tion, rather than only a portion thereof, in 
their quantitative disclosures about market 
risk. 

5.A. Under paragraphs 305(a) and 305(b), a 
materiality assessment should be made for 
each market risk exposure category within 
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the trading and other than trading port-
folios. 

B. For purposes of making the materiality 
assessment under instruction 5.A. of the 
General Instructions to Paragraphs 305(a) 
and 305(b), registrants should evaluate both: 

i. The materiality of the fair values of de-
rivative financial instruments, other finan-
cial instruments, and derivative commodity 
instruments outstanding as of the end of the 
latest fiscal year; and 

ii. The materiality of potential, near-term 
losses in future earnings, fair values, and/or 
cash flows from reasonably possible near- 
term changes in market rates or prices. 

iii. If either paragraphs B.i. or B.ii. in this 
instruction of the General Instructions to 
Paragraphs 305(a) and 305(b) are material, 
the registrant should disclose quantitative 
and qualitative information about market 
risk, if such market risk for the particular 
market risk exposure category is material. 

C. For purposes of instruction 5.B.i. of the 
General Instructions to Paragraphs 305(a) 
and 305(b), registrants generally should not 
net fair values, except to the extent allowed 
under generally accepted accounting prin-
ciples (see, e.g., FASB ASC Subtopic 210–20, 
Balance Sheet—Offsetting). For example, 
under this instruction, the fair value of as-
sets generally should not be netted with the 
fair value of liabilities. 

D. For purposes of instruction 5.B.ii. of the 
General Instructions to Paragraphs 305(a) 
and 305(b), registrants should consider, 
among other things, the magnitude of: 

i. Past market movements; 
ii. Reasonably possible, near-term market 

movements; and 
iii. Potential losses that may arise from le-

verage, option, and multiplier features. 
E. For purposes of instructions 5.B.ii and 

5.D.ii of the General Instructions to Para-
graphs 305(a) and 305(b), the term near term 
means a period of time going forward up to 
one year from the date of the financial state-
ments (see FASB ASC Master Glossary). 

F. For the purpose of instructions 5.B.ii. 
and 5.D.ii. of the General Instructions to 
Paragraphs 305(a) and 305(b), the term reason-
ably possible has the same meaning as defined 
by generally accepted accounting principles 
(see, e.g., FASB ASC Master Glossary). 

6. For purposes of paragraphs 305(a) and 
305(b), registrants should present the infor-
mation outside of, and not incorporate the 
information into, the financial statements 
(including the footnotes to the financial 
statements). In addition, registrants are en-
couraged to provide the required information 
in one location. However, alternative presen-
tation, such as inclusion of all or part of the 
information in Management’s Discussion and 
Analysis, may be used at the discretion of 
the registrant. If information is disclosed in 
more than one location, registrants should 

provide cross-references to the locations of 
the related disclosures. 

7. For purposes of the instructions to para-
graphs 305(a) and 305(b), trading purposes 
means dealing and other trading activities 
measured at fair value with gains and losses 
recognized in earnings. In addition, antici-
pated transactions means transactions (other 
than transactions involving existing assets 
or liabilities or transactions necessitated by 
existing firm commitments) an enterprise 
expects, but is not obligated, to carry out in 
the normal course of business. 

(c) Interim periods. If interim period 
financial statements are included or 
are required to be included by Article 3 
of Regulation S-X (17 CFR 210), discus-
sion and analysis shall be provided so 
as to enable the reader to assess the 
sources and effects of material changes 
in information that would be provided 
under Item 305 of Regulation S-K from 
the end of the preceding fiscal year to 
the date of the most recent interim 
balance sheet. 

Instructions to paragraph 305(c): 1. Informa-
tion required under paragraph (c) of this 
Item 305 is not required until after the first 
fiscal year end in which this Item 305 is ap-
plicable. 

(d) Safe harbor. (1) The safe harbor 
provided in Section 27A of the Securi-
ties Act of 1933 (15 U.S.C. 77z–2) and 
Section 21E of the Securities Exchange 
Act of 1934 (15 U.S.C. 78u–5) (‘‘statutory 
safe harbors’’) shall apply, with respect 
to all types of issuers and transactions, 
to information provided pursuant to 
paragraphs (a), (b), and (c) of this Item 
305, provided that the disclosure is 
made by: an issuer; a person acting on 
behalf of the issuer; an outside re-
viewer retained by the issuer making a 
statement on behalf of the issuer; or an 
underwriter, with respect to informa-
tion provided by the issuer or informa-
tion derived from information provided 
by the issuer. 

(2) For purposes of paragraph (d) of 
this Item 305 only: 

(i) All information required by para-
graphs (a), (b)(1)(i), (b)(1)(iii), and (c) of 
this Item 305 is considered forward look-
ing statements for purposes of the statu-
tory safe harbors, except for historical 
facts such as the terms of particular 
contracts and the number of market 
risk sensitive instruments held during 
or at the end of the reporting period; 
and 
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(ii) With respect to paragraph (a) of 
this Item 305, the meaningful cautionary 
statements prong of the statutory safe 
harbors will be satisfied if a registrant 
satisfies all requirements of that same 
paragraph (a) of this Item 305. 

(e) Smaller reporting companies. A 
smaller reporting company, as defined 
by § 229.10(f)(1), is not required to pro-
vide the information required by this 
Item. 

General instructions to paragraphs 305(a), 
305(b), 305(c), 305(d), and 305(e): 1. Bank reg-
istrants, thrift registrants, and non-bank 
and non-thrift registrants with market cap-
italizations on January 28, 1997 in excess of 
$2.5 billion should provide Item 305 disclo-
sures in filings with the Commission that in-
clude annual financial statements for fiscal 
years ending after June 15, 1997. Non-bank 
and non-thrift registrants with market cap-
italizations on January 28, 1997 of $2.5 billion 
or less should provide Item 305 disclosures in 
filings with the Commission that include fi-
nancial statements for fiscal years ending 
after June 15, 1998. 

2.A. For purposes of instruction 1. of the 
General Instructions to Paragraphs 305(a), 
305(b), 305(c), 305(d), and 305(e), bank reg-
istrants and thrift registrants include any reg-
istrant which has control over a depository 
institution. 

B. For purposes of instruction 2.A. of the 
General Instructions to Paragraphs 305(a), 
305(b), 305(c), 305(d), and 305(e), a registrant 
has control over a depository institution if: 

i. The registrant directly or indirectly or 
acting through one or more other persons 
owns, controls, or has power to vote 25% or 
more of any class of voting securities of the 
depository institution; 

ii. The registrant controls in any manner 
the election of a majority of the directors or 
trustees of the depository institution; or 

iii. The Federal Reserve Board or Office of 
Thrift Supervision determines, after notice 
and opportunity for hearing, that the reg-
istrant directly or indirectly exercises a con-
trolling influence over the management or 
policies of the depository institution. 

C. For purposes of instruction 2.B. of the 
General Instructions to Paragraphs 305(a), 
305(b), 305(c), 305(d), and 305(e), a depository 
institution means any of the following: 

i. An insured depository institution as de-
fined in section 3(c)(2) of the Federal Deposit 
Insurance Act (12 U.S.C.A. Sec. 1813 (c)); 

ii. An institution organized under the laws 
of the United States, any State of the United 
States, the District of Columbia, any terri-
tory of the United States, Puerto Rico, 
Guam, American Somoa, or the Virgin Is-
lands, which both accepts demand deposits 
or deposits that the depositor may withdraw 
by check or similar means for payment to 

third parties or others and is engaged in the 
business of making commercial loans. 

D. For purposes of instruction 1. of the 
General Instructions to Paragraphs 305(a), 
305(b), 305(c), 305(d) and 305(e), market capital-
ization is the aggregate market value of com-
mon equity as set forth in General Instruc-
tion I.B.1. of Form S–3; provided however, 
that common equity held by affiliates is in-
cluded in the calculation of market capital-
ization; and provided further that instead of 
using the 60 day period prior to filing ref-
erenced in General Instruction I.B.1. of Form 
S–3, the measurement date is January 28, 
1997. 

APPENDIX TO ITEM 305—TABULAR 
DISCLOSURES 

The tables set forth below are illustrative 
of the format that might be used when a reg-
istrant elects to present the information re-
quired by paragraph (a)(1)(i)(A) of Item 305 
regarding terms and information about de-
rivative financial instruments, other finan-
cial instruments, and derivative commodity 
instruments. These examples are for illus-
trative purposes only. Registrants are not 
required to display the information in the 
specific format illustrated below. Alter-
native methods of display are permissible as 
long as the disclosure requirements of the 
section are satisfied. Furthermore, these ex-
amples were designed primarily to illustrate 
possible formats for presentation of the in-
formation required by the disclosure item 
and do not purport to illustrate the broad 
range of derivative financial instruments, 
other financial instruments, and derivative 
commodity instruments utilized by reg-
istrants. 

INTEREST RATE SENSITIVITY 

The table below provides information 
about the Company’s derivative financial in-
struments and other financial instruments 
that are sensitive to changes in interest 
rates, including interest rate swaps and debt 
obligations. For debt obligations, the table 
presents principal cash flows and related 
weighted average interest rates by expected 
maturity dates. For interest rate swaps, the 
table presents notional amounts and weight-
ed average interest rates by expected (con-
tractual) maturity dates. Notional amounts 
are used to calculate the contractual pay-
ments to be exchanged under the contract. 
Weighted average variable rates are based on 
implied forward rates in the yield curve at 
the reporting date. The information is pre-
sented in U.S. dollar equivalents, which is 
the Company’s reporting currency. The in-
strument’s actual cash flows are denomi-
nated in both U.S. dollars ($US) and German 
deutschmarks (DM), as indicated in paren-
theses. 
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1 The information is presented in U.S. dol-
lars because that is the registrant’s report-
ing currency. 

December 31, 19X1 

Expected maturity date 

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair 

value 

Liabilities (US$ Equivalent in millions) 

Long-term Debt: 
Fixed Rate ($US) ........... $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX 

Average interest 
rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 

Fixed Rate (DM) ............ XXX XXX XXX XXX XXX XXX XXX XXX 
Average interest 

rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 
Variable Rate ($US) ...... XXX XXX XXX XXX XXX XXX XXX XXX 

Average interest 
rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 

Interest Rate Derivatives (In millions) 

Interest Rate Swaps: 
Variable to Fixed ($US) $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX 

Average pay rate .... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 
Average receive 

rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 
Fixed to Variable ($US) XXX XXX XXX XXX XXX XXX XXX XXX 

Average pay rate .... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 
Average receive 

rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X% 

EXCHANGE RATE SENSITIVITY 

The table below provides information 
about the Company’s derivative financial in-
struments, other financial instruments, and 
firmly committed sales transactions by func-
tional currency and presents such informa-
tion in U.S. dollar equivalents. 1 The table 
summarizes information on instruments and 
transactions that are sensitive to foreign 
currency exchange rates, including foreign 
currency forward exchange agreements, 
deutschmark (DM)-denominated debt obliga-
tions, and firmly committed DM sales trans-

actions. For debt obligations, the table pre-
sents principal cash flows and related 
weighted average interest rates by expected 
maturity dates. For firmly committed DM- 
sales transactions, sales amounts are pre-
sented by the expected transaction date, 
which are not expected to exceed two years. 
For foreign currency forward exchange 
agreements, the table presents the notional 
amounts and weighted average exchange 
rates by expected (contractual) maturity 
dates. These notional amounts generally are 
used to calculate the contractual payments 
to be exchanged under the contract. 

December 31, 19X1 

Expected maturity date 

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair 

value 

On-Balance Sheet Financial 
Instruments (US$ Equivalent in millions) 

$US Functional Currency 2: 
Liabilities 
Long-Term Debt: 

Fixed Rate (DM) $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX 
Average interest 

rate X.X X.X X.X X.X X.X X.X X.X ................

Expected maturity or transaction date 
Anticipated Transactions and 

Related Derivatives 3 (US$ Equivalent in millions) 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00438 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



429 

Securities and Exchange Commission § 229.307 

December 31, 19X1 

Expected maturity date 

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair 

value 

$US Functional Currency: 
Firmly committed Sales 

Contracts (DM) $XXX $XXX ................ ................ ................ ................ $XXX $XXX 
Forward Exchange 

Agreements 
(Receive $US/Pay 

DM): 
Contract 

Amount XXX XXX ................ ................ ................ ................ XXX XXX 
Average Con-

tractual Ex-
change Rate X.X X.X ................ ................ ................ ................ X.X ................

2 Similar tabular information would be provided for other functional currencies. 
3 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S-K, registrants may include cash flows from an-

ticipated transactions and operating cash flows resulting from non-financial and non-commodity instruments. 

COMMODITY PRICE SENSITIVITY 

The table below provides information 
about the Company’s corn inventory and fu-
tures contracts that are sensitive to changes 
in commodity prices, specifically corn 
prices. For inventory, the table presents the 
carrying amount and fair value at December 
31, 19x1. For the futures contracts the table 

presents the notional amounts in bushels, 
the weighted average contract prices, and 
the total dollar contract amount by expected 
maturity dates, the latest of which occurs 
one year from the reporting date. Contract 
amounts are used to calculate the contrac-
tual payments and quantity of corn to be ex-
changed under the futures contracts. 

December 31, 19X1 

Carrying 
amount 

Fair 
value 

(In millions) 
On Balance Sheet Commodity Position and Related Derivatives 

Corn Inventory 4 ...................................................................................................................... $XXX $XXX 

Expected 
maturity Fair 

1992 value 

Related Derivatives 
Futures Contracts (Short): 

Contract Volumes (100,000 bushels) ..................................................................................... XXX ....................
Weighted Average Price (Per 100,000 bushels) .................................................................... $X.XX ....................
Contract Amount ($US in millions) ......................................................................................... $XXX $XXX 

4 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S-K, registrants may include information on com-
modity positions, such as corn inventory. 

[62 FR 6064, Feb. 10, 1997, as amended at 73 FR 958, Jan. 4, 2008; 74 FR 18617, Apr. 23, 2009; 76 
FR 50121, Aug. 12, 2011] 

§ 229.306 [Reserved] 

§ 229.307 (Item 307) Disclosure con-
trols and procedures. 

Disclose the conclusions of the reg-
istrant’s principal executive and prin-
cipal financial officers, or persons per-
forming similar functions, regarding 
the effectiveness of the registrant’s dis-
closure controls and procedures (as de-
fined in § 240.13a–15(e) or § 240.15d–15(e) 

of this chapter) as of the end of the pe-
riod covered by the report, based on 
the evaluation of these controls and 
procedures required by paragraph (b) of 
§ 240.13a–15 or § 240.15d–15 of this chap-
ter. 

[68 FR 36663, June 18, 2003] 
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§ 229.308 (Item 308) Internal control 
over financial reporting. 

(a) Management’s annual report on in-
ternal control over financial reporting. 
Provide a report of management on the 
registrant’s internal control over fi-
nancial reporting (as defined in 
§ 240.13a–15(f) or § 240.15d–15(f) of this 
chapter) that contains: 

(1) A statement of management’s re-
sponsibility for establishing and main-
taining adequate internal control over 
financial reporting for the registrant; 

(2) A statement identifying the 
framework used by management to 
evaluate the effectiveness of the reg-
istrant’s internal control over financial 
reporting as required by paragraph (c) 
of § 240.13a–15 or § 240.15d–15 of this 
chapter; 

(3) Management’s assessment of the 
effectiveness of the registrant’s inter-
nal control over financial reporting as 
of the end of the registrant’s most re-
cent fiscal year, including a statement 
as to whether or not internal control 
over financial reporting is effective. 
This discussion must include disclosure 
of any material weakness in the reg-
istrant’s internal control over financial 
reporting identified by management. 
Management is not permitted to con-
clude that the registrant’s internal 
control over financial reporting is ef-
fective if there are one or more mate-
rial weaknesses in the registrant’s in-
ternal control over financial reporting; 
and 

(4) If the registrant is an accelerated 
filer or a large accelerated filer (as de-
fined in § 240.12b–2 of this chapter), or 
otherwise includes in its annual report 
a registered public accounting firm’s 
attestation report on internal control 
over financial reporting, a statement 
that the registered public accounting 
firm that audited the financial state-
ments included in the annual report 
containing the disclosure required by 
this Item has issued an attestation re-
port on the registrant’s internal con-
trol over financial reporting. 

(b) Attestation report of the registered 
public accounting firm. If the registrant, 
other than a registrant that is an 
emerging growth company, as defined 
in Rule 405 of the Securities Act of 1933 
(§ 230.405 of this chapter) or Rule 12b–2 
of the Securities Exchange Act of 1934 

(§ 240.12b–2 of this chapter), is an accel-
erated filer or a large accelerated filer 
(as defined in § 240.12b–2 of this chap-
ter), provide the registered public ac-
counting firm’s attestation report on 
the registrant’s internal control over 
financial reporting in the registrant’s 
annual report containing the disclosure 
required by this Item. 

(c) Changes in internal control over fi-
nancial reporting. Disclose any change 
in the registrant’s internal control 
over financial reporting identified in 
connection with the evaluation re-
quired by paragraph (d) of § 240.13a–15 
or 240.15d–15 of this chapter that oc-
curred during the registrant’s last fis-
cal quarter (the registrant’s fourth fis-
cal quarter in the case of an annual re-
port) that has materially affected, or is 
reasonably likely to materially affect, 
the registrant’s internal control over 
financial reporting. 

Instructions to Item 308: 1. A registrant need 
not comply with paragraphs (a) and (b) of 
this Item until it either had been required to 
file an annual report pursuant to section 
13(a) or 15(d) of the Exchange Act (15 U.S.C. 
78m or 78o(d)) for the prior fiscal year or had 
filed an annual report with the Commission 
for the prior fiscal year. A registrant that 
does not comply shall include a statement in 
the first annual report that it files in sub-
stantially the following form: ‘‘This annual 
report does not include a report of manage-
ment’s assessment regarding internal con-
trol over financial reporting or an attesta-
tion report of the company’s registered pub-
lic accounting firm due to a transition pe-
riod established by rules of the Securities 
and Exchange Commission for newly public 
companies.’’ 

2. The registrant must maintain evidential 
matter, including documentation, to provide 
reasonable support for management’s assess-
ment of the effectiveness of the registrant’s 
internal control over financial reporting. 

[68 FR 36663, June 18, 2003, as amended at 70 
FR 1594, Jan. 7, 2005; 71 FR 76595, Dec. 21, 
2006; 72 FR 35321, June 27, 2007; 75 FR 57387, 
Sept. 21, 2010; 82 FR 17552, Apr. 12, 2017] 

Subpart 229.400—Management 
and Certain Security Holders 

§ 229.401 (Item 401) Directors, execu-
tive officers, promoters and control 
persons. 

(a) Identification of directors. List the 
names and ages of all directors of the 
registrant and all persons nominated 
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or chosen to become directors; indicate 
all positions and offices with the reg-
istrant held by each such person; state 
his term of office as director and any 
period(s) during which he has served as 
such; describe briefly any arrangement 
or understanding between him and any 
other person(s) (naming such person(s)) 
pursuant to which he was or is to be se-
lected as a director or nominee. 

Instructions to paragraph (a) of Item 401: 1. Do 
not include arrangements or understandings 
with directors or officers of the registrant 
acting solely in their capacities as such. 

2. No nominee or person chosen to become 
a director who has not consented to act as 
such shall be named in response to this Item. 
In this regard, with respect to proxy state-
ments, see Rule 14a–4(d) under the Exchange 
Act (§ 240.14a–4(d) of this chapter). 

3. If the information called for by this 
paragraph (a) is being presented in a proxy 
or information statement, no information 
need be given respecting any director whose 
term of office as a director will not continue 
after the meeting to which the statement re-
lates. 

4. With regard to proxy statements in con-
nection with action to be taken concerning 
the election of directors, if fewer nominees 
are named than the number fixed by or pur-
suant to the governing instruments, state 
the reasons for this procedure and that the 
proxies cannot be voted for a greater number 
of persons than the number of nominees 
named. 

5. With regard to proxy statements in con-
nection with action to be taken concerning 
the election of directors, if the solicitation is 
made by persons other than management, in-
formation shall be given as to nominees of 
the persons making the solicitation. In all 
other instances, information shall be given 
as to directors and persons nominated for 
election or chosen by management to be-
come directors. 

(b) Identification of executive officers. 
List the names and ages of all execu-
tive officers of the registrant and all 
persons chosen to become executive of-
ficers; indicate all positions and offices 
with the registrant held by each such 
person; state his term of office as offi-
cer and the period during which he has 
served as such and describe briefly any 
arrangement or understanding between 
him and any other person(s) (naming 
such person) pursuant to which he was 
or is to be selected as an officer. 

Instructions to paragraph (b) of Item 401: 1. Do 
not include arrangements or understandings 

with directors or officers of the registrant 
acting solely in their capacities as such. 

2. No person chosen to become an executive 
officer who has not consented to act as such 
shall be named in response to this Item. 

(c) Identification of certain significant 
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers 
but who make or are expected to make 
significant contributions to the busi-
ness of the registrant, such persons 
shall be identified and their back-
ground disclosed to the same extent as 
in the case of executive officers. Such 
disclosure need not be made if the reg-
istrant was subject to section 13(a) or 
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section 
12(g)(2)(G) of such Act immediately 
prior to the filing of the registration 
statement, report, or statement to 
which this Item is applicable. 

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer, 
or person nominated or chosen by the 
registrant to become a director or ex-
ecutive officer. 

Instruction to paragraph 401(d): The term 
‘‘family relationship’’ means any relation-
ship by blood, marriage, or adoption, not 
more remote than first cousin. 

(e) Business experience—(1) Back-
ground. Briefly describe the business 
experience during the past five years of 
each director, executive officer, person 
nominated or chosen to become a di-
rector or executive officer, and each 
person named in answer to paragraph 
(c) of Item 401, including: each person’s 
principal occupations and employment 
during the past five years; the name 
and principal business of any corpora-
tion or other organization in which 
such occupations and employment were 
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. In addition, for each director 
or person nominated or chosen to be-
come a director, briefly discuss the 
specific experience, qualifications, at-
tributes or skills that led to the con-
clusion that the person should serve as 
a director for the registrant at the 
time that the disclosure is made, in 
light of the registrant’s business and 
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structure. If material, this disclosure 
should cover more than the past five 
years, including information about the 
person’s particular areas of expertise 
or other relevant qualifications. When 
an executive officer or person named in 
response to paragraph (c) of Item 401 
has been employed by the registrant or 
a subsidiary of the registrant for less 
than five years, a brief explanation 
shall be included as to the nature of 
the responsibility undertaken by the 
individual in prior positions to provide 
adequate disclosure of his or her prior 
business experience. What is required is 
information relating to the level of his 
or her professional competence, which 
may include, depending upon the cir-
cumstances, such specific information 
as the size of the operation supervised. 

(2) Directorships. Indicate any other 
directorships held, including any other 
directorships held during the past five 
years, held by each director or person 
nominated or chosen to become a di-
rector in any company with a class of 
securities registered pursuant to sec-
tion 12 of the Exchange Act or subject 
to the requirements of section 15(d) of 
such Act or any company registered as 
an investment company under the In-
vestment Company Act of 1940, 15 
U.S.C. 80a–1, et seq., as amended, nam-
ing such company. 

Instruction to Paragraph (e) of Item 401: For 
the purposes of paragraph (e)(2), where the 
other directorships of each director or person 
nominated or chosen to become a director in-
clude directorships of two or more registered 
investment companies that are part of a 
‘‘fund complex’’ as that term is defined in 
Item 22(a) of Schedule 14A under the Ex-
change Act (§ 240.14a–101 of this chapter), the 
registrant may, rather than listing each 
such investment company, identify the fund 
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex. 

(f) Involvement in certain legal pro-
ceedings. Describe any of the following 
events that occurred during the past 
ten years and that are material to an 
evaluation of the ability or integrity of 
any director, person nominated to be-
come a director or executive officer of 
the registrant: 

(1) A petition under the Federal 
bankruptcy laws or any state insol-
vency law was filed by or against, or a 
receiver, fiscal agent or similar officer 

was appointed by a court for the busi-
ness or property of such person, or any 
partnership in which he was a general 
partner at or within two years before 
the time of such filing, or any corpora-
tion or business association of which 
he was an executive officer at or within 
two years before the time of such fil-
ing; 

(2) Such person was convicted in a 
criminal proceeding or is a named sub-
ject of a pending criminal proceeding 
(excluding traffic violations and other 
minor offenses); 

(3) Such person was the subject of 
any order, judgment, or decree, not 
subsequently reversed, suspended or 
vacated, of any court of competent ju-
risdiction, permanently or temporarily 
enjoining him from, or otherwise lim-
iting, the following activities: 

(i) Acting as a futures commission 
merchant, introducing broker, com-
modity trading advisor, commodity 
pool operator, floor broker, leverage 
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing, 
or as an investment adviser, under-
writer, broker or dealer in securities, 
or as an affiliated person, director or 
employee of any investment company, 
bank, savings and loan association or 
insurance company, or engaging in or 
continuing any conduct or practice in 
connection with such activity; 

(ii) Engaging in any type of business 
practice; or 

(iii) Engaging in any activity in con-
nection with the purchase or sale of 
any security or commodity or in con-
nection with any violation of Federal 
or State securities laws or Federal 
commodities laws; 

(4) Such person was the subject of 
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise 
limiting for more than 60 days the 
right of such person to engage in any 
activity described in paragraph (f)(3)(i) 
of this section, or to be associated with 
persons engaged in any such activity; 

(5) Such person was found by a court 
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities 
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law, and the judgment in such civil ac-
tion or finding by the Commission has 
not been subsequently reversed, sus-
pended, or vacated; 

(6) Such person was found by a court 
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures 
Trading Commission to have violated 
any Federal commodities law, and the 
judgment in such civil action or find-
ing by the Commodity Futures Trading 
Commission has not been subsequently 
reversed, suspended or vacated; 

(7) Such person was the subject of, or 
a party to, any Federal or State judi-
cial or administrative order, judgment, 
decree, or finding, not subsequently re-
versed, suspended or vacated, relating 
to an alleged violation of: 

(i) Any Federal or State securities or 
commodities law or regulation; or 

(ii) Any law or regulation respecting 
financial institutions or insurance 
companies including, but not limited 
to, a temporary or permanent injunc-
tion, order of disgorgement or restitu-
tion, civil money penalty or temporary 
or permanent cease-and-desist order, or 
removal or prohibition order; or 

(iii) Any law or regulation prohib-
iting mail or wire fraud or fraud in 
connection with any business entity; or 

(8) Such person was the subject of, or 
a party to, any sanction or order, not 
subsequently reversed, suspended or 
vacated, of any self-regulatory organi-
zation (as defined in Section 3(a)(26) of 
the Exchange Act (15 U.S.C. 78c(a)(26))), 
any registered entity (as defined in 
Section 1(a)(29) of the Commodity Ex-
change Act (7 U.S.C. 1(a)(29))), or any 
equivalent exchange, association, enti-
ty or organization that has discipli-
nary authority over its members or 
persons associated with a member. 

Instructions to paragraph (f) of Item 401: 1. For 
purposes of computing the ten-year period 
referred to in this paragraph, the date of a 
reportable event shall be deemed the date on 
which the final order, judgment or decree 
was entered, or the date on which any rights 
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect 
to bankruptcy petitions, the computation 
date shall be the date of filing for 
uncontested petitions or the date upon which 
approval of a contested petition became 
final. 

2. If any event specified in this paragraph 
(f) has occurred and information in regard 

thereto is omitted on the grounds that it is 
not material, the registrant may furnish to 
the Commission, at time of filing (or at the 
time preliminary materials are filed, or ten 
days before definitive materials are filed in 
preliminary filing is not required, pursuant 
to Rule 14a–6 or 14c–5 under the Exchange 
Act (§§ 240.14a–6 and 240–14c–5 of this chap-
ter)), as supplemental information and not 
as part of the registration statement, report, 
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the 
reasons for the omission of information in 
regard thereto. 

3. The registrant is permitted to explain 
any mitigating circumstances associated 
with events reported pursuant to this para-
graph. 

4. If the information called for by this 
paragraph (f) is being presented in a proxy or 
information statement, no information need 
be given respecting any director whose term 
of office as a director will not continue after 
the meeting to which the statement relates. 

5. This paragraph (f)(7) shall not apply to 
any settlement of a civil proceeding among 
private litigants. 

(g) Promoters and control persons. (1) 
Registrants, which have not been sub-
ject to the reporting requirements of 
section 13(a) or 15(d) of the Exchange 
Act (15 U.S.C. 78m(a) or 78o(d)) for the 
twelve months immediately prior to 
the filing of the registration state-
ment, report, or statement to which 
this Item is applicable, and which had 
a promoter at any time during the past 
five fiscal years, shall describe with re-
spect to any promoter, any of the 
events enumerated in paragraphs (f)(1) 
through (f)(6) of this Item that oc-
curred during the past five years and 
that are material to a voting or invest-
ment decision. 

(2) Registrants, which have not been 
subject to the reporting requirements 
of section 13(a) or 15(d) of the Exchange 
Act for the twelve months immediately 
prior to the filing of the registration 
statement, report, or statement to 
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in 
paragraphs (f)(1) through (f)(6) of this 
section that occurred during the past 
five years and that are material to a 
voting or investment decision. 

Instructions to paragraph (g) of Item 401: 1. In-
structions 1. through 3. to paragraph (f) shall 
apply to this paragraph (g). 
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2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the 
Exchange Act for the twelve months imme-
diately prior to the filing of the registration 
statement, report or statement. 

Instruction to Item 401. The information re-
garding executive officers called for by this 
Item need not be furnished in proxy or infor-
mation statements prepared in accordance 
with Schedule 14A or Schedule 14C under the 
Exchange Act (§ 240.14a–101 and § 240.14c–101 of 
this chapter) if you are relying on General 
Instruction G of Form 10–K under the Ex-
change Act (§ 249.310 of this chapter), such in-
formation is furnished in a separate section 
captioned ‘‘Information about our Executive 
Officers,’’ and is included in Part I of your 
annual report on Form 10–K. 

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3, 
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982, 
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994; 70 FR 
1594, Jan. 7, 2005; 71 FR 53241, Sept. 8, 2006; 73 
FR 958, Jan. 4, 2008; 74 FR 68362, Dec. 23, 2009; 
84 FR 12717, Apr. 2, 2019] 

§ 229.402 (Item 402) Executive com-
pensation. 

(a) General. (1) Treatment of foreign 
private issuers. A foreign private issuer 
will be deemed to comply with this 
Item if it provides the information re-
quired by Items 6.B, 6.E.2, and 6.F of 
Form 20–F (17 CFR 249.220f), with more 
detailed information provided if other-
wise made publicly available or re-
quired to be disclosed by the issuer’s 
home jurisdiction or a market in which 
its securities are listed or traded, or 
paragraph (19) of General Instruction B 
of Form 40–F (17 CFR 249.240f), as appli-
cable. A foreign private issuer that 
elects to provide domestic Item 402 dis-
closure must provide the disclosure re-
quired by Item 402(w) in its annual re-
port or registration statement, as ap-
plicable. 

(2) All compensation covered. This Item 
requires clear, concise and understand-
able disclosure of all plan and non-plan 
compensation awarded to, earned by, 
or paid to the named executive officers 
designated under paragraph (a)(3) of 
this Item, and directors covered by 
paragraph (k) of this Item, by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specifically 
excluded from disclosure in this Item. 
All such compensation shall be re-
ported pursuant to this Item, even if 

also called for by another requirement, 
including transactions between the 
registrant and a third party where a 
purpose of the transaction is to furnish 
compensation to any such named exec-
utive officer or director. No amount re-
ported as compensation for one fiscal 
year need be reported in the same man-
ner as compensation for a subsequent 
fiscal year; amounts reported as com-
pensation for one fiscal year may be re-
quired to be reported in a different 
manner pursuant to this Item. 

(3) Persons covered. Disclosure shall 
be provided pursuant to this Item for 
each of the following (the ‘‘named ex-
ecutive officers’’): 

(i) All individuals serving as the reg-
istrant’s principal executive officer or 
acting in a similar capacity during the 
last completed fiscal year (‘‘PEO’’), re-
gardless of compensation level; 

(ii) All individuals serving as the reg-
istrant’s principal financial officer or 
acting in a similar capacity during the 
last completed fiscal year (‘‘PFO’’), re-
gardless of compensation level; 

(iii) The registrant’s three most high-
ly compensated executive officers 
other than the PEO and PFO who were 
serving as executive officers at the end 
of the last completed fiscal year; and 

(iv) Up to two additional individuals 
for whom disclosure would have been 
provided pursuant to paragraph 
(a)(3)(iii) of this Item but for the fact 
that the individual was not serving as 
an executive officer of the registrant at 
the end of the last completed fiscal 
year. 

Instructions to Item 402(a)(3). 1. Determination 
of most highly compensated executive officers. 
The determination as to which executive of-
ficers are most highly compensated shall be 
made by reference to total compensation for 
the last completed fiscal year (as required to 
be disclosed pursuant to paragraph (c)(2)(x) 
of this Item) reduced by the amount required 
to be disclosed pursuant to paragraph 
(c)(2)(viii) of this Item, provided, however, 
that no disclosure need be provided for any 
executive officer, other than the PEO and 
PFO, whose total compensation, as so re-
duced, does not exceed $100,000. 

2. Inclusion of executive officer of subsidiary. 
It may be appropriate for a registrant to in-
clude as named executive officers one or 
more executive officers or other employees 
of subsidiaries in the disclosure required by 
this Item. See Rule 3b–7 under the Exchange 
Act (17 CFR 240.3b–7). 
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3. Exclusion of executive officer due to over-
seas compensation. It may be appropriate in 
limited circumstances for a registrant not to 
include in the disclosure required by this 
Item an individual, other than its PEO or 
PFO, who is one of the registrant’s most 
highly compensated executive officers due to 
the payment of amounts of cash compensa-
tion relating to overseas assignments attrib-
uted predominantly to such assignments. 

(4) Information for full fiscal year. If 
the PEO or PFO served in that capac-
ity during any part of a fiscal year 
with respect to which information is 
required, information should be pro-
vided as to all of his or her compensa-
tion for the full fiscal year. If a named 
executive officer (other than the PEO 
or PFO) served as an executive officer 
of the registrant (whether or not in the 
same position) during any part of the 
fiscal year with respect to which infor-
mation is required, information shall 
be provided as to all compensation of 
that individual for the full fiscal year. 

(5) Omission of table or column. A table 
or column may be omitted if there has 
been no compensation awarded to, 
earned by, or paid to any of the named 
executive officers or directors required 
to be reported in that table or column 
in any fiscal year covered by that 
table. 

(6) Definitions. For purposes of this 
Item: 

(i) The term stock means instruments 
such as common stock, restricted 
stock, restricted stock units, phantom 
stock, phantom stock units, common 
stock equivalent units or any similar 
instruments that do not have option- 
like features, and the term option 
means instruments such as stock op-
tions, stock appreciation rights and 
similar instruments with option-like 
features. The term stock appreciation 
rights (‘‘SARs’’) refers to SARs payable 
in cash or stock, including SARs pay-
able in cash or stock at the election of 
the registrant or a named executive of-
ficer. The term equity is used to refer 
generally to stock and/or options. 

(ii) The term plan includes, but is not 
limited to, the following: Any plan, 
contract, authorization or arrange-
ment, whether or not set forth in any 
formal document, pursuant to which 
cash, securities, similar instruments, 
or any other property may be received. 
A plan may be applicable to one per-

son. Except with respect to the disclo-
sure required by paragraph (t) of this 
Item, registrants may omit informa-
tion regarding group life, health, hos-
pitalization, or medical reimbursement 
plans that do not discriminate in 
scope, terms or operation, in favor of 
executive officers or directors of the 
registrant and that are available gen-
erally to all salaried employees. 

(iii) The term incentive plan means 
any plan providing compensation in-
tended to serve as incentive for per-
formance to occur over a specified pe-
riod, whether such performance is 
measured by reference to financial per-
formance of the registrant or an affil-
iate, the registrant’s stock price, or 
any other performance measure. An eq-
uity incentive plan is an incentive plan 
or portion of an incentive plan under 
which awards are granted that fall 
within the scope of FASB ASC Topic 
718, Compensation—Stock Compensation. 
A non-equity incentive plan is an incen-
tive plan or portion of an incentive 
plan that is not an equity incentive 
plan. The term incentive plan award 
means an award provided under an in-
centive plan. 

(iv) The terms date of grant or grant 
date refer to the grant date determined 
for financial statement reporting pur-
poses pursuant to FASB ASC Topic 718. 

(v) Closing market price is defined as 
the price at which the registrant’s se-
curity was last sold in the principal 
United States market for such security 
as of the date for which the closing 
market price is determined. 

(b) Compensation discussion and anal-
ysis. (1) Discuss the compensation 
awarded to, earned by, or paid to the 
named executive officers. The discus-
sion shall explain all material ele-
ments of the registrant’s compensation 
of the named executive officers. The 
discussion shall describe the following: 

(i) The objectives of the registrant’s 
compensation programs; 

(ii) What the compensation program 
is designed to reward; 

(iii) Each element of compensation; 
(iv) Why the registrant chooses to 

pay each element; 
(v) How the registrant determines 

the amount (and, where applicable, the 
formula) for each element to pay; 
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(vi) How each compensation element 
and the registrant’s decisions regard-
ing that element fit into the reg-
istrant’s overall compensation objec-
tives and affect decisions regarding 
other elements; and 

(vii) Whether and, if so, how the reg-
istrant has considered the results of 
the most recent shareholder advisory 
vote on executive compensation re-
quired by section 14A of the Exchange 
Act (15 U.S.C. 78n–1) or § 240.14a–20 of 
this chapter in determining compensa-
tion policies and decisions and, if so, 
how that consideration has affected the 
registrant’s executive compensation 
decisions and policies. 

(2) While the material information to 
be disclosed under Compensation Dis-
cussion and Analysis will vary depend-
ing upon the facts and circumstances, 
examples of such information may in-
clude, in a given case, among other 
things, the following: 

(i) The policies for allocating be-
tween long-term and currently paid out 
compensation; 

(ii) The policies for allocating be-
tween cash and non-cash compensa-
tion, and among different forms of non- 
cash compensation; 

(iii) For long-term compensation, the 
basis for allocating compensation to 
each different form of award (such as 
relationship of the award to the 
achievement of the registrant’s long- 
term goals, management’s exposure to 
downside equity performance risk, cor-
relation between cost to registrant and 
expected benefits to the registrant); 

(iv) How the determination is made 
as to when awards are granted, includ-
ing awards of equity-based compensa-
tion such as options; 

(v) What specific items of corporate 
performance are taken into account in 
setting compensation policies and 
making compensation decisions; 

(vi) How specific forms of compensa-
tion are structured and implemented to 
reflect these items of the registrant’s 
performance, including whether discre-
tion can be or has been exercised (ei-
ther to award compensation absent at-
tainment of the relevant performance 
goal(s) or to reduce or increase the size 
of any award or payout), identifying 
any particular exercise of discretion, 
and stating whether it applied to one 

or more specified named executive offi-
cers or to all compensation subject to 
the relevant performance goal(s); 

(vii) How specific forms of compensa-
tion are structured and implemented to 
reflect the named executive officer’s 
individual performance and/or indi-
vidual contribution to these items of 
the registrant’s performance, describ-
ing the elements of individual perform-
ance and/or contribution that are 
taken into account; 

(viii) Registrant policies and deci-
sions regarding the adjustment or re-
covery of awards or payments if the 
relevant registrant performance meas-
ures upon which they are based are re-
stated or otherwise adjusted in a man-
ner that would reduce the size of an 
award or payment; 

(ix) The factors considered in deci-
sions to increase or decrease compensa-
tion materially; 

(x) How compensation or amounts re-
alizable from prior compensation are 
considered in setting other elements of 
compensation (e.g., how gains from 
prior option or stock awards are con-
sidered in setting retirement benefits); 

(xi) With respect to any contract, 
agreement, plan or arrangement, 
whether written or unwritten, that 
provides for payment(s) at, following, 
or in connection with any termination 
or change-in-control, the basis for se-
lecting particular events as triggering 
payment (e.g., the rationale for pro-
viding a single trigger for payment in 
the event of a change-in-control); 

(xii) The impact of the accounting 
and tax treatments of the particular 
form of compensation; 

(xiii) The registrant’s equity or other 
security ownership requirements or 
guidelines (specifying applicable 
amounts and forms of ownership), and 
any registrant policies regarding hedg-
ing the economic risk of such owner-
ship; 

(xiv) Whether the registrant engaged 
in any benchmarking of total com-
pensation, or any material element of 
compensation, identifying the bench-
mark and, if applicable, its components 
(including component companies); and 

(xv) The role of executive officers in 
determining executive compensation. 

Instructions to Item 402(b). 1. The purpose of 
the Compensation Discussion and Analysis is 
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to provide to investors material information 
that is necessary to an understanding of the 
registrant’s compensation policies and deci-
sions regarding the named executive officers. 

2. The Compensation Discussion and Anal-
ysis should be of the information contained 
in the tables and otherwise disclosed pursu-
ant to this Item. The Compensation Discus-
sion and Analysis should also cover actions 
regarding executive compensation that were 
taken after the registrant’s last fiscal year’s 
end. Actions that should be addressed might 
include, as examples only, the adoption or 
implementation of new or modified programs 
and policies or specific decisions that were 
made or steps that were taken that could af-
fect a fair understanding of the named execu-
tive officer’s compensation for the last fiscal 
year. Moreover, in some situations it may be 
necessary to discuss prior years in order to 
give context to the disclosure provided. 

3. The Compensation Discussion and Anal-
ysis should focus on the material principles 
underlying the registrant’s executive com-
pensation policies and decisions and the 
most important factors relevant to analysis 
of those policies and decisions. The Com-
pensation Discussion and Analysis shall re-
flect the individual circumstances of the reg-
istrant and shall avoid boilerplate language 
and repetition of the more detailed informa-
tion set forth in the tables and narrative dis-
closures that follow. 

4. Registrants are not required to disclose 
target levels with respect to specific quan-
titative or qualitative performance-related 
factors considered by the compensation com-
mittee or the board of directors, or any other 
factors or criteria involving confidential 
trade secrets or confidential commercial or 
financial information, the disclosure of 
which would result in competitive harm for 
the registrant. The standard to use when de-
termining whether disclosure would cause 
competitive harm for the registrant is the 

same standard that would apply when a reg-
istrant requests confidential treatment of 
confidential trade secrets or confidential 
commercial or financial information pursu-
ant to Securities Act Rule 406 (17 CFR 
230.406) and Exchange Act Rule 24b–2 (17 CFR 
240.24b–2), each of which incorporates the cri-
teria for non-disclosure when relying upon 
Exemption 4 of the Freedom of Information 
Act (5 U.S.C. 552(b)(4)). A registrant is not re-
quired to seek confidential treatment under 
the procedures in Securities Act Rule 406 and 
Exchange Act Rule 24b–2 if it determines 
that the disclosure would cause competitive 
harm in reliance on this instruction; how-
ever, in that case, the registrant must dis-
cuss how difficult it will be for the executive 
or how likely it will be for the registrant to 
achieve the undisclosed target levels or 
other factors. 

5. Disclosure of target levels that are non- 
GAAP financial measures will not be subject 
to Regulation G (17 CFR 244.100—102) and 
Item 10(e) (§ 229.10(e)); however, disclosure 
must be provided as to how the number is 
calculated from the registrant’s audited fi-
nancial statements. 

6. In proxy or information statements with 
respect to the election of directors, if the in-
formation disclosed pursuant to Item 407(i) 
would satisfy paragraph (b)(2)(xiii) of this 
Item, a registrant may refer to the informa-
tion disclosed pursuant to Item 407(i). 

(c) Summary compensation table—(1) 
General. Provide the information speci-
fied in paragraph (c)(2) of this Item, 
concerning the compensation of the 
named executive officers for each of 
the registrant’s last three completed 
fiscal years, in a Summary Compensa-
tion Table in the tabular format speci-
fied below. 

SUMMARY COMPENSATION TABLE 

Name and principal 
position Year Salary 

($) 
Bonus 

($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Non-eq-
uity 

incentive 
plan 
com-

pensa-
tion 
($) 

Change 
in pen-

sion 
value 

and non-
qualified 
deferred 

com-
pensa-

tion 
earnings 

($) 

All other 
com-

pensa-
tion 
($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

PEO.

PFO.

A.
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SUMMARY COMPENSATION TABLE—Continued 

Name and principal 
position Year Salary 

($) 
Bonus 

($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Non-eq-
uity 

incentive 
plan 
com-

pensa-
tion 
($) 

Change 
in pen-

sion 
value 

and non-
qualified 
deferred 

com-
pensa-

tion 
earnings 

($) 

All other 
com-

pensa-
tion 
($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

B.

C.

(2) The Table shall include: 
(i) The name and principal position 

of the named executive officer (column 
(a)); 

(ii) The fiscal year covered (column 
(b)); 

(iii) The dollar value of base salary 
(cash and non-cash) earned by the 
named executive officer during the fis-
cal year covered (column (c)); 

(iv) The dollar value of bonus (cash 
and non-cash) earned by the named ex-
ecutive officer during the fiscal year 
covered (column (d)); 

Instructions to Item 402(c)(2)(iii) and (iv). 1. If 
the amount of salary or bonus earned in a 
given fiscal year is not calculable through 
the latest practicable date, a footnote shall 
be included disclosing that the amount of 
salary or bonus is not calculable through the 
latest practicable date and providing the 
date that the amount of salary or bonus is 
expected to be determined, and such amount 
must then be disclosed in a filing under Item 
5.02(f) of Form 8–K (17 CFR 249.308). 

2. Registrants shall include in the salary 
column (column (c)) or bonus column (col-
umn (d)) any amount of salary or bonus for-
gone at the election of a named executive of-
ficer under which stock, equity-based or 
other forms of non-cash compensation in-
stead have been received by the named exec-
utive officer. However, the receipt of any 
such form of non-cash compensation instead 
of salary or bonus must be disclosed in a 
footnote added to the salary or bonus col-
umn and, where applicable, referring to the 
Grants of Plan-Based Awards Table (required 
by paragraph (d) of this Item) where the 

stock, option or non-equity incentive plan 
award elected by the named executive officer 
is reported. 

(v) For awards of stock, the aggre-
gate grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (e)); 

(vi) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date 
fair value computed in accordance with 
FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(c)(2)(v) and (vi). For 
awards reported in columns (e) and (f), in-
clude a footnote disclosing all assumptions 
made in the valuation by reference to a dis-
cussion of those assumptions in the reg-
istrant’s financial statements, footnotes to 
the financial statements, or discussion in the 
Management’s Discussion and Analysis. The 
sections so referenced are deemed part of the 
disclosure provided pursuant to this Item. 
Instruction 2 to Item 402(c)(2)(v) and (vi). If at 
any time during the last completed fiscal 
year, the registrant has adjusted or amended 
the exercise price of options or SARs pre-
viously awarded to a named executive offi-
cer, whether through amendment, cancella-
tion or replacement grants, or any other 
means (‘‘repriced’’), or otherwise has materi-
ally modified such awards, the registrant 
shall include, as awards required to be re-
ported in column (f), the incremental fair 
value, computed as of the repricing or modi-
fication date in accordance with FASB ASC 
Topic 718, with respect to that repriced or 
modified award. 
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Instruction 3 to Item 402(c)(2)(v) and (vi). For 
any awards that are subject to performance 
conditions, report the value at the grant 
date based upon the probable outcome of 
such conditions. This amount should be con-
sistent with the estimate of aggregate com-
pensation cost to be recognized over the 
service period determined as of the grant 
date under FASB ASC Topic 718, excluding 
the effect of estimated forfeitures. In a foot-
note to the table, disclose the value of the 
award at the grant date assuming that the 
highest level of performance conditions will 
be achieved if an amount less than the max-
imum was included in the table. 

(vii) The dollar value of all earnings 
for services performed during the fiscal 
year pursuant to awards under non-eq-
uity incentive plans as defined in para-
graph (a)(6)(iii) of this Item, and all 
earnings on any outstanding awards 
(column (g)); 

Instructions to Item 402(c)(2)(vii). 1. If the rel-
evant performance measure is satisfied dur-
ing the fiscal year (including for a single 
year in a plan with a multi-year performance 
measure), the earnings are reportable for 
that fiscal year, even if not payable until a 
later date, and are not reportable again in 
the fiscal year when amounts are paid to the 
named executive officer. 

2. All earnings on non-equity incentive 
plan compensation must be identified and 
quantified in a footnote to column (g), 
whether the earnings were paid during the 
fiscal year, payable during the period but de-
ferred at the election of the named executive 
officer, or payable by their terms at a later 
date. 

(viii) The sum of the amounts speci-
fied in paragraphs (c)(2)(viii)(A) and (B) 
of this Item (column (h)) as follows: 

(A) The aggregate change in the ac-
tuarial present value of the named ex-
ecutive officer’s accumulated benefit 
under all defined benefit and actuarial 
pension plans (including supplemental 
plans) from the pension plan measure-
ment date used for financial statement 
reporting purposes with respect to the 
registrant’s audited financial state-
ments for the prior completed fiscal 
year to the pension plan measurement 
date used for financial statement re-
porting purposes with respect to the 
registrant’s audited financial state-
ments for the covered fiscal year; and 

(B) Above-market or preferential 
earnings on compensation that is de-
ferred on a basis that is not tax-quali-

fied, including such earnings on non-
qualified defined contribution plans; 

Instructions to Item 402(c)(2)(viii). 1. The dis-
closure required pursuant to paragraph 
(c)(2)(viii)(A) of this Item applies to each 
plan that provides for the payment of retire-
ment benefits, or benefits that will be paid 
primarily following retirement, including 
but not limited to tax-qualified defined ben-
efit plans and supplemental executive retire-
ment plans, but excluding tax-qualified de-
fined contribution plans and nonqualified de-
fined contribution plans. For purposes of this 
disclosure, the registrant should use the 
same amounts required to be disclosed pur-
suant to paragraph (h)(2)(iv) of this Item for 
the covered fiscal year and the amounts that 
were or would have been required to be re-
ported for the executive officer pursuant to 
paragraph (h)(2)(iv) of this Item for the prior 
completed fiscal year. 

2. Regarding paragraph (c)(2)(viii)(B) of 
this Item, interest on deferred compensation 
is above-market only if the rate of interest 
exceeds 120% of the applicable federal long- 
term rate, with compounding (as prescribed 
under section 1274(d) of the Internal Revenue 
Code, (26 U.S.C. 1274(d))) at the rate that cor-
responds most closely to the rate under the 
registrant’s plan at the time the interest 
rate or formula is set. In the event of a dis-
cretionary reset of the interest rate, the req-
uisite calculation must be made on the basis 
of the interest rate at the time of such reset, 
rather than when originally established. 
Only the above-market portion of the inter-
est must be included. If the applicable inter-
est rates vary depending upon conditions 
such as a minimum period of continued serv-
ice, the reported amount should be cal-
culated assuming satisfaction of all condi-
tions to receiving interest at the highest 
rate. Dividends (and dividend equivalents) on 
deferred compensation denominated in the 
registrant’s stock (‘‘deferred stock’’) are 
preferential only if earned at a rate higher 
than dividends on the registrant’s common 
stock. Only the preferential portion of the 
dividends or equivalents must be included. 
Footnote or narrative disclosure may be pro-
vided explaining the registrant’s criteria for 
determining any portion considered to be 
above-market. 

3. The registrant shall identify and quan-
tify by footnote the separate amounts attrib-
utable to each of paragraphs (c)(2)(viii)(A) 
and (B) of this Item. Where such amount pur-
suant to paragraph (c)(2)(viii)(A) is negative, 
it should be disclosed by footnote but should 
not be reflected in the sum reported in col-
umn (h). 

(ix) All other compensation for the 
covered fiscal year that the registrant 
could not properly report in any other 
column of the Summary Compensation 
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Table (column (i)). Each compensation 
item that is not properly reportable in 
columns (c)–(h), regardless of the 
amount of the compensation item, 
must be included in column (i). Such 
compensation must include, but is not 
limited to: 

(A) Perquisites and other personal 
benefits, or property, unless the aggre-
gate amount of such compensation is 
less than $10,000; 

(B) All ‘‘gross-ups’’ or other amounts 
reimbursed during the fiscal year for 
the payment of taxes; 

(C) For any security of the registrant 
or its subsidiaries purchased from the 
registrant or its subsidiaries (through 
deferral of salary or bonus, or other-
wise) at a discount from the market 
price of such security at the date of 
purchase, unless that discount is avail-
able generally, either to all security 
holders or to all salaried employees of 
the registrant, the compensation cost, 
if any, computed in accordance with 
FASB ASC Topic 718; 

(D) The amount paid or accrued to 
any named executive officer pursuant 
to a plan or arrangement in connection 
with: 

(1) Any termination, including with-
out limitation through retirement, res-
ignation, severance or constructive ter-
mination (including a change in re-
sponsibilities) of such executive offi-
cer’s employment with the registrant 
and its subsidiaries; or 

(2) A change in control of the reg-
istrant; 

(E) Registrant contributions or other 
allocations to vested and unvested de-
fined contribution plans; 

(F) The dollar value of any insurance 
premiums paid by, or on behalf of, the 
registrant during the covered fiscal 
year with respect to life insurance for 
the benefit of a named executive offi-
cer; and 

(G) The dollar value of any dividends 
or other earnings paid on stock or op-
tion awards, when those amounts were 
not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (e) or 
(f); and 

Instructions to Item 402(c)(2)(ix). 1. Non-equity 
incentive plan awards and earnings and earn-
ings on stock and options, except as specified 
in paragraph (c)(2)(ix)(G) of this Item, are re-

quired to be reported elsewhere as provided 
in this Item and are not reportable as All 
Other Compensation in column (i). 

2. Benefits paid pursuant to defined benefit 
and actuarial plans are not reportable as All 
Other Compensation in column (i) unless ac-
celerated pursuant to a change in control; 
information concerning these plans is report-
able pursuant to paragraphs (c)(2)(viii)(A) 
and (h) of this Item. 

3. Any item reported for a named executive 
officer pursuant to paragraph (c)(2)(ix) of 
this Item that is not a perquisite or personal 
benefit and whose value exceeds $10,000 must 
be identified and quantified in a footnote to 
column (i). This requirement applies only to 
compensation for the last fiscal year. All 
items of compensation are required to be in-
cluded in the Summary Compensation Table 
without regard to whether such items are re-
quired to be identified other than as specifi-
cally noted in this Item. 

4. Perquisites and personal benefits may be 
excluded as long as the total value of all per-
quisites and personal benefits for a named 
executive officer is less than $10,000. If the 
total value of all perquisites and personal 
benefits is $10,000 or more for any named ex-
ecutive officer, then each perquisite or per-
sonal benefit, regardless of its amount, must 
be identified by type. If perquisites and per-
sonal benefits are required to be reported for 
a named executive officer pursuant to this 
rule, then each perquisite or personal benefit 
that exceeds the greater of $25,000 or 10% of 
the total amount of perquisites and personal 
benefits for that officer must be quantified 
and disclosed in a footnote. The require-
ments for identification and quantification 
apply only to compensation for the last fis-
cal year. Perquisites and other personal ben-
efits shall be valued on the basis of the ag-
gregate incremental cost to the registrant. 
With respect to the perquisite or other per-
sonal benefit for which footnote quantifica-
tion is required, the registrant shall describe 
in the footnote its methodology for com-
puting the aggregate incremental cost. Re-
imbursements of taxes owed with respect to 
perquisites or other personal benefits must 
be included in column (i) and are subject to 
separate quantification and identification as 
tax reimbursements (paragraph (c)(2)(ix)(B) 
of this Item) even if the associated per-
quisites or other personal benefits are not re-
quired to be included because the total 
amount of all perquisites or personal bene-
fits for an individual named executive officer 
is less than $10,000 or are required to be iden-
tified but are not required to be separately 
quantified. 

5. For purposes of paragraph (c)(2)(ix)(D) of 
this Item, an accrued amount is an amount 
for which payment has become due. 

(x) The dollar value of total com-
pensation for the covered fiscal year 
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(column (j)). With respect to each 
named executive officer, disclose the 
sum of all amounts reported in col-
umns (c) through (i). 

Instructions to Item 402(c). 1. Information with 
respect to fiscal years prior to the last com-
pleted fiscal year will not be required if the 
registrant was not a reporting company pur-
suant to section 13(a) or 15(d) of the Ex-
change Act (15 U.S.C. 78m(a) or 78o(d)) at any 
time during that year, except that the reg-
istrant will be required to provide informa-
tion for any such year if that information 
previously was required to be provided in re-
sponse to a Commission filing requirement. 

2. All compensation values reported in the 
Summary Compensation Table must be re-
ported in dollars and rounded to the nearest 
dollar. Reported compensation values must 
be reported numerically, providing a single 
numerical value for each grid in the table. 
Where compensation was paid to or received 
by a named executive officer in a different 
currency, a footnote must be provided to 
identify that currency and describe the rate 
and methodology used to convert the pay-
ment amounts to dollars. 

3. If a named executive officer is also a di-
rector who receives compensation for his or 
her services as a director, reflect that com-

pensation in the Summary Compensation 
Table and provide a footnote identifying and 
itemizing such compensation and amounts. 
Use the categories in the Director Compensa-
tion Table required pursuant to paragraph 
(k) of this Item. 

4. Any amounts deferred, whether pursuant 
to a plan established under section 401(k) of 
the Internal Revenue Code (26 U.S.C. 401(k)), 
or otherwise, shall be included in the appro-
priate column for the fiscal year in which 
earned. 

5. Reduce the amount reported in the ap-
plicable Summary Compensation Table col-
umn for the fiscal year in which the amount 
recovered initially was reported as com-
pensation by any amounts recovered pursu-
ant to the compensation recovery policy re-
quired by the listing standards adopted pur-
suant to 17 CFR 240.10D–1, and identify such 
amounts by footnote. 

(d) Grants of plan-based awards table. 
(1) Provide the information specified in 
paragraph (d)(2) of this Item, con-
cerning each grant of an award made to 
a named executive officer in the last 
completed fiscal year under any plan, 
including awards that subsequently 
have been transferred, in the following 
tabular format: 

GRANTS OF PLAN-BASED AWARDS 

Name Grant 
date 

Estimated future payouts 
under non-equity incentive 

plan awards 

Estimated future payouts 
under equity incentive plan 

awards 

All 
other 
stock 

awards: 
Number 

of 
shares 
of stock 
or units 

(#) 

All 
other 
option 

awards: 
Number 
of se-

curities 
under-
lying 

options 
(#) 

Exer-
cise or 
base 

price of 
option 
awards 
($/Sh) 

Grant 
date 
fair 

value 
of 

stock 
and 

option 
awards 

Thresh-
old 
($) 

Target 
($) 

Max-
imum 

($) 

Thresh-
old 
(#) 

Target 
(#) 

Max-
imum 

(#) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) (k) (l) 

PEO 

PFO 

A 

B 

C 

(2) The Table shall include: 
(i) The name of the named executive 

officer (column (a)); 
(ii) The grant date for equity-based 

awards reported in the table (column 
(b)). If such grant date is different than 
the date on which the compensation 
committee (or a committee of the 
board of directors performing a similar 

function or the full board of directors) 
takes action or is deemed to take ac-
tion to grant such awards, a separate, 
adjoining column shall be added be-
tween columns (b) and (c) showing such 
date; 

(iii) The dollar value of the estimated 
future payout upon satisfaction of the 
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conditions in question under non-eq-
uity incentive plan awards granted in 
the fiscal year, or the applicable range 
of estimated payouts denominated in 
dollars (threshold, target and max-
imum amount) (columns (c) through 
(e)); 

(iv) The number of shares of stock, or 
the number of shares underlying op-
tions to be paid out or vested upon sat-
isfaction of the conditions in question 
under equity incentive plan awards 
granted in the fiscal year, or the appli-
cable range of estimated payouts de-
nominated in the number of shares of 
stock, or the number of shares under-
lying options under the award (thresh-
old, target and maximum amount) (col-
umns (f) through (h)); 

(v) The number of shares of stock 
granted in the fiscal year that are not 
required to be disclosed in columns (f) 
through (h) (column (i)); 

(vi) The number of securities under-
lying options granted in the fiscal year 
that are not required to be disclosed in 
columns (f) through (h) (column (j)); 

(vii) The per-share exercise or base 
price of the options granted in the fis-
cal year (column (k)). If such exercise 
or base price is less than the closing 
market price of the underlying secu-
rity on the date of the grant, a sepa-
rate, adjoining column showing the 
closing market price on the date of the 
grant shall be added after column (k) 
and 

(viii) The grant date fair value of 
each equity award computed in accord-
ance with FASB ASC Topic 718 (column 
(l)). If at any time during the last com-
pleted fiscal year, the registrant has 
adjusted or amended the exercise or 
base price of options, SARs or similar 
option-like instruments previously 
awarded to a named executive officer, 
whether through amendment, cancella-
tion or replacement grants, or any 
other means (‘‘repriced’’), or otherwise 
has materially modified such awards, 
the incremental fair value, computed 
as of the repricing or modification date 
in accordance with FASB ASC Topic 
718, with respect to that repriced or 
modified award, shall be reported. 

Instructions to Item 402(d). 1. Disclosure on a 
separate line shall be provided in the Table 
for each grant of an award made to a named 
executive officer during the fiscal year. If 

grants of awards were made to a named exec-
utive officer during the fiscal year under 
more than one plan, identify the particular 
plan under which each such grant was made. 

2. For grants of incentive plan awards, pro-
vide the information called for by columns 
(c), (d) and (e), or (f), (g) and (h), as applica-
ble. For columns (c) and (f), threshold refers 
to the minimum amount payable for a cer-
tain level of performance under the plan. For 
columns (d) and (g), target refers to the 
amount payable if the specified performance 
target(s) are reached. For columns (e) and 
(h), maximum refers to the maximum payout 
possible under the plan. If the award pro-
vides only for a single estimated payout, 
that amount must be reported as the target 
in columns (d) and (g). In columns (d) and 
(g), registrants must provide a representa-
tive amount based on the previous fiscal 
year’s performance if the target amount is 
not determinable. 

3. In determining if the exercise or base 
price of an option is less than the closing 
market price of the underlying security on 
the date of the grant, the registrant may use 
either the closing market price as specified 
in paragraph (a)(6)(v) of this Item, or if no 
market exists, any other formula prescribed 
for the security. Whenever the exercise or 
base price reported in column (k) is not the 
closing market price, describe the method-
ology for determining the exercise or base 
price either by a footnote or accompanying 
textual narrative. 

4. A tandem grant of two instruments, only 
one of which is granted under an incentive 
plan, such as an option granted in tandem 
with a performance share, need be reported 
only in column (i) or (j), as applicable. For 
example, an option granted in tandem with a 
performance share would be reported only as 
an option grant in column (j), with the tan-
dem feature noted either by a footnote or ac-
companying textual narrative. 

5. Disclose the dollar amount of consider-
ation, if any, paid by the executive officer 
for the award in a footnote to the appro-
priate column. 

6. If non-equity incentive plan awards are 
denominated in units or other rights, a sepa-
rate, adjoining column between columns (b) 
and (c) shall be added quantifying the units 
or other rights awarded. 

7. Options, SARs and similar option-like 
instruments granted in connection with a re-
pricing transaction or other material modi-
fication shall be reported in this Table. How-
ever, the disclosure required by this Table 
does not apply to any repricing that occurs 
through a pre-existing formula or mecha-
nism in the plan or award that results in the 
periodic adjustment of the option or SAR ex-
ercise or base price, an antidilution provi-
sion in a plan or award, or a recapitalization 
or similar transaction equally affecting all 
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holders of the class of securities underlying 
the options or SARs. 

8. For any equity awards that are subject 
to performance conditions, report in column 
(l) the value at the grant date based upon the 
probable outcome of such conditions. This 
amount should be consistent with the esti-
mate of aggregate compensation cost to be 
recognized over the service period deter-
mined as of the grant date under FASB ASC 
Topic 718, excluding the effect of estimated 
forfeitures. 

(e) Narrative disclosure to summary 
compensation table and grants of plan- 
based awards table. (1) Provide a nar-
rative description of any material fac-
tors necessary to an understanding of 
the information disclosed in the tables 
required by paragraphs (c) and (d) of 
this Item. Examples of such factors 
may include, in given cases, among 
other things: 

(i) The material terms of each named 
executive officer’s employment agree-
ment or arrangement, whether written 
or unwritten; 

(ii) If at any time during the last fis-
cal year, any outstanding option or 
other equity-based award was repriced 
or otherwise materially modified (such 
as by extension of exercise periods, the 
change of vesting or forfeiture condi-
tions, the change or elimination of ap-
plicable performance criteria, or the 
change of the bases upon which returns 
are determined), a description of each 
such repricing or other material modi-
fication; 

(iii) The material terms of any award 
reported in response to paragraph (d) of 
this Item, including a general descrip-
tion of the formula or criteria to be ap-
plied in determining the amounts pay-
able, and the vesting schedule. For ex-
ample, state where applicable that 
dividends will be paid on stock, and if 
so, the applicable dividend rate and 
whether that rate is preferential. De-

scribe any performance-based condi-
tions, and any other material condi-
tions, that are applicable to the award. 
For purposes of the Table required by 
paragraph (d) of this Item and the nar-
rative disclosure required by paragraph 
(e) of this Item, performance-based 
conditions include both performance 
conditions and market conditions, as 
those terms are defined in FASB ASC 
Topic 718; and 

(iv) An explanation of the amount of 
salary and bonus in proportion to total 
compensation. 

Instructions to Item 402(e)(1). 1. The disclosure 
required by paragraph (e)(1)(ii) of this Item 
would not apply to any repricing that occurs 
through a pre-existing formula or mecha-
nism in the plan or award that results in the 
periodic adjustment of the option or SAR ex-
ercise or base price, an antidilution provi-
sion in a plan or award, or a recapitalization 
or similar transaction equally affecting all 
holders of the class of securities underlying 
the options or SARs. 

2. Instructions 4 and 5 to Item 402(b) apply 
regarding disclosure pursuant to paragraph 
(e)(1) of this Item of target levels with re-
spect to specific quantitative or qualitative 
performance-related factors considered by 
the compensation committee or the board of 
directors, or any other factors or criteria in-
volving confidential trade secrets or con-
fidential commercial or financial informa-
tion, the disclosure of which would result in 
competitive harm for the registrant. 

(2) [Reserved] 
(f) Outstanding equity awards at fiscal 

year-end table. (1) Provide the informa-
tion specified in paragraph (f)(2) of this 
Item, concerning unexercised options; 
stock that has not vested; and equity 
incentive plan awards for each named 
executive officer outstanding as of the 
end of the registrant’s last completed 
fiscal year in the following tabular for-
mat: 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00453 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



444 

17 CFR Ch. II (4–1–25 Edition) § 229.402 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END 

Name 

Option awards Stock awards 

Number of 
securities 
underlying 

unexercised 
options 

(#) exer-
cisable 

Number of 
securities un-

derlying 
unexercised 

options 
(#) 

unexercisable 

Equity in-
centive plan 

awards: 
number of 
securities 
underlying 

unexercised 
unearned 
options 

(#) 

Op-
tion 

exer-
cise 
price 
($) 

Op-
tion 
expi-
ration 
date 

Num-
ber of 
shares 

or 
units 

of 
stock 
that 
have 
not 

vested 
(#) 

Market 
value 

of 
shares 

or 
units 

of 
stock 
that 
have 
not 

vested 
(#) 

Equity 
incen-

tive 
plan 

awards: 
number 
of un-
earned 
shares, 
units or 
other 
rights 
that 
have 
not 

vested 
(#) 

Equity 
incen-

tive 
plan 

awards: 
market 
or pay-

out 
value of 

un-
earned 
shares, 
units or 
other 
rights 
that 
have 
not 

vested 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

PEO.

PFO 

A 

B 

C 

(2) The Table shall include: 
(i) The name of the named executive 

officer (column (a)); 
(ii) On an award-by-award basis, the 

number of securities underlying 
unexercised options, including awards 
that have been transferred other than 
for value, that are exercisable and that 
are not reported in column (d) (column 
(b)); 

(iii) On an award-by-award basis, the 
number of securities underlying 
unexercised options, including awards 
that have been transferred other than 
for value, that are unexercisable and 
that are not reported in column (d) 
(column (c)); 

(iv) On an award-by-award basis, the 
total number of shares underlying 
unexercised options awarded under any 
equity incentive plan that have not 
been earned (column (d)); 

(v) For each instrument reported in 
columns (b), (c) and (d), as applicable, 
the exercise or base price (column (e)); 

(vi) For each instrument reported in 
columns (b), (c) and (d), as applicable, 
the expiration date (column (f)); 

(vii) The total number of shares of 
stock that have not vested and that are 
not reported in column (i) (column (g)); 

(viii) The aggregate market value of 
shares of stock that have not vested 
and that are not reported in column (j) 
(column (h)); 

(ix) The total number of shares of 
stock, units or other rights awarded 
under any equity incentive plan that 
have not vested and that have not been 
earned, and, if applicable the number 
of shares underlying any such unit or 
right (column (i)); and 

(x) The aggregate market or payout 
value of shares of stock, units or other 
rights awarded under any equity incen-
tive plan that have not vested and that 
have not been earned (column (j)). 

Instructions to Item 402(f)(2). 1. Identify by 
footnote any award that has been transferred 
other than for value, disclosing the nature of 
the transfer. 
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2. The vesting dates of options, shares of 
stock and equity incentive plan awards held 
at fiscal-year end must be disclosed by foot-
note to the applicable column where the out-
standing award is reported. 

3. Compute the market value of stock re-
ported in column (h) and equity incentive 
plan awards of stock reported in column (j) 
by multiplying the closing market price of 
the registrant’s stock at the end of the last 
completed fiscal year by the number of 
shares or units of stock or the amount of eq-
uity incentive plan awards, respectively. The 
number of shares or units reported in col-
umns (d) or (i), and the payout value re-
ported in column (j), shall be based on 
achieving threshold performance goals, ex-
cept that if the previous fiscal year’s per-
formance has exceeded the threshold, the 
disclosure shall be based on the next higher 
performance measure (target or maximum) 
that exceeds the previous fiscal year’s per-
formance. If the award provides only for a 
single estimated payout, that amount should 
be reported. If the target amount is not de-
terminable, registrants must provide a rep-
resentative amount based on the previous 
fiscal year’s performance. 

4. Multiple awards may be aggregated 
where the expiration date and the exercise 
and/or base price of the instruments is iden-

tical. A single award consisting of a com-
bination of options, SARs and/or similar op-
tion-like instruments shall be reported as 
separate awards with respect to each tranche 
with a different exercise and/or base price or 
expiration date. 

5. Options or stock awarded under an eq-
uity incentive plan are reported in columns 
(d) or (i) and (j), respectively, until the rel-
evant performance condition has been satis-
fied. Once the relevant performance condi-
tion has been satisfied, even if the option or 
stock award is subject to forfeiture condi-
tions, options are reported in column (b) or 
(c), as appropriate, until they are exercised 
or expire, or stock is reported in columns (g) 
and (h) until it vests. 

(g) Option exercises and stock vested 
table. (1) Provide the information speci-
fied in paragraph (g)(2) of this Item, 
concerning each exercise of stock op-
tions, SARs and similar instruments, 
and each vesting of stock, including re-
stricted stock, restricted stock units 
and similar instruments, during the 
last completed fiscal year for each of 
the named executive officers on an ag-
gregated basis in the following tabular 
format: 

OPTION EXERCISES AND STOCK VESTED 

Name 

Option awards Stock awards 

Number of shares 
acquired on 

exercise 
(#) 

Value 
realized on 

exercise 
($) 

Number of shares 
acquired on vest-

ing 
(#) 

Value 
realized on 

vesting 
($) 

(a) (b) (c) (d) (e) 

PEO 

PFO 

A 

B 

C 

(2) The Table shall include: 
(i) The name of the executive officer 

(column (a)); 
(ii) The number of securities for 

which the options were exercised (col-
umn (b)); 

(iii) The aggregate dollar value real-
ized upon exercise of options, or upon 

the transfer of an award for value (col-
umn (c)); 

(iv) The number of shares of stock 
that have vested (column (d)); and 

(v) The aggregate dollar value real-
ized upon vesting of stock, or upon the 
transfer of an award for value (column 
(e)). 
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Instruction to Item 402(g)(2). Report in column 
(c) the aggregate dollar amount realized by 
the named executive officer upon exercise of 
the options or upon the transfer of such in-
struments for value. Compute the dollar 
amount realized upon exercise by deter-
mining the difference between the market 
price of the underlying securities at exercise 
and the exercise or base price of the options. 
Do not include the value of any related pay-
ment or other consideration provided (or to 
be provided) by the registrant to or on behalf 
of a named executive officer, whether in pay-
ment of the exercise price or related taxes. 
(Any such payment or other consideration 
provided by the registrant is required to be 
disclosed in accordance with paragraph 
(c)(2)(ix) of this Item.) Report in column (e) 
the aggregate dollar amount realized by the 

named executive officer upon the vesting of 
stock or the transfer of such instruments for 
value. Compute the aggregate dollar amount 
realized upon vesting by multiplying the 
number of shares of stock or units by the 
market value of the underlying shares on the 
vesting date. For any amount realized upon 
exercise or vesting for which receipt has 
been deferred, provide a footnote quantifying 
the amount and disclosing the terms of the 
deferral. 

(h) Pension benefits. (1) Provide the 
information specified in paragraph 
(h)(2) of this Item with respect to each 
plan that provides for payments or 
other benefits at, following, or in con-
nection with retirement, in the fol-
lowing tabular format: 

PENSION BENEFITS 

Name Plan name 
Number of years 
credited service 

(#) 

Present value of 
accumulated ben-

efit 
($) 

Payments during 
last fiscal year 

($) 

(a) (b) (c) (d) (e) 

PEO 

PFO 

A 

B 

C 

(2) The Table shall include: 
(i) The name of the executive officer 

(column (a)); 
(ii) The name of the plan (column 

(b)); 
(iii) The number of years of service 

credited to the named executive officer 
under the plan, computed as of the 
same pension plan measurement date 
used for financial statement reporting 
purposes with respect to the reg-
istrant’s audited financial statements 
for the last completed fiscal year (col-
umn (c)); 

(iv) The actuarial present value of 
the named executive officer’s accumu-
lated benefit under the plan, computed 
as of the same pension plan measure-
ment date used for financial statement 
reporting purposes with respect to the 
registrant’s audited financial state-

ments for the last completed fiscal 
year (column (d)); and 

(v) The dollar amount of any pay-
ments and benefits paid to the named 
executive officer during the reg-
istrant’s last completed fiscal year 
(column (e)). 

Instructions to Item 402(h)(2). 1. The disclosure 
required pursuant to this Table applies to 
each plan that provides for specified retire-
ment payments and benefits, or payments 
and benefits that will be provided primarily 
following retirement, including but not lim-
ited to tax-qualified defined benefit plans 
and supplemental executive retirement 
plans, but excluding tax-qualified defined 
contribution plans and nonqualified defined 
contribution plans. Provide a separate row 
for each such plan in which the named execu-
tive officer participates. 

2. For purposes of the amount(s) reported 
in column (d), the registrant must use the 
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same assumptions used for financial report-
ing purposes under generally accepted ac-
counting principles, except that retirement 
age shall be assumed to be the normal retire-
ment age as defined in the plan, or if not so 
defined, the earliest time at which a partici-
pant may retire under the plan without any 
benefit reduction due to age. The registrant 
must disclose in the accompanying textual 
narrative the valuation method and all ma-
terial assumptions applied in quantifying the 
present value of the current accrued benefit. 
A benefit specified in the plan document or 
the executive’s contract itself is not an as-
sumption. Registrants may satisfy all or 
part of this disclosure by reference to a dis-
cussion of those assumptions in the reg-
istrant’s financial statements, footnotes to 
the financial statements, or discussion in the 
Management’s Discussion and Analysis. The 
sections so referenced are deemed part of the 
disclosure provided pursuant to this Item. 

3. For purposes of allocating the current 
accrued benefit between tax qualified defined 
benefit plans and related supplemental 
plans, apply the limitations applicable to tax 
qualified defined benefit plans established by 
the Internal Revenue Code and the regula-
tions thereunder that applied as of the pen-
sion plan measurement date. 

4. If a named executive officer’s number of 
years of credited service with respect to any 
plan is different from the named executive 
officer’s number of actual years of service 
with the registrant, provide footnote disclo-
sure quantifying the difference and any re-
sulting benefit augmentation. 

(3) Provide a succinct narrative de-
scription of any material factors nec-
essary to an understanding of each 
plan covered by the tabular disclosure 
required by this paragraph. While ma-
terial factors will vary depending upon 
the facts, examples of such factors may 
include, in given cases, among other 
things: 

(i) The material terms and conditions 
of payments and benefits available 

under the plan, including the plan’s 
normal retirement payment and ben-
efit formula and eligibility standards, 
and the effect of the form of benefit 
elected on the amount of annual bene-
fits. For this purpose, normal retire-
ment means retirement at the normal 
retirement age as defined in the plan, 
or if not so defined, the earliest time at 
which a participant may retire under 
the plan without any benefit reduction 
due to age; 

(ii) If any named executive officer is 
currently eligible for early retirement 
under any plan, identify that named 
executive officer and the plan, and de-
scribe the plan’s early retirement pay-
ment and benefit formula and eligi-
bility standards. For this purpose, 
early retirement means retirement at 
the early retirement age as defined in 
the plan, or otherwise available to the 
executive under the plan; 

(iii) The specific elements of com-
pensation (e.g., salary, bonus, etc.) in-
cluded in applying the payment and 
benefit formula, identifying each such 
element; 

(iv) With respect to named executive 
officers’ participation in multiple 
plans, the different purposes for each 
plan; and 

(v) Registrant policies with regard to 
such matters as granting extra years of 
credited service. 

(i) Nonqualified defined contribution 
and other nonqualified deferred com-
pensation plans. (1) Provide the infor-
mation specified in paragraph (i)(2) of 
this Item with respect to each defined 
contribution or other plan that pro-
vides for the deferral of compensation 
on a basis that is not tax-qualified in 
the following tabular format: 

NONQUALIFIED DEFERRED COMPENSATION 

Name 

Executive con-
tributions in last 

FY 
($) 

Registrant con-
tributions in last 

FY 
($) 

Aggregate earn-
ings in last FY 

($) 

Aggregate with-
drawals/distribu-

tions 
($) 

Aggregate bal-
ance at last FYE 

($) 

(a) (b) (c) (d) (e) (f) 

PEO 

PFO 

A 

B 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00457 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



448 

17 CFR Ch. II (4–1–25 Edition) § 229.402 

NONQUALIFIED DEFERRED COMPENSATION—Continued 

Name 

Executive con-
tributions in last 

FY 
($) 

Registrant con-
tributions in last 

FY 
($) 

Aggregate earn-
ings in last FY 

($) 

Aggregate with-
drawals/distribu-

tions 
($) 

Aggregate bal-
ance at last FYE 

($) 

(a) (b) (c) (d) (e) (f) 

C 

(2) The Table shall include: 
(i) The name of the executive officer 

(column (a)); 
(ii) The dollar amount of aggregate 

executive contributions during the reg-
istrant’s last fiscal year (column (b)); 

(iii) The dollar amount of aggregate 
registrant contributions during the 
registrant’s last fiscal year (column 
(c)); 

(iv) The dollar amount of aggregate 
interest or other earnings accrued dur-
ing the registrant’s last fiscal year 
(column (d)); 

(v) The aggregate dollar amount of 
all withdrawals by and distributions to 
the executive during the registrant’s 
last fiscal year (column (e)); and 

(vi) The dollar amount of total bal-
ance of the executive’s account as of 
the end of the registrant’s last fiscal 
year (column (f)). 

Instruction to Item 402(i)(2). Provide a foot-
note quantifying the extent to which 
amounts reported in the contributions and 
earnings columns are reported as compensa-
tion in the last completed fiscal year in the 
registrant’s Summary Compensation Table 
and amounts reported in the aggregate bal-
ance at last fiscal year end (column (f)) pre-
viously were reported as compensation to 
the named executive officer in the reg-
istrant’s Summary Compensation Table for 
previous years. 

(3) Provide a succinct narrative de-
scription of any material factors nec-
essary to an understanding of each 
plan covered by tabular disclosure re-
quired by this paragraph. While mate-
rial factors will vary depending upon 
the facts, examples of such factors may 
include, in given cases, among other 
things: 

(i) The type(s) of compensation per-
mitted to be deferred, and any limita-
tions (by percentage of compensation 
or otherwise) on the extent to which 
deferral is permitted; 

(ii) The measures for calculating in-
terest or other plan earnings (including 
whether such measure(s) are selected 
by the executive or the registrant and 
the frequency and manner in which se-
lections may be changed), quantifying 
interest rates and other earnings meas-
ures applicable during the registrant’s 
last fiscal year; and 

(iii) Material terms with respect to 
payouts, withdrawals and other dis-
tributions. 

(j) Potential payments upon termination 
or change-in-control. Regarding each 
contract, agreement, plan or arrange-
ment, whether written or unwritten, 
that provides for payment(s) to a 
named executive officer at, following, 
or in connection with any termination, 
including without limitation resigna-
tion, severance, retirement or a con-
structive termination of a named exec-
utive officer, or a change in control of 
the registrant or a change in the 
named executive officer’s responsibil-
ities, with respect to each named exec-
utive officer: 

(1) Describe and explain the specific 
circumstances that would trigger pay-
ment(s) or the provision of other bene-
fits, including perquisites and health 
care benefits; 

(2) Describe and quantify the esti-
mated payments and benefits that 
would be provided in each covered cir-
cumstance, whether they would or 
could be lump sum, or annual, dis-
closing the duration, and by whom 
they would be provided; 

(3) Describe and explain how the ap-
propriate payment and benefit levels 
are determined under the various cir-
cumstances that trigger payments or 
provision of benefits; 

(4) Describe and explain any material 
conditions or obligations applicable to 
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the receipt of payments or benefits, in-
cluding but not limited to non-com-
pete, non-solicitation, non-disparage-
ment or confidentiality agreements, 
including the duration of such agree-
ments and provisions regarding waiver 
of breach of such agreements; and 

(5) Describe any other material fac-
tors regarding each such contract, 
agreement, plan or arrangement. 

Instructions to Item 402(j). 1. The registrant 
must provide quantitative disclosure under 
these requirements, applying the assump-
tions that the triggering event took place on 
the last business day of the registrant’s last 
completed fiscal year, and the price per 
share of the registrant’s securities is the 
closing market price as of that date. In the 
event that uncertainties exist as to the pro-
vision of payments and benefits or the 
amounts involved, the registrant is required 
to make a reasonable estimate (or a reason-
able estimated range of amounts) applicable 
to the payment or benefit and disclose mate-
rial assumptions underlying such estimates 
or estimated ranges in its disclosure. In such 
event, the disclosure would require forward- 
looking information as appropriate. 

2. Perquisites and other personal benefits 
or property may be excluded only if the ag-
gregate amount of such compensation will be 
less than $10,000. Individual perquisites and 
personal benefits shall be identified and 
quantified as required by Instruction 4 to 
paragraph (c)(2)(ix) of this Item. For pur-
poses of quantifying health care benefits, the 

registrant must use the assumptions used for 
financial reporting purposes under generally 
accepted accounting principles. 

3. To the extent that the form and amount 
of any payment or benefit that would be pro-
vided in connection with any triggering 
event is fully disclosed pursuant to para-
graph (h) or (i) of this Item, reference may be 
made to that disclosure. However, to the ex-
tent that the form or amount of any such 
payment or benefit would be enhanced or its 
vesting or other provisions accelerated in 
connection with any triggering event, such 
enhancement or acceleration must be dis-
closed pursuant to this paragraph. 

4. Where a triggering event has actually 
occurred for a named executive officer and 
that individual was not serving as a named 
executive officer of the registrant at the end 
of the last completed fiscal year, the disclo-
sure required by this paragraph for that 
named executive officer shall apply only to 
that triggering event. 

5. The registrant need not provide informa-
tion with respect to contracts, agreements, 
plans or arrangements to the extent they do 
not discriminate in scope, terms or oper-
ation, in favor of executive officers of the 
registrant and that are available generally 
to all salaried employees. 

(k) Compensation of directors. (1) Pro-
vide the information specified in para-
graph (k)(2) of this Item, concerning 
the compensation of the directors for 
the registrant’s last completed fiscal 
year, in the following tabular format: 

DIRECTOR COMPENSATION 

Name 

Fees 
earned 

or paid in 
cash 
($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Non-eq-
uity in-
centive 

plan 
com-

pensa-
tion 
($) 

Change 
in pen-

sion 
value 

and non-
qualified 
deferred 

com-
pensa-

tion 
earnings 

All other 
com-

pensa-
tion 
($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) 

A 

B 

C 

D 

E 
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(2) The Table shall include: 
(i) The name of each director unless 

such director is also a named executive 
officer under paragraph (a) of this Item 
and his or her compensation for service 
as a director is fully reflected in the 
Summary Compensation Table pursu-
ant to paragraph (c) of this Item and 
otherwise as required pursuant to para-
graphs (d) through (j) of this Item (col-
umn (a)); 

(ii) The aggregate dollar amount of 
all fees earned or paid in cash for serv-
ices as a director, including annual re-
tainer fees, committee and/or chair-
manship fees, and meeting fees (col-
umn (b)); 

(iii) For awards of stock, the aggre-
gate grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (c)); 

(iv) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date 
fair value computed in accordance with 
FASB ASC Topic 718 (column (d)); 

Instruction to Item 402(k)(2)(iii) and (iv). For 
each director, disclose by footnote to the ap-
propriate column: the grant date fair value 
of each equity award computed in accord-
ance with FASB ASC Topic 718; for each op-
tion, SAR or similar option like instrument 
for which the registrant has adjusted or 
amended the exercise or base price during 
the last completed fiscal year, whether 
through amendment, cancellation or replace-
ment grants, or any other means (‘‘re-
priced’’), or otherwise has materially modi-
fied such awards, the incremental fair value, 
computed as of the repricing or modification 
date in accordance with FASB ASC Topic 
718; and the aggregate number of stock 
awards and the aggregate number of option 
awards outstanding at fiscal year end. How-
ever, the disclosure required by this Instruc-
tion does not apply to any repricing that oc-
curs through a pre-existing formula or mech-
anism in the plan or award that results in 
the periodic adjustment of the option or SAR 
exercise or base price, an antidilution provi-
sion in a plan or award, or a recapitalization 
or similar transaction equally affecting all 
holders of the class of securities underlying 
the options or SARs. 

(v) The dollar value of all earnings 
for services performed during the fiscal 
year pursuant to non-equity incentive 
plans as defined in paragraph (a)(6)(iii) 
of this Item, and all earnings on any 
outstanding awards (column (e)); 

(vi) The sum of the amounts specified 
in paragraphs (k)(2)(vi)(A) and (B) of 
this Item (column (f)) as follows: 

(A) The aggregate change in the ac-
tuarial present value of the director’s 
accumulated benefit under all defined 
benefit and actuarial pension plans (in-
cluding supplemental plans) from the 
pension plan measurement date used 
for financial statement reporting pur-
poses with respect to the registrant’s 
audited financial statements for the 
prior completed fiscal year to the pen-
sion plan measurement date used for fi-
nancial statement reporting purposes 
with respect to the registrant’s audited 
financial statements for the covered 
fiscal year; and 

(B) Above-market or preferential 
earnings on compensation that is de-
ferred on a basis that is not tax-quali-
fied, including such earnings on non-
qualified defined contribution plans; 

(vii) All other compensation for the 
covered fiscal year that the registrant 
could not properly report in any other 
column of the Director Compensation 
Table (column (g)). Each compensation 
item that is not properly reportable in 
columns (b)–(f), regardless of the 
amount of the compensation item, 
must be included in column (g). Such 
compensation must include, but is not 
limited to: 

(A) Perquisites and other personal 
benefits, or property, unless the aggre-
gate amount of such compensation is 
less than $10,000; 

(B) All ‘‘gross-ups’’ or other amounts 
reimbursed during the fiscal year for 
the payment of taxes; 

(C) For any security of the registrant 
or its subsidiaries purchased from the 
registrant or its subsidiaries (through 
deferral of salary or bonus, or other-
wise) at a discount from the market 
price of such security at the date of 
purchase, unless that discount is avail-
able generally, either to all security 
holders or to all salaried employees of 
the registrant, the compensation cost, 
if any, computed in accordance with 
FASB ASC Topic 718; 

(D) The amount paid or accrued to 
any director pursuant to a plan or ar-
rangement in connection with: 

(1) The resignation, retirement or 
any other termination of such director; 
or 
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(2) A change in control of the reg-
istrant; 

(E) Registrant contributions or other 
allocations to vested and unvested de-
fined contribution plans; 

(F) Consulting fees earned from, or 
paid or payable by the registrant and/ 
or its subsidiaries (including joint ven-
tures); 

(G) The annual costs of payments and 
promises of payments pursuant to di-
rector legacy programs and similar 
charitable award programs; 

(H) The dollar value of any insurance 
premiums paid by, or on behalf of, the 
registrant during the covered fiscal 
year with respect to life insurance for 
the benefit of a director; and 

(I) The dollar value of any dividends 
or other earnings paid on stock or op-
tion awards, when those amounts were 
not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (c) or 
(d); and 

Instructions to Item 402(k)(2)(vii). 1. Programs 
in which registrants agree to make dona-
tions to one or more charitable institutions 
in a director’s name, payable by the reg-
istrant currently or upon a designated event, 
such as the retirement or death of the direc-
tor, are charitable awards programs or direc-
tor legacy programs for purposes of the dis-
closure required by paragraph (k)(2)(vii)(G) 
of this Item. Provide footnote disclosure of 
the total dollar amount payable under the 
program and other material terms of each 
such program for which tabular disclosure is 
provided. 

2. Any item reported for a director pursu-
ant to paragraph (k)(2)(vii) of this Item that 
is not a perquisite or personal benefit and 
whose value exceeds $10,000 must be identi-
fied and quantified in a footnote to column 
(g). All items of compensation are required 
to be included in the Director Compensation 
Table without regard to whether such items 
are required to be identified other than as 
specifically noted in this Item. 

3. Perquisites and personal benefits may be 
excluded as long as the total value of all per-
quisites and personal benefits for a director 
is less than $10,000. If the total value of all 
perquisites and personal benefits is $10,000 or 
more for any director, then each perquisite 
or personal benefit, regardless of its amount, 
must be identified by type. If perquisites and 
personal benefits are required to be reported 
for a director pursuant to this rule, then 
each perquisite or personal benefit that ex-
ceeds the greater of $25,000 or 10% of the 
total amount of perquisites and personal 
benefits for that director must be quantified 

and disclosed in a footnote. Perquisites and 
other personal benefits shall be valued on 
the basis of the aggregate incremental cost 
to the registrant. With respect to the per-
quisite or other personal benefit for which 
footnote quantification is required, the reg-
istrant shall describe in the footnote its 
methodology for computing the aggregate 
incremental cost. Reimbursements of taxes 
owed with respect to perquisites or other 
personal benefits must be included in column 
(g) and are subject to separate quantification 
and identification as tax reimbursements 
(paragraph (k)(2)(vii)(B) of this Item) even if 
the associated perquisites or other personal 
benefits are not required to be included be-
cause the total amount of all perquisites or 
personal benefits for an individual director is 
less than $10,000 or are required to be identi-
fied but are not required to be separately 
quantified. 

(viii) The dollar value of total com-
pensation for the covered fiscal year 
(column (h)). With respect to each di-
rector, disclose the sum of all amounts 
reported in columns (b) through (g). 

Instruction to Item 402(k)(2). Two or more di-
rectors may be grouped in a single row in the 
Table if all elements of their compensation 
are identical. The names of the directors for 
whom disclosure is presented on a group 
basis should be clear from the Table. 

(3) Narrative to director compensation 
table. Provide a narrative description of 
any material factors necessary to an 
understanding of the director com-
pensation disclosed in this Table. 
While material factors will vary de-
pending upon the facts, examples of 
such factors may include, in given 
cases, among other things: 

(i) A description of standard com-
pensation arrangements (such as fees 
for retainer, committee service, service 
as chairman of the board or a com-
mittee, and meeting attendance); and 

(ii) Whether any director has a dif-
ferent compensation arrangement, 
identifying that director and describ-
ing the terms of that arrangement. 

Instruction to Item 402(k). In addition to the 
Instruction to paragraphs (k)(2)(iii) and (iv) 
and the Instructions to paragraph (k)(2)(vii) 
of this Item, the following apply equally to 
paragraph (k) of this Item: Instructions 2 
and 4 to paragraph (c) of this Item; Instruc-
tions to paragraphs (c)(2)(iii) and (iv) of this 
Item; Instructions to paragraphs (c)(2)(v) and 
(vi) of this Item; Instructions to paragraph 
(c)(2)(vii) of this Item; Instructions to para-
graph (c)(2)(viii) of this Item; and Instruc-
tions 1 and 5 to paragraph (c)(2)(ix) of this 
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Item. These Instructions apply to the col-
umns in the Director Compensation Table 
that are analogous to the columns in the 
Summary Compensation Table to which they 
refer and to disclosures under paragraph (k) 
of this Item that correspond to analogous 
disclosures provided for in paragraph (c) of 
this Item to which they refer. 

(l) Smaller reporting companies and 
emerging growth companies. A registrant 
that qualifies as a ‘‘smaller reporting 
company,’’ as defined by Item 10(f) 
(§ 229.10(f)(1)), or is an ‘‘emerging 
growth company,’’ as defined in Rule 
405 of the Securities Act (§ 230.405 of 
this chapter) or Rule 12b–2 of the Ex-
change Act (§ 240.12b–2 of this chapter), 
may provide the scaled disclosure in 
paragraphs (m) through (r) instead of 
paragraphs (a) through (k), (s), and (u) 
of this Item. 

(m) Smaller reporting companies—Gen-
eral—(1) All compensation covered. This 
Item requires clear, concise and under-
standable disclosure of all plan and 
non-plan compensation awarded to, 
earned by, or paid to the named execu-
tive officers designated under para-
graph (m)(2) of this Item, and directors 
covered by paragraph (r) of this Item, 
by any person for all services rendered 
in all capacities to the smaller report-
ing company and its subsidiaries, un-
less otherwise specifically excluded 
from disclosure in this Item. All such 
compensation shall be reported pursu-
ant to this Item, even if also called for 
by another requirement, including 
transactions between the smaller re-
porting company and a third party 
where a purpose of the transaction is 
to furnish compensation to any such 
named executive officer or director. No 
amount reported as compensation for 
one fiscal year need be reported in the 
same manner as compensation for a 
subsequent fiscal year; amounts re-
ported as compensation for one fiscal 
year may be required to be reported in 
a different manner pursuant to this 
Item. 

(2) Persons covered. Disclosure shall 
be provided pursuant to this Item for 
each of the following (the ‘‘named ex-
ecutive officers’’): 

(i) All individuals serving as the 
smaller reporting company’s principal 
executive officer or acting in a similar 
capacity during the last completed fis-

cal year (‘‘PEO’’), regardless of com-
pensation level; 

(ii) The smaller reporting company’s 
two most highly compensated execu-
tive officers other than the PEO who 
were serving as executive officers at 
the end of the last completed fiscal 
year; and 

(iii) Up to two additional individuals 
for whom disclosure would have been 
provided pursuant to paragraph 
(m)(2)(ii) of this Item but for the fact 
that the individual was not serving as 
an executive officer of the smaller re-
porting company at the end of the last 
completed fiscal year. 

Instructions to Item 402(m)(2). 1. Determination 
of most highly compensated executive officers. 
The determination as to which executive of-
ficers are most highly compensated shall be 
made by reference to total compensation for 
the last completed fiscal year (as required to 
be disclosed pursuant to paragraph (n)(2)(x) 
of this Item) reduced by the amount required 
to be disclosed pursuant to paragraph 
(n)(2)(viii) of this Item, provided, however, 
that no disclosure need be provided for any 
executive officer, other than the PEO, whose 
total compensation, as so reduced, does not 
exceed $100,000. 

2. Inclusion of executive officer of a sub-
sidiary. It may be appropriate for a smaller 
reporting company to include as named exec-
utive officers one or more executive officers 
or other employees of subsidiaries in the dis-
closure required by this Item. See Rule 3b–7 
under the Exchange Act (17 CFR 240.3b–7). 

3. Exclusion of executive officer due to over-
seas compensation. It may be appropriate in 
limited circumstances for a smaller report-
ing company not to include in the disclosure 
required by this Item an individual, other 
than its PEO, who is one of the smaller re-
porting company’s most highly compensated 
executive officers due to the payment of 
amounts of cash compensation relating to 
overseas assignments attributed predomi-
nantly to such assignments. 

(3) Information for full fiscal year. If 
the PEO served in that capacity during 
any part of a fiscal year with respect to 
which information is required, infor-
mation should be provided as to all of 
his or her compensation for the full fis-
cal year. If a named executive officer 
(other than the PEO) served as an exec-
utive officer of the smaller reporting 
company (whether or not in the same 
position) during any part of the fiscal 
year with respect to which information 
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is required, information shall be pro-
vided as to all compensation of that in-
dividual for the full fiscal year. 

(4) Omission of table or column. A table 
or column may be omitted if there has 
been no compensation awarded to, 
earned by, or paid to any of the named 
executive officers or directors required 
to be reported in that table or column 
in any fiscal year covered by that 
table. 

(5) Definitions. For purposes of this 
Item: 

(i) The term stock means instruments 
such as common stock, restricted 
stock, restricted stock units, phantom 
stock, phantom stock units, common 
stock equivalent units or any similar 
instruments that do not have option- 
like features, and the term option 
means instruments such as stock op-
tions, stock appreciation rights and 
similar instruments with option-like 
features. The term stock appreciation 
rights (‘‘SARs’’) refers to SARs payable 
in cash or stock, including SARs pay-
able in cash or stock at the election of 
the smaller reporting company or a 
named executive officer. The term eq-
uity is used to refer generally to stock 
and/or options. 

(ii) The term plan includes, but is not 
limited to, the following: Any plan, 
contract, authorization or arrange-
ment, whether or not set forth in any 
formal document, pursuant to which 
cash, securities, similar instruments, 
or any other property may be received. 
A plan may be applicable to one per-
son. Except with respect to disclosure 
required by paragraph (t) of this Item, 
smaller reporting companies may omit 
information regarding group life, 
health, hospitalization, or medical re-
imbursement plans that do not dis-

criminate in scope, terms or operation, 
in favor of executive officers or direc-
tors of the smaller reporting company 
and that are available generally to all 
salaried employees. 

(iii) The term incentive plan means 
any plan providing compensation in-
tended to serve as incentive for per-
formance to occur over a specified pe-
riod, whether such performance is 
measured by reference to financial per-
formance of the smaller reporting com-
pany or an affiliate, the smaller report-
ing company’s stock price, or any 
other performance measure. An equity 
incentive plan is an incentive plan or 
portion of an incentive plan under 
which awards are granted that fall 
within the scope of FASB ASC Topic 
718. A non-equity incentive plan is an in-
centive plan or portion of an incentive 
plan that is not an equity incentive 
plan. The term incentive plan award 
means an award provided under an in-
centive plan. 

(iv) The terms date of grant or grant 
date refer to the grant date determined 
for financial statement reporting pur-
poses pursuant to FASB ASC Topic 718. 

(v) Closing market price is defined as 
the price at which the smaller report-
ing company’s security was last sold in 
the principal United States market for 
such security as of the date for which 
the closing market price is determined. 

(n) Smaller reporting companies—Sum-
mary compensation table—(1) General. 
Provide the information specified in 
paragraph (n)(2) of this Item, con-
cerning the compensation of the named 
executive officers for each of the small-
er reporting company’s last two com-
pleted fiscal years, in a Summary Com-
pensation Table in the tabular format 
specified below. 

SUMMARY COMPENSATION TABLE 

Name and principal po-
sition Year Salary 

($) 
Bonus 

($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Nonequity 
incentive 

plan 
compensa-

tion 
($) 

Nonqualified 
deferred 

compensa-
tion 

earnings 
($) 

All other 
compensa-

tion 
($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

PEO 
A 
B 
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(2) The Table shall include: 
(i) The name and principal position 

of the named executive officer (column 
(a)); 

(ii) The fiscal year covered (column 
(b)); 

(iii) The dollar value of base salary 
(cash and non-cash) earned by the 
named executive officer during the fis-
cal year covered (column (c)); 

(iv) The dollar value of bonus (cash 
and non-cash) earned by the named ex-
ecutive officer during the fiscal year 
covered (column (d)); 

Instructions to Item 402(n)(2)(iii) and (iv). 1. If 
the amount of salary or bonus earned in a 
given fiscal year is not calculable through 
the latest practicable date, a footnote shall 
be included disclosing that the amount of 
salary or bonus is not calculable through the 
latest practicable date and providing the 
date that the amount of salary or bonus is 
expected to be determined, and such amount 
must then be disclosed in a filing under Item 
5.02(f) of Form 8–K (17 CFR 249.308). 

2. Smaller reporting companies shall in-
clude in the salary column (column (c)) or 
bonus column (column (d)) any amount of 
salary or bonus forgone at the election of a 
named executive officer under which stock, 
equity-based or other forms of non-cash com-
pensation instead have been received by the 
named executive officer. However, the re-
ceipt of any such form of non-cash com-
pensation instead of salary or bonus must be 
disclosed in a footnote added to the salary or 
bonus column and, where applicable, refer-
ring to the narrative disclosure to the Sum-
mary Compensation Table (required by para-
graph (o) of this Item) where the material 
terms of the stock, option or non-equity in-
centive plan award elected by the named ex-
ecutive officer are reported. 

(v) For awards of stock, the aggre-
gate grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (e)); 

(vi) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date 
fair value computed in accordance with 
FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(n)(2)(v) and (n)(2)(vi). 
For awards reported in columns (e) and (f), 
include a footnote disclosing all assumptions 
made in the valuation by reference to a dis-
cussion of those assumptions in the smaller 
reporting company’s financial statements, 
footnotes to the financial statements, or dis-
cussion in the Management’s Discussion and 
Analysis. The sections so referenced are 

deemed part of the disclosure provided pur-
suant to this Item. 
Instruction 2 to Item 402(n)(2)(v) and (n)(2)(vi). 
If at any time during the last completed fis-
cal year, the smaller reporting company has 
adjusted or amended the exercise price of op-
tions or SARs previously awarded to a 
named executive officer, whether through 
amendment, cancellation or replacement 
grants, or any other means (‘‘repriced’’), or 
otherwise has materially modified such 
awards, the smaller reporting company shall 
include, as awards required to be reported in 
column (f), the incremental fair value, com-
puted as of the repricing or modification 
date in accordance with FASB ASC Topic 
718, with respect to that repriced or modified 
award. 
Instruction 3 to Item 402(n)(2)(v) and (vi). For 
any awards that are subject to performance 
conditions, report the value at the grant 
date based upon the probable outcome of 
such conditions. This amount should be con-
sistent with the estimate of aggregate com-
pensation cost to be recognized over the 
service period determined as of the grant 
date under FASB ASC Topic 718, excluding 
the effect of estimated forfeitures. In a foot-
note to the table, disclose the value of the 
award at the grant date assuming that the 
highest level of performance conditions will 
be achieved if an amount less than the max-
imum was included in the table. 

(vii) The dollar value of all earnings 
for services performed during the fiscal 
year pursuant to awards under non-eq-
uity incentive plans as defined in para-
graph (m)(5)(iii) of this Item, and all 
earnings on any outstanding awards 
(column (g)); 

Instructions to Item 402(n)(2)(vii). 1. If the rel-
evant performance measure is satisfied dur-
ing the fiscal year (including for a single 
year in a plan with a multi-year performance 
measure), the earnings are reportable for 
that fiscal year, even if not payable until a 
later date, and are not reportable again in 
the fiscal year when amounts are paid to the 
named executive officer. 

2. All earnings on non-equity incentive 
plan compensation must be identified and 
quantified in a footnote to column (g), 
whether the earnings were paid during the 
fiscal year, payable during the period but de-
ferred at the election of the named executive 
officer, or payable by their terms at a later 
date. 

(viii) Above-market or preferential 
earnings on compensation that is de-
ferred on a basis that is not tax-quali-
fied, including such earnings on non-
qualified defined contribution plans 
(column (h)); 
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Instruction to Item 402(n)(2)(viii). Interest on 
deferred compensation is above-market only 
if the rate of interest exceeds 120% of the ap-
plicable federal long-term rate, with 
compounding (as prescribed under section 
1274(d) of the Internal Revenue Code, (26 
U.S.C. 1274(d))) at the rate that corresponds 
most closely to the rate under the smaller 
reporting company’s plan at the time the in-
terest rate or formula is set. In the event of 
a discretionary reset of the interest rate, the 
requisite calculation must be made on the 
basis of the interest rate at the time of such 
reset, rather than when originally estab-
lished. Only the above-market portion of the 
interest must be included. If the applicable 
interest rates vary depending upon condi-
tions such as a minimum period of continued 
service, the reported amount should be cal-
culated assuming satisfaction of all condi-
tions to receiving interest at the highest 
rate. Dividends (and dividend equivalents) on 
deferred compensation denominated in the 
smaller reporting company’s stock (‘‘de-
ferred stock’’) are preferential only if earned 
at a rate higher than dividends on the small-
er reporting company’s common stock. Only 
the preferential portion of the dividends or 
equivalents must be included. Footnote or 
narrative disclosure may be provided ex-
plaining the smaller reporting company’s 
criteria for determining any portion consid-
ered to be above-market. 

(ix) All other compensation for the 
covered fiscal year that the smaller re-
porting company could not properly re-
port in any other column of the Sum-
mary Compensation Table (column (i)). 
Each compensation item that is not 
properly reportable in columns (c) 
through (h), regardless of the amount 
of the compensation item, must be in-
cluded in column (i). Such compensa-
tion must include, but is not limited 
to: 

(A) Perquisites and other personal 
benefits, or property, unless the aggre-
gate amount of such compensation is 
less than $10,000; 

(B) All ‘‘gross-ups’’ or other amounts 
reimbursed during the fiscal year for 
the payment of taxes; 

(C) For any security of the smaller 
reporting company or its subsidiaries 
purchased from the smaller reporting 
company or its subsidiaries (through 
deferral of salary or bonus, or other-
wise) at a discount from the market 
price of such security at the date of 
purchase, unless that discount is avail-
able generally, either to all security 
holders or to all salaried employees of 

the smaller reporting company, the 
compensation cost, if any, computed in 
accordance with FASB ASC Topic 718; 

(D) The amount paid or accrued to 
any named executive officer pursuant 
to a plan or arrangement in connection 
with: 

(1) Any termination, including with-
out limitation through retirement, res-
ignation, severance or constructive ter-
mination (including a change in re-
sponsibilities) of such executive offi-
cer’s employment with the smaller re-
porting company and its subsidiaries; 
or 

(2) A change in control of the smaller 
reporting company; 

(E) Smaller reporting company con-
tributions or other allocations to vest-
ed and unvested defined contribution 
plans; 

(F) The dollar value of any insurance 
premiums paid by, or on behalf of, the 
smaller reporting company during the 
covered fiscal year with respect to life 
insurance for the benefit of a named 
executive officer; and 

(G) The dollar value of any dividends 
or other earnings paid on stock or op-
tion awards, when those amounts were 
not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (e) or 
(f); and 

Instructions to Item 402(n)(2)(ix). 1. Non-equity 
incentive plan awards and earnings and earn-
ings on stock or options, except as specified 
in paragraph (n)(2)(ix)(G) of this Item, are re-
quired to be reported elsewhere as provided 
in this Item and are not reportable as All 
Other Compensation in column (i). 

2. Benefits paid pursuant to defined benefit 
and actuarial plans are not reportable as All 
Other Compensation in column (i) unless ac-
celerated pursuant to a change in control; 
information concerning these plans is report-
able pursuant to paragraph (q)(1) of this 
Item. 

3. Reimbursements of taxes owed with re-
spect to perquisites or other personal bene-
fits must be included in the columns as tax 
reimbursements (paragraph (n)(2)(ix)(B) of 
this Item) even if the associated perquisites 
or other personal benefits are not required to 
be included because the aggregate amount of 
such compensation is less than $10,000. 

4. Perquisites and other personal benefits 
shall be valued on the basis of the aggregate 
incremental cost to the smaller reporting 
company. 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00465 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



456 

17 CFR Ch. II (4–1–25 Edition) § 229.402 

5. For purposes of paragraph (n)(2)(ix)(D) of 
this Item, an accrued amount is an amount 
for which payment has become due. 

(x) The dollar value of total com-
pensation for the covered fiscal year 
(column (j)). With respect to each 
named executive officer, disclose the 
sum of all amounts reported in col-
umns (c) through (i). 

Instructions to Item 402(n). 1. Information 
with respect to the fiscal year prior to the 
last completed fiscal year will not be re-
quired if the smaller reporting company was 
not a reporting company pursuant to section 
13(a) or 15(d) of the Exchange Act (15 U.S.C. 
78m(a) or 78o(d)) at any time during that 
year, except that the smaller reporting com-
pany will be required to provide information 
for any such year if that information pre-
viously was required to be provided in re-
sponse to a Commission filing requirement. 

2. All compensation values reported in the 
Summary Compensation Table must be re-
ported in dollars and rounded to the nearest 
dollar. Reported compensation values must 
be reported numerically, providing a single 
numerical value for each grid in the table. 
Where compensation was paid to or received 
by a named executive officer in a different 
currency, a footnote must be provided to 
identify that currency and describe the rate 
and methodology used to convert the pay-
ment amounts to dollars. 

3. If a named executive officer is also a di-
rector who receives compensation for his or 
her services as a director, reflect that com-
pensation in the Summary Compensation 
Table and provide a footnote identifying and 
itemizing such compensation and amounts. 
Use the categories in the Director Compensa-
tion Table required pursuant to paragraph 
(r) of this Item. 

4. Any amounts deferred, whether pursuant 
to a plan established under section 401(k) of 
the Internal Revenue Code (26 U.S.C. 401(k)), 
or otherwise, shall be included in the appro-
priate column for the fiscal year in which 
earned. 

5. Reduce the amount reported in the ap-
plicable Summary Compensation Table col-
umn for the fiscal year in which the amount 
recovered initially was reported as com-
pensation by any amounts recovered pursu-
ant to the compensation recovery policy re-
quired by the listing standards adopted pur-
suant to 17 CFR 240.10D–1, and identify such 
amounts by footnote. 

(o) Smaller reporting companies—Nar-
rative disclosure to summary compensa-
tion table. Provide a narrative descrip-
tion of any material factors necessary 
to an understanding of the information 
disclosed in the Table required by para-
graph (n) of this Item. Examples of 

such factors may include, in given 
cases, among other things: 

(1) The material terms of each named 
executive officer’s employment agree-
ment or arrangement, whether written 
or unwritten; 

(2) If at any time during the last fis-
cal year, any outstanding option or 
other equity-based award was repriced 
or otherwise materially modified (such 
as by extension of exercise periods, the 
change of vesting or forfeiture condi-
tions, the change or elimination of ap-
plicable performance criteria, or the 
change of the bases upon which returns 
are determined), a description of each 
such repricing or other material modi-
fication; 

(3) The waiver or modification of any 
specified performance tarfget, goal or 
condition to payout with respect to 
any amount included in non-stock in-
centive plan compensation or payouts 
reported in column (g) to the Summary 
Compensation Table required by para-
graph (n) of this Item, stating whether 
the waiver or modification applied to 
one or more specified named executive 
officers or to all compensation subject 
to the target, goal or condition; 

(4) The material terms of each grant, 
including but not limited to the date of 
exercisability, any conditions to 
exercisability, any tandem feature, any 
reload feature, any tax-reimbursement 
feature, and any provision that could 
cause the exercise price to be lowered; 

(5) The material terms of any non-eq-
uity incentive plan award made to a 
named executive officer during the last 
completed fiscal year, including a gen-
eral description of the formula or cri-
teria to be applied in determining the 
amounts payable and vesting schedule; 

(6) The method of calculating earn-
ings on nonqualified deferred com-
pensation plans including nonqualified 
defined contribution plans; and 

(7) An identification to the extent 
material of any item included under 
All Other Compensation (column (i)) in 
the Summary Compensation Table. 
Identification of an item shall not be 
considered material if it does not ex-
ceed the greater of $25,000 or 10% of all 
items included in the specified cat-
egory in question set forth in para-
graph (n)(2)(ix) of this Item. All items 
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of compensation are required to be in-
cluded in the Summary Compensation 
Table without regard to whether such 
items are required to be identified. 

Instruction to Item 402(o). The disclosure re-
quired by paragraph (o)(2) of this Item would 
not apply to any repricing that occurs 
through a pre-existing formula or mecha-
nism in the plan or award that results in the 
periodic adjustment of the option or SAR ex-
ercise or base price, an antidilution provi-
sion in a plan or award, or a recapitalization 
or similar transaction equally affecting all 

holders of the class of securities underlying 
the options or SARs. 

(p) Smaller reporting companies—Out-
standing equity awards at fiscal year-end 
table. (1) Provide the information speci-
fied in paragraph (p)(2) of this Item, 
concerning unexercised options; stock 
that has not vested; and equity incen-
tive plan awards for each named execu-
tive officer outstanding as of the end of 
the smaller reporting company’s last 
completed fiscal year in the following 
tabular format: 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END 

Name 

Option awards Stock awards 

Number of 
securities 
underlying 

unexercised 
options 

(#) exer-
cisable 

Number of 
securities 
underlying 

unexercised 
options 

(#) 
unexercisable 

Equity 
incentive 

plan 
awards: 

Number of 
securities 
underlying 

unexercised 
unearned 
options 

(#) 

Op-
tion 

exer-
cise 
price 
($) 

Op-
tion 
expi-
ration 
date 

Num-
ber of 
shares 

or 
units 

of 
stock 
that 
have 
not 

vested 
(#) 

Market 
value 

of 
shares 

of 
units 

of 
stock 
that 
have 
not 

vested 
($) 

Equity 
incen-

tive 
plan 

awards: 
Number 

of 
un-

earned 
shares, 
units or 
other 
rights 
that 
have 
not 

vested 
(#) 

Equity 
incen-

tive 
plan 

awards: 
Market 
or pay-

out 
value of 

un-
earned 
shares, 
units or 
other 
rights 
that 
have 
not 

vested 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) 

PEO 
A 
B 

(2) The Table shall include: 
(i) The name of the named executive 

officer (column (a)); 
(ii) On an award-by-award basis, the 

number of securities underlying 
unexercised options, including awards 
that have been transferred other than 
for value, that are exercisable and that 
are not reported in column (d) (column 
(b)); 

(iii) On an award-by-award basis, the 
number of securities underlying 
unexercised options, including awards 
that have been transferred other than 
for value, that are unexercisable and 
that are not reported in column (d) 
(column (c)); 

(iv) On an award-by-award basis, the 
total number of shares underlying 
unexercised options awarded under any 
equity incentive plan that have not 
been earned (column (d)); 

(v) For each instrument reported in 
columns (b), (c) and (d), as applicable, 
the exercise or base price (column (e)); 

(vi) For each instrument reported in 
columns (b), (c) and (d), as applicable, 
the expiration date (column (f)); 

(vii) The total number of shares of 
stock that have not vested and that are 
not reported in column (i) (column (g)); 

(viii) The aggregate market value of 
shares of stock that have not vested 
and that are not reported in column (j) 
(column (h)); 
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(ix) The total number of shares of 
stock, units or other rights awarded 
under any equity incentive plan that 
have not vested and that have not been 
earned, and, if applicable the number 
of shares underlying any such unit or 
right (column (i)); and 

(x) The aggregate market or payout 
value of shares of stock, units or other 
rights awarded under any equity incen-
tive plan that have not vested and that 
have not been earned (column (j)). 

Instructions to Item 402(p)(2). 1. Identify by 
footnote any award that has been transferred 
other than for value, disclosing the nature of 
the transfer. 

2. The vesting dates of options, shares of 
stock and equity incentive plan awards held 
at fiscal-year end must be disclosed by foot-
note to the applicable column where the out-
standing award is reported. 

3. Compute the market value of stock re-
ported in column (h) and equity incentive 
plan awards of stock reported in column (j) 
by multiplying the closing market price of 
the smaller reporting company’s stock at the 
end of the last completed fiscal year by the 
number of shares or units of stock or the 
amount of equity incentive plan awards, re-
spectively. The number of shares or units re-
ported in column (d) or (i), and the payout 
value reported in column (j), shall be based 
on achieving threshold performance goals, 
except that if the previous fiscal year’s per-
formance has exceeded the threshold, the 
disclosure shall be based on the next higher 
performance measure (target or maximum) 
that exceeds the previous fiscal year’s per-
formance. If the award provides only for a 
single estimated payout, that amount should 
be reported. If the target amount is not de-
terminable, smaller reporting companies 
must provide a representative amount based 
on the previous fiscal year’s performance. 

4. Multiple awards may be aggregated 
where the expiration date and the exercise 
and/or base price of the instruments is iden-
tical. A single award consisting of a com-
bination of options, SARs and/or similar op-
tion-like instruments shall be reported as 
separate awards with respect to each tranche 

with a different exercise and/or base price or 
expiration date. 

5. Options or stock awarded under an eq-
uity incentive plan are reported in columns 
(d) or (i) and (j), respectively, until the rel-
evant performance condition has been satis-
fied. Once the relevant performance condi-
tion has been satisfied, even if the option or 
stock award is subject to forfeiture condi-
tions, options are reported in column (b) or 
(c), as appropriate, until they are exercised 
or expire, or stock is reported in columns (g) 
and (h) until it vests. 

(q) Smaller reporting companies—Addi-
tional narrative disclosure. Provide a 
narrative description of the following 
to the extent material: 

(1) The material terms of each plan 
that provides for the payment of retire-
ment benefits, or benefits that will be 
paid primarily following retirement, 
including but not limited to tax-quali-
fied defined benefit plans, supple-
mental executive retirement plans, 
tax-qualified defined contribution 
plans and nonqualified defined con-
tribution plans. 

(2) The material terms of each con-
tract, agreement, plan or arrangement, 
whether written or unwritten, that 
provides for payment(s) to a named ex-
ecutive officer at, following, or in con-
nection with the resignation, retire-
ment or other termination of a named 
executive officer, or a change in con-
trol of the smaller reporting company 
or a change in the named executive of-
ficer’s responsibilities following a 
change in control, with respect to each 
named executive officer. 

(r) Smaller reporting companies—Com-
pensation of directors. (1) Provide the in-
formation specified in paragraph (r)(2) 
of this Item, concerning the compensa-
tion of the directors for the smaller re-
porting company’s last completed fis-
cal year, in the following tabular for-
mat: 

DIRECTOR COMPENSATION 

Name 

Fees 
earned or 

paid in cash 
($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Non-equity in-
centive plan 

compensation 
($) 

Nonqualified 
deferred 

compensation 
earnings 

($) 

All other com-
pensation 

($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) 

A 
B 
C 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



459 

Securities and Exchange Commission § 229.402 

DIRECTOR COMPENSATION—Continued 

Name 

Fees 
earned or 

paid in cash 
($) 

Stock 
awards 

($) 

Option 
awards 

($) 

Non-equity in-
centive plan 

compensation 
($) 

Nonqualified 
deferred 

compensation 
earnings 

($) 

All other com-
pensation 

($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) 

D 
E 

(2) The Table shall include: 
(i) The name of each director unless 

such director is also a named executive 
officer under paragraph (m) of this 
Item and his or her compensation for 
service as a director is fully reflected 
in the Summary Compensation Table 
pursuant to paragraph (n) of this Item 
and otherwise as required pursuant to 
paragraphs (o) through (q) of this Item 
(column (a)); 

(ii) The aggregate dollar amount of 
all fees earned or paid in cash for serv-
ices as a director, including annual re-
tainer fees, committee and/or chair-
manship fees, and meeting fees (col-
umn (b)); 

(iii) For awards of stock, the aggre-
gate grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (c)); 

(iv) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date 
fair value computed in accordance with 
FASB ASC Topic 718 (column (d)); 

Instruction to Item 402(r)(2)(iii) and (iv). For 
each director, disclose by footnote to the ap-
propriate column, the aggregate number of 
stock awards and the aggregate number of 
option awards outstanding at fiscal year end. 

(v) The dollar value of all earnings 
for services performed during the fiscal 
year pursuant to non-equity incentive 
plans as defined in paragraph (m)(5)(iii) 
of this Item, and all earnings on any 
outstanding awards (column (e)); 

(vi) Above-market or preferential 
earnings on compensation that is de-
ferred on a basis that is not tax-quali-
fied, including such earnings on non-
qualified defined contribution plans 
(column (f)); 

(vii) All other compensation for the 
covered fiscal year that the smaller re-
porting company could not properly re-

port in any other column of the Direc-
tor Compensation Table (column (g)). 
Each compensation item that is not 
properly reportable in columns (b) 
through (f), regardless of the amount of 
the compensation item, must be in-
cluded in column (g) and must be iden-
tified and quantified in a footnote if it 
is deemed material in accordance with 
paragraph (o)(7) of this Item. Such 
compensation must include, but is not 
limited to: 

(A) Perquisites and other personal 
benefits, or property, unless the aggre-
gate amount of such compensation is 
less than $10,000; 

(B) All ‘‘gross-ups’’ or other amounts 
reimbursed during the fiscal year for 
the payment of taxes; 

(C) For any security of the smaller 
reporting company or its subsidiaries 
purchased from the smaller reporting 
company or its subsidiaries (through 
deferral of salary or bonus, or other-
wise) at a discount from the market 
price of such security at the date of 
purchase, unless that discount is avail-
able generally, either to all security 
holders or to all salaried employees of 
the smaller reporting company, the 
compensation cost, if any, computed in 
accordance with FASB ASC Topic 718; 

(D) The amount paid or accrued to 
any director pursuant to a plan or ar-
rangement in connection with: 

(1) The resignation, retirement or 
any other termination of such director; 
or 

(2) A change in control of the smaller 
reporting company; 

(E) Smaller reporting company con-
tributions or other allocations to vest-
ed and unvested defined contribution 
plans; 

(F) Consulting fees earned from, or 
paid or payable by the smaller report-
ing company and/or its subsidiaries (in-
cluding joint ventures); 
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(G) The annual costs of payments and 
promises of payments pursuant to di-
rector legacy programs and similar 
charitable award programs; 

(H) The dollar value of any insurance 
premiums paid by, or on behalf of, the 
smaller reporting company during the 
covered fiscal year with respect to life 
insurance for the benefit of a director; 
and 

(I) The dollar value of any dividends 
or other earnings paid on stock or op-
tion awards, when those amounts were 
not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (c) or 
(d); and 

Instruction to Item 402(r)(2)(vii). Programs in 
which smaller reporting companies agree to 
make donations to one or more charitable 
institutions in a director’s name, payable by 
the smaller reporting company currently or 
upon a designated event, such as the retire-
ment or death of the director, are charitable 
awards programs or director legacy pro-
grams for purposes of the disclosure required 
by paragraph (r)(2)(vii)(G) of this Item. Pro-
vide footnote disclosure of the total dollar 
amount payable under the program and 
other material terms of each such program 
for which tabular disclosure is provided. 

(viii) The dollar value of total com-
pensation for the covered fiscal year 
(column (h)). With respect to each di-
rector, disclose the sum of all amounts 
reported in columns (b) through (g). 

Instruction to Item 402(r)(2). Two or more di-
rectors may be grouped in a single row in the 
Table if all elements of their compensation 
are identical. The names of the directors for 
whom disclosure is presented on a group 
basis should be clear from the Table. 

(3) Narrative to director compensation 
table. Provide a narrative description of 
any material factors necessary to an 
understanding of the director com-
pensation disclosed in this Table. 
While material factors will vary de-
pending upon the facts, examples of 
such factors may include, in given 
cases, among other things: 

(i) A description of standard com-
pensation arrangements (such as fees 
for retainer, committee service, service 
as chairman of the board or a com-
mittee, and meeting attendance); and 

(ii) Whether any director has a dif-
ferent compensation arrangement, 

identifying that director and describ-
ing the terms of that arrangement. 

Instruction to Item 402(r). In addition to the 
Instruction to paragraph (r)(2)(vii) of this 
Item, the following apply equally to para-
graph (r) of this Item: Instructions 2 and 4 to 
paragraph (n) of this Item; the Instructions 
to paragraphs (n)(2)(iii) and (iv) of this Item; 
the Instructions to paragraphs (n)(2)(v) and 
(vi) of this Item; the Instructions to para-
graph (n)(2)(vii) of this Item; the Instruction 
to paragraph (n)(2)(viii) of this Item; the In-
structions to paragraph (n)(2)(ix) of this 
Item; and paragraph (o)(7) of this Item. 
These Instructions apply to the columns in 
the Director Compensation Table that are 
analogous to the columns in the Summary 
Compensation Table to which they refer and 
to disclosures under paragraph (r) of this 
Item that correspond to analogous disclo-
sures provided for in paragraph (n) of this 
Item to which they refer. 

(s) Narrative disclosure of the reg-
istrant’s compensation policies and prac-
tices as they relate to the registrant’s risk 
management. To the extent that risks 
arising from the registrant’s compensa-
tion policies and practices for its em-
ployees are reasonably likely to have a 
material adverse effect on the reg-
istrant, discuss the registrant’s poli-
cies and practices of compensating its 
employees, including non-executive of-
ficers, as they relate to risk manage-
ment practices and risk-taking incen-
tives. While the situations requiring 
disclosure will vary depending on the 
particular registrant and compensation 
policies and practices, situations that 
may trigger disclosure include, among 
others, compensation policies and prac-
tices: at a business unit of the com-
pany that carries a significant portion 
of the registrant’s risk profile; at a 
business unit with compensation struc-
tured significantly differently than 
other units within the registrant; at a 
business unit that is significantly more 
profitable than others within the reg-
istrant; at a business unit where com-
pensation expense is a significant per-
centage of the unit’s revenues; and 
that vary significantly from the over-
all risk and reward structure of the 
registrant, such as when bonuses are 
awarded upon accomplishment of a 
task, while the income and risk to the 
registrant from the task extend over a 
significantly longer period of time. The 
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purpose of this paragraph(s) is to pro-
vide investors material information 
concerning how the registrant com-
pensates and incentivizes its employees 
that may create risks that are reason-
ably likely to have a material adverse 
effect on the registrant. While the in-
formation to be disclosed pursuant to 
this paragraph(s) will vary depending 
upon the nature of the registrant’s 
business and the compensation ap-
proach, the following are examples of 
the issues that the registrant may need 
to address for the business units or em-
ployees discussed: 

(1) The general design philosophy of 
the registrant’s compensation policies 
and practices for employees whose be-
havior would be most affected by the 
incentives established by the policies 
and practices, as such policies and 
practices relate to or affect risk taking 
by employees on behalf of the reg-
istrant, and the manner of their imple-
mentation; 

(2) The registrant’s risk assessment 
or incentive considerations, if any, in 
structuring its compensation policies 
and practices or in awarding and pay-
ing compensation; 

(3) How the registrant’s compensa-
tion policies and practices relate to the 
realization of risks resulting from the 
actions of employees in both the short 
term and the long term, such as 
through policies requiring claw backs 
or imposing holding periods; 

(4) The registrant’s policies regarding 
adjustments to its compensation poli-
cies and practices to address changes in 
its risk profile; 

(5) Material adjustments the reg-
istrant has made to its compensation 
policies and practices as a result of 
changes in its risk profile; and 

(6) The extent to which the reg-
istrant monitors its compensation poli-
cies and practices to determine wheth-
er its risk management objectives are 
being met with respect to incentivizing 
its employees. 

(t) Golden parachute compensation. (1) 
In connection with any proxy or con-
sent solicitation material providing 
the disclosure required by section 
14A(b)(1) of the Exchange Act (15 U.S.C. 
78n–1(b)(1)) or any proxy or consent so-
licitation that includes disclosure 
under Item 14 of Schedule 14A 
(§ 240.14a–101 of this chapter) pursuant 
to Note A of Schedule 14A (excluding 
any proxy or consent solicitation of an 
‘‘emerging growth company,’’ as de-
fined in Rule 405 of the Securities Act 
(§ 230.405 of this chapter) or Rule 12b–2 
of the Exchange Act (§ 240.12b–2 of this 
chapter)), with respect to each named 
executive officer of the acquiring com-
pany and the target company, provide 
the information specified in paragraphs 
(t)(2) and (3) of this section regarding 
any agreement or understanding, 
whether written or unwritten, between 
such named executive officer and the 
acquiring company or target company, 
concerning any type of compensation, 
whether present, deferred or contin-
gent, that is based on or otherwise re-
lates to an acquisition, merger, con-
solidation, sale or other disposition of 
all or substantially all assets of the 
issuer, as follows: 

GOLDEN PARACHUTE COMPENSATION 

Name Cash 
($) 

Equity 
($) 

Pension/ 
NQDC 

($) 

Perquisites/ 
benefits 

($) 

Tax 
reimbursement 

($) 

Other 
($) 

Total 
($) 

(a) (b) (c) (d) (e) (f) (g) (h) 

PEO ... ........................ ........................ ........................ ........................ ........................ ........................
PFO ... ........................ ........................ ........................ ........................ ........................ ........................
A ........ ........................ ........................ ........................ ........................ ........................ ........................
B ........ ........................ ........................ ........................ ........................ ........................ ........................
C ........ ........................ ........................ ........................ ........................ ........................ ........................ ........................

(2) The table shall include, for each 
named executive officer: 

(i) The name of the named executive 
officer (column (a)); 

(ii) The aggregate dollar value of any 
cash severance payments, including 
but not limited to payments of base 
salary, bonus, and pro-rated non-equity 
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incentive compensation plan payments 
(column (b)); 

(iii) The aggregate dollar value of: 
(A) Stock awards for which vesting 

would be accelerated; 
(B) In-the-money option awards for 

which vesting would be accelerated; 
and 

(C) Payments in cancellation of 
stock and option awards (column (c)); 

(iv) The aggregate dollar value of 
pension and nonqualified deferred com-
pensation benefit enhancements (col-
umn (d)); 

(v) The aggregate dollar value of per-
quisites and other personal benefits or 
property, and health care and welfare 
benefits (column (e)); 

(vi) The aggregate dollar value of any 
tax reimbursements (column (f)); 

(vii) The aggregate dollar value of 
any other compensation that is based 
on or otherwise relates to the trans-
action not properly reported in col-
umns (b) through (f) (column (g)); and 

(viii) The aggregate dollar value of 
the sum of all amounts reported in col-
umns (b) through (g) (column (h)). 

INSTRUCTIONS TO ITEM 402(t)(2). 1. If this 
disclosure is included in a proxy or consent 
solicitation seeking approval of an acquisi-
tion, merger, consolidation, or proposed sale 
or other disposition of all or substantially 
all the assets of the registrant, or in a proxy 
or consent solicitation that includes disclo-
sure under Item 14 of Schedule 14A (§ 240.14a– 
101) pursuant to Note A of Schedule 14A, the 
disclosure provided by this table shall be 
quantified assuming that the triggering 
event took place on the latest practicable 
date, and that the price per share of the reg-
istrant’s securities shall be determined as 
follows: If the shareholders are to receive a 
fixed dollar amount, the price per share shall 
be that fixed dollar amount, and if such 
value is not a fixed dollar amount, the price 
per share shall be the average closing mar-
ket price of the registrant’s securities over 
the first five business days following the 
first public announcement of the trans-
action. Compute the dollar value of in-the- 
money option awards for which vesting 
would be accelerated by determining the dif-
ference between this price and the exercise 
or base price of the options. Include only 
compensation that is based on or otherwise 
relates to the subject transaction. Apply In-
struction 1 to Item 402(t) with respect to 
those executive officers for whom disclosure 
was required in the issuer’s most recent fil-
ing with the Commission under the Securi-
ties Act (15 U.S.C. 77a et seq.) or Exchange 

Act (15 U.S.C. 78a et seq.) that required dis-
closure pursuant to Item 402(c). 

2. If this disclosure is included in a proxy 
solicitation for the annual meeting at which 
directors are elected for purposes of sub-
jecting the disclosed agreements or under-
standings to a shareholder vote under sec-
tion 14A(a)(1) of the Exchange Act (15 U.S.C. 
78n–1(a)(1)), the disclosure provided by this 
table shall be quantified assuming that the 
triggering event took place on the last busi-
ness day of the registrant’s last completed 
fiscal year, and the price per share of the 
registrant’s securities is the closing market 
price as of that date. Compute the dollar 
value of in-the-money option awards for 
which vesting would be accelerated by deter-
mining the difference between this price and 
the exercise or base price of the options. 

3. In the event that uncertainties exist as 
to the provision of payments and benefits or 
the amounts involved, the registrant is re-
quired to make a reasonable estimate appli-
cable to the payment or benefit and disclose 
material assumptions underlying such esti-
mates in its disclosure. In such event, the 
disclosure would require forward-looking in-
formation as appropriate. 

4. For each of columns (b) through (g), in-
clude a footnote quantifying each separate 
form of compensation included in the aggre-
gate total reported. Include the value of all 
perquisites and other personal benefits or 
property. Individual perquisites and personal 
benefits shall be identified and quantified as 
required by Instruction 4 to Item 402(c)(2)(ix) 
of this section. For purposes of quantifying 
health care benefits, the registrant must use 
the assumptions used for financial reporting 
purposes under generally accepted account-
ing principles. 

5. For each of columns (b) through (h), in-
clude a footnote quantifying the amount 
payable attributable to a double-trigger ar-
rangement (i.e., amounts triggered by a 
change-in-control for which payment is con-
ditioned upon the executive officer’s termi-
nation without cause or resignation for good 
reason within a limited time period fol-
lowing the change-in-control), specifying the 
time-frame in which such termination or res-
ignation must occur in order for the amount 
to become payable, and the amount payable 
attributable to a single-trigger arrangement 
(i.e., amounts triggered by a change-in-con-
trol for which payment is not conditioned 
upon such a termination or resignation of 
the executive officer). 

6. A registrant conducting a shareholder 
advisory vote pursuant to § 240.14a–21(c) of 
this chapter to cover new arrangements and 
understandings, and/or revised terms of 
agreements and understandings that were 
previously subject to a shareholder advisory 
vote pursuant to § 240.14a–21(a) of this chap-
ter, shall provide two separate tables. One 
table shall disclose all golden parachute 
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compensation, including both the arrange-
ments and amounts previously disclosed and 
subject to a shareholder advisory vote under 
section 14A(a)(1) of the Exchange Act (15 
U.S.C. 78n–1(a)(1)) and § 240.14a–21(a) of this 
chapter and the new arrangements and un-
derstandings and/or revised terms of agree-
ments and understandings that were pre-
viously subject to a shareholder advisory 
vote. The second table shall disclose only the 
new arrangements and/or revised terms sub-
ject to the separate shareholder vote under 
section 14A(b)(2) of the Exchange Act and 
§ 240.14a–21(c) of this chapter. 

7. In cases where this Item 402(t)(2) re-
quires disclosure of arrangements between 
an acquiring company and the named execu-
tive officers of the soliciting target com-
pany, the registrant shall clarify whether 
these agreements are included in the sepa-
rate shareholder advisory vote pursuant to 
§ 240.14a–21(c) of this chapter by providing a 
separate table of all agreements and under-
standings subject to the shareholder advi-
sory vote required by section 14A(b)(2) of the 
Exchange Act (15 U.S.C. 78n–1(b)(2)) and 
§ 240.14a–21(c) of this chapter, if different 
from the full scope of golden parachute com-
pensation subject to Item 402(t) disclosure. 

(3) Provide a succinct narrative de-
scription of any material factors nec-
essary to an understanding of each 
such contract, agreement, plan or ar-
rangement and the payments quan-
tified in the tabular disclosure required 
by this paragraph. Such factors shall 
include, but not be limited to a descrip-
tion of: 

(i) The specific circumstances that 
would trigger payment(s); 

(ii) Whether the payments would or 
could be lump sum, or annual, dis-
closing the duration, and by whom 
they would be provided; and 

(iii) Any material conditions or obli-
gations applicable to the receipt of 
payment or benefits, including but not 
limited to non-compete, non-solicita-
tion, non-disparagement or confiden-
tiality agreements, including the dura-
tion of such agreements and provisions 
regarding waiver or breach of such 
agreements. 

INSTRUCTIONS TO ITEM 402(t). 1. A registrant 
that does not qualify as a ‘‘smaller reporting 
company,’’ as defined by § 229.10(f)(1) of this 
chapter, must provide the information re-
quired by this Item 402(t) with respect to the 
individuals covered by Items 402(a)(3)(i), (ii) 
and (iii) of this section. A registrant that 
qualifies as a ‘‘smaller reporting company,’’ 
as defined by § 229.10(f)(1) of this chapter, 
must provide the information required by 

this Item 402(t) with respect to the individ-
uals covered by Items 402(m)(2)(i) and (ii) of 
this section. 

2. The obligation to provide the informa-
tion in this Item 402(t) shall not apply to 
agreements and understandings described in 
paragraph (t)(1) of this section with senior 
management of foreign private issuers, as 
defined in § 240.3b–4 of this chapter. 

(u) Pay ratio disclosure—(1) Disclose. 
(i) The median of the annual total com-
pensation of all employees of the reg-
istrant, except the PEO of the reg-
istrant; 

(ii) The annual total compensation of 
the PEO of the registrant; and 

(iii) The ratio of the amount in para-
graph (u)(1)(i) of this Item to the 
amount in paragraph (u)(1)(ii) of this 
Item. For purposes of the ratio re-
quired by this paragraph (u)(1)(iii), the 
amount in paragraph (u)(1)(i) of this 
Item shall equal one, or, alternatively, 
the ratio may be expressed narratively 
as the multiple that the amount in 
paragraph (u)(1)(ii) of this Item bears 
to the amount in paragraph (u)(1)(i) of 
this Item. 

(2) For purposes of this paragraph (u): 
(i) Total compensation for the median 

of annual total compensation of all em-
ployees of the registrant and the PEO 
of the registrant shall be determined in 
accordance with paragraph (c)(2)(x) of 
this Item. In determining the total 
compensation, all references to 
‘‘named executive officer’’ in this Item 
and the instructions thereto may be 
deemed to refer instead, as applicable, 
to ‘‘employee’’ and, for non-salaried 
employees, references to ‘‘base salary’’ 
and ‘‘salary’’ in this Item and the in-
structions thereto may be deemed to 
refer instead, as applicable, to ‘‘wages 
plus overtime’’; 

(ii) Annual total compensation means 
total compensation for the registrant’s 
last completed fiscal year; and 

(iii) Registrant means the registrant 
and its consolidated subsidiaries. 

(3) For purposes of this paragraph (u), 
employee or employee of the registrant 
means an individual employed by the 
registrant or any of its consolidated 
subsidiaries, whether as a full-time, 
part-time, seasonal, or temporary 
worker, as of a date chosen by the reg-
istrant within the last three months of 
the registrant’s last completed fiscal 
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year. The definition of employee or em-
ployee of the registrant does not in-
clude those workers who are employed, 
and whose compensation is determined, 
by an unaffiliated third party but who 
provide services to the registrant or its 
consolidated subsidiaries as inde-
pendent contractors or ‘‘leased’’ work-
ers. 

(4) For purposes of this paragraph (u), 
an employee located in a jurisdiction 
outside the United States (a ‘‘non-U.S. 
employee’’) may be exempt from the 
definition of employee or employee of 
the registrant under either of the fol-
lowing conditions: 

(i) The employee is employed in a 
foreign jurisdiction in which the laws 
or regulations governing data privacy 
are such that, despite its reasonable ef-
forts to obtain or process the informa-
tion necessary for compliance with this 
paragraph (u), the registrant is unable 
to do so without violating such data 
privacy laws or regulations. The reg-
istrant’s reasonable efforts shall in-
clude, at a minimum, using or seeking 
an exemption or other relief under any 
governing data privacy laws or regula-
tions. If the registrant chooses to ex-
clude any employees using this exemp-
tion, it shall list the excluded jurisdic-
tions, identify the specific data privacy 
law or regulation, explain how com-
plying with this paragraph (u) violates 
such data privacy law or regulation 
(including the efforts made by the reg-
istrant to use or seek an exemption or 
other relief under such law or regula-
tion), and provide the approximate 
number of employees exempted from 
each jurisdiction based on this exemp-
tion. In addition, if a registrant ex-
cludes any non-U.S. employees in a 
particular jurisdiction under this ex-
emption, it must exclude all non-U.S. 
employees in that jurisdiction. Fur-
ther, the registrant shall obtain a legal 
opinion from counsel that opines on 
the inability of the registrant to obtain 
or process the information necessary 
for compliance with this paragraph (u) 
without violating the jurisdiction’s 
laws or regulations governing data pri-
vacy, including the registrant’s inabil-
ity to obtain an exemption or other re-
lief under any governing laws or regu-
lations. The registrant shall file the 
legal opinion as an exhibit to the filing 

in which the pay ratio disclosure is in-
cluded. 

(ii) The registrant’s non-U.S. employ-
ees account for 5% or less of the reg-
istrant’s total employees. In that cir-
cumstance, if the registrant chooses to 
exclude any non-U.S. employees under 
this exemption, it must exclude all 
non-U.S. employees. Additionally, if a 
registrant’s non-U.S. employees exceed 
5% of the registrant’s total U.S. and 
non-U.S. employees, it may exclude up 
to 5% of its total employees who are 
non-U.S. employees; provided, however, 
if a registrant excludes any non-U.S. 
employees in a particular jurisdiction, 
it must exclude all non-U.S. employees 
in that jurisdiction. If more than 5% of 
a registrant’s employees are located in 
any one non-U.S. jurisdiction, the reg-
istrant may not exclude any employees 
in that jurisdiction under this exemp-
tion. 

(A) In calculating the number of non- 
U.S. employees that may be excluded 
under this Item 402(u)(4)(ii) (‘‘de mini-
mis’’ exemption), a registrant shall 
count against the total any non-U.S. 
employee exempted under the data pri-
vacy law exemption under Item 
402(u)(4)(i) (‘‘data privacy’’ exemption). 
A registrant may exclude any non-U.S. 
employee from a jurisdiction that 
meets the data privacy exemption, 
even if the number of excluded employ-
ees exceeds 5% of the registrant’s total 
employees. If, however, the number of 
employees excluded under the data pri-
vacy exemption equals or exceeds 5% of 
the registrant’s total employees, the 
registrant may not use the de minimis 
exemption. Additionally, if the number 
of employees excluded under the data 
privacy exemption is less than 5% of 
the registrant’s total employees, the 
registrant may use the de minimis ex-
emption to exclude no more than the 
number of non-U.S. employees that, 
combined with the data privacy exemp-
tion, does not exceed 5% of the reg-
istrant’s total employees. 

(B) If a registrant excludes non-U.S. 
employees under the de minimis exemp-
tion, it must disclose the jurisdiction 
or jurisdictions from which those em-
ployees are being excluded, the approx-
imate number of employees excluded 
from each jurisdiction under the de 
minimis exemption, the total number of 
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its U.S. and non-U.S. employees irre-
spective of any exemption (data pri-
vacy or de minimis), and the total num-
ber of its U.S. and non-U.S. employees 
used for its de minimis calculation. 

Instruction 1 to Item 402(u)—Disclosing 
the date chosen for identifying the median 
employee. A registrant shall disclose 
the date within the last three months 
of its last completed fiscal year that it 
selected pursuant to paragraph (u)(3) of 
this Item to identify its median em-
ployee. If the registrant changes the 
date it uses to identify the median em-
ployee from the prior year, the reg-
istrant shall disclose this change and 
provide a brief explanation about the 
reason or reasons for the change. 

Instruction 2 to Item 402(u)—Identifying 
the median employee. A registrant is re-
quired to identify its median employee 
only once every three years and cal-
culate total compensation for that em-
ployee each year; provided that, during 
a registrant’s last completed fiscal 
year there has been no change in its 
employee population or employee com-
pensation arrangements that it reason-
ably believes would result in a signifi-
cant change to its pay ratio disclosure. 
If there have been no changes that the 
registrant reasonably believes would 
significantly affect its pay ratio disclo-
sure, the registrant shall disclose that 
it is using the same median employee 
in its pay ratio calculation and de-
scribe briefly the basis for its reason-
able belief. For example, the registrant 
could disclose that there has been no 
change in its employee population or 
employee compensation arrangements 
that it believes would significantly im-
pact the pay ratio disclosure. If there 
has been a change in the registrant’s 
employee population or employee com-
pensation arrangements that the reg-
istrant reasonably believes would re-
sult in a significant change in its pay 
ratio disclosure, the registrant shall 
re-identify the median employee for 
that fiscal year. If it is no longer ap-
propriate for the registrant to use the 
median employee identified in year one 
as the median employee in years two or 
three because of a change in the origi-
nal median employee’s circumstances 
that the registrant reasonably believes 
would result in a significant change in 
its pay ratio disclosure, the registrant 

may use another employee whose com-
pensation is substantially similar to 
the original median employee based on 
the compensation measure used to se-
lect the original median employee. 

Instruction 3 to Item 402(u)—Updating 
for the last completed fiscal year. Pay 
ratio information (i.e., the disclosure 
called for by paragraph (u)(1) of this 
Item) with respect to the registrant’s 
last completed fiscal year is not re-
quired to be disclosed until the filing of 
its annual report on Form 10–K for that 
last completed fiscal year or, if later, 
the filing of a definitive proxy or infor-
mation statement relating to its next 
annual meeting of shareholders (or 
written consents in lieu of such a meet-
ing) following the end of such fiscal 
year; provided that, the required pay 
ratio information must, in any event, 
be filed as provided in General Instruc-
tion G(3) of Form 10–K (17 CFR 249.310) 
not later than 120 days after the end of 
such fiscal year. 

Instruction 4 to Item 402(u)—Method-
ology and use of estimates. 1. Registrants 
may use reasonable estimates both in 
the methodology used to identify the 
median employee and in calculating 
the annual total compensation or any 
elements of total compensation for em-
ployees other than the PEO. 

2. In determining the employees from 
which the median employee is identi-
fied, a registrant may use its employee 
population or statistical sampling and/ 
or other reasonable methods. 

3. A registrant may identify the me-
dian employee using annual total com-
pensation or any other compensation 
measure that is consistently applied to 
all employees included in the calcula-
tion, such as information derived from 
the registrant’s tax and/or payroll 
records. In using a compensation meas-
ure other than annual total compensa-
tion to identify the median employee, 
if that measure is recorded on a basis 
other than the registrant’s fiscal year 
(such as information derived from tax 
and/or payroll records), the registrant 
may use the same annual period that is 
used to derive those amounts. Where a 
compensation measure other than an-
nual total compensation is used to 
identify the median employee, the reg-
istrant must disclose the compensation 
measure used. 
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4. In identifying the median em-
ployee, whether using annual total 
compensation or any other compensa-
tion measure that is consistently ap-
plied to all employees included in the 
calculation, the registrant may make 
cost-of-living adjustments to the com-
pensation of employees in jurisdictions 
other than the jurisdiction in which 
the PEO resides so that the compensa-
tion is adjusted to the cost of living in 
the jurisdiction in which the PEO re-
sides. If the registrant uses a cost-of- 
living adjustment to identify the me-
dian employee, and the median em-
ployee identified is an employee in a 
jurisdiction other than the jurisdiction 
in which the PEO resides, the reg-
istrant must use the same cost-of-liv-
ing adjustment in calculating the me-
dian employee’s annual total com-
pensation and disclose the median em-
ployee’s jurisdiction. The registrant 
also shall briefly describe the cost-of- 
living adjustments it used to identify 
the median employee and briefly de-
scribe the cost-of-living adjustments it 
used to calculate the median employ-
ee’s annual total compensation, includ-
ing the measure used as the basis for 
the cost-of-living adjustment. A reg-
istrant electing to present the pay 
ratio in this manner also shall disclose 
the median employee’s annual total 
compensation and pay ratio without 
the cost-of-living adjustment. To cal-
culate this pay ratio, the registrant 
will need to identify the median em-
ployee without using any cost-of-living 
adjustments. 

5. The registrant shall briefly de-
scribe the methodology it used to iden-
tify the median employee. It shall also 
briefly describe any material assump-
tions, adjustments (including any cost- 
of-living adjustments), or estimates it 
used to identify the median employee 
or to determine total compensation or 
any elements of total compensation, 
which shall be consistently applied. 
The registrant shall clearly identify 
any estimates used. The required de-
scriptions should be a brief overview; it 
is not necessary for the registrant to 
provide technical analyses or formulas. 
If a registrant changes its methodology 
or its material assumptions, adjust-
ments, or estimates from those used in 
its pay ratio disclosure for the prior 

fiscal year, and if the effects of any 
such change are significant, the reg-
istrant shall briefly describe the 
change and the reasons for the change. 
Registrants must also disclose if they 
changed from using the cost-of-living 
adjustment to not using that adjust-
ment and if they changed from not 
using the cost-of-living adjustment to 
using it. 

6. Registrants may, at their discre-
tion, include personal benefits that ag-
gregate less than $10,000 and compensa-
tion under non-discriminatory benefit 
plans in calculating the annual total 
compensation of the median employee 
as long as these items are also included 
in calculating the PEO’s annual total 
compensation. The registrant shall 
also explain any difference between the 
PEO’s annual total compensation used 
in the pay ratio disclosure and the 
total compensation amounts reflected 
in the Summary Compensation Table, 
if material. 

Instruction 5 to Item 402(u)—Permitted 
annualizing adjustments. A registrant 
may annualize the total compensation 
for all permanent employees (full-time 
or part-time) that were employed by 
the registrant for less than the full fis-
cal year (such as newly hired employ-
ees or permanent employees on an un-
paid leave of absence during the pe-
riod). A registrant may not annualize 
the total compensation for employees 
in temporary or seasonal positions. A 
registrant may not make a full-time 
equivalent adjustment for any em-
ployee. 

Instruction 6 to Item 402(u)—PEO com-
pensation not available. A registrant 
that is relying on Instruction 1 to Item 
402(c)(2)(iii) and (iv) in connection with 
the salary or bonus of the PEO for the 
last completed fiscal year, shall dis-
close that the pay ratio required by 
paragraph (u) of this Item is not cal-
culable until the PEO salary or bonus, 
as applicable, is determined and shall 
disclose the date that the PEO’s actual 
total compensation is expected to be 
determined. The disclosure required by 
paragraph (u) of this Item shall then be 
disclosed in the filing under Item 5.02(f) 
of Form 8–K (17 CFR 249.308) that dis-
closes the PEO’s salary or bonus in ac-
cordance with Instruction 1 to Item 
402(c)(2)(iii) and (iv). 
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Instruction 7 to Item 402(u)—Transition 
periods for registrants. 1. Upon becoming 
subject to the requirements of Section 
13(a) or 15(d) of the Exchange Act (15 
U.S.C. 78m or 78o(d)), a registrant shall 
comply with paragraph (u) of this Item 
with respect to compensation for the 
first fiscal year following the year in 
which it became subject to such re-
quirements, but not for any fiscal year 
commencing before January 1, 2017. 
The registrant may omit the disclosure 
required by paragraph (u) of this Item 
from any filing until the filing of its 
annual report on Form 10–K (17 CFR 
249.310) for such fiscal year or, if later, 
the filing of a proxy or information 
statement relating to its next annual 
meeting of shareholders (or written 
consents in lieu of such a meeting) fol-
lowing the end of such year; provided 
that, such disclosure shall, in any 
event, be filed as provided in General 
Instruction G(3) of Form 10–K not later 
than 120 days after the end of such fis-
cal year. 

2. A registrant may omit any em-
ployees that became its employees as 
the result of the business combination 
or acquisition of a business for the fis-
cal year in which the transaction be-
comes effective, but the registrant 
must disclose the approximate number 
of employees it is omitting. Those em-
ployees shall be included in the total 
employee count for the triennial cal-
culations of the median employee in 
the year following the transaction for 
purposes of evaluating whether a sig-
nificant change had occurred. The reg-
istrant shall identify the acquired busi-
ness excluded for the fiscal year in 
which the business combination or ac-
quisition becomes effective. 

3. A registrant shall comply with 
paragraph (u) of this Item with respect 
to compensation for the first fiscal 
year commencing on or after the date 
the registrant ceases to be a smaller 
reporting company, but not for any fis-
cal year commencing before January 1, 
2017. 

Instruction 8 to Item 402(u)—Emerging 
growth companies. A registrant is not 
required to comply with paragraph (u) 
of this Item if it is an emerging growth 
company as defined in Section 2(a)(19) 
of the Securities Act (15 U.S.C. 
77(b)(a)(19)) or Section 3(a)(80) of the 

Exchange Act (15 U.S.C. 78c(a)(80)). A 
registrant shall comply with paragraph 
(u) of this Item with respect to com-
pensation for the first fiscal year com-
mencing on or after the date the reg-
istrant ceases to be an emerging 
growth company, but not for any fiscal 
year commencing before January 1, 
2017. 

Instruction 9 to Item 402(u)—Additional 
information. Registrants may present 
additional information, including addi-
tional ratios, to supplement the re-
quired ratio, but are not required to do 
so. Any additional information shall be 
clearly identified, not misleading, and 
not presented with greater prominence 
than the required ratio. 

Instruction 10 to Item 402(u)—Multiple 
PEOs during the year. A registrant with 
more than one non-concurrent PEO 
serving during its fiscal year may cal-
culate the annual total compensation 
for its PEO in either of the following 
manners: 

1. The registrant may calculate the 
compensation provided to each person 
who served as PEO during the year for 
the time he or she served as PEO and 
combine those figures; or 

2. The registrant may look to the 
PEO serving in that position on the 
date it selects to identify the median 
employee and annualize that PEO’s 
compensation. 

Regardless of the alternative se-
lected, the registrant shall disclose 
which option it chose and how it cal-
culated its PEO’s annual total com-
pensation. 

Instruction 11 to Item 402(u)—Employ-
ees’ personally identifiable information. 
Registrants are not required to, and 
should not, disclose any personally 
identifiable information about that 
employee other than his or her com-
pensation. Registrants may choose to 
generally identify an employee’s posi-
tion to put the employee’s compensa-
tion in context, but registrants are not 
required to provide this information 
and should not do so if providing the 
information could identify any specific 
individual. 

INSTRUCTION TO ITEM 402. Specify the appli-
cable fiscal year in the title to each table re-
quired under this Item which calls for disclo-
sure as of or for a completed fiscal year. 
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(v) Pay versus performance. In connec-
tion with any proxy or information 
statement for which the rules of the 
Commission require executive com-
pensation disclosure pursuant to this 
section (excluding any proxy or infor-
mation statement of an ‘‘emerging 
growth company,’’ as defined in 

§ 230.405 of this chapter or § 240.12b–2 of 
this chapter): 

(1) Provide the information specified 
in paragraph (v)(2) of this section for 
each of the registrant’s last five com-
pleted fiscal years in the following tab-
ular format: 
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(2) The table required by paragraph 
(v)(1) of this section must include: 

(i) The fiscal year covered (column 
(a)). 

(ii) The PEO’s (as defined in para-
graph (a)(3) of this section) total com-
pensation for the covered fiscal year as 
reported in the Summary Compensa-
tion Table pursuant to paragraph 
(c)(2)(x) of this section, or paragraph 
(n)(2)(x) of this section for smaller re-
porting companies (column (b)), and 
the average total compensation re-
ported for the remaining named execu-
tive officers collectively reported pur-
suant to such applicable paragraph 
(column (d)). If more than one person 
served as the registrant’s PEO during 
the covered fiscal year, provide the 
total compensation, as reported in ac-
cordance with the immediately pre-
ceding sentence, for each person who 
served as the PEO during that period 
separately in an additional column (b) 
for each such person. 

(iii) The executive compensation ac-
tually paid to the PEO (column (c)) and 
the average executive compensation 
actually paid to the remaining named 
executive officers collectively (column 
(e)). If more than one person served as 
the registrant’s PEO during the cov-
ered fiscal year, provide the compensa-
tion actually paid to each person who 
served as PEO during that period sepa-
rately in an additional column (c) for 
each such person. For purposes of col-
umns (c) and (e) of the table required 
by paragraph (v)(1) of this section, ex-
ecutive compensation actually paid 
must be the total compensation for the 
covered fiscal year for each named ex-
ecutive officer as provided in para-
graph (c)(2)(x) of this section, or para-
graph (n)(2)(x) of this section for small-
er reporting companies, adjusted to: 

(A) Deduct the aggregate change in 
the actuarial present value of the 
named executive officer’s accumulated 
benefit under all defined benefit and 
actuarial pension plans reported in the 
Summary Compensation Table in ac-
cordance with paragraph (c)(2)(viii)(A) 
of this section; 

(B)(1) Add, for all defined benefit and 
actuarial pension plans reported in the 
Summary Compensation Table in ac-
cordance with paragraph (c)(2)(viii)(A) 
of this section, the aggregate of: 

(i) Service cost, calculated as the ac-
tuarial present value of each named ex-
ecutive officer’s benefit under all such 
plans attributable to services rendered 
during the covered fiscal year; and 

(ii) Prior service cost, calculated as 
the entire cost of benefits granted (or 
credit for benefits reduced) in a plan 
amendment (or initiation) during the 
covered fiscal year that are attributed 
by the benefit formula to services ren-
dered in periods prior to the amend-
ment. 

(2) ‘‘Service cost’’ and ‘‘prior service 
cost’’ must be calculated using the 
same methodology as used for the reg-
istrant’s financial statements under 
generally accepted accounting prin-
ciples. 

(C)(1) Deduct the amounts reported 
in the Summary Compensation Table 
pursuant to paragraphs (c)(2)(v) and 
(vi) of this section and then include an 
amount calculated as follows for all 
stock awards, and all option awards, 
with or without tandem SARs (as de-
fined in paragraph (a)(6)(i) of this sec-
tion) (including awards that subse-
quently have been transferred): 

(i) Add the fair value as of the end of 
the covered fiscal year of all awards 
granted during the covered fiscal year 
that are outstanding and unvested as 
of the end of the covered fiscal year; 

(ii) Add the amount equal to the 
change as of the end of the covered fis-
cal year (from the end of the prior fis-
cal year) in fair value (whether posi-
tive or negative) of any awards granted 
in any prior fiscal year that are out-
standing and unvested as of the end of 
the covered fiscal year; 

(iii) Add, for awards that are granted 
and vest in the same year, the fair 
value as of the vesting date; 

(iv) Add the amount equal to the 
change as of the vesting date (from the 
end of the prior fiscal year) in fair 
value (whether positive or negative) of 
any awards granted in any prior fiscal 
year for which all applicable vesting 
conditions were satisfied at the end of 
or during the covered fiscal year; 

(v) Subtract, for any awards granted 
in any prior fiscal year that fail to 
meet the applicable vesting conditions 
during the covered fiscal year, the 
amount equal to the fair value at the 
end of the prior fiscal year; and 
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(vi) Add the dollar value of any divi-
dends or other earnings paid on stock 
or option awards in the covered fiscal 
year prior to the vesting date that are 
not otherwise included in the total 
compensation for the covered fiscal 
year. 

(2) If at any time during the last 
completed fiscal year, the registrant 
has adjusted or amended the exercise 
price of options or SARs held by a 
named executive officer, whether 
through amendment, cancellation or 
replacement grants, or any other 
means, or otherwise has materially 
modified such awards, the changes in 
fair value included pursuant to this 
paragraph (v)(2)(iii)(C) must take into 
account the excess fair value, if any, of 
any such modified award over the fair 
value of the original award as of the 
date of such modification. 

(3) Fair value amounts must be com-
puted in a manner consistent with the 
fair value methodology used to account 
for share-based payments in the reg-
istrant’s financial statements under 
generally accepted accounting prin-
ciples. For any awards that are subject 
to performance conditions, calculate 
the change in fair value as of the end of 
the covered fiscal year based upon the 
probable outcome of such conditions as 
of the last day of the fiscal year. 

(iv) For purposes of columns (f) and 
(g) of the table required by paragraph 
(v)(1) of this section, for each fiscal 
year disclose the cumulative total 
shareholder return of the registrant 
(column (f)) and peer group cumulative 
total shareholder return (column (g)) 
calculated, except as set forth below, in 
the same manner as under § 229.201(e) of 
this chapter (Item 201(e) of Regulation 
S–K). For purposes of calculating the 
cumulative total shareholder return of 
the registrant and peer group cumu-
lative total shareholder return, the 
term ‘‘measurement period’’ must be 
the period beginning at the ‘‘measure-
ment point’’ established by the market 
close on the last trading day before the 
registrant’s earliest fiscal year in the 
table, through and including the end of 
the fiscal year for which cumulative 
total shareholder return of the reg-
istrant or peer group cumulative total 
shareholder return is being calculated. 
The closing price at the measurement 

point must be converted into a fixed in-
vestment of one hundred dollars, stated 
in dollars, in the registrant’s stock (or 
in the stocks represented by the peer 
group). For each fiscal year, the 
amount included in the table must be 
the value of such fixed investment 
based on the cumulative total share-
holder return as of the end of that 
year. The same methodology must be 
used in calculating both the reg-
istrant’s total shareholder return and 
that of the peer group. For purposes of 
determining the total shareholder re-
turn of the registrant’s peer group, the 
registrant must use the same index or 
issuers used by it for purposes of 
§ 229.201(e)(1)(ii) of this chapter or, if 
applicable, the companies it uses as a 
peer group for purposes of its disclo-
sures under paragraph (b) of this sec-
tion. If the peer group is not a pub-
lished industry or line-of-business 
index, the identity of the issuers com-
posing the group must be disclosed in a 
footnote. The returns of each compo-
nent issuer of the group must be 
weighted according to the respective 
issuers’ stock market capitalization at 
the beginning of each period for which 
a return is indicated. If the registrant 
selects or otherwise uses a different 
peer group from the peer group used by 
it for the immediately preceding fiscal 
year, explain, in a footnote, the rea-
son(s) for this change and compare the 
registrant’s cumulative total return 
with that of both the newly selected 
peer group and the peer group used in 
the immediately preceding fiscal year. 

(v) The registrant’s net income for 
each fiscal year (column (h)). 

(vi) An amount for each fiscal year 
attributable to an additional financial 
performance measure included in the 
Tabular List provided pursuant to 
paragraph (v)(6) of this section, des-
ignated as the Company-Selected 
Measure, which in the registrant’s as-
sessment represents the most impor-
tant financial performance measure 
(that is not otherwise required to be 
disclosed in the table) used by the reg-
istrant to link compensation actually 
paid to the registrant’s named execu-
tive officers, for the most recently 
completed fiscal year, to company per-
formance (column (i)). For purposes of 
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this paragraph (v) of this section, ‘‘fi-
nancial performance measures’’ means 
measures that are determined and pre-
sented in accordance with the account-
ing principles used in preparing the 
issuer’s financial statements, any 
measures that are derived wholly or in 
part from such measures, and stock 
price and total shareholder return. A 
financial performance measure need 
not be presented within the reg-
istrant’s financial statements or other-
wise included in a filing with the Com-
mission to be a Company-Selected 
Measure. Disclosure of any Company- 
Selected Measure, or any additional 
measure that the registrant elects to 
provide, that is not a financial measure 
under generally accepted accounting 
principles will not be subject to 
§§ 244.100 through 102 of this chapter 
(Regulation G) and § 229.10(e) of this 
chapter (Item 10(e)); however, disclo-
sure must be provided as to how the 
number is calculated from the reg-
istrant’s audited financial statements. 

(3) For each amount disclosed in col-
umns (c) and (e) of the table required 
by paragraph (v)(1) of this section, dis-
close in footnotes to the table each of 
the amounts deducted and added pursu-
ant to paragraph (v)(2)(iii) of this sec-
tion, the name of each named execu-
tive officer included as a PEO or in the 
calculation of the average remaining 
named executive officer compensation, 
and the fiscal years in which such per-
sons are included. For disclosure of the 
executive compensation actually paid 
to named executive officers other than 
the PEO, provide the amounts required 
under this paragraph as averages. 

(4) For the value of equity awards 
added pursuant to paragraph 
(v)(2)(iii)(C) of this section, disclose in 
a footnote to the table required by 
paragraph (v)(1) of this section any as-
sumption made in the valuation that 
differs materially from those disclosed 
as of the grant date of such equity 
awards. 

(5) In proxy or information state-
ments in which disclosure is required 
pursuant to this Item, use the informa-
tion provided in the table required by 
paragraph (v)(1) of this section to pro-
vide a clear description (graphically, 
narratively, or a combination of the 
two) of the relationships: 

(i) Between: 
(A) The executive compensation ac-

tually paid by the registrant to the 
PEO (column (c)) and the average of 
the executive compensation actually 
paid to the named executive officers 
other than the PEO (column (e)) in-
cluded in the Summary Compensation 
Table; and 

(B) The cumulative total shareholder 
return of the registrant (column (f)), 
across the registrant’s last five com-
pleted fiscal years; 

(ii) Between: 
(A) The executive compensation ac-

tually paid by the registrant to the 
PEO (column (c)) and the average of 
the executive compensation actually 
paid to the named executive officers 
other than the PEO (column (e)) in-
cluded in the Summary Compensation 
Table; and 

(B) Net income of the registrant (col-
umn (h)), across the registrant’s last 
five completed fiscal years; and 

(iii) Between: 
(A) The executive compensation ac-

tually paid by the registrant to the 
PEO (column (c)) and the average of 
the executive compensation actually 
paid to the named executive officers 
other than the PEO (column (e)) in-
cluded in the Summary Compensation 
Table; and 

(B) The Company-Selected Measure 
(column (i)), across the registrant’s 
last five completed fiscal years. 

(iv) The description provided in re-
sponse to paragraph (v)(5)(i) of this sec-
tion must also include a comparison of 
the cumulative total shareholder re-
turn of the registrant (column (f)) and 
cumulative total shareholder return of 
the registrant’s peer group (column (g)) 
over the same period. If a registrant 
elects to provide any additional meas-
ures in the table, each additional meas-
ure must be accompanied by a clear de-
scription of the relationship between: 

(A) The executive compensation ac-
tually paid by the registrant to the 
PEO (column (c)) and the average of 
the executive compensation actually 
paid to the named executive officers 
other than the PEO (column (e)) in-
cluded in the Summary Compensation 
Table; and 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00482 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



473 

Securities and Exchange Commission § 229.402 

(B) That additional measure, across 
the registrant’s last five completed fis-
cal years. 

(6) Subject to paragraph (v)(6)(iii) of 
this section, provide a tabular list of at 
least three, and up to seven, financial 
performance measures, which in the 
registrant’s assessment represent the 
most important financial performance 
measures used by the registrant to link 
compensation actually paid to the reg-
istrant’s named executive officers, for 
the most recently completed fiscal 
year, to company performance (‘‘Tab-
ular List’’). 

(i) The registrant may provide the 
Tabular List disclosure either as one 
tabular list, as two separate tabular 
lists (one for the PEO, and one for all 
named executive officers other than 
the PEO), or as separate tabular lists 
for the PEO and each named executive 
officer other than the PEO. If the reg-
istrant elects to provide multiple tab-
ular lists in accordance with the imme-
diately preceding sentence, each tab-
ular list must include at least three, 
and up to seven, financial performance 
measures, which in the registrant’s as-
sessment represent the most important 
financial performance measures used 
by the registrant to link compensation 
actually paid to that, or those, par-
ticular named executive officer, or offi-
cers, for the most recently completed 
fiscal year, to company performance. 

(ii) If fewer than three financial per-
formance measures were used by the 
registrant to link compensation actu-
ally paid to the registrant’s named ex-
ecutive officers, for the most recently 
completed fiscal year, to company per-
formance, the Tabular List must in-
clude all such measures that were used, 
if any. 

(iii) A registrant may include non-fi-
nancial performance measures (i.e., 
performance measures other than those 
that fall within the definition of finan-
cial performance measures) used by the 
registrant to link compensation actu-
ally paid to the registrant’s named ex-
ecutive officers, for the most recently 
completed fiscal year, to company per-
formance in the Tabular List, if it de-
termines that such measures are 
among its three to seven most impor-
tant performance measures, and it has 
disclosed its most important three (or 

fewer, if the registrant only uses fewer) 
financial performance measures, in ac-
cordance with this paragraph (v)(6). 

(iv) The Tabular List may include a 
maximum of seven performance meas-
ures, regardless of whether the reg-
istrant elects to include non-financial 
performance measures in the Tabular 
List. 

(7) The disclosure provided pursuant 
to this paragraph (v), including, but 
not limited to, any disclosure provided 
pursuant to paragraphs (v)(3) and (6) of 
this section, must appear with, and in 
the same format as, the rest of the dis-
closure required to be provided pursu-
ant to this section and, in addition, 
must be provided in an Interactive 
Data File in accordance with § 232.405 of 
this chapter and the EDGAR Filer 
Manual (referenced in § 232.301 of this 
chapter). 

(8) A registrant that qualifies as a 
‘‘smaller reporting company,’’ as de-
fined by § 229.10(f)(1) of this chapter, 
may provide the information required 
by this paragraph (v) for three years, 
instead of five years. A smaller report-
ing company may provide the disclo-
sure required by this paragraph (v) for 
only two fiscal years in the first filing 
in which it provides this disclosure, 
and is not required to provide the dis-
closure required by paragraph (v)(2)(iv) 
or (v)(5) of this section with respect to 
the total shareholder return of any 
peer group, or the Company-Selected 
Measure disclosure required by para-
graph (v)(2)(vi) of this section, or the 
Tabular List provided pursuant to 
paragraph (v)(6) of this section. For 
purposes of paragraph (v)(2)(iii) of this 
section with respect to smaller report-
ing companies, executive compensation 
actually paid must be the total com-
pensation for the covered fiscal year 
for each named executive officer as 
provided in paragraph (n)(2)(x) of this 
section, adjusted to deduct the 
amounts reported in the Summary 
Compensation Table pursuant to para-
graphs (n)(2)(v) and (vi) of this section, 
and to add in their place the fair value 
of the amounts added in paragraph 
(v)(2)(iii)(C) of this section. Disclose in 
a footnote to the table required pursu-
ant to paragraph (v)(1) of this section 
for the PEO and average remaining 
named executive officer compensation 
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the amounts deducted from, and added 
to, the Summary Compensation Table 
pursuant to this instruction, the name 
of each named executive officer in-
cluded as a PEO or in the calculation 
of the average remaining named execu-
tive officer compensation, and the fis-
cal years in which they are included. A 
smaller reporting company is required 
to comply with paragraph (v)(7) of this 
section in the third filing in which it 
provides the disclosure required by this 
paragraph (v). 

Instructions to paragraph (v). 
1. Transitional relief. A registrant may 

provide the disclosure required by this 
paragraph (v) for three years, instead 
of five years, in the first filing in which 
it provides this disclosure, and may 
provide disclosure for an additional 
year in each of the two subsequent an-
nual filings in which this disclosure is 
required. 

2. New registrants. Information for fis-
cal years prior to the last completed 
fiscal year will not be required if the 
registrant was not required to report 
pursuant to Section 13(a) or 15(d) of the 
Exchange Act (15 U.S.C. 78m(a) or 
78o(d)) at any time during that year. 

3. Incorporation by reference. The in-
formation required by paragraph (v) of 
this section will not be deemed to be 
incorporated by reference into any fil-
ing under the Securities Act or the Ex-
change Act, except to the extent that 
the registrant specifically incorporates 
it by reference. 

(w) Disclosure of a registrant’s action to 
recover erroneously awarded compensa-
tion. 

(1) If at any time during or after the 
last completed fiscal year the reg-
istrant was required to prepare an ac-
counting restatement that required re-
covery of erroneously awarded com-
pensation pursuant to the registrant’s 
compensation recovery policy required 
by the listing standards adopted pursu-
ant to 17 CFR 240.10D–1, or there was 
an outstanding balance as of the end of 
the last completed fiscal year of erro-
neously awarded compensation to be 
recovered from the application of the 
policy to a prior restatement, the reg-
istrant must provide the following in-
formation: 

(i) For each restatement: 

(A) The date on which the registrant 
was required to prepare an accounting 
restatement; 

(B) The aggregate dollar amount of 
erroneously awarded compensation at-
tributable to such accounting restate-
ment, including an analysis of how the 
amount was calculated; 

(C) If the financial reporting measure 
as defined in 17 CFR 240.10D–1(d) re-
lated to a stock price or total share-
holder return metric, the estimates 
that were used in determining the erro-
neously awarded compensation attrib-
utable to such accounting restatement 
and an explanation of the methodology 
used for such estimates; 

(D) The aggregate dollar amount of 
erroneously awarded compensation 
that remains outstanding at the end of 
the last completed fiscal year; and 

(E) If the aggregate dollar amount of 
erroneously awarded compensation has 
not yet been determined, disclose this 
fact, explain the reason(s) and disclose 
the information required in paragraphs 
(w)(1)(i)(B) through (D) of this section 
in the next filing that is required to in-
clude disclosure pursuant to Item 402 of 
Regulation S–K; 

(ii) If recovery would be impracti-
cable pursuant to 17 CFR 240.10D– 
1(b)(1)(iv), for each current and former 
named executive officer and for all 
other current and former executive of-
ficers as a group, disclose the amount 
of recovery forgone and a brief descrip-
tion of the reason the listed registrant 
decided in each case not to pursue re-
covery; and 

(iii) For each current and former 
named executive officer from whom, as 
of the end of the last completed fiscal 
year, erroneously awarded compensa-
tion had been outstanding for 180 days 
or longer since the date the registrant 
determined the amount the individual 
owed, disclose the dollar amount of 
outstanding erroneously awarded com-
pensation due from each such indi-
vidual. 

(2) If at any time during or after its 
last completed fiscal year the reg-
istrant was required to prepare an ac-
counting restatement, and the reg-
istrant concluded that recovery of er-
roneously awarded compensation was 
not required pursuant to the reg-
istrant’s compensation recovery policy 
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required by the listing standards 
adopted pursuant to 17 CFR 240.10D–1, 
briefly explain why application of the 
recovery policy resulted in this conclu-
sion. 

(3) The information must appear 
with, and in the same format as, the 
rest of the disclosure required to be 
provided pursuant to this Item 402. The 
information is required only in proxy 
or information statements that call for 
Item 402 disclosure and the registrant’s 
annual report on Form 10–K, and will 
not be deemed to be incorporated by 
reference into any filing under the Se-
curities Act, except to the extent that 
the listed registrant specifically incor-
porates it by reference. 

(4) The disclosure must be provided 
in an Interactive Data File in accord-
ance with Rule 405 of Regulation S–T 
and the EDGAR Filer Manual. 

(x) Disclosure of the registrant’s policies 
and practices related to the grant of cer-
tain equity awards close in time to the re-
lease of material nonpublic information. 
(1) Discuss the registrant’s policies and 
practices on the timing of awards of 
options in relation to the disclosure of 
material nonpublic information by the 
registrant, including how the board de-
termines when to grant such awards 
(for example, whether such awards are 
granted on a predetermined schedule); 

whether the board or compensation 
committee takes material nonpublic 
information into account when deter-
mining the timing and terms of such 
an award, and, if so, how the board or 
compensation committee takes mate-
rial nonpublic information into ac-
count when determining the timing 
and terms of such an award; and wheth-
er the registrant has timed the disclo-
sure of material nonpublic information 
for the purpose of affecting the value of 
executive compensation. 

(2)(i) If, during the last completed fis-
cal year, the registrant awarded op-
tions to a named executive officer in 
the period beginning four business days 
before the filing of a periodic report on 
Form 10–Q (§ 249.308a of this chapter) or 
Form 10–K (§ 249.310 of this chapter), or 
the filing or furnishing of a current re-
port on Form 8–K (§ 249.308 of this chap-
ter) that discloses material nonpublic 
information (other than a current re-
port on Form 8–K disclosing a material 
new option award grant under Item 
5.02(e) of that form), and ending one 
business day after the filing or fur-
nishing of such report provide the in-
formation specified in paragraph 
(x)(2)(ii) of this section, concerning 
each such award for each of the named 
executive officers in the following tab-
ular format: 

TABLE 13 TO PARAGRAPH (x)(2)(i) 

Name Grant date 

Number of securi-
ties 

underlying the 
award 

Exercise 
price of the award 

($/Sh) 

Grant date fair value 
of the award 

Percentage change 
in the closing mar-
ket price of the se-
curities underlying 
the award between 
the trading day end-

ing immediately 
prior to the disclo-

sure of material 
nonpublic informa-
tion and the trading 
day beginning im-
mediately following 

the disclosure of 
material nonpublic 

information 

(a) (b) (c) (d) (e) (f) 
PEO 
PFO 
A 
B 
C 

(ii) The Table shall include: 
(A) The name of the named executive 

officer (column (a)); 

(B) On an award-by-award basis, the 
grant date of the option award reported 
in the table (column (b)); 
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(C) On an award-by-award basis, the 
number of securities underlying the op-
tions, (column (c)); 

(D) On an award-by-award basis, the 
per-share exercise price of the options 
(column (d)); 

(E) On an award-by-award basis, the 
grant date fair value of each award 
computed using the same methodology 
as used for the registrant’s financial 
statements under generally accepted 
accounting principles (column (e)). 

(F) For each instrument reported in 
column (b), disclose the percentage 
change in the market price of the un-
derlying securities between the closing 
market price of the security one trad-
ing day prior to and the trading day be-
ginning immediately following the dis-
closure of material nonpublic informa-
tion (column (f)). 

Instruction to paragraph (x)(2). A reg-
istrant that is a smaller reporting com-
pany or emerging growth company 
may limit the disclosures in the table 
to its PEO, the two most highly com-
pensated executive officers other than 
the PEO who were serving as executive 
officers at the end of the last com-
pleted fiscal year, and up to two addi-
tional individuals who would have been 
the most highly compensated but for 
the fact that the individual was not 
serving as an executive officer at the 
end of the last completed fiscal year. 

(3) The disclosure provided pursuant 
to this paragraph (x) must be provided 
in an Interactive Data File as required 
by 17 CFR 232.405 (Rule 405 of Regula-
tion S–T) in accordance with the 
EDGAR Filer Manual. 

[71 FR 53241, Sept. 8, 2006; 71 FR 56225, Sept. 
26, 2006, as amended at 71 FR 78350, Dec. 29, 
2006; 73 FR 958, Jan. 4, 2008; 74 FR 68362, Dec. 
23, 2009; 76 FR 6043, Feb. 2, 2011; 76 FR 50121, 
Aug. 12, 2011; 80 FR 50184, Aug. 18, 2015; 82 FR 
17552, Apr. 12, 2017; 84 FR 50738, Sept. 26, 2019; 
87 FR 55193, Sept. 8, 2022; 87 FR 73136, Nov. 28, 
2022; 87 FR 80427, Dec. 29, 2022] 

§ 229.403 (Item 403) Security owner-
ship of certain beneficial owners 
and management. 

(a) Security ownership of certain bene-
ficial owners. Furnish the following in-
formation, as of the most recent prac-
ticable date, substantially in the tab-
ular form indicated, with respect to 
any person (including any ‘‘group’’ as 
that term is used in section 13(d)(3) of 

the Exchange Act) who is known to the 
registrant to be the beneficial owner of 
more than five percent of any class of 
the registrant’s voting securities. The 
address given in column (2) may be a 
business, mailing or residence address. 
Show in column (3) the total number of 
shares beneficially owned and in col-
umn (4) the percentage of class so 
owned. Of the number of shares shown 
in column (3), indicate by footnote or 
otherwise the amount known to be 
shares with respect to which such list-
ed beneficial owner has the right to ac-
quire beneficial ownership, as specified 
in Rule 13d–3(d)(1) under the Exchange 
Act (§ 240.13d–3(d)(1) of this chapter). 

(1) Title of 
class 

(2) Name and 
address of 
beneficial 

owner 

(3) Amount 
and nature of 

beneficial own-
ership 

(4) Percent 
of class 

(b) Security ownership of management. 
Furnish the following information, as 
of the most recent practicable date, in 
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the registrant or any of its par-
ents or subsidiaries, including direc-
tors’ qualifying shares, beneficially 
owned by all directors and nominees, 
naming them, each of the named exec-
utive officers as defined in Item 
402(a)(3) (§ 229.402(a)(3)), and directors 
and executive officers of the registrant 
as a group, without naming them. 
Show in column (3) the total number of 
shares beneficially owned and in col-
umn (4) the percent of the class so 
owned. Of the number of shares shown 
in column (3), indicate, by footnote or 
otherwise, the amount of shares that 
are pledged as security and the amount 
of shares with respect to which such 
persons have the right to acquire bene-
ficial ownership as specified in 
§ 240.13d–3(d)(1) of this chapter. 

(1) 
Title of class 

(2) 
Name of ben-
eficial owner 

(3) Amount 
and nature of 

beneficial 
ownership 

(4) 
Percent of 

class 

(c) Changes in control. Describe any 
arrangements, known to the reg-
istrant, including any pledge by any 
person of securities of the registrant or 
any of its parents, the operation of 
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which may at a subsequent date result 
in a change in control of the reg-
istrant. 

Instructions to Item 403: 1. The percentages 
are to be calculated on the basis of the 
amount of outstanding securities, excluding 
securities held by or for the account of the 
registrant or its subsidiaries, plus securities 
deemed outstanding pursuant to Rule 13d– 
3(d)(1) under the Exchange Act 17 (CFR 
240.13d–3(d)(1)). For purposes of paragraph 
(b), if the percentage of shares beneficially 
owned by any director or nominee, or by all 
directors and officers of the registrant as a 
group, does not exceed one percent of the 
class so owned, the registrant may, in lieu of 
furnishing a precise percentage, indicate this 
fact by means of an asterisk and explanatory 
footnote or other similar means. 

2. For the purposes of this Item, beneficial 
ownership shall be determined in accordance 
with Rule 13d–3 under the Exchange Act 
(§ 240.13d–3 of this chapter). Include such ad-
ditional subcolumns or other appropriate ex-
planation of column (3) necessary to reflect 
amounts as to which the beneficial owner 
has (A) sole voting power, (B) shared voting 
power, (C) sole investment power, or (D) 
shared investment power. 

3. The registrant shall be deemed to know 
the contents of any statements filed with the 
Commission pursuant to section 13(d) or 13(g) 
of the Exchange Act. When applicable, a reg-
istrant may rely upon information set forth 
in such statements unless the registrant 
knows or has reason to believe that such in-
formation is not complete or accurate or 
that a statement or amendment should have 
been filed and was not. 

4. For purposes of furnishing information 
pursuant to paragraph (a) of this Item, the 
registrant may indicate the source and date 
of such information. 

5. Where more than one beneficial owner is 
known to be listed for the same securities, 
appropriate disclosure should be made to 
avoid confusion. For purposes of paragraph 
(b), in computing the aggregate number of 
shares owned by directors and officers of the 
registrant as a group, the same shares shall 
not be counted more than once. 

6. Paragraph (c) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the registrant. 

7. Where the holder(s) of voting securities 
reported pursuant to paragraph (a) hold 
more than five percent of any class of voting 
securities of the registrant pursuant to any 
voting trust or similar agreement, state the 
title of such securities, the amount held or 
to be held pursuant to the trust or agree-
ment (if not clear from the table) and the du-
ration of the agreement. Give the names and 
addresses of the voting trustees and outline 

briefly their voting rights and other powers 
under the trust or agreement. 

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 55665, Dec. 13, 1982; 51 FR 42056, Nov. 20, 
1986; 57 FR 48158, Oct. 21, 1992; 71 FR 53252, 
Sept. 8, 2006] 

§ 229.404 (Item 404) Transactions with 
related persons, promoters and cer-
tain control persons. 

(a) Transactions with related persons. 
Describe any transaction, since the be-
ginning of the registrant’s last fiscal 
year, or any currently proposed trans-
action, in which the registrant was or 
is to be a participant and the amount 
involved exceeds $120,000, and in which 
any related person had or will have a 
direct or indirect material interest. 
Disclose the following information re-
garding the transaction: 

(1) The name of the related person 
and the basis on which the person is a 
related person. 

(2) The related person’s interest in 
the transaction with the registrant, in-
cluding the related person’s position(s) 
or relationship(s) with, or ownership 
in, a firm, corporation, or other entity 
that is a party to, or has an interest in, 
the transaction. 

(3) The approximate dollar value of 
the amount involved in the trans-
action. 

(4) The approximate dollar value of 
the amount of the related person’s in-
terest in the transaction, which shall 
be computed without regard to the 
amount of profit or loss. 

(5) In the case of indebtedness, disclo-
sure of the amount involved in the 
transaction shall include the largest 
aggregate amount of principal out-
standing during the period for which 
disclosure is provided, the amount 
thereof outstanding as of the latest 
practicable date, the amount of prin-
cipal paid during the periods for which 
disclosure is provided, the amount of 
interest paid during the period for 
which disclosure is provided, and the 
rate or amount of interest payable on 
the indebtedness. 

(6) Any other information regarding 
the transaction or the related person in 
the context of the transaction that is 
material to investors in light of the 
circumstances of the particular trans-
action. 
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Instructions to Item 404(a). 1. For the purposes 
of paragraph (a) of this Item, the term re-
lated person means: 

a. Any person who was in any of the fol-
lowing categories at any time during the 
specified period for which disclosure under 
paragraph (a) of this Item is required: 

i. Any director or executive officer of the 
registrant; 

ii. Any nominee for director, when the in-
formation called for by paragraph (a) of this 
Item is being presented in a proxy or infor-
mation statement relating to the election of 
that nominee for director; or 

iii. Any immediate family member of a di-
rector or executive officer of the registrant, 
or of any nominee for director when the in-
formation called for by paragraph (a) of this 
Item is being presented in a proxy or infor-
mation statement relating to the election of 
that nominee for director, which means any 
child, stepchild, parent, stepparent, spouse, 
sibling, mother-in-law, father-in-law, son-in- 
law, daughter-in-law, brother-in-law, or sis-
ter-in-law of such director, executive officer 
or nominee for director, and any person 
(other than a tenant or employee) sharing 
the household of such director, executive of-
ficer or nominee for director; and 

b. Any person who was in any of the fol-
lowing categories when a transaction in 
which such person had a direct or indirect 
material interest occurred or existed: 

i. A security holder covered by Item 403(a) 
(§ 229.403(a)); or 

ii. Any immediate family member of any 
such security holder, which means any child, 
stepchild, parent, stepparent, spouse, sibling, 
mother-in-law, father-in-law, son-in-law, 
daughter-in-law, brother-in-law, or sister-in- 
law of such security holder, and any person 
(other than a tenant or employee) sharing 
the household of such security holder. 

2. For purposes of paragraph (a) of this 
Item, a transaction includes, but is not lim-
ited to, any financial transaction, arrange-
ment or relationship (including any indebt-
edness or guarantee of indebtedness) or any 
series of similar transactions, arrangements 
or relationships. 

3. The amount involved in the transaction 
shall be computed by determining the dollar 
value of the amount involved in the trans-
action in question, which shall include: 

a. In the case of any lease or other trans-
action providing for periodic payments or in-
stallments, the aggregate amount of all peri-
odic payments or installments due on or 
after the beginning of the registrant’s last 
fiscal year, including any required or op-
tional payments due during or at the conclu-
sion of the lease or other transaction pro-
viding for periodic payments or install-
ments; and 

b. In the case of indebtedness, the largest 
aggregate amount of all indebtedness out-
standing at any time since the beginning of 

the registrant’s last fiscal year and all 
amounts of interest payable on it during the 
last fiscal year. 

4. In the case of a transaction involving in-
debtedness: 

a. The following items of indebtedness may 
be excluded from the calculation of the 
amount of indebtedness and need not be dis-
closed: Amounts due from the related person 
for purchases of goods and services subject to 
usual trade terms, for ordinary business 
travel and expense payments and for other 
transactions in the ordinary course of busi-
ness; 

b. Disclosure need not be provided of any 
indebtedness transaction for the related per-
sons specified in Instruction 1.b. to para-
graph (a) of this Item; and 

c. If the lender is a bank, savings and loan 
association, or broker-dealer extending cred-
it under Federal Reserve Regulation T (12 
CFR part 220) and the loans are not disclosed 
as past due, nonaccrual or troubled debt 
restructurings in the consolidated financial 
statements, disclosure under paragraph (a) of 
this Item may consist of a statement, if such 
is the case, that the loans to such persons: 

i. Were made in the ordinary course of 
business; 

ii. Were made on substantially the same 
terms, including interest rates and collat-
eral, as those prevailing at the time for com-
parable loans with persons not related to the 
lender; and 

iii. Did not involve more than the normal 
risk of collectibility or present other unfa-
vorable features. 

5.a. Disclosure of an employment relation-
ship or transaction involving an executive 
officer and any related compensation solely 
resulting from that employment relationship 
or transaction need not be provided pursuant 
to paragraph (a) of this Item if: 

i. The compensation arising from the rela-
tionship or transaction is reported pursuant 
to Item 402 (§ 229.402); 

ii. The executive officer is not an imme-
diate family member (as specified in Instruc-
tion 1 to paragraph (a) of this Item) and such 
compensation would have been reported 
under Item 402 (§ 229.402) as compensation 
earned for services to the registrant if the 
executive officer was a named executive offi-
cer as that term is defined in Item 402(a)(3) 
(§ 229.402(a)(3)), and such compensation had 
been approved, or recommended to the board 
of directors of the registrant for approval, by 
the compensation committee of the board of 
directors (or group of independent directors 
performing a similar function) of the reg-
istrant; or 

iii. The transaction involves the recovery 
of erroneously awarded compensation com-
puted as provided in 17 CFR 240.10D– 
1(b)(1)(iii) and the applicable listing stand-
ards for the registrant’s securities, that is 
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disclosed pursuant to Item 402(w) 
(§ 229.402(w)). 

b. Disclosure of compensation to a director 
need not be provided pursuant to paragraph 
(a) of this Item if the compensation is re-
ported pursuant to Item 402(k) (§ 229.402(k)). 

6. A person who has a position or relation-
ship with a firm, corporation, or other entity 
that engages in a transaction with the reg-
istrant shall not be deemed to have an indi-
rect material interest within the meaning of 
paragraph (a) of this Item where: 

a. The interest arises only: 
i. From such person’s position as a director 

of another corporation or organization that 
is a party to the transaction; or 

ii. From the direct or indirect ownership 
by such person and all other persons speci-
fied in Instruction 1 to paragraph (a) of this 
Item, in the aggregate, of less than a ten per-
cent equity interest in another person (other 
than a partnership) which is a party to the 
transaction; or 

iii. From both such position and owner-
ship; or 

b. The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which the person and all other 
persons specified in Instruction 1 to para-
graph (a) of this Item, have an interest of 
less than ten percent, and the person is not 
a general partner of and does not hold an-
other position in the partnership. 

7. Disclosure need not be provided pursuant 
to paragraph (a) of this Item if: 

a. The transaction is one where the rates 
or charges involved in the transaction are 
determined by competitive bids, or the 
transaction involves the rendering of serv-
ices as a common or contract carrier, or pub-
lic utility, at rates or charges fixed in con-
formity with law or governmental authority; 

b. The transaction involves services as a 
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or 
similar services; or 

c. The interest of the related person arises 
solely from the ownership of a class of equity 
securities of the registrant and all holders of 
that class of equity securities of the reg-
istrant received the same benefit on a pro 
rata basis. 

(b) Review, approval or ratification of 
transactions with related persons. (1) De-
scribe the registrant’s policies and pro-
cedures for the review, approval, or 
ratification of any transaction required 
to be reported under paragraph (a) of 
this Item. While the material features 
of such policies and procedures will 
vary depending on the particular cir-
cumstances, examples of such features 
may include, in given cases, among 
other things: 

(i) The types of transactions that are 
covered by such policies and proce-
dures; 

(ii) The standards to be applied pur-
suant to such policies and procedures; 

(iii) The persons or groups of persons 
on the board of directors or otherwise 
who are responsible for applying such 
policies and procedures; and 

(iv) A statement of whether such 
policies and procedures are in writing 
and, if not, how such policies and pro-
cedures are evidenced. 

(2) Identify any transaction required 
to be reported under paragraph (a) of 
this Item since the beginning of the 
registrant’s last fiscal year where such 
policies and procedures did not require 
review, approval or ratification or 
where such policies and procedures 
were not followed. 

Instruction to Item 404(b). Disclosure need not 
be provided pursuant to this paragraph re-
garding any transaction that occurred at a 
time before the related person became one of 
the enumerated persons in Instruction 1.a.i., 
ii., or iii. to Item 404(a) if such transaction 
did not continue after the related person be-
came one of the enumerated persons in In-
struction 1.a.i., ii., or iii. to Item 404(a). 

(c) Promoters and certain control per-
sons. (1) Registrants that are filing a 
registration statement on Form S–1 
under the Securities Act (§ 239.11 of this 
chapter) or on Form 10 under the Ex-
change Act (§ 249.210 of this chapter) 
and that had a promoter at any time 
during the past five fiscal years shall: 

(i) State the names of the pro-
moter(s), the nature and amount of 
anything of value (including money, 
property, contracts, options or rights 
of any kind) received or to be received 
by each promoter, directly or indi-
rectly, from the registrant and the na-
ture and amount of any assets, services 
or other consideration therefore re-
ceived or to be received by the reg-
istrant; and 

(ii) As to any assets acquired or to be 
acquired by the registrant from a pro-
moter, state the amount at which the 
assets were acquired or are to be ac-
quired and the principle followed or to 
be followed in determining such 
amount, and identify the persons mak-
ing the determination and their rela-
tionship, if any, with the registrant or 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00489 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



480 

17 CFR Ch. II (4–1–25 Edition) § 229.405 

any promoter. If the assets were ac-
quired by the promoter within two 
years prior to their transfer to the reg-
istrant, also state the cost thereof to 
the promoter. 

(2) Registrants shall provide the dis-
closure required by paragraphs (c)(1)(i) 
and (c)(1)(ii) of this Item as to any per-
son who acquired control of a reg-
istrant that is a shell company, or any 
person that is part of a group, con-
sisting of two or more persons that 
agree to act together for the purpose of 
acquiring, holding, voting or disposing 
of equity securities of a registrant, 
that acquired control of a registrant 
that is a shell company. For purposes 
of this Item, shell company has the 
same meaning as in Rule 405 under the 
Securities Act (17 CFR 230.405) and 
Rule 12b–2 under the Exchange Act (17 
CFR 240.12b–2). 

(d) Smaller reporting companies. A reg-
istrant that qualifies as a ‘‘smaller re-
porting company,’’ as defined by 
§ 229.10(f)(1), must provide the following 
information in order to comply with 
this Item: 

(1) The information required by para-
graph (a) of this Item for the period 
specified there for a transaction in 
which the amount involved exceeds the 
lesser of $120,000 or one percent of the 
average of the smaller reporting com-
pany’s total assets at year end for the 
last two completed fiscal years; 

(2) The information required by para-
graph (c) of this Item; and 

(3) A list of all parents of the smaller 
reporting company showing the basis 
of control and as to each parent, the 
percentage of voting securities owned 
or other basis of control by its imme-
diate parent, if any. 

Instruction to Item 404(d). 1. Include informa-
tion for any material underwriting discounts 
and commissions upon the sale of securities 
by the smaller reporting company where any 
of the persons specified in paragraph (a) of 
this Item was or is to be a principal under-
writer or is a controlling person or member 
of a firm that was or is to be a principal un-
derwriter. 

2. For smaller reporting companies infor-
mation shall be given for the period specified 
in paragraph (a) of this Item and, in addi-
tion, for the fiscal year preceding the small 
reporting company’s last fiscal year. 

Instructions to Item 404. 1. If the information 
called for by this Item is being presented in 

a registration statement filed pursuant to 
the Securities Act or the Exchange Act, in-
formation shall be given for the periods spec-
ified in the Item and, in addition, for the two 
fiscal years preceding the registrant’s last 
fiscal year, unless the information is being 
incorporated by reference into a registration 
statement on Form S–4 (17 CFR 239.25), in 
which case, information shall be given for 
the periods specified in the Item. 

2. A foreign private issuer will be deemed 
to comply with this Item if it provides the 
information required by Item 7.B. of Form 
20–F (17 CFR 249.220f) with more detailed in-
formation provided if otherwise made pub-
licly available or required to be disclosed by 
the issuer’s home jurisdiction or a market in 
which its securities are listed or traded. 

[71 FR 53252, Sept. 8, 2006, as amended at 73 
FR 964, Jan. 4, 2008; 85 FR 66140, Oct. 16, 2020; 
87 FR 73137, Nov. 28, 2022] 

§ 229.405 (Item 405) Compliance with 
Section 16(a) of the Exchange Act. 

(a) Reporting obligation. Every reg-
istrant having a class of equity securi-
ties registered pursuant to Section 12 
of the Exchange Act (15 U.S.C. 78l) and 
every closed-end investment company 
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–1 et seq.) 
must: 

(1) Under the caption ‘‘Delinquent 
Section 16(a) Reports,’’ identify each 
person who, at any time during the fis-
cal year, was a director, officer, bene-
ficial owner of more than ten percent 
of any class of equity securities of the 
registrant registered pursuant to Sec-
tion 12 of the Exchange Act, or any 
other person subject to Section 16 of 
the Exchange Act with respect to the 
registrant because of the requirements 
of Section 30 of the Investment Com-
pany Act (‘‘reporting person’’) that 
failed to file on a timely basis reports 
required by Section 16(a) of the Ex-
change Act during the most recent fis-
cal year or prior fiscal years. 

(2) For each such person, set forth 
the number of late reports, the number 
of transactions that were not reported 
on a timely basis, and any known fail-
ure to file a required form. A known 
failure to file would include, but not be 
limited to, a failure to file a Form 3, 
which is required of all reporting per-
sons, and a failure to file a Form 5 in 
the absence of the written representa-
tion referred to in paragraph (b)(3) of 
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this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired. 

Instruction 1 to paragraph (a) of Item 
405. If no disclosure is required, reg-
istrants are encouraged to exclude the 
caption ‘‘Delinquent Section 16(a) Re-
ports.’’ 

Instruction 2 to paragraph (a) of Item 
405. The registrant is only required to 
disclose a failure to file timely once. 
For example, if in the most recently 
concluded fiscal year a reporting per-
son filed a Form 4 disclosing a trans-
action that took place in the prior fis-
cal year, and should have been reported 
in that year, the registrant should dis-
close that late filing and transaction 
pursuant to this Item 405 with respect 
to the most recently concluded fiscal 
year, but not in material filed with re-
spect to subsequent years. 

(b) Scope of the Inquiry. In deter-
mining whether disclosure is required 
pursuant to paragraph (a) of this sec-
tion, the registrant may rely only on 
the following: 

(1) A review of Forms 3 and 4 (17 CFR 
249.103 and 249.104) and amendments 
thereto filed electronically with the 
Commission during the registrant’s 
most recent fiscal year; 

(2) A review of Forms 5 (17 CFR 
249.105) and amendments thereto filed 
electronically with the Commission 
with respect to the registrant’s most 
recent fiscal year; and 

(3) Any written representation from 
the reporting person that no Form 5 is 
required. The registrant must maintain 
the representation in its records for 
two years, making a copy available to 
the Commission or its staff upon re-
quest. 

[84 FR 12717, Apr. 2, 2019] 

§ 229.406 (Item 406) Code of ethics. 

(a) Disclose whether the registrant 
has adopted a code of ethics that ap-
plies to the registrant’s principal exec-
utive officer, principal financial offi-
cer, principal accounting officer or 
controller, or persons performing simi-
lar functions. If the registrant has not 
adopted such a code of ethics, explain 
why it has not done so. 

(b) For purposes of this Item 406, the 
term code of ethics means written 

standards that are reasonably designed 
to deter wrongdoing and to promote: 

(1) Honest and ethical conduct, in-
cluding the ethical handling of actual 
or apparent conflicts of interest be-
tween personal and professional rela-
tionships; 

(2) Full, fair, accurate, timely, and 
understandable disclosure in reports 
and documents that a registrant files 
with, or submits to, the Commission 
and in other public communications 
made by the registrant; 

(3) Compliance with applicable gov-
ernmental laws, rules and regulations; 

(4) The prompt internal reporting of 
violations of the code to an appropriate 
person or persons identified in the 
code; and 

(5) Accountability for adherence to 
the code. 

(c) The registrant must: 
(1) File with the Commission a copy 

of its code of ethics that applies to the 
registrant’s principal executive officer, 
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions, as 
an exhibit to its annual report; 

(2) Post the text of such code of eth-
ics on its Internet website and disclose, 
in its annual report, its Internet ad-
dress and the fact that it has posted 
such code of ethics on its Internet Web 
site; or 

(3) Undertake in its annual report 
filed with the Commission to provide 
to any person without charge, upon re-
quest, a copy of such code of ethics and 
explain the manner in which such re-
quest may be made. 

(d) If the registrant intends to satisfy 
the disclosure requirement under Item 
5.05 of Form 8–K regarding an amend-
ment to, or a waiver from, a provision 
of its code of ethics that applies to the 
registrant’s principal executive officer, 
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions and 
that relates to any element of the code 
of ethics definition enumerated in 
paragraph (b) of this Item by posting 
such information on its internet 
website, disclose the registrant’s inter-
net address and such intention. 

Instructions to Item 406. 1. A registrant may 
have separate codes of ethics for different 
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types of officers. Furthermore, a code of eth-
ics within the meaning of paragraph (b) of 
this Item may be a portion of a broader doc-
ument that addresses additional topics or 
that applies to more persons than those spec-
ified in paragraph (a). In satisfying the re-
quirements of paragraph (c), a registrant 
need only file, post or provide the portions of 
a broader document that constitutes a code 
of ethics as defined in paragraph (b) and that 
apply to the persons specified in paragraph 
(a). 

2. If a registrant elects to satisfy para-
graph (c) of this Item by posting its code of 
ethics on its website pursuant to paragraph 
(c)(2), the code of ethics must remain acces-
sible on its Web site for as long as the reg-
istrant remains subject to the requirements 
of this Item and chooses to comply with this 
Item by posting its code on its Web site pur-
suant to paragraph (c)(2). 

[68 FR 5127, Jan. 31, 2003, as amended at 70 
FR 1594, Jan. 7, 2005; 83 FR 50211, Oct. 4, 2018] 

§ 229.407 (Item 407) Corporate govern-
ance. 

(a) Director independence. Identify 
each director and, when the disclosure 
called for by this paragraph is being 
presented in a proxy or information 
statement relating to the election of 
directors, each nominee for director, 
that is independent under the inde-
pendence standards applicable to the 
registrant under paragraph (a)(1) of 
this Item. In addition, if such inde-
pendence standards contain independ-
ence requirements for committees of 
the board of directors, identify each di-
rector that is a member of the com-
pensation, nominating or audit com-
mittee that is not independent under 
such committee independence stand-
ards. If the registrant does not have a 
separately designated audit, nomi-
nating or compensation committee or 
committee performing similar func-
tions, the registrant must provide the 
disclosure of directors that are not 
independent with respect to all mem-
bers of the board of directors applying 
such committee independence stand-
ards. 

(1) In determining whether or not the 
director or nominee for director is 
independent for the purposes of para-
graph (a) of this Item, the registrant 
shall use the applicable definition of 
independence, as follows: 

(i) If the registrant is a listed issuer 
whose securities are listed on a na-

tional securities exchange or in an 
inter-dealer quotation system which 
has requirements that a majority of 
the board of directors be independent, 
the registrant’s definition of independ-
ence that it uses for determining if a 
majority of the board of directors is 
independent in compliance with the 
listing standards applicable to the reg-
istrant. When determining whether the 
members of a committee of the board 
of directors are independent, the reg-
istrant’s definition of independence 
that it uses for determining if the 
members of that specific committee 
are independent in compliance with the 
independence standards applicable for 
the members of the specific committee 
in the listing standards of the national 
securities exchange or inter-dealer 
quotation system that the registrant 
uses for determining if a majority of 
the board of directors are independent. 
If the registrant does not have inde-
pendence standards for a committee, 
the independence standards for that 
specific committee in the listing stand-
ards of the national securities ex-
change or inter-dealer quotation sys-
tem that the registrant uses for deter-
mining if a majority of the board of di-
rectors are independent. 

(ii) If the registrant is not a listed 
issuer, a definition of independence of a 
national securities exchange or of an 
inter-dealer quotation system which 
has requirements that a majority of 
the board of directors be independent, 
and state which definition is used. 
Whatever such definition the reg-
istrant chooses, it must use the same 
definition with respect to all directors 
and nominees for director. When deter-
mining whether the members of a spe-
cific committee of the board of direc-
tors are independent, if the national se-
curities exchange or national securi-
ties association whose standards are 
used has independence standards for 
the members of a specific committee, 
use those committee specific stand-
ards. 

(iii) If the information called for by 
paragraph (a) of this Item is being pre-
sented in a registration statement on 
Form S–1 (§ 239.11 of this chapter) under 
the Securities Act or on a Form 10 
(§ 249.210 of this chapter) under the Ex-
change Act where the registrant has 
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applied for listing with a national secu-
rities exchange or in an inter-dealer 
quotation system that has require-
ments that a majority of the board of 
directors be independent, the definition 
of independence that the registrant 
uses for determining if a majority of 
the board of directors is independent, 
and the definition of independence that 
the registrant uses for determining if 
members of the specific committee of 
the board of directors are independent, 
that is in compliance with the inde-
pendence listing standards of the na-
tional securities exchange or inter- 
dealer quotation system on which it 
has applied for listing, or if the reg-
istrant has not adopted such defini-
tions, the independence standards for 
determining if the majority of the 
board of directors is independent and if 
members of the committee of the board 
of directors are independent of that na-
tional securities exchange or inter- 
dealer quotation system. 

(2) If the registrant uses its own defi-
nitions for determining whether its di-
rectors and nominees for director, and 
members of specific committees of the 
board of directors, are independent, 
disclose whether these definitions are 
available to security holders on the 
registrant’s Web site. If so, provide the 
registrant’s Web site address. If not, in-
clude a copy of these policies in an ap-
pendix to the registrant’s proxy state-
ment or information statement that is 
provided to security holders at least 
once every three fiscal years or if the 
policies have been materially amended 
since the beginning of the registrant’s 
last fiscal year. If a current copy of the 
policies is not available to security 
holders on the registrant’s Web site, 
and is not included as an appendix to 
the registrant’s proxy statement or in-
formation statement, identify the most 
recent fiscal year in which the policies 
were so included in satisfaction of this 
requirement. 

(3) For each director and nominee for 
director that is identified as inde-
pendent, describe, by specific category 
or type, any transactions, relationships 
or arrangements not disclosed pursu-
ant to Item 404(a) (§ 229.404(a)), or for 
investment companies, Item 22(b) of 
Schedule 14A (§ 240.14a–101 of this chap-
ter), that were considered by the board 

of directors under the applicable inde-
pendence definitions in determining 
that the director is independent. 

Instructions to Item 407(a). 1. If the registrant 
is a listed issuer whose securities are listed 
on a national securities exchange or in an 
inter-dealer quotation system which has re-
quirements that a majority of the board of 
directors be independent, and also has ex-
emptions to those requirements (for inde-
pendence of a majority of the board of direc-
tors or committee member independence) 
upon which the registrant relied, disclose the 
exemption relied upon and explain the basis 
for the registrant’s conclusion that such ex-
emption is applicable. The same disclosure 
should be provided if the registrant is not a 
listed issuer and the national securities ex-
change or inter-dealer quotation system se-
lected by the registrant has exemptions that 
are applicable to the registrant. Any na-
tional securities exchange or inter-dealer 
quotation system which has requirements 
that at least 50 percent of the members of a 
small business issuer’s board of directors 
must be independent shall be considered a 
national securities exchange or inter-dealer 
quotation system which has requirements 
that a majority of the board of directors be 
independent for the purposes of the disclo-
sure required by paragraph (a) of this Item. 

2. Registrants shall provide the disclosure 
required by paragraph (a) of this Item for 
any person who served as a director during 
any part of the last completed fiscal year, 
except that no information called for by 
paragraph (a) of this Item need be given in a 
registration statement filed at a time when 
the registrant is not subject to the reporting 
requirements of section 13(a) or 15(d) of the 
Exchange Act (15 U.S.C. 78m(a) or 78o(d)) re-
specting any director who is no longer a di-
rector at the time of effectiveness of the reg-
istration statement. 

3. The description of the specific categories 
or types of transactions, relationships or ar-
rangements required by paragraph (a)(3) of 
this Item must be provided in such detail as 
is necessary to fully describe the nature of 
the transactions, relationships or arrange-
ments. 

(b) Board meetings and committees; an-
nual meeting attendance. (1) State the 
total number of meetings of the board 
of directors (including regularly sched-
uled and special meetings) which were 
held during the last full fiscal year. 
Name each incumbent director who 
during the last full fiscal year attended 
fewer than 75 percent of the aggregate 
of: 

(i) The total number of meetings of 
the board of directors (held during the 
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period for which he has been a direc-
tor); and 

(ii) The total number of meetings 
held by all committees of the board on 
which he served (during the periods 
that he served). 

(2) Describe the registrant’s policy, if 
any, with regard to board members’ at-
tendance at annual meetings of secu-
rity holders and state the number of 
board members who attended the prior 
year’s annual meeting. 

Instruction to Item 407(b)(2). In lieu of pro-
viding the information required by para-
graph (b)(2) of this Item in the proxy state-
ment, the registrant may instead provide the 
registrant’s Web site address where such in-
formation appears. 

(3) State whether or not the reg-
istrant has standing audit, nominating 
and compensation committees of the 
board of directors, or committees per-
forming similar functions. If the reg-
istrant has such committees, however 
designated, identify each committee 
member, state the number of com-
mittee meetings held by each such 
committee during the last fiscal year 
and describe briefly the functions per-
formed by each such committee. Such 
disclosure need not be provided to the 
extent it is duplicative of disclosure 
provided in accordance with paragraph 
(c), (d) or (e) of this Item. 

(c) Nominating committee. (1) If the 
registrant does not have a standing 
nominating committee or committee 
performing similar functions, state the 
basis for the view of the board of direc-
tors that it is appropriate for the reg-
istrant not to have such a committee 
and identify each director who partici-
pates in the consideration of director 
nominees. 

(2) Provide the following information 
regarding the registrant’s director 
nomination process: 

(i) State whether or not the nomi-
nating committee has a charter. If the 
nominating committee has a charter, 
provide the disclosure required by In-
struction 2 to this Item regarding the 
nominating committee charter; 

(ii) If the nominating committee has 
a policy with regard to the consider-
ation of any director candidates rec-
ommended by security holders, provide 
a description of the material elements 
of that policy, which shall include, but 

need not be limited to, a statement as 
to whether the committee will consider 
director candidates recommended by 
security holders; 

(iii) If the nominating committee 
does not have a policy with regard to 
the consideration of any director can-
didates recommended by security hold-
ers, state that fact and state the basis 
for the view of the board of directors 
that it is appropriate for the registrant 
not to have such a policy; 

(iv) If the nominating committee will 
consider candidates recommended by 
security holders, describe the proce-
dures to be followed by security hold-
ers in submitting such recommenda-
tions; 

(v) Describe any specific minimum 
qualifications that the nominating 
committee believes must be met by a 
nominating committee-recommended 
nominee for a position on the reg-
istrant’s board of directors, and de-
scribe any specific qualities or skills 
that the nominating committee be-
lieves are necessary for one or more of 
the registrant’s directors to possess; 

(vi) Describe the nominating com-
mittee’s process for identifying and 
evaluating nominees for director, in-
cluding nominees recommended by se-
curity holders, and any differences in 
the manner in which the nominating 
committee evaluates nominees for di-
rector based on whether the nominee is 
recommended by a security holder, and 
whether, and if so how, the nominating 
committee (or the board) considers di-
versity in identifying nominees for di-
rector. If the nominating committee 
(or the board) has a policy with regard 
to the consideration of diversity in 
identifying director nominees, describe 
how this policy is implemented, as well 
as how the nominating committee (or 
the board) assesses the effectiveness of 
its policy; 

(vii) With regard to each nominee ap-
proved by the nominating committee 
for inclusion on the registrant’s proxy 
card (other than nominees who are ex-
ecutive officers or who are directors 
standing for re-election), state which 
one or more of the following categories 
of persons or entities recommended 
that nominee: Security holder, non- 
management director, chief executive 
officer, other executive officer, third- 
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party search firm, or other specified 
source. With regard to each such nomi-
nee approved by a nominating com-
mittee of an investment company, 
state which one or more of the fol-
lowing additional categories of persons 
or entities recommended that nominee: 
Security holder, director, chief execu-
tive officer, other executive officer, or 
employee of the investment company’s 
investment adviser, principal under-
writer, or any affiliated person of the 
investment adviser or principal under-
writer; 

(viii) If the registrant pays a fee to 
any third party or parties to identify 
or evaluate or assist in identifying or 
evaluating potential nominees, disclose 
the function performed by each such 
third party; and 

(ix) If the registrant’s nominating 
committee received, by a date not later 
than the 120th calendar day before the 
date of the registrant’s proxy state-
ment released to security holders in 
connection with the previous year’s an-
nual meeting, a recommended nominee 
from a security holder that bene-
ficially owned more than 5% of the reg-
istrant’s voting common stock for at 
least one year as of the date the rec-
ommendation was made, or from a 
group of security holders that bene-
ficially owned, in the aggregate, more 
than 5% of the registrant’s voting com-
mon stock, with each of the securities 
used to calculate that ownership held 
for at least one year as of the date the 
recommendation was made, identify 
the candidate and the security holder 
or security holder group that rec-
ommended the candidate and disclose 
whether the nominating committee 
chose to nominate the candidate, pro-
vided, however, that no such identifica-
tion or disclosure is required without 
the written consent of both the secu-
rity holder or security holder group 
and the candidate to be so identified. 

Instructions to Item 407(c)(2)(ix). 1. For pur-
poses of paragraph (c)(2)(ix) of this Item, the 
percentage of securities held by a nomi-
nating security holder may be determined 
using information set forth in the reg-
istrant’s most recent quarterly or annual re-
port, and any current report subsequent 
thereto, filed with the Commission pursuant 
to the Exchange Act (or, in the case of a reg-
istrant that is an investment company reg-
istered under the Investment Company Act 

of 1940, the registrant’s most recent report 
on Form N–CSR (§§ 249.331 and 274.128 of this 
chapter)), unless the party relying on such 
report knows or has reason to believe that 
the information contained therein is inac-
curate. 

2. For purposes of the registrant’s obliga-
tion to provide the disclosure specified in 
paragraph (c)(2)(ix) of this Item, where the 
date of the annual meeting has been changed 
by more than 30 days from the date of the 
previous year’s meeting, the obligation 
under that Item will arise where the reg-
istrant receives the security holder rec-
ommendation a reasonable time before the 
registrant begins to print and mail its proxy 
materials. 

3. For purposes of paragraph (c)(2)(ix) of 
this Item, the percentage of securities held 
by a recommending security holder, as well 
as the holding period of those securities, 
may be determined by the registrant if the 
security holder is the registered holder of 
the securities. If the security holder is not 
the registered owner of the securities, he or 
she can submit one of the following to the 
registrant to evidence the required owner-
ship percentage and holding period: 

a. A written statement from the ‘‘record’’ 
holder of the securities (usually a broker or 
bank) verifying that, at the time the secu-
rity holder made the recommendation, he or 
she had held the required securities for at 
least one year; or 

b. If the security holder has filed a Sched-
ule 13D (§ 240.13d–101 of this chapter), Sched-
ule 13G (§ 240.13d–102 of this chapter), Form 3 
(§ 249.103 of this chapter), Form 4 (§ 249.104 of 
this chapter), and/or Form 5 (§ 249.105 of this 
chapter), or amendments to those documents 
or updated forms, reflecting ownership of the 
securities as of or before the date of the rec-
ommendation, a copy of the schedule and/or 
form, and any subsequent amendments re-
porting a change in ownership level, as well 
as a written statement that the security 
holder continuously held the securities for 
the one-year period as of the date of the rec-
ommendation. 

4. For purposes of the registrant’s obliga-
tion to provide the disclosure specified in 
paragraph (c)(2)(ix) of this Item, the security 
holder or group must have provided to the 
registrant, at the time of the recommenda-
tion, the written consent of all parties to be 
identified and, where the security holder or 
group members are not registered holders, 
proof that the security holder or group satis-
fied the required ownership percentage and 
holding period as of the date of the rec-
ommendation. 

Instruction to Item 407(c)(2). For purposes of 
paragraph (c)(2) of this Item, the term nomi-
nating committee refers not only to nomi-
nating committees and committees per-
forming similar functions, but also to groups 
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of directors fulfilling the role of a nomi-
nating committee, including the entire 
board of directors. 

(3) Describe any material changes to 
the procedures by which security hold-
ers may recommend nominees to the 
registrant’s board of directors, where 
those changes were implemented after 
the registrant last provided disclosure 
in response to the requirements of 
paragraph (c)(2)(iv) of this Item, or 
paragraph (c)(3) of this Item. 

Instructions to Item 407(c)(3). 1. The disclosure 
required in paragraph (c)(3) of this Item need 
only be provided in a registrant’s quarterly 
or annual reports. 

2. For purposes of paragraph (c)(3) of this 
Item, adoption of procedures by which secu-
rity holders may recommend nominees to 
the registrant’s board of directors, where the 
registrant’s most recent disclosure in re-
sponse to the requirements of paragraph 
(c)(2)(iv) of this Item, or paragraph (c)(3) of 
this Item, indicated that the registrant did 
not have in place such procedures, will con-
stitute a material change. 

(d) Audit committee. (1) State whether 
or not the audit committee has a char-
ter. If the audit committee has a char-
ter, provide the disclosure required by 
Instruction 2 to this Item regarding 
the audit committee charter. 

(2) If a listed issuer’s board of direc-
tors determines, in accordance with 
the listing standards applicable to the 
issuer, to appoint a director to the 
audit committee who is not inde-
pendent (apart from the requirements 
in § 240.10A–3 of this chapter), including 
as a result of exceptional or limited or 
similar circumstances, disclose the na-
ture of the relationship that makes 
that individual not independent and 
the reasons for the board of directors’ 
determination. 

(3)(i) The audit committee must 
state whether: 

(A) The audit committee has re-
viewed and discussed the audited finan-
cial statements with management; 

(B) The audit committee has dis-
cussed with the independent auditors 
the matters required to be discussed by 
the applicable requirements of the 
Public Company Accounting Oversight 
Board (‘‘PCAOB’’) and the Commission; 

(C) The audit committee has received 
the written disclosures and the letter 
from the independent accountant re-
quired by applicable requirements of 

the Public Company Accounting Over-
sight Board regarding the independent 
accountant’s communications with the 
audit committee concerning independ-
ence, and has discussed with the inde-
pendent accountant the independent 
accountant’s independence; and 

(D) Based on the review and discus-
sions referred to in paragraphs 
(d)(3)(i)(A) through (d)(3)(i)(C) of this 
Item, the audit committee rec-
ommended to the board of directors 
that the audited financial statements 
be included in the company’s annual 
report on Form 10–K (17 CFR 249.310) 
(or, for closed-end investment compa-
nies registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.), the annual report to shareholders 
required by section 30(e) of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–29(e)) and Rule 30d–1 (17 CFR 
270.30d–1) thereunder) for the last fiscal 
year for filing with the Commission. 

(ii) The name of each member of the 
company’s audit committee (or, in the 
absence of an audit committee, the 
board committee performing equiva-
lent functions or the entire board of di-
rectors) must appear below the disclo-
sure required by paragraph (d)(3)(i) of 
this Item. 

(4)(i) If the registrant meets the fol-
lowing requirements, provide the dis-
closure in paragraph (d)(4)(ii) of this 
Item: 

(A) The registrant is a listed issuer, 
as defined in § 240.10A–3 of this chapter; 

(B) The registrant is filing an annual 
report on Form 10–K (§ 249.310 of this 
chapter) or a proxy statement or infor-
mation statement pursuant to the Ex-
change Act (15 U.S.C. 78a et seq.) if ac-
tion is to be taken with respect to the 
election of directors; and 

(C) The registrant is neither: 
(1) A subsidiary of another listed 

issuer that is relying on the exemption 
in § 240.10A–3(c)(2) of this chapter; nor 

(2) Relying on any of the exemptions 
in § 240.10A–3(c)(4) through (c)(7) of this 
chapter. 

(ii)(A) State whether or not the reg-
istrant has a separately-designated 
standing audit committee established 
in accordance with section 3(a)(58)(A) 
of the Exchange Act (15 U.S.C. 
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78c(a)(58)(A)), or a committee per-
forming similar functions. If the reg-
istrant has such a committee, however 
designated, identify each committee 
member. If the entire board of direc-
tors is acting as the registrant’s audit 
committee as specified in section 
3(a)(58)(B) of the Exchange Act (15 
U.S.C. 78c(a)(58)(B)), so state. 

(B) If applicable, provide the disclo-
sure required by § 240.10A–3(d) of this 
chapter regarding an exemption from 
the listing standards for audit commit-
tees. 

(5) Audit committee financial expert. 
(i)(A) Disclose that the registrant’s 
board of directors has determined that 
the registrant either: 

(1) Has at least one audit committee 
financial expert serving on its audit 
committee; or 

(2) Does not have an audit committee 
financial expert serving on its audit 
committee. 

(B) If the registrant provides the dis-
closure required by paragraph 
(d)(5)(i)(A)(1) of this Item, it must dis-
close the name of the audit committee 
financial expert and whether that per-
son is independent, as independence for 
audit committee members is defined in 
the listing standards applicable to the 
listed issuer. 

(C) If the registrant provides the dis-
closure required by paragraph 
(d)(5)(i)(A)(2) of this Item, it must ex-
plain why it does not have an audit 
committee financial expert. 

Instruction to Item 407(d)(5)(i). If the reg-
istrant’s board of directors has determined 
that the registrant has more than one audit 
committee financial expert serving on its 
audit committee, the registrant may, but is 
not required to, disclose the names of those 
additional persons. A registrant choosing to 
identify such persons must indicate whether 
they are independent pursuant to paragraph 
(d)(5)(i)(B) of this Item. 

(ii) For purposes of this Item, an 
audit committee financial expert means a 
person who has the following at-
tributes: 

(A) An understanding of generally ac-
cepted accounting principles and finan-
cial statements; 

(B) The ability to assess the general 
application of such principles in con-
nection with the accounting for esti-
mates, accruals and reserves; 

(C) Experience preparing, auditing, 
analyzing or evaluating financial 
statements that present a breadth and 
level of complexity of accounting 
issues that are generally comparable to 
the breadth and complexity of issues 
that can reasonably be expected to be 
raised by the registrant’s financial 
statements, or experience actively su-
pervising one or more persons engaged 
in such activities; 

(D) An understanding of internal con-
trol over financial reporting; and 

(E) An understanding of audit com-
mittee functions. 

(iii) A person shall have acquired 
such attributes through: 

(A) Education and experience as a 
principal financial officer, principal ac-
counting officer, controller, public ac-
countant or auditor or experience in 
one or more positions that involve the 
performance of similar functions; 

(B) Experience actively supervising a 
principal financial officer, principal ac-
counting officer, controller, public ac-
countant, auditor or person performing 
similar functions; 

(C) Experience overseeing or assess-
ing the performance of companies or 
public accountants with respect to the 
preparation, auditing or evaluation of 
financial statements; or 

(D) Other relevant experience. 
(iv) Safe harbor. (A) A person who is 

determined to be an audit committee 
financial expert will not be deemed an 
expert for any purpose, including with-
out limitation for purposes of section 
11 of the Securities Act (15 U.S.C. 77k), 
as a result of being designated or iden-
tified as an audit committee financial 
expert pursuant to this Item 407. 

(B) The designation or identification 
of a person as an audit committee fi-
nancial expert pursuant to this Item 
407 does not impose on such person any 
duties, obligations or liability that are 
greater than the duties, obligations 
and liability imposed on such person as 
a member of the audit committee and 
board of directors in the absence of 
such designation or identification. 

(C) The designation or identification 
of a person as an audit committee fi-
nancial expert pursuant to this Item 
does not affect the duties, obligations 
or liability of any other member of the 
audit committee or board of directors. 
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Instructions to Item 407(d)(5). 1. The disclosure 
under paragraph (d)(5) of this Item is re-
quired only in a registrant’s annual report. 
The registrant need not provide the disclo-
sure required by paragraph (d)(5) of this Item 
in a proxy or information statement unless 
that registrant is electing to incorporate 
this information by reference from the proxy 
or information statement into its annual re-
port pursuant to General Instruction G(3) to 
Form 10–K (17 CFR 249.310). 

2. If a person qualifies as an audit com-
mittee financial expert by means of having 
held a position described in paragraph 
(d)(5)(iii)(D) of this Item, the registrant shall 
provide a brief listing of that person’s rel-
evant experience. Such disclosure may be 
made by reference to disclosures required 
under Item 401(e) (§ 229.401(e)). 

3. In the case of a foreign private issuer 
with a two-tier board of directors, for pur-
poses of paragraph (d)(5) of this Item, the 
term board of directors means the supervisory 
or non-management board. In the case of a 
foreign private issuer meeting the require-
ments of § 240.10A–3(c)(3) of this chapter, for 
purposes of paragraph (d)(5) of this Item, the 
term board of directors means the issuer’s 
board of auditors (or similar body) or statu-
tory auditors, as applicable. Also, in the case 
of a foreign private issuer, the term generally 
accepted accounting principles in paragraph 
(d)(5)(ii)(A) of this Item means the body of 
generally accepted accounting principles 
used by that issuer in its primary financial 
statements filed with the Commission. 

4. A registrant that is an Asset-Backed 
Issuer (as defined in § 229.1101) is not required 
to disclose the information required by para-
graph (d)(5) of this Item. 

Instructions to Item 407(d). 1. The information 
required by paragraphs (d)(1)–(3) of this Item 
shall not be deemed to be ‘‘soliciting mate-
rial,’’ or to be ‘‘filed’’ with the Commission 
or subject to Regulation 14A or 14C (17 CFR 
240.14a–1 through 240.14b–2 or 240.14c–1 
through 240.14c–101), other than as provided 
in this Item, or to the liabilities of section 18 
of the Exchange Act (15 U.S.C. 78r), except to 
the extent that the registrant specifically re-
quests that the information be treated as so-
liciting material or specifically incorporates 
it by reference into a document filed under 
the Securities Act or the Exchange Act. 
Such information will not be deemed to be 
incorporated by reference into any filing 
under the Securities Act or the Exchange 
Act, except to the extent that the registrant 
specifically incorporates it by reference. 

2. The disclosure required by paragraphs 
(d)(1)–(3) of this Item need only be provided 
one time during any fiscal year. 

3. The disclosure required by paragraph 
(d)(3) of this Item need not be provided in 
any filings other than a registrant’s proxy or 
information statement relating to an annual 

meeting of security holders at which direc-
tors are to be elected (or special meeting or 
written consents in lieu of such meeting). 

(e) Compensation committee. (1) If the 
registrant does not have a standing 
compensation committee or committee 
performing similar functions, state the 
basis for the view of the board of direc-
tors that it is appropriate for the reg-
istrant not to have such a committee 
and identify each director who partici-
pates in the consideration of executive 
officer and director compensation. 

(2) State whether or not the com-
pensation committee has a charter. If 
the compensation committee has a 
charter, provide the disclosure required 
by Instruction 2 to this Item regarding 
the compensation committee charter. 

(3) Provide a narrative description of 
the registrant’s processes and proce-
dures for the consideration and deter-
mination of executive and director 
compensation, including: 

(i)(A) The scope of authority of the 
compensation committee (or persons 
performing the equivalent functions); 
and 

(B) The extent to which the com-
pensation committee (or persons per-
forming the equivalent functions) may 
delegate any authority described in 
paragraph (e)(3)(i)(A) of this Item to 
other persons, specifying what author-
ity may be so delegated and to whom; 

(ii) Any role of executive officers in 
determining or recommending the 
amount or form of executive and direc-
tor compensation; and 

(iii) Any role of compensation con-
sultants in determining or recom-
mending the amount or form of execu-
tive and director compensation (other 
than any role limited to consulting on 
any broad-based plan that does not dis-
criminate in scope, terms, or oper-
ation, in favor of executive officers or 
directors of the registrant, and that is 
available generally to all salaried em-
ployees; or providing information that 
either is not customized for a par-
ticular registrant or that is customized 
based on parameters that are not de-
veloped by the compensation consult-
ant, and about which the compensation 
consultant does not provide advice) 
during the registrant’s last completed 
fiscal year, identifying such consult-
ants, stating whether such consultants 
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were engaged directly by the com-
pensation committee (or persons per-
forming the equivalent functions) or 
any other person, describing the nature 
and scope of their assignment, and the 
material elements of the instructions 
or directions given to the consultants 
with respect to the performance of 
their duties under the engagement: 

(A) If such compensation consultant 
was engaged by the compensation com-
mittee (or persons performing the 
equivalent functions) to provide advice 
or recommendations on the amount or 
form of executive and director com-
pensation (other than any role limited 
to consulting on any broad-based plan 
that does not discriminate in scope, 
terms, or operation, in favor of execu-
tive officers or directors of the reg-
istrant, and that is available generally 
to all salaried employees; or providing 
information that either is not cus-
tomized for a particular registrant or 
that is customized based on parameters 
that are not developed by the com-
pensation consultant, and about which 
the compensation consultant does not 
provide advice) and the compensation 
consultant or its affiliates also pro-
vided additional services to the reg-
istrant or its affiliates in an amount in 
excess of $120,000 during the reg-
istrant’s last completed fiscal year, 
then disclose the aggregate fees for de-
termining or recommending the 
amount or form of executive and direc-
tor compensation and the aggregate 
fees for such additional services. Dis-
close whether the decision to engage 
the compensation consultant or its af-
filiates for these other services was 
made, or recommended, by manage-
ment, and whether the compensation 
committee or the board approved such 
other services of the compensation con-
sultant or its affiliates. 

(B) If the compensation committee 
(or persons performing the equivalent 
functions) has not engaged a compensa-
tion consultant, but management has 
engaged a compensation consultant to 
provide advice or recommendations on 
the amount or form of executive and 
director compensation (other than any 
role limited to consulting on any broad- 
based plan that does not discriminate 
in scope, terms, or operation, in favor 
of executive officers or directors of the 

registrant, and that is available gen-
erally to all salaried employees; or pro-
viding information that either is not 
customized for a particular registrant 
or that is customized based on param-
eters that are not developed by the 
compensation consultant, and about 
which the compensation consultant 
does not provide advice) and such com-
pensation consultant or its affiliates 
has provided additional services to the 
registrant in an amount in excess of 
$120,000 during the registrant’s last 
completed fiscal year, then disclose the 
aggregate fees for determining or rec-
ommending the amount or form of ex-
ecutive and director compensation and 
the aggregate fees for any additional 
services provided by the compensation 
consultant or its affiliates. 

(iv) With regard to any compensation 
consultant identified in response to 
Item 407(e)(3)(iii) whose work has 
raised any conflict of interest, disclose 
the nature of the conflict and how the 
conflict is being addressed. 

Instruction to Item 407(e)(3)(iv).For purposes of 
this paragraph (e)(3)(iv), the factors listed in 
§ 240.10C–1(b)(4)(i) through (vi) of this chapter 
are among the factors that should be consid-
ered in determining whether a conflict of in-
terest exists. 

(4) Under the caption ‘‘Compensation 
Committee Interlocks and Insider Par-
ticipation’’: 

(i) Identify each person who served as 
a member of the compensation com-
mittee of the registrant’s board of di-
rectors (or board committee per-
forming equivalent functions) during 
the last completed fiscal year, indi-
cating each committee member who: 

(A) Was, during the fiscal year, an of-
ficer or employee of the registrant; 

(B) Was formerly an officer of the 
registrant; or 

(C) Had any relationship requiring 
disclosure by the registrant under any 
paragraph of Item 404 (§ 229.404). In this 
event, the disclosure required by Item 
404 (§ 229.404) shall accompany such 
identification. 

(ii) If the registrant has no com-
pensation committee (or other board 
committee performing equivalent func-
tions), the registrant shall identify 
each officer and employee of the reg-
istrant, and any former officer of the 
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registrant, who, during the last com-
pleted fiscal year, participated in delib-
erations of the registrant’s board of di-
rectors concerning executive officer 
compensation. 

(iii) Describe any of the following re-
lationships that existed during the last 
completed fiscal year: 

(A) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board 
committee performing equivalent func-
tions or, in the absence of any such 
committee, the entire board of direc-
tors) of another entity, one of whose 
executive officers served on the com-
pensation committee (or other board 
committee performing equivalent func-
tions or, in the absence of any such 
committee, the entire board of direc-
tors) of the registrant; 

(B) An executive officer of the reg-
istrant served as a director of another 
entity, one of whose executive officers 
served on the compensation committee 
(or other board committee performing 
equivalent functions or, in the absence 
of any such committee, the entire 
board of directors) of the registrant; 
and 

(C) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board 
committee performing equivalent func-
tions or, in the absence of any such 
committee, the entire board of direc-
tors) of another entity, one of whose 
executive officers served as a director 
of the registrant. 

(iv) Disclosure required under para-
graph (e)(4)(iii) of this Item regarding a 
compensation committee member or 
other director of the registrant who 
also served as an executive officer of 
another entity shall be accompanied by 
the disclosure called for by Item 404 
with respect to that person. 

Instruction to Item 407(e)(4). For purposes of 
paragraph (e)(4) of this Item, the term entity 
shall not include an entity exempt from tax 
under section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)). 

(5) Under the caption ‘‘Compensation 
Committee Report:’’ 

(i) The compensation committee (or 
other board committee performing 
equivalent functions or, in the absence 
of any such committee, the entire 
board of directors) must state whether: 

(A) The compensation committee has 
reviewed and discussed the Compensa-
tion Discussion and Analysis required 
by Item 402(b) (§ 229.402(b)) with man-
agement; and 

(B) Based on the review and discus-
sions referred to in paragraph 
(e)(5)(i)(A) of this Item, the compensa-
tion committee recommended to the 
board of directors that the Compensa-
tion Discussion and Analysis be in-
cluded in the registrant’s annual report 
on Form 10–K (§ 249.310 of this chapter), 
proxy statement on Schedule 14A 
(§ 240.14a–101 of this chapter) or infor-
mation statement on Schedule 14C 
(§ 240.14c–101 of this chapter). 

(ii) The name of each member of the 
registrant’s compensation committee 
(or other board committee performing 
equivalent functions or, in the absence 
of any such committee, the entire 
board of directors) must appear below 
the disclosure required by paragraph 
(e)(5)(i) of this Item. 

Instructions to Item 407(e)(5). 1. The informa-
tion required by paragraph (e)(5) of this Item 
shall not be deemed to be ‘‘soliciting mate-
rial,’’ or to be ‘‘filed’’ with the Commission 
or subject to Regulation 14A or 14C (17 CFR 
240.14a–1 through 240.14b–2 or 240.14c–1 
through 240.14c–101), other than as provided 
in this Item, or to the liabilities of section 18 
of the Exchange Act (15 U.S.C. 78r), except to 
the extent that the registrant specifically re-
quests that the information be treated as so-
liciting material or specifically incorporates 
it by reference into a document filed under 
the Securities Act or the Exchange Act. 

2. The disclosure required by paragraph 
(e)(5) of this Item need not be provided in 
any filings other than an annual report on 
Form 10–K (§ 249.310 of this chapter), a proxy 
statement on Schedule 14A (§ 240.14a–101 of 
this chapter) or an information statement on 
Schedule 14C (§ 240.14c–101 of this chapter). 
Such information will not be deemed to be 
incorporated by reference into any filing 
under the Securities Act or the Exchange 
Act, except to the extent that the registrant 
specifically incorporates it by reference. If 
the registrant elects to incorporate this in-
formation by reference from the proxy or in-
formation statement into its annual report 
on Form 10–K pursuant to General Instruc-
tion G(3) to Form 10–K, the disclosure re-
quired by paragraph (e)(5) of this Item will 
be deemed furnished in the annual report on 
Form 10–K and will not be deemed incor-
porated by reference into any filing under 
the Securities Act or the Exchange Act as a 
result as a result of furnishing the disclosure 
in this manner. 
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3. The disclosure required by paragraph 
(e)(5) of this Item need only be provided one 
time during any fiscal year. 

(f) Shareholder communications. (1) 
State whether or not the registrant’s 
board of directors provides a process 
for security holders to send commu-
nications to the board of directors and, 
if the registrant does not have such a 
process for security holders to send 
communications to the board of direc-
tors, state the basis for the view of the 
board of directors that it is appropriate 
for the registrant not to have such a 
process. 

(2) If the registrant has a process for 
security holders to send communica-
tions to the board of directors: 

(i) Describe the manner in which se-
curity holders can send communica-
tions to the board and, if applicable, to 
specified individual directors; and 

(ii) If all security holder communica-
tions are not sent directly to board 
members, describe the registrant’s 
process for determining which commu-
nications will be relayed to board 
members. 

Instructions to Item 407(f). 1. In lieu of pro-
viding the information required by para-
graph (f)(2) of this Item in the proxy state-
ment, the registrant may instead provide the 
registrant’s Web site address where such in-
formation appears. 

2. For purposes of the disclosure required 
by paragraph (f)(2)(ii) of this Item, a reg-
istrant’s process for collecting and orga-
nizing security holder communications, as 
well as similar or related activities, need not 
be disclosed provided that the registrant’s 
process is approved by a majority of the 
independent directors or, in the case of a reg-
istrant that is an investment company, a 
majority of the directors who are not ‘‘in-
terested persons’’ of the investment com-
pany as defined in section 2(a)(19) of the In-
vestment Company Act of 1940 (15 U.S.C. 80a– 
2(a)(19)). 

3. For purposes of this paragraph, commu-
nications from an officer or director of the 
registrant will not be viewed as ‘‘security 
holder communications.’’ Communications 
from an employee or agent of the registrant 
will be viewed as ‘‘security holder commu-
nications’’ for purposes of this paragraph 
only if those communications are made sole-
ly in such employee’s or agent’s capacity as 
a security holder. 

4. For purposes of this paragraph, security 
holder proposals submitted pursuant to 
§ 240.14a–8 of this chapter, and communica-
tions made in connection with such pro-

posals, will not be viewed as ‘‘security holder 
communications.’’ 

(g) Smaller reporting companies and 
emerging growth companies. (1) A reg-
istrant that qualifies as a ‘‘smaller re-
porting company,’’ as defined by 
§ 229.10(f)(1), is not required to provide: 

(i) The disclosure required in para-
graph (d)(5) of this Item in its first an-
nual report filed pursuant to Section 
13(a) or 15(d) of the Exchange Act (15 
U.S.C. 78m(a) or 78o(d)) following the 
effective date of its first registration 
statement filed under the Securities 
Act (15 U.S.C. 77a et seq.) or Exchange 
Act (15 U.S.C. 78a et seq.); and 

(ii) The disclosure required by para-
graphs (e)(4) and (e)(5) of this Item. 

(2) A registrant that qualifies as an 
‘‘emerging growth company,’’ as de-
fined in Rule 405 of the Securities Act 
(§ 230.405 of this chapter) or Rule 12b–2 
of the Exchange Act (§ 240.12b–2 of this 
chapter), is not required to provide the 
disclosure required by paragraph (e)(5) 
of this Item. 

(h) Board leadership structure and role 
in risk oversight. Briefly describe the 
leadership structure of the registrant’s 
board, such as whether the same person 
serves as both principal executive offi-
cer and chairman of the board, or 
whether two individuals serve in those 
positions, and, in the case of a reg-
istrant that is an investment company, 
whether the chairman of the board is 
an ‘‘interested person’’ of the reg-
istrant as defined in section 2(a)(19) of 
the Investment Company Act (15 U.S.C. 
80a–2(a)(19)). If one person serves as 
both principal executive officer and 
chairman of the board, or if the chair-
man of the board of a registrant that is 
an investment company is an ‘‘inter-
ested person’’ of the registrant, dis-
close whether the registrant has a lead 
independent director and what specific 
role the lead independent director 
plays in the leadership of the board. 
This disclosure should indicate why the 
registrant has determined that its 
leadership structure is appropriate 
given the specific characteristics or 
circumstances of the registrant. In ad-
dition, disclose the extent of the 
board’s role in the risk oversight of the 
registrant, such as how the board ad-
ministers its oversight function, and 
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the effect that this has on the board’s 
leadership structure. 

(i) Employee, officer and director hedg-
ing. In proxy or information state-
ments with respect to the election of 
directors: 

(1) Describe any practices or policies 
that the registrant has adopted regard-
ing the ability of employees (including 
officers) or directors of the registrant, 
or any of their designees, to purchase 
financial instruments (including pre-
paid variable forward contracts, equity 
swaps, collars, and exchange funds), or 
otherwise engage in transactions, that 
hedge or offset, or are designed to 
hedge or offset, any decrease in the 
market value of registrant equity secu-
rities— 

(i) Granted to the employee or direc-
tor by the registrant as part of the 
compensation of the employee or direc-
tor; or 

(ii) Held, directly or indirectly, by 
the employee or director. 

(2) A description provided pursuant 
to paragraph (1) shall provide a fair and 
accurate summary of the practices or 
policies that apply, including the cat-
egories of persons covered, or disclose 
the practices or policies in full. 

(3) A description provided pursuant 
to paragraph (1) shall also describe any 
categories of hedging transactions that 
are specifically permitted and any cat-
egories of such transactions specifi-
cally disallowed. 

(4) If the registrant does not have 
any such practices or policies regard-
ing hedging, the registrant shall dis-
close that fact or state that the trans-
actions described in paragraph (1) 
above are generally permitted. 

Instructions to Item 407(i). 
1. For purposes of this Item 407(i), 

‘‘registrant equity securities’’ means 
those equity securities as defined in 
section 3(a)(11) of the Exchange Act (15 
U.S.C. 78c(a)(11)) and § 240.3a11–1 of this 
chapter) that are issued by the reg-
istrant or by any parent or subsidiary 
of the registrant or any subsidiary of 
any parent of the registrant. 

2. The information required by this 
Item 407(i) will not be deemed to be in-
corporated by reference into any filing 
under the Securities Act or the Ex-
change Act, except to the extent that 

the registrant specifically incorporates 
it by reference. 

Instructions to Item 407. 1. For purposes of this 
Item: 

a. Listed issuer means a listed issuer as de-
fined in § 240.10A–3 of this chapter; 

b. National securities exchange means a na-
tional securities exchange registered pursu-
ant to section 6(a) of the Exchange Act (15 
U.S.C. 78f(a)); 

c. Inter-dealer quotation system means an 
automated inter-dealer quotation system of 
a national securities association registered 
pursuant to section 15A(a) of the Exchange 
Act (15 U.S.C. 78o–3(a)); and 

d. National securities association means a na-
tional securities association registered pur-
suant to section 15A(a) of the Exchange Act 
(15 U.S.C. 78o–3(a)) that has been approved by 
the Commission (as that definition may be 
modified or supplemented). 

2. With respect to paragraphs (c)(2)(i), 
(d)(1) and (e)(2) of this Item, disclose whether 
a current copy of the applicable committee 
charter is available to security holders on 
the registrant’s Web site, and if so, provide 
the registrant’s Web site address. If a cur-
rent copy of the charter is not available to 
security holders on the registrant’s Web site, 
include a copy of the charter in an appendix 
to the registrant’s proxy or information 
statement that is provided to security hold-
ers at least once every three fiscal years, or 
if the charter has been materially amended 
since the beginning of the registrant’s last 
fiscal year. If a current copy of the charter 
is not available to security holders on the 
registrant’s Web site, and is not included as 
an appendix to the registrant’s proxy or in-
formation statement, identify in which of 
the prior fiscal years the charter was so in-
cluded in satisfaction of this requirement. 

[71 FR 53254, Sept. 8, 2006, as amended at 73 
FR 964, Jan. 4, 2008; 73 FR 57238, Oct. 2, 2008; 
74 FR 68364, Dec. 23, 2009; 77 FR 38453, July 27, 
2012; 84 FR 2425, Mar. 8, 2019; 84 FR 12717, Apr. 
2, 2019] 

§ 229.408 (Item 408) Insider trading ar-
rangements and policies. 

(a)(1) Disclose whether, during the 
registrant’s last fiscal quarter (the reg-
istrant’s fourth fiscal quarter in the 
case of an annual report), any director 
or officer (as defined in § 240.16a–1(f) of 
this chapter) adopted or terminated: 

(i) Any contract, instruction or writ-
ten plan for the purchase or sale of se-
curities of the registrant intended to 
satisfy the affirmative defense condi-
tions of Rule 10b5–1(c) (§ 240.10b5–1(c) of 
this chapter) (a ‘‘Rule 10b5–1 trading 
arrangement’’); and/or 
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(ii) Any ‘‘non-Rule 10b5–1 trading ar-
rangement’’ as defined in paragraph (c) 
of this section. 

(2) Identify whether the trading ar-
rangement is intended to satisfy the af-
firmative defense of Rule 10b5–1(c), and 
provide a description of the material 
terms, other than terms with respect 
to the price at which the individual 
executing the Rule 10b5–1 trading ar-
rangement or non-Rule 10b5–1 trading 
arrangement is authorized to trade, 
such as: 

(A) The name and title of the direc-
tor or officer; 

(B) The date on which the director or 
officer adopted or terminated the trad-
ing arrangement; 

(C) The duration of the trading ar-
rangement; and 

(D) The aggregate number of securi-
ties to be purchased or sold pursuant to 
the trading arrangement. 

(3) The disclosure provided pursuant 
to paragraphs (a)(1) and (2) of this sec-
tion must be provided in an Interactive 
Data File as required by 17 CFR 232.405 
(Rule 405 of Regulation S–T) in accord-
ance with the EDGAR Filer Manual. 

(b)(1) Disclose whether the registrant 
has adopted insider trading policies 
and procedures governing the purchase, 
sale, and/or other dispositions of the 
registrant’s securities by directors, of-
ficers and employees, or the registrant 
itself, that are reasonably designed to 
promote compliance with insider trad-
ing laws, rules and regulations, and 
any listing standards applicable to the 
registrant. If the registrant has not 
adopted such policies and procedures, 
explain why it has not done so. 

(2) If the registrant has adopted in-
sider trading policies and procedures, 
the registrant must file such policies 
and procedures as an exhibit. If all of 
the registrant’s insider trading policies 
and procedures are included in its code 
of ethics (as defined in 17 CFR 
229.406(b)) and the code of ethics is filed 
as an exhibit pursuant to 17 CFR 
229.406(c)(1), that would satisfy the ex-
hibit requirement of this paragraph. 

(3) The disclosure provided pursuant 
to paragraph (b)(1) of this section must 
be provided in an Interactive Data File 
as required by 17 CFR 232.405 in accord-
ance with the EDGAR Filer Manual. 

(c) For purposes of this Item 408, a di-
rector or officer (as defined in § 240.16a– 
1(f) of this chapter) (each a ‘‘covered 
person’’) has entered into a non-Rule 
10b5–1 trading arrangement where: 

(1) The covered person asserts that at 
a time when they were not aware of 
material nonpublic information about 
the security or the issuer of the secu-
rity they had adopted a written ar-
rangement for trading the securities; 
and 

(2) The trading arrangement: 
(i) Specified the amount of securities 

to be purchased or sold and the price at 
which and the date on which the secu-
rities were to be purchased or sold; 

(ii) Included a written formula or al-
gorithm, or computer program, for de-
termining the amount of securities to 
be purchased or sold and the price at 
which and the date on which the secu-
rities were to be purchased or sold; or 

(iii) Did not permit the covered per-
son to exercise any subsequent influ-
ence over how, when, or whether to ef-
fect purchases or sales; provided, in ad-
dition, that any other person who, pur-
suant to the trading arrangement, did 
exercise such influence must not have 
been aware of material nonpublic infor-
mation when doing so. 

(d) [Reserved] 

[87 FR 80428, Dec. 29, 2022, as amended at 88 
FR 36054, June 1, 2023; 89 FR 24373, Apr. 9, 
2024] 

Subpart 229.500—Registration 
Statement and Prospectus 
Provisions 

§ 229.501 (Item 501) Forepart of Reg-
istration Statement and Outside 
Front Cover Page of Prospectus. 

The registrant must furnish the fol-
lowing information in plain English. 
See § 230.421(d) of Regulation C of this 
chapter. 

(a) Front cover page of the registration 
statement. Where appropriate, include 
the delaying amendment legend from 
§ 230.473 of Regulation C of this chapter. 

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to 
one page. If the following information 
applies to your offering, disclose it on 
the outside cover page of the pro-
spectus. 
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(1) Name. The registrant’s name. A 
foreign registrant must give the 
English translation of its name. 

Instruction to paragraph 501(b)(1): If your 
name is the same as that of a company that 
is well known, include information to elimi-
nate any possible confusion with the other 
company. If your name indicates a line of 
business in which you are not engaged or in 
which you are engaged only to a limited ex-
tent, include information to eliminate any 
misleading inference as to your business. 

(2) Title and amount of securities. The 
title and amount of securities offered. 
Separately state the amount of securi-
ties offered by selling security holders, 
if any. If the underwriter has any ar-
rangement with the issuer, such as an 
over-allotment option, under which the 
underwriter may purchase additional 
shares in connection with the offering, 
indicate that this arrangement exists 
and state the amount of additional 
shares that the underwriter may pur-
chase under the arrangement. Give a 
brief description of the securities ex-
cept where the information is clear 
from the title of the security. For ex-
ample, you are not required to describe 
common stock that has full voting, 
dividend and liquidation rights usually 
associated with common stock. 

(3) Offering price of the securities. 
Where you offer securities for cash, the 
price to the public of the securities, the 
underwriter’s discounts and commis-
sions, the net proceeds you receive, and 
any selling shareholder’s net proceeds. 
Show this information on both a per 
share or unit basis and for the total 
amount of the offering. If you make 
the offering on a minimum/maximum 
basis, show this information based on 
the total minimum and total max-
imum amount of the offering. You may 
present the information in a table, 
term sheet format, or other clear pres-
entation. You may present the infor-
mation in any format that fits the de-
sign of the cover page so long as the in-
formation can be easily read and is not 
misleading: 

Instructions to paragraph 501(b)(3): 1. If a pre-
liminary prospectus is circulated and you 
are not subject to the reporting require-
ments of Section 13(a) or 15(d) of the Ex-
change Act, provide, as applicable: 

(A) A bona fide estimate of the range of the 
maximum offering price and the maximum 
number of securities offered; or 

(B) A bona fide estimate of the principal 
amount of the debt securities offered. 

2. If it is impracticable to state the price 
to the public, explain the method by which 
the price is to be determined. Instead of ex-
plaining the method on the outside front 
cover page of the prospectus, you may state 
that the offering price will be determined by 
a particular method or formula that is de-
scribed in the prospectus and include a cross- 
reference to the location of such disclosure 
in the prospectus, including the page num-
ber. Highlight the cross-reference by promi-
nent type or in another manner. If the secu-
rities are to be offered at the market price, 
or if the offering price is to be determined by 
a formula related to the market price, indi-
cate the market and market price of the se-
curities as of the latest practicable date. 

3. If you file a registration statement on 
Form S–8, you are not required to comply 
with this paragraph (b)(3). 

(4) Market for the securities. The na-
tional securities exchange(s) where the 
securities being offered are listed. If 
the securities being offered are not 
listed on a national securities ex-
change, the principal United States 
market(s) where the registrant, 
through the engagement of a registered 
broker-dealer, has actively sought and 
achieved quotation. In each case, also 
disclose the corresponding trading 
symbol(s) for the securities on such 
market(s). 

(5) Risk factors. A cross-reference to 
the risk factors section, including the 
page number where it appears in the 
prospectus. Highlight this cross-ref-
erence by prominent type or in another 
manner; 

(6) State legend. Any legend or state-
ment required by the law of any state 
in which the securities are to be of-
fered. You may combine this with any 
legend required by the SEC, if appro-
priate; 

(7) Commission legend. A legend that 
indicates that neither the Securities 
and Exchange Commission nor any 
state securities commission has ap-
proved or disapproved of the securities 
or passed upon the accuracy or ade-
quacy of the disclosures in the pro-
spectus and that any contrary rep-
resentation is a criminal offense. You 
may use one of the following or other 
clear, plain language: 

Example A: Neither the Securities and Ex-
change Commission nor any state securities 
commission has approved or disapproved of 
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these securities or passed upon the adequacy 
or accuracy of this prospectus. Any represen-
tation to the contrary is a criminal offense. 

Example B: Neither the Securities and Ex-
change Commission nor any state securities 
commission has approved or disapproved of 
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense. 

(8) Underwriting. (i) Name(s) of the 
lead or managing underwriter(s) and an 
identification of the nature of the un-
derwriting arrangements; 

(ii) If the offering is not made on a 
firm commitment basis, a brief descrip-
tion of the underwriting arrangements. 
You may use any clear, concise, and 
accurate description of the under-
writing arrangements. You may use 
the following descriptions of under-
writing arrangements where appro-
priate: 

Example A: Best efforts offering. The under-
writers are not required to sell any specific 
number or dollar amount of securities but 
will use their best efforts to sell the securi-
ties offered. 

Example B: Best efforts, minimum-maximum 
offering. The underwriters must sell the min-
imum number of securities offered (insert 
number) if any are sold. The underwriters are 
required to use only their best efforts to sell 
the maximum number of securities offered 
(insert number). 

(iii) If you offer the securities on a 
best efforts or best efforts minimum/ 
maximum basis, the date the offering 
will end, any minimum purchase re-
quirements, and any arrangements to 
place the funds in an escrow, trust, or 
similar account. If you have not made 
any of these arrangements, state this 
fact and describe the effect on inves-
tors; 

(9) Date of prospectus. The date of the 
prospectus; 

(10) Prospectus ‘‘Subject to Completion’’ 
legend. (i) If you use the prospectus be-
fore the effective date of the registra-
tion statement or if you use Rule 430A 
[§ 230.430A of this chapter] to omit pric-
ing information and the prospectus is 
used before you determine the public 
offering price, include a prominent 
statement that: 

(A) The information in the pro-
spectus will be amended or completed; 

(B) A registration statement relating 
to these securities has been filed with 

the Securities and Exchange Commis-
sion; 

(C) The securities may not be sold 
until the registration statement be-
comes effective; and 

(D) The prospectus is not an offer to 
sell the securities, and it is not solic-
iting an offer to buy the securities, in 
any state where offers or sales are not 
permitted. 

(ii) The legend called for by para-
graph (b)(10)(i) of this Item may be in 
the following or other clear, plain lan-
guage: 

The information in this prospectus is 
not complete and may be changed. We 
may not sell these securities until the 
registration statement filed with the 
Securities and Exchange Commission 
is effective. This prospectus is not an 
offer to sell these securities and it is 
not soliciting an offer to buy these se-
curities in any state where the offer or 
sale is not permitted. 

(iii) Registrants may exclude the 
statement in paragraph (b)(10)(i)(D) of 
this Item if the offering is not prohib-
ited by state law. 

Instruction to Item 501: For asset-backed secu-
rities, see also Item 1102 of Regulation AB 
(§ 229.1102). 

[63 FR 6381, Feb. 6, 1998, as amended at 70 FR 
1594, Jan. 7, 2005; 84 FR 12718, Apr. 2, 2019] 

§ 229.502 (Item 502) Inside front and 
outside back cover pages of pro-
spectus. 

The registrant must furnish this in-
formation in plain English. See 
§ 230.421(d) of Regulation C of this chap-
ter. 

(a) Table of contents. On either the in-
side front or outside back cover page of 
the prospectus, provide a reasonably 
detailed table of contents. It must 
show the page number of the various 
sections or subdivisions of the pro-
spectus. Include a specific listing of the 
risk factors section required by Item 
105 of this Regulation S–K (17 CFR 
229.105). You must include the table of 
contents immediately following the 
cover page in any prospectus you de-
liver electronically. 

(b) Dealer prospectus delivery obliga-
tion. On the outside back cover page of 
the prospectus, advise dealers of their 
prospectus delivery obligation, includ-
ing the expiration date specified by 
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Section 4(3) of the Securities Act (15 
U.S.C. 77d(3)) and § 230.174 of this chap-
ter. If you do not know the expiration 
date on the effective date of the reg-
istration statement, include the expi-
ration date in the copy of the pro-
spectus you file under § 230.424(b) of 
this chapter. You do not have to in-
clude this information if dealers are 
not required to deliver a prospectus 
under § 230.174 of this chapter or Sec-
tion 24(d) of the Investment Company 
Act (15 U.S.C. 80a–24). You may use the 
following or other clear, plain lan-
guage: 

DEALER PROSPECTUS DELIVERY OBLIGATION 

Until (insert date), all dealers that effect 
transactions in these securities, whether or 
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a 
prospectus when acting as underwriters and 
with respect to their unsold allotments or 
subscriptions. 

[63 FR 6383, Feb. 6, 1998, as amended at 84 FR 
12718, Apr. 2, 2019] 

§ 229.503 (Item 503) Prospectus sum-
mary. 

The registrant must furnish this in-
formation in plain English. See 
§ 230.421(d) of Regulation C of this chap-
ter. 

(a) Prospectus summary. Provide a 
summary of the information in the pro-
spectus where the length or complexity 
of the prospectus makes a summary 
useful. The summary should be brief. 
The summary should not contain, and 
is not required to contain, all of the de-
tailed information in the prospectus. If 
you provide summary business or fi-
nancial information, even if you do not 
caption it as a summary, you still 
must provide that information in plain 
English. 

Instruction to paragraph 503(a): The summary 
should not merely repeat the text of the pro-
spectus but should provide a brief overview 
of the key aspects of the offering. Carefully 
consider and identify those aspects of the of-
fering that are the most significant and de-
termine how best to highlight those points 
in clear, plain language. 

(b) Address and telephone number. In-
clude, either on the cover page or in 
the summary section of the prospectus, 
the complete mailing address and tele-

phone number of your principal execu-
tive offices. 

(c) [Reserved] 

[63 FR 6383, Feb. 6, 1998, as amended at 70 FR 
1594, Jan. 7, 2005; 73 FR 964, Jan. 4, 2008; 74 FR 
18617, Apr. 23, 2009; 76 FR 50121, Aug. 12, 2011; 
83 FR 50211 Oct. 4, 2018; 84 FR 12718, Apr. 2, 
2019] 

§ 229.504 (Item 504) Use of proceeds. 

State the principal purposes for 
which the net proceeds to the reg-
istrant from the securities to be offered 
are intended to be used and the approx-
imate amount intended to be used for 
each such purpose. Where registrant 
has no current specific plan for the pro-
ceeds, or a significant portion thereof, 
the registrant shall so state and dis-
cuss the principal reasons for the offer-
ing. 

Instructions to Item 504: 1. Where less than all 
the securities to be offered may be sold and 
more than one use is listed for the proceeds, 
indicate the order of priority of such pur-
poses and discuss the registrant’s plans if 
substantially less than the maximum pro-
ceeds are obtained. Such discussion need not 
be included if underwriting arrangements 
with respect to such securities are such that, 
if any securities are sold to the public, it 
reasonably can be expected that the actual 
proceeds will not be substantially less than 
the aggregate proceeds to the registrant 
shown pursuant to Item 501 of Regulation S- 
K (§ 229.501). 

2. Details of proposed expenditures need 
not be given; for example, there need be fur-
nished only a brief outline of any program of 
construction or addition of equipment. Con-
sideration should be given as to the need to 
include a discussion of certain matters ad-
dressed in the discussion and analysis of reg-
istrant’s financial condition and results of 
operations, such as liquidity and capital ex-
penditures. 

3. If any material amounts of other funds 
are necessary to accomplish the specified 
purposes for which the proceeds are to be ob-
tained, state the amounts of such other 
funds needed for each such specified purpose 
and the sources thereof. 

4. If any material part of the proceeds is to 
be used to discharge indebtedness, set forth 
the interest rate and maturity of such in-
debtedness. If the indebtedness to be dis-
charged was incurred within one year, de-
scribe the use of the proceeds of such indebt-
edness other than short-term borrowings 
used for working capital. 

5. If any material amount of the proceeds 
is to be used to acquire assets, otherwise 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00506 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



497 

Securities and Exchange Commission § 229.507 

than in the ordinary course of business, de-
scribe briefly and state the cost of the assets 
and, where such assets are to be acquired 
from affiliates of the registrant or their as-
sociates, give the names of the persons from 
whom they are to be acquired and set forth 
the principle followed in determining the 
cost to the registrant. 

6. Where the registrant indicates that the 
proceeds may, or will, be used to finance ac-
quisitions of other businesses, the identity of 
such businesses, if known, or, if not known, 
the nature of the businesses to be sought, the 
status of any negotiations with respect to 
the acquisition, and a brief description of 
such business shall be included. Where, how-
ever, pro forma financial statements reflect-
ing such acquisition are not required by 
§§ 210.1–01 through 210.13–02 (Regulation S–X) 
of this chapter, including § 210.8–05 (Rule 8–05 
of Regulation S–X) of this chapter for small-
er reporting companies, to be included in the 
registration statement, the possible terms of 
any transaction, the identification of the 
parties thereto or the nature of the business 
sought need not be disclosed, to the extent 
that the registrant reasonably determines 
that public disclosure of such information 
would jeopardize the acquisition. Where Reg-
ulation S–X, including § 210.8–04 (Rule 8–04 of 
Regulation S–X) of this chapter for smaller 
reporting companies, as applicable, would re-
quire financial statements of the business to 
be acquired to be included, the description of 
the business to be acquired shall be more de-
tailed. 

7. The registrant may reserve the right to 
change the use of proceeds, provided that 
such reservation is due to certain contin-
gencies that are discussed specifically and 
the alternatives to such use in that event are 
indicated. 

[47 FR 11401, Mar. 16, 1982, as amended at 73 
FR 964, Jan. 4, 2008; 83 FR 50211, Oct. 4, 2018; 
85 FR 22002, Apr. 20, 2020] 

§ 229.505 (Item 505) Determination of 
offering price. 

(a) Common equity. Where common 
equity is being registered for which 
there is no established public trading 
market for purposes of paragraph (a) of 
Item 201 of Regulation S-K (§ 229.201(a)) 
or where there is a material disparity 
between the offering price of the com-
mon equity being registered and the 
market price of outstanding shares of 
the same class, describe the various 
factors considered in determining such 
offering price. 

(b) Warrants, rights and convertible se-
curities. Where warrants, rights or con-
vertible securities exercisable for com-
mon equity for which there is no estab-

lished public trading market for pur-
poses of paragraph (a) of Item 201 of 
Regulation S-K (§ 229.201(a)) are being 
registered, describe the various factors 
considered in determining their exer-
cise or conversion price. 

§ 229.506 (Item 506) Dilution. 
Where common equity securities are 

being registered and there is substan-
tial disparity between the public offer-
ing price and the effective cash cost to 
officers, directors, promoters and affili-
ated persons of common equity ac-
quired by them in transactions during 
the past five years, or which they have 
the right to acquire, and the registrant 
is not subject to the reporting require-
ments of section 13(a) or 15(d) of the 
Exchange Act immediately prior to fil-
ing of the registration statement, there 
shall be included a comparison of the 
public contribution under the proposed 
public offering and the effective cash 
contribution of such persons. In such 
cases, and in other instances where 
common equity securities are being 
registered by a registrant that has had 
losses in each of its last three fiscal 
years and there is a material dilution 
of the purchasers’ equity interest, the 
following shall be disclosed: 

(a) The net tangible book value per 
share before and after the distribution; 

(b) The amount of the increase in 
such net tangible book value per share 
attributable to the cash payments 
made by purchasers of the shares being 
offered; and 

(c) The amount of the immediate di-
lution from the public offering price 
which will be absorbed by such pur-
chasers. 

§ 229.507 (Item 507) Selling security 
holders. 

If any of the securities to be reg-
istered are to be offered for the account 
of security holders, name each such se-
curity holder, indicate the nature of 
any position, office, or other material 
relationship which the selling security 
holder has had within the past three 
years with the registrant or any of its 
predecessors or affiliates, and state the 
amount of securities of the class owned 
by such security holder prior to the of-
fering, the amount to be offered for the 
security holder’s account, the amount 
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and (if one percent or more) the per-
centage of the class to be owned by 
such security holder after completion 
of the offering. 

§ 229.508 (Item 508) Plan of distribu-
tion. 

(a) Underwriters and underwriting obli-
gation. If the securities are to be of-
fered through underwriters, name the 
principal underwriters, and state the 
respective amounts underwritten. Iden-
tify each such underwriter having a 
material relationship with the reg-
istrant and state the nature of the re-
lationship. State briefly the nature of 
the obligation of the underwriter(s) to 
take the securities. 

Instruction to paragraph 508(a): All that is re-
quired as to the nature of the underwriters’ 
obligation is whether the underwriters are or 
will be committed to take and to pay for all 
of the securities if any are taken, or whether 
it is merely an agency or the type of best ef-
forts arrangement under which the under-
writers are required to take and to pay for 
only such securities as they may sell to the 
public. Conditions precedent to the under-
writers’ taking the securities, including mar-
ket-outs, need not be described except in the 
case of an agency or best efforts arrangement. 

(b) New underwriters. Where securities 
being registered are those of a reg-
istrant that has not previously been re-
quired to file reports pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act, 
or where a prospectus is required to in-
clude reference on its cover page to 
material risks pursuant to Item 501 of 
Regulation S-K (§ 229.501), and any one 
or more of the managing underwriter(s) 
(or where there are no managing under-
writers, a majority of the principal un-
derwriters) has been organized, reac-
tivated, or first registered as a broker- 
dealer within the past three years, 
these facts concerning such under-
writer(s) shall be disclosed in the pro-
spectus together with, where applica-
ble, the disclosures that the principal 
business function of such under-
writer(s) will be to sell the securities 
to be registered, or that the promoters 
of the registrant have a material rela-
tionship with such underwriter(s). Suf-
ficient details shall be given to allow 
full appreciation of such underwriter(s) 
experience and its relationship with 
the registrant, promoters and their 
controlling persons. 

(c) Other distributions. Outline briefly 
the plan of distribution of any securi-
ties to be registered that are to be of-
fered otherwise than through under-
writers. 

(1) If any securities are to be offered 
pursuant to a dividend or interest rein-
vestment plan the terms of which pro-
vide for the purchase of some securities 
on the market, state whether the reg-
istrant or the participant pays fees, 
commissions, and expenses incurred in 
connection with the plan. If the partic-
ipant will pay such fees, commissions 
and expenses, state the anticipated 
cost to participants by transaction or 
other convenient reference. 

(2) If the securities are to be offered 
through the selling efforts of brokers 
or dealers, describe the plan of dis-
tribution and the terms of any agree-
ment, arrangement, or understanding 
entered into with broker(s) or dealer(s) 
prior to the effective date of the reg-
istration statement, including volume 
limitations on sales, parties to the 
agreement and the conditions under 
which the agreement may be termi-
nated. If known, identify the broker(s) 
or dealer(s) which will participate in 
the offering and state the amount to be 
offered through each. 

(3) If any of the securities being reg-
istered are to be offered otherwise than 
for cash, state briefly the general pur-
poses of the distribution, the basis 
upon which the securities are to be of-
fered, the amount of compensation and 
other expenses of distribution, and by 
whom they are to be borne. If the dis-
tribution is to be made pursuant to a 
plan of acquisition, reorganization, re-
adjustment or succession, describe 
briefly the general effect of the plan 
and state when it became or is to be-
come operative. As to any material 
amount of assets to be acquired under 
the plan, furnish information cor-
responding to that required by Instruc-
tion 5 of Item 504 of Regulation S-K 
(§ 229.504). 

(d) Offerings on exchange. If the secu-
rities are to be offered on an exchange, 
indicate the exchange. If the registered 
securities are to be offered in connec-
tion with the writing of exchange-trad-
ed call options, describe briefly such 
transactions. 
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(e) Underwriter’s compensation. Pro-
vide a table that sets out the nature of 
the compensation and the amount of 
discounts and commissions to be paid 
to the underwriter for each security 
and in total. The table must show the 
separate amounts to be paid by the 
company and the selling shareholders. 
In addition, include in the table all 
other items considered by the Finan-
cial Industry Regulatory Authority 
(‘‘FINRA’’) to be underwriting com-
pensation for purposes of FINRA rules. 

Instructions to paragraph 508(e): 1. The term 
‘‘commissions’’ is defined in paragraph (17) of 
Schedule A of the Securities Act. Show sepa-
rately in the table the cash commissions 
paid by the registrant and selling security 
holders. Also show in the table commissions 
paid by other persons. Disclose any finder’s 
fee or similar payments in the table. 

2. Disclose the offering expenses specified 
in Item 511 of Regulation S-K (17 CFR 
229.511). 

3. If the underwriter has any arrangement 
with the issuer, such as an over-allotment 
option, under which the underwriter may 
purchase additional shares in connection 
with the offering, indicate that this arrange-
ment exists and state the amount of addi-
tional shares that the underwriter may pur-
chase under the arrangement. Where the un-
derwriter has such an arrangement, present 
maximum-minimum information in a sepa-
rate column to the table, based on the pur-
chase of all or none of the shares subject to 
the arrangement. Describe the key terms of 
the arrangement in the narrative. 

(f) Underwriter’s representative on 
board of directors. Describe any arrange-
ment whereby the underwriter has the 
right to designate or nominate a mem-
ber or members of the board of direc-
tors of the registrant. The registrant 
shall disclose the identity of any direc-
tor so designated or nominated, and in-
dicate whether or not a person so des-
ignated or nominated, or allowed to be 
designated or nominated by the under-
writer is or may be a director, officer, 
partner, employee or affiliate of the 
underwriter. 

(g) Indemnification of underwriters. If 
the underwriting agreement provides 
for indemnification by the registrant of 
the underwriters or their controlling 
persons against any liability arising 
under the Securities Act, furnish a 
brief description of such indemnifica-
tion provisions. 

(h) Dealers’ compensation. State brief-
ly the discounts and commissions to be 
allowed or paid to dealers, including all 
cash, securities, contracts or other 
considerations to be received by any 
dealer in connection with the sale of 
the securities. If any dealers are to act 
in the capacity of sub-underwriters and 
are to be allowed or paid any addi-
tional discounts or commissions for 
acting in such capacity, a general 
statement to that effect will suffice 
without giving the additional amounts 
to be sold. 

(i) Finders. Identify any finder and, if 
applicable, describe the nature of any 
material relationship between such 
finder and the registrant, its officers, 
directors, principal stockholders, find-
ers or promoters or the principal un-
derwriter(s), or if there is a managing 
underwriter(s), the managing under-
writer(s), (including, in each case, af-
filiates or associates thereof). 

(j) Discretionary accounts. If the reg-
istrant was not, immediately prior to 
the filing of the registration state-
ment, subject to the requirements of 
section 13(a) or 15(d) of the Exchange 
Act, identify any principal underwriter 
that intends to sell to any accounts 
over which it exercises discretionary 
authority and include an estimate of 
the amount of securities so intended to 
be sold. The response to this paragraph 
shall be contained in a pre-effective 
amendment which shall be circulated if 
the information is not available when 
the registration statement is filed. 

(k) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted 
by Rule 103 of Regulation M (§ 242.103 of 
this chapter), indicate such intention 
and briefly describe passive market 
making. 

(l) Stabilization and other transactions. 
(1) Briefly describe any transaction 
that the underwriter intends to con-
duct during the offering that stabilizes, 
maintains, or otherwise affects the 
market price of the offered securities. 
Include information on stabilizing 
transactions, syndicate short covering 
transactions, penalty bids, or any 
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other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the 
offered security’s price. Identify the 
exchange or other market on which 
these transactions may occur. If true, 
disclose that the underwriter may dis-
continue these transactions at any 
time; 

(2) If the stabilizing began before the 
effective date of the registration state-
ment, disclose the amount of securities 
bought, the prices at which they were 
bought and the period within which 
they were bought. If you use § 230.430A 
of this chapter, the prospectus you file 
under § 230.424(b) of this chapter or in-
clude in a post-effective amendment 
must contain information on the stabi-
lizing transactions that took place be-
fore the determination of the public of-
fering price; and 

(3) If you are making a warrants or 
rights offering of securities to existing 
security holders and any securities not 
purchased by existing security holders 
are to be reoffered to the public, dis-
close in a supplement to the prospectus 
or in the prospectus used in connection 
with the reoffering: 

(i) The amount of securities bought 
in stabilization activities during the 
offering period and the price or range 
of prices at which the securities were 
bought; 

(ii) The amount of the offered securi-
ties subscribed for during the offering 
period; 

(iii) The amount of the offered secu-
rities subscribed for by the underwriter 
during the offering period; 

(iv) The amount of the offered securi-
ties sold during the offering period by 
the underwriter and the price or price 
ranges at which the securities were 
sold; and 

(v) The amount of the offered securi-
ties that will be reoffered to the public 
and the public offering price. 

[47 FR 11401, Mar. 16, 1982, as amended at 58 
FR 19606, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997; 
62 FR 11323, Mar. 12, 1997; 63 FR 6384, Feb. 6, 
1998; 83 FR 50211, Oct. 4, 2018] 

§ 229.509 (Item 509) Interests of named 
experts and counsel. 

If (a) any expert named in the reg-
istration statement as having prepared 

or certified any part thereof (or is 
named as having prepared or certified a 
report or valuation for use in connec-
tion with the registration statement), 
or (b) counsel for the registrant, under-
writers or selling security holders 
named in the prospectus as having 
given an opinion upon the validity of 
the securities being registered or upon 
other legal matters in connection with 
the registration or offering of such se-
curities, was employed for such pur-
pose on a contingent basis, or at the 
time of such preparation, certification 
or opinion or at any time thereafter, 
through the date of effectiveness of the 
registration statement or that part of 
the registration statement to which 
such preparation, certification or opin-
ion relates, had, or is to receive in con-
nection with the offering, a substantial 
interest, direct or indirect, in the reg-
istrant or any of its parents or subsidi-
aries or was connected with the reg-
istrant or any of its parents or subsidi-
aries as a promoter, managing under-
writer (or any principal underwriter, if 
there are no managing underwriters) 
voting trustee, director, officer, or em-
ployee, furnish a brief statement of the 
nature of such contingent basis, inter-
est, or connection. 

Instructions to Item 509: 1. The interest of an 
expert (other than an accountant) or counsel 
will not be deemed substantial and need not 
be disclosed if the interest, including the fair 
market value of all securities of the reg-
istrant owned, received and to be received, or 
subject to options, warrants or rights re-
ceived or to be received by the expert or 
counsel does not exceed $50,000. For the pur-
pose of this Instruction, the term expert or 
counsel includes the firm, corporation, part-
nership or other entity, if any, by which such 
expert or counsel is employed or of which he 
is a member or of counsel to and all attor-
neys in the case of counsel, and all noncler-
ical personnel in the case of named experts, 
participating in such matter on behalf of 
such firm, corporation, partnership or enti-
ty. 

2. Accountants, providing a report on the 
financial statements, presented or incor-
porated by reference in the registration 
statement, should note § 210.2–01 of Regula-
tion S-X (17 CFR 210) for the Commission’s 
requirements regarding ‘‘Qualification of Ac-
countants’’ which discusses disqualifying in-
terests. 
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1 Paragraph (a) reflects proposals made in 
Securities Act Release No. 6334 (Aug. 6, 1981). 

§ 229.510 (Item 510) Disclosure of Com-
mission position on indemnification 
for Securities Act liabilities. 

In addition to the disclosure pre-
scribed by Item 702 of Regulation S-K 
(§ 229.702), if the undertaking required 
by paragraph (h) of Item 512 of Regula-
tion S-K (§ 229.512) is not required to be 
included in the registration statement 
because acceleration of the effective 
date of the registration statement is 
not being requested, and if waivers 
have not been obtained comparable to 
those specified in paragraph (h), a brief 
description of the indemnification pro-
visions relating to directors, officers 
and controlling persons of the reg-
istrant against liability arising under 
the Securities Act (including any pro-
vision of the underwriting agreement 
which relates to indemnification of the 
underwriter or its controlling persons 
by the registrant against such liabil-
ities where a director, officer or con-
trolling person of the registrant is such 
an underwriter or controlling person 
thereof or a member of any firm which 
is such an underwriter) shall be in-
cluded in the prospectus, together with 
a statement in substantially the fol-
lowing form: 

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the registrant pursuant to the 
foregoing provisions, the registrant has been 
informed that in the opinion of the Securi-
ties and Exchange Commission such indem-
nification is against public policy as ex-
pressed in the Act and is therefore unen-
forceable. 

[47 FR 11401, Mar. 16, 1982, as amended at 56 
FR 48103, Sept. 24, 1991] 

§ 229.511 (Item 511) Other expenses of 
issuance and distribution. 

Furnish a reasonably itemized state-
ment of all expenses in connection with 
the issuance and distribution of the se-
curities to be registered, other than 
underwriting discounts and commis-
sions. If any of the securities to be reg-
istered are to be offered for the account 
of security holders, indicate the por-
tion of such expenses to be borne by 
such security holder. 

Instruction to Item 511: Insofar as practicable, 
registration fees, Federal taxes, States taxes 
and fees, trustees’ and transfer agents’ fees, 

costs of printing and engraving, and legal, 
accounting, and engineering fees shall be 
itemized separately. Include as a separate 
item any premium paid by the registrant or 
any selling security holder on any policy ob-
tained in connection with the offering and 
sale of the securities being registered which 
insures or indemnifies directors or officers 
against any liabilities they may incur in 
connection with the registration, offering, or 
sale of such securities. The information may 
be given as subject to future contingencies. 
If the amounts of any items are not known, 
estimates, identified as such, shall be given. 

§ 229.512 (Item 512) Undertakings. 
Include each of the following under-

takings that is applicable to the offer-
ing being registered. 

(a) Rule 415 Offering. 1 Include the fol-
lowing if the securities are registered 
pursuant to Rule 415 under the Securi-
ties Act (§ 230.415 of this chapter): 

The undersigned registrant hereby 
undertakes: 

(1) To file, during any period in which 
offers or sales are being made, a post- 
effective amendment to this registra-
tion statement: 

(i) To include any prospectus re-
quired by section 10(a)(3) of the Securi-
ties Act of 1933; 

(ii) To reflect in the prospectus any 
facts or events arising after the effec-
tive date of the registration statement 
(or the most recent post-effective 
amendment thereof) which, individ-
ually or in the aggregate, represent a 
fundamental change in the information 
set forth in the registration statement. 
Notwithstanding the foregoing, any in-
crease or decrease in volume of securi-
ties offered (if the total dollar value of 
securities offered would not exceed 
that which was registered) and any de-
viation from the low or high end of the 
estimated maximum offering range 
may be reflected in the form of pro-
spectus filed with the Commission pur-
suant to Rule 424(b) (§ 230.424(b) of this 
chapter) if, in the aggregate, the 
changes in volume and price represent 
no more than 20% change in the max-
imum aggregate offering price set forth 
in the ‘‘Calculation of Filing Fee Ta-
bles’’ or ‘‘Calculation of Registration 
Fee’’ table, as applicable, in the effec-
tive registration statement. 
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(iii) To include any material infor-
mation with respect to the plan of dis-
tribution not previously disclosed in 
the registration statement or any ma-
terial change to such information in 
the registration statement; 
Provided, however, That: 

(A) Paragraphs (a)(1)(i) and (a)(1)(ii) 
of this section do not apply if the reg-
istration statement is on Form S–8 
(§ 239.16b of this chapter), and the infor-
mation required to be included in a 
post-effective amendment by those 
paragraphs is contained in reports filed 
with or furnished to the Commission 
by the registrant pursuant to section 13 
or section 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m or 
78o(d)) that are incorporated by ref-
erence in the registration statement; 
and 

(B) Paragraphs (a)(1)(i), (ii), and (iii) 
of this section do not apply if the reg-
istration statement is on Form S–1 
(§ 239.11 of this chapter), Form S–3 
(§ 239.13 of this chapter), Form SF–3 
(§ 239.45 of this chapter) or Form F–3 
(§ 239.33 of this chapter) and the infor-
mation required to be included in a 
post-effective amendment by those 
paragraphs is contained in reports filed 
with or furnished to the Commission 
by the registrant pursuant to section 13 
or section 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m or 
78o(d)) that are incorporated by ref-
erence in the registration statement, 
or, as to a registration statement on 
Form S–3, Form SF–3 or Form F–3, is 
contained in a form of prospectus filed 
pursuant to § 230.424(b) of this chapter 
that is part of the registration state-
ment. 

(C) Provided further, however, that 
paragraphs (a)(1)(i) and (a)(1)(ii) do not 
apply if the registration statement is 
for an offering of asset-backed securi-
ties on Form SF–1 (§ 239.44 of this chap-
ter) or Form SF–3 (§ 239.45 of this chap-
ter), and the information required to be 
included in a post-effective amendment 
is provided pursuant to Item 1100(c) of 
Regulation AB (§ 229.1100(c)). 

(2) That, for the purpose of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be 
a new registration statement relating 
to the securities offered therein, and 

the offering of such securities at that 
time shall be deemed to be the initial 
bona fide offering thereof. 

(3) To remove from registration by 
means of a post-effective amendment 
any of the securities being registered 
which remain unsold at the termi-
nation of the offering. 

(4) If the registrant is a foreign pri-
vate issuer, to file a post-effective 
amendment to the registration state-
ment to include any financial state-
ments required by Item 8.A of Form 20– 
F (§ 249.220f of this chapter) at the start 
of any delayed offering or throughout a 
continuous offering. Financial state-
ments and information otherwise re-
quired by Section 10(a)(3) of the Act (15 
U.S.C. 77j(a)(3)) need not be furnished, 
provided that the registrant includes in 
the prospectus, by means of a post-ef-
fective amendment, financial state-
ments required pursuant to this para-
graph (a)(4) and other information nec-
essary to ensure that all other infor-
mation in the prospectus is at least as 
current as the date of those financial 
statements. Notwithstanding the fore-
going, with respect to registration 
statements on Form F–3 (§ 239.33 of this 
chapter), a post-effective amendment 
need not be filed to include financial 
statements and information required 
by Section 10(a)(3) of the Act or Item 
8.A of Form 20–F if such financial 
statements and information are con-
tained in periodic reports filed with or 
furnished to the Commission by the 
registrant pursuant to section 13 or 
section 15(d) of the Securities Ex-
change Act of 1934 that are incor-
porated by reference in the Form F–3. 

(5) That, for the purpose of deter-
mining liability under the Securities 
Act of 1933 to any purchaser: 

(i) If the registrant is relying on Rule 
430B (§ 230.430B of this chapter): 

(A) Each prospectus filed by the reg-
istrant pursuant to Rule 424(b)(3) 
(§ 230.424(b)(3) of this chapter) shall be 
deemed to be part of the registration 
statement as of the date the filed pro-
spectus was deemed part of and in-
cluded in the registration statement; 
and 

(B) Each prospectus required to be 
filed pursuant to Rule 424(b)(2), (b)(5), 
or (b)(7) (§ 230.424(b)(2), (b)(5), or (b)(7) 
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of this chapter) as part of a registra-
tion statement in reliance on Rule 430B 
relating to an offering made pursuant 
to Rule 415(a)(1)(i), (vii), or (x) 
(§ 230.415(a)(1)(i), (vii), or (x) of this 
chapter) for the purpose of providing 
the information required by section 
10(a) of the Securities Act of 1933 shall 
be deemed to be part of and included in 
the registration statement as of the 
earlier of the date such form of pro-
spectus is first used after effectiveness 
or the date of the first contract of sale 
of securities in the offering described 
in the prospectus. As provided in Rule 
430B, for liability purposes of the issuer 
and any person that is at that date an 
underwriter, such date shall be deemed 
to be a new effective date of the reg-
istration statement relating to the se-
curities in the registration statement 
to which that prospectus relates, and 
the offering of such securities at that 
time shall be deemed to be the initial 
bona fide offering thereof. Provided, 
however, that no statement made in a 
registration statement or prospectus 
that is part of the registration state-
ment or made in a document incor-
porated or deemed incorporated by ref-
erence into the registration statement 
or prospectus that is part of the reg-
istration statement will, as to a pur-
chaser with a time of contract of sale 
prior to such effective date, supersede 
or modify any statement that was 
made in the registration statement or 
prospectus that was part of the reg-
istration statement or made in any 
such document immediately prior to 
such effective date; or 

(ii) If the registrant is subject to 
Rule 430C (§ 230.430C of this chapter), 
each prospectus filed pursuant to Rule 
424(b) as part of a registration state-
ment relating to an offering, other 
than registration statements relying 
on Rule 430B or other than 
prospectuses filed in reliance on Rule 
430A (§ 230.430A of this chapter), shall 
be deemed to be part of and included in 
the registration statement as of the 
date it is first used after effectiveness. 
Provided, however, that no statement 
made in a registration statement or 
prospectus that is part of the registra-
tion statement or made in a document 
incorporated or deemed incorporated 
by reference into the registration 

statement or prospectus that is part of 
the registration statement will, as to a 
purchaser with a time of contract of 
sale prior to such first use, supersede 
or modify any statement that was 
made in the registration statement or 
prospectus that was part of the reg-
istration statement or made in any 
such document immediately prior to 
such date of first use. 

(iii) If the registrant is relying on 
§ 230.430D of this chapter: 

(A) Each prospectus filed by the reg-
istrant pursuant to § 230.424(b)(3) and 
(h) of this chapter shall be deemed to 
be part of the registration statement 
as of the date the filed prospectus was 
deemed part of and included in the reg-
istration statement; and 

(B) Each prospectus required to be 
filed pursuant to § 230.424(b)(2), (b)(5), or 
(b)(7) of this chapter as part of a reg-
istration statement in reliance on 
§ 230.430D of this chapter relating to an 
offering made pursuant to 
§ 230.415(a)(1)(vii) or (a)(1)(xii) of this 
chapter for the purpose of providing 
the information required by section 
10(a) of the Securities Act of 1933 (15 
U.S.C. 77j(a)) shall be deemed to be part 
of and included in the registration 
statement as of the earlier of the date 
such form of prospectus is first used 
after effectiveness or the date of the 
first contract of sale of securities in 
the offering described in the pro-
spectus. As provided in § 230.430D of this 
chapter, for liability purposes of the 
issuer and any person that is at that 
date an underwriter, such date shall be 
deemed to be a new effective date of 
the registration statement relating to 
the securities in the registration state-
ment to which that prospectus relates, 
and the offering of such securities at 
that time shall be deemed to be the ini-
tial bona fide offering thereof. Provided, 
however, that no statement made in a 
registration statement or prospectus 
that is part of the registration state-
ment or made in a document incor-
porated or deemed incorporated by ref-
erence into the registration statement 
or prospectus that is part of the reg-
istration statement will, as to a pur-
chaser with a time of contract of sale 
prior to such effective date, supersede 
or modify any statement that was 
made in the registration statement or 
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prospectus that was part of the reg-
istration statement or made in any 
such document immediately prior to 
such effective date; or 

(6) That, for the purpose of deter-
mining liability of the registrant under 
the Securities Act of 1933 to any pur-
chaser in the initial distribution of the 
securities: 

The undersigned registrant undertakes 
that in a primary offering of securities of the 
undersigned registrant pursuant to this reg-
istration statement, regardless of the under-
writing method used to sell the securities to 
the purchaser, if the securities are offered or 
sold to such purchaser by means of any of 
the following communications, the under-
signed registrant will be a seller to the pur-
chaser and will be considered to offer or sell 
such securities to such purchaser: 

(i) Any preliminary prospectus or pro-
spectus of the undersigned registrant relat-
ing to the offering required to be filed pursu-
ant to Rule 424 (§ 230.424 of this chapter); 

(ii) Any free writing prospectus relating to 
the offering prepared by or on behalf of the 
undersigned registrant or used or referred to 
by the undersigned registrant; 

(iii) The portion of any other free writing 
prospectus relating to the offering con-
taining material information about the un-
dersigned registrant or its securities pro-
vided by or on behalf of the undersigned reg-
istrant; and 

(iv) Any other communication that is an 
offer in the offering made by the undersigned 
registrant to the purchaser. 

(7) If the registrant is relying on 
§ 230.430D of this chapter, with respect 
to any offering of securities registered 
on Form SF–3 (§ 239.45 of this chapter), 
to file the information previously 
omitted from the prospectus filed as 
part of an effective registration state-
ment in accordance with §§ 230.424(h) 
and 230.430D of this chapter. 

(b) Filings incorporating subsequent Ex-
change Act documents by reference. In-
clude the following if the registration 
statement incorporates by reference 
any Exchange Act document filed sub-
sequent to the effective date of the reg-
istration statement: 

The undersigned registrant hereby under-
takes that, for purposes of determining any 
liability under the Securities Act of 1933, 
each filing of the registrant’s annual report 
pursuant to section 13(a) or section 15(d) of 
the Securities Exchange Act of 1934 (and, 
where applicable, each filing of an employee 
benefit plan’s annual report pursuant to sec-
tion 15(d) of the Securities Exchange Act of 

1934) that is incorporated by reference in the 
registration statement shall be deemed to be 
a new registration statement relating to the 
securities offered therein, and the offering of 
such securities at that time shall be deemed 
to be the initial bona fide offering thereof. 

(c)–(f) [Reserved] 
(g) Registration on Form S–4 or F–4 of 

securities offered for resale. Include the 
following if the securities are being 
registered on Form S–4 or F–4 (§ 239.25, 
or 34 of this chapter) in connection 
with a transaction specified in para-
graph (a) of Rule 145 (§ 230.145 of this 
chapter). 

(1) The undersigned registrant hereby 
undertakes as follows: That prior to 
any public reoffering of the securities 
registered hereunder through use of a 
prospectus which is a part of this reg-
istration statement, by any person or 
party who is deemed to be an under-
writer within the meaning of Rule 
145(c), the issuer undertakes that such 
reoffering prospectus will contain the 
information called for by the applica-
ble registration form with respect to 
reofferings by persons who may be 
deemed underwriters, in addition to 
the information called for by the other 
Items of the applicable form. 

(2) The registrant undertakes that 
every prospectus (i) that is filed pursu-
ant to paragraph (h)(1) immediately 
preceding, or (ii) that purports to meet 
the requirements of section 10(a)(3) of 
the Act and is used in connection with 
an offering of securities subject to Rule 
415 (§ 230.415 of this chapter), will be 
filed as a part of an amendment to the 
registration statement and will not be 
used until such amendment is effec-
tive, and that, for purposes of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be 
a new registration statement relating 
to the securities offered therein, and 
the offering of such securities at that 
time shall be deemed to be the initial 
bona fide offering thereof. 

(h) Request for acceleration of effective 
date or filing of registration statement be-
coming effective upon filing. Include the 
following if acceleration is requested of 
the effective date of the registration 
statement pursuant to Rule 461 under 
the Securities Act (§ 230.461 of this 
chapter), if a Form S–3 or Form F–3 
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will become effective upon filing with 
the Commission pursuant to Rule 462 
(e) or (f) under the Securities Act 
(§ 230.462 (e) or (f) of this chapter), or if 
the registration statement is filed on 
Form S–8, and: 

(1) Any provision or arrangement ex-
ists whereby the registrant may indem-
nify a director, officer or controlling 
person of the registrant against liabil-
ities arising under the Securities Act, 
or 

(2) The underwriting agreement con-
tains a provision whereby the reg-
istrant indemnifies the underwriter or 
controlling persons of the underwriter 
against such liabilities and a director, 
officer or controlling person of the reg-
istrant is such an underwriter or con-
trolling person thereof or a member of 
any firm which is such an underwriter, 
and 

(3) The benefits of such indemnifica-
tion are not waived by such persons: 

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers and con-
trolling persons of the registrant pursuant to 
the foregoing provisions, or otherwise, the 
registrant has been advised that in the opin-
ion of the Securities and Exchange Commis-
sion such indemnification is against public 
policy as expressed in the Act and is, there-
fore, unenforceable. In the event that a 
claim for indemnification against such li-
abilities (other than the payment by the reg-
istrant of expenses incurred or paid by a di-
rector, officer or controlling person of the 
registrant in the successful defense of any 
action, suit or proceeding) is asserted by 
such director, officer or controlling person in 
connection with the securities being reg-
istered, the registrant will, unless in the 
opinion of its counsel the matter has been 
settled by controlling precedent, submit to a 
court of appropriate jurisdiction the ques-
tion whether such indemnification by it is 
against public policy as expressed in the Act 
and will be governed by the final adjudica-
tion of such issue. 

(i) Include the following in a reg-
istration statement permitted by Rule 
430A under the Securities Act of 1933 
(§ 230.430A of this chapter): 

The undersigned registrant hereby under-
takes that: 

(1) For purposes of determining any liabil-
ity under the Securities Act of 1933, the in-
formation omitted from the form of pro-
spectus filed as part of this registration 
statement in reliance upon Rule 430A and 

contained in a form of prospectus filed by 
the registrant pursuant to Rule 424(b) (1) or 
(4) or 497(h) under the Securities Act shall be 
deemed to be part of this registration state-
ment as of the time it was declared effective. 

(2) For the purpose of determining any li-
ability under the Securities Act of 1933, each 
post-effective amendment that contains a 
form of prospectus shall be deemed to be a 
new registration statement relating to the 
securities offered therein, and the offering of 
such securities at that time shall be deemed 
to be the initial bona fide offering thereof. 

(j) Qualification of trust indentures 
under the Trust Indenture Act of 1939 for 
delayed offerings. Include the following 
if the registrant intends to rely on sec-
tion 305(b)(2) of the Trust Indenture 
Act of 1939 for determining the eligi-
bility of the trustee under indentures 
for securities to be issued, offered, or 
sold on a delayed basis by or on behalf 
of the registrant: 

The undersigned registrant hereby under-
takes to file an application for the purpose of 
determining the eligibility of the trustee to 
act under subsection (a) of section 310 of the 
Trust Indenture Act (‘‘Act’’) in accordance 
with the rules and regulations prescribed by 
the Commission under section 305(b)(2) of the 
Act. 

(k) Filings regarding asset-backed secu-
rities incorporating by reference subse-
quent Exchange Act documents by third 
parties. Include the following if the reg-
istration statement incorporates by 
reference any Exchange Act document 
filed subsequent to the effective date of 
the registration statement pursuant to 
Item 1100(c) of Regulation AB 
(§ 229.1100(c)): 

The undersigned registrant hereby under-
takes that, for purposes of determining any 
liability under the Securities Act of 1933, 
each filing of the annual report pursuant to 
section 13(a) or section 15(d) of the Securities 
Exchange Act of 1934 of a third party that is 
incorporated by reference in the registration 
statement in accordance with Item 1100(c)(1) 
of Regulation AB (17 CFR 229.1100(c)(1)) shall 
be deemed to be a new registration state-
ment relating to the securities offered there-
in, and the offering of such securities at that 
time shall be deemed to be the initial bona 
fide offering thereof. 

[47 FR 11401, Mar. 16, 1982] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 229.512, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 
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Subpart 229.600—Exhibits 
§ 229.601 (Item 601) Exhibits. 

(a) Exhibits and index required. (1) 
Subject to Rule 411(c) (§ 230.411(c) of 
this chapter) under the Securities Act 
and Rule 12b–23(c) (§ 240.12b–23(c) of this 
chapter) under the Exchange Act re-
garding incorporation of exhibits by 
reference, the exhibits required in the 
exhibit table must be filed as indi-
cated, as part of the registration state-
ment or report. 

(2) Each registration statement or re-
port shall contain an exhibit index, 
which must appear before the required 
signatures in the registration state-
ment or report. For convenient ref-
erence, each exhibit shall be listed in 
the exhibit index according to the 
number assigned to it in the exhibit 
table. If an exhibit is incorporated by 
reference, this must be noted in the ex-
hibit index. Each exhibit identified in 
the exhibit index (other than an ex-
hibit filed in eXtensible Business Re-
porting Language or an exhibit that is 
filed with Form ABS–EE) must include 
an active link to an exhibit that is 
filed with the registration statement 
or report or, if the exhibit is incor-
porated by reference, an active 
hyperlink to the exhibit separately 
filed on EDGAR. If a registration state-
ment or report is amended, each 
amendment must include hyperlinks to 
the exhibits required with the amend-
ment. For a description of each of the 
exhibits included in the exhibit table, 
see paragraph (b) of this section. 

(3) This Item applies only to the 
forms specified in the exhibit table. 
With regard to forms not listed in that 
table, reference shall be made to the 
appropriate form for the specific ex-
hibit filing requirements applicable 
thereto. 

(4) If a material contract or plan of 
acquisition, reorganization, arrange-
ment, liquidation or succession is exe-
cuted or becomes effective during the 
reporting period reflected by a Form 
10–Q or Form 10–K, it shall be filed as 
an exhibit to the Form 10–Q or Form 
10–K filed for the corresponding period. 
Any amendment or modification to a 
previously filed exhibit to a Form 10, 
10–K or 10–Q document shall be filed as 
an exhibit to a Form 10–Q and Form 10– 

K. Such amendment or modification 
need not be filed where such previously 
filed exhibit would not be currently re-
quired. 

(5) Schedules (or similar attach-
ments) to the exhibits required by this 
Item are not required to be filed pro-
vided that they do not contain infor-
mation material to an investment or 
voting decision and that information is 
not otherwise disclosed in the exhibit 
or the disclosure document. Each ex-
hibit filed must contain a list briefly 
identifying the contents of all omitted 
schedules. Registrants need not pre-
pare a separate list of omitted informa-
tion if such information is already in-
cluded within the exhibit in a manner 
that conveys the subject matter of the 
omitted schedules and attachments. In 
addition, the registrant must provide a 
copy of any omitted schedule to the 
Commission or its staff upon request. 

(6) The registrant may redact infor-
mation from exhibits required to be 
filed by this Item if disclosure of such 
information would constitute a clearly 
unwarranted invasion of personal pri-
vacy (e.g., disclosure of bank account 
numbers, social security numbers, 
home addresses, and similar informa-
tion). 

Instructions to Item 601: 1. If an exhibit to a 
registration statement (other than an opin-
ion or consent), filed in preliminary form, 
has been changed only (A) to insert informa-
tion as to interest, dividend or conversion 
rates, redemption or conversion prices, pur-
chase or offering prices, underwriters’ or 
dealers’ commissions, names, addresses or 
participation of underwriters or similar mat-
ters, which information appears elsewhere in 
an amendment to the registration statement 
or a prospectus filed pursuant to Rule 424(b) 
under the Securities Act (§ 230.424(b) of this 
chapter), or (B) to correct typographical er-
rors, insert signatures or make other similar 
immaterial changes, then, notwithstanding 
any contrary requirement of any rule or 
form, the registrant need not refile such ex-
hibit as so amended. Any such incomplete 
exhibit may not, however, be incorporated 
by reference in any subsequent filing under 
any Act administered by the Commission. 

2. In any case where two or more inden-
tures, contracts, franchises, or other docu-
ments required to be filed as exhibits are 
substantially identical in all material re-
spects except as to the parties thereto, the 
dates of execution, or other details, the reg-
istrant need file a copy of only one of such 
documents, with a schedule identifying the 
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other documents omitted and setting forth 
the material details in which such docu-
ments differ from the document a copy of 
which is filed. The Commission may at any 
time in its discretion require filing of copies 
of any documents so omitted. 

3. Only copies, rather than originals, need 
be filed of each exhibit required except as 
otherwise specifically noted. 

4. Electronic filings. Whenever an exhibit is 
filed in paper pursuant to a hardship exemp-
tion (§§ 232.201 and 232.202 of this chapter), 
the letter ‘‘P’’ (paper) shall be placed next to 
the exhibit in the list of exhibits required by 
Item 601(a)(2) of this Rule. Whenever an elec-
tronic confirming copy of an exhibit is filed 
pursuant to a hardship exemption (§ 232.201 
or § 232.202(d) of this chapter), the exhibit 
index should specify where the confirming 
electronic copy can be located; in addition, 
the designation ‘‘CE’’ (confirming electronic) 

should be placed next to the listed exhibit in 
the exhibit index. 

EXHIBIT TABLE 

Instructions to the Exhibit Table. 

1. The exhibit table indicates those docu-
ments that must be filed as exhibits to the 
respective forms listed. 

2. The ‘‘X’’ designation indicates the docu-
ments which are required to be filed with 
each form even if filed previously with an-
other document, Provided, However, that such 
previously filed documents may be incor-
porated by reference to satisfy the filing re-
quirements. 

3. The number used in the far left column 
of the table refers to the appropriate sub-
section in paragraph (b) where a description 
of the exhibit can be found. Whenever nec-
essary, alphabetical or numerical subparts 
may be used. 
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(b) Description of exhibits. Set forth 
below is a description of each docu-
ment listed in the exhibit tables. 

(1) Underwriting agreement. Each un-
derwriting contract or agreement with 
a principal underwriter pursuant to 
which the securities being registered 
are to be distributed; if the terms of 
such documents have not been deter-
mined, the proposed forms thereof. 
Such agreement may be filed as an ex-
hibit to a report on Form 8–K (§ 249.308 
of this chapter) which is incorporated 
by reference into a registration state-
ment subsequent to its effectiveness. 

(2) Plan of acquisition, reorganization, 
arrangement, liquidation, or succession. 

(i) Any material plan of acquisition, 
disposition, reorganization, readjust-
ment, succession, liquidation, or ar-
rangement and any amendments there-
to described in the statement or report. 

(ii) The registrant may redact spe-
cific provisions or terms of exhibits re-
quired to be filed by paragraph (b)(2) of 
this section if the registrant custom-
arily and actually treats that informa-
tion as private or confidential and if 
the omitted information is not mate-
rial. If it does so, the registrant should 
mark the exhibit index to indicate that 
portions of the exhibit or exhibits have 
been omitted and include a prominent 
statement on the first page of the re-
dacted exhibit that certain identified 
information has been excluded from 
the exhibit because it is both not mate-
rial and is the type that the registrant 
treats as private or confidential. The 
registrant also must include brackets 
indicating where the information is 
omitted from the filed version of the 
exhibit. If requested by the Commis-
sion or its staff, the registrant must 
promptly provide on a supplemental 
basis an unredacted copy of the exhibit 
and its materiality and privacy or con-
fidentiality analyses. Upon evaluation 
of the registrant’s supplemental mate-
rials, the Commission or its staff may 
require the registrant to amend its fil-
ing to include in the exhibit any pre-
viously redacted information that is 
not adequately supported by the reg-
istrant’s analyses. The registrant may 
request confidential treatment of the 
supplemental material submitted 
under this paragraph (b)(2)(ii) pursuant 
to § 200.83 of this chapter while it is in 

the possession of the Commission or its 
staff. After completing its review of 
the supplemental information, the 
Commission or its staff will return or 
destroy it if the registrant complies 
with the procedures outlined in § 230.418 
or 240.12b–4 of this chapter. 

(3)(i) Articles of incorporation. The ar-
ticles of incorporation of the registrant 
or instruments corresponding thereto 
as currently in effect and any amend-
ments thereto. Whenever the reg-
istrant files an amendment to its arti-
cles of incorporation, it must file a 
complete copy of the articles as 
amended. However, if such amendment 
is being reported on Form 8–K (§ 249.308 
of this chapter), the registrant is re-
quired to file only the text of the 
amendment as a Form 8–K exhibit. In 
such case, a complete copy of the arti-
cles of incorporation as amended must 
be filed as an exhibit to the next Secu-
rities Act registration statement or 
periodic report filed by the registrant 
to which this exhibit requirement ap-
plies. Where it is impracticable for the 
registrant to file a charter amendment 
authorizing new securities with the ap-
propriate state authority prior to the 
effective date of the registration state-
ment registering such securities, the 
registrant may file as an exhibit to the 
registration statement the form of 
amendment to be filed with the state 
authority. In such a case, if material 
changes are made after the copy is 
filed, the registrant must also file the 
changed copy. 

(ii) Bylaws. The bylaws of the reg-
istrant or instruments corresponding 
thereto as currently in effect and any 
amendments thereto. Whenever the 
registrant files an amendment to the 
bylaws, it must file a complete copy of 
the amended bylaws. However, if such 
amendment is being reported on Form 
8–K (§ 249.308 of this chapter), the reg-
istrant is required to file only the text 
of the amendment as a Form 8–K ex-
hibit. In such case, a complete copy of 
the bylaws as amended must be filed as 
an exhibit to the next Securities Act 
registration statement or periodic re-
port filed by the registrant to which 
this exhibit requirement applies. 

(4) Instruments defining the rights of se-
curity holders, including indentures. (i) 
All instruments defining the rights of 
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holders of the equity or debt securities 
being registered including, where appli-
cable, the relevant portion of the arti-
cles of incorporation or by-laws of the 
registrant. 

(ii) Except as set forth in paragraph 
(b)(4)(iii) of this Item for filings on 
Forms S–1, S–4, S–11, N–14, and F–4 
under the Securities Act (§ 239.11, 
239.25, 239.18, 239.23 and 239.34 of this 
chapter) and Forms 10 and 10–K under 
the Exchange Act (§§ 249.210 and 249.310 
of this chapter) all instruments defin-
ing the rights of holders of long-term 
debt of the registrant and its consoli-
dated subsidiaries and for any of its un-
consolidated subsidiaries for which fi-
nancial statements are required to be 
filed. 

(iii) Where the instrument defines 
the rights of holders of long-term debt 
of the registrant and its consolidated 
subsidiaries and for any of its uncon-
solidated subsidiaries for which finan-
cial statements are required to be filed, 
there need not be filed: 

(A) Any instrument with respect to 
long-term debt not being registered if 
the total amount of securities author-
ized thereunder does not exceed 10 per-
cent of the total assets of the reg-
istrant and its subsidiaries on a con-
solidated basis and if there is filed an 
agreement to furnish a copy of such 
agreement to the Commission upon re-
quest; 

(B) Any instrument with respect to 
any class of securities if appropriate 
steps to assure the redemption or re-
tirement of such class will be taken 
prior to or upon delivery by the reg-
istrant of the securities being reg-
istered; or 

(C) Copies of instruments evidencing 
scrip certificates for fractions of 
shares. 

(iv) If any of the securities being reg-
istered are, or will be, issued under an 
indenture to be qualified under the 
Trust Indenture Act, the copy of such 
indenture which is filed as an exhibit 
shall include or be accompanied by: 

(A) A reasonably itemized and in-
formative table of contents; and 

(B) A cross-reference sheet showing 
the location in the indenture of the 
provisions inserted pursuant to sec-
tions 310 through 318(a) inclusive of the 
Trust Indenture Act of 1939. 

(v) With respect to Forms 8–K and 10– 
Q under the Exchange Act that are 
filed and that disclose, in the text of 
the Form 10–Q, the interim financial 
statements, or the footnotes thereto 
the creation of a new class of securities 
or indebtedness or the modification of 
existing rights of security holders, file 
all instruments defining the rights of 
holders of these securities or indebted-
ness. However, there need not be filed 
any instrument with respect to long- 
term debt not being registered which 
meets the exclusion set forth in para-
graph (b)(4)(iii)(A) of this Item. 

(vi) For each class of securities that 
is registered under Section 12 of the 
Exchange Act, provide the information 
required by Item 202(a) through (d) and 
(f) of Regulation S–K (§ 229.202 of this 
chapter). 

Instruction 1 to paragraph (b)(4)(vi). A 
registrant is only required to provide 
the information called for by Item 
601(b)(4)(vi) if it is filing an annual re-
port under Exchange Act Section 13(a) 
or 15(d). 

Instruction 2 to paragraph (b)(4)(vi). 
For purposes of Item 601(b)(4)(vi), all 
references in Item 202 to securities to 
be or being registered, offered, or sold 
will mean securities that are registered 
as of the end of the period covered by 
the report with which the exhibit is 
filed. In addition, for purposes of this 
Item, the disclosure will be required 
for classes of securities that have not 
been retired by the end of the period 
covered by the report. 

Instruction 3 to paragraph (b)(4)(vi). 
The registrant may incorporate by ref-
erence to an exhibit previously filed in 
satisfaction of Item 601(b)(4)(vi) of Reg-
ulation S–K, as applicable, so long as 
there has not been any change to the 
information called for by Item 202 
(§ 229.202 of this chapter) since the fil-
ing date of the linked filing. Such 
hyperlink will be deemed to satisfy the 
requirements of Item 601(b)(4)(vi) for 
the current filing. 

Instruction 1 to paragraph (b)(4): There need 
not be filed any instrument which defines 
the rights of participants (not as security 
holders) pursuant to an employee benefit 
plan. 
Instruction 2 to paragraph (b)(4) (for electronic 
filings): If the instrument defining the rights 
of security holders is in the form of a certifi-
cate, the text appearing on the certificate 
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shall be reproduced in an electronic filing to-
gether with a description of any other graph-
ic and image material appearing on the cer-
tificate, as provided in Rule 304 of Regula-
tion S-T (§ 232.304 of this chapter). 

(5) Opinion re legality. (i) An opinion 
of counsel as to the legality of the se-
curities being registered, indicating 
whether they will, when sold, be le-
gally issued, fully paid and non-assess-
able, and, if debt securities, whether 
they will be binding obligations of the 
registrant. 

(ii) If the securities being registered 
are issued under a plan and the plan is 
subject to the requirements of ERISA 
furnish either: 

(A) An opinion of counsel which con-
firms compliance of the provisions of 
the written documents constituting 
the plan with the requirements of 
ERISA pertaining to such provisions; 
or 

(B) A copy of the Internal Revenue 
Service determination letter that the 
plan is qualified under section 401 of 
the Internal Revenue Code; or 

(iii) If the securities being registered 
are issued under a plan which is subject 
to the requirements of ERISA and the 
plan has been amended subsequent to 
the filing of paragraph (b)(5)(ii) (A) or 
(B) above, furnish either: 

(A) An opinion of counsel which con-
firms compliance of the amended provi-
sions of the plan with the requirements 
of ERISA pertaining to such provi-
sions; or 

(B) A copy of the Internal Revenue 
Service determination letter that the 
amended plan is qualified under section 
401 of the Internal Revenue Code. 

NOTE: Attention is directed to Item 8 of 
Form S–8 for exemptions to this exhibit re-
quirement applicable to that Form. 

(6) [Reserved] 
(7) Correspondence from an independent 

accountant regarding non-reliance on a 
previously issued audit report or com-
pleted interim review. Any written no-
tice from the registrant’s current or 
previously engaged independent ac-
countant that the independent ac-
countant is withdrawing a previously 
issued audit report or that a previously 
issued audit report or completed in-
terim review, covering one or more 
years or interim periods for which the 
registrant is required to provide finan-

cial statements under Regulation S-X 
(part 210 of this chapter), should no 
longer be relied upon. In addition, any 
letter, pursuant to Item 4.02(c) of Form 
8–K (§ 249.308 of this chapter), from the 
independent accountant to the Com-
mission stating whether the inde-
pendent accountant agrees with the 
statements made by the registrant de-
scribing the events giving rise to the 
notice. 

(8) Opinion re tax matters. For filings 
on Form S–11 under the Securities Act 
(§ 239.18) or those to which Securities 
Act Industry Guide 5 applies, an opin-
ion of counsel or of an independent 
public or certified public accountant 
or, in lieu thereof, a revenue ruling 
from the Internal Revenue Service, 
supporting the tax matters and con-
sequences to the shareholders as de-
scribed in the filing when such tax 
matters are material to the trans-
action for which the registration state-
ment is being filed. This exhibit other-
wise need only be filed with the other 
applicable registration forms where the 
tax consequences are material to an in-
vestor and a representation as to tax 
consequences is set forth in the filing. 
If a tax opinion is set forth in full in 
the filing, an indication that such is 
the case may be made in lieu of filing 
the otherwise required exhibit. Such 
tax opinions may be conditioned or 
may be qualified, so long as such condi-
tions and qualifications are adequately 
described in the filing. 

(9) Voting trust agreement. Any voting 
trust agreements and amendments 
thereto. 

(10) Material contracts. (i)(A) Every 
contract not made in the ordinary 
course of business that is material to 
the registrant and is to be performed in 
whole or in part at or after the filing of 
the registration statement or report. 
In addition, for newly reporting reg-
istrants, every contract not made in 
the ordinary course of business that is 
material to the registrant and that was 
entered into not more than two years 
before the date on which such reg-
istrant: 

(1) First files a registration state-
ment or report; or 

(2) Completes a transaction that had 
the effect of causing it to cease being a 
public shell company. 
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(B) The only contracts that need to 
be filed are those to which the reg-
istrant or a subsidiary of the registrant 
is a party or has succeeded to a party 
by assumption or assignment or in 
which the registrant or such subsidiary 
has a beneficial interest. 

(ii) If the contract is such as ordi-
narily accompanies the kind of busi-
ness conducted by the registrant and 
its subsidiaries, it will be deemed to 
have been made in the ordinary course 
of business and need not be filed unless 
it falls within one or more of the fol-
lowing categories, in which case it 
shall be filed except where immaterial 
in amount or significance: 

(A) Any contract to which directors, 
officers, promoters, voting trustees, se-
curity holders named in the registra-
tion statement or report, or under-
writers are parties other than con-
tracts involving only the purchase or 
sale of current assets having a deter-
minable market price, at such market 
price; 

(B) Any contract upon which the reg-
istrant’s business is substantially de-
pendent, as in the case of continuing 
contracts to sell the major part of reg-
istrant’s products or services or to pur-
chase the major part of registrant’s re-
quirements of goods, services or raw 
materials or any franchise or license or 
other agreement to use a patent, for-
mula, trade secret, process or trade 
name upon which registrant’s business 
depends to a material extent; 

(C) Any contract calling for the ac-
quisition or sale of any property, plant 
or equipment for a consideration ex-
ceeding 15 percent of such fixed assets 
of the registrant on a consolidated 
basis; or 

(D) Any material lease under which a 
part of the property described in the 
registration statement or report is held 
by the registrant. 

(iii)(A) Any management contract or 
any compensatory plan, contract or ar-
rangement, including but not limited 
to plans relating to options, warrants 
or rights, pension, retirement or de-
ferred compensation or bonus, incen-
tive or profit sharing (or if not set 
forth in any formal document, a writ-
ten description thereof) in which any 
director or any of the named executive 
officers of the registrant, as defined by 

Item 402(a)(3) (§ 229.402(a)(3)), partici-
pates shall be deemed material and 
shall be filed; and any other manage-
ment contract or any other compen-
satory plan, contract, or arrangement 
in which any other executive officer of 
the registrant participates shall be 
filed unless immaterial in amount or 
significance. 

(B) Any compensatory plan, contract 
or arrangement adopted without the 
approval of security holders pursuant 
to which equity may be awarded, in-
cluding, but not limited to, options, 
warrants or rights (or if not set forth 
in any formal document, a written de-
scription thereof), in which any em-
ployee (whether or not an executive of-
ficer of the registrant) participates 
shall be filed unless immaterial in 
amount or significance. A compensa-
tion plan assumed by a registrant in 
connection with a merger, consolida-
tion or other acquisition transaction 
pursuant to which the registrant may 
make further grants or awards of its 
equity securities shall be considered a 
compensation plan of the registrant for 
purposes of the preceding sentence. 

(C) Notwithstanding paragraph 
(b)(10)(iii)(A) above, the following man-
agement contracts or compensatory 
plans, contracts or arrangements need 
not be filed: 

(1) Ordinary purchase and sales agen-
cy agreements. 

(2) Agreements with managers of 
stores in a chain organization or simi-
lar organization. 

(3) Contracts providing for labor or 
salesmen’s bonuses or payments to a 
class of security holders, as such. 

(4) Any compensatory plan, contract 
or arrangement which pursuant to its 
terms is available to employees, offi-
cers or directors generally and which 
in operation provides for the same 
method of allocation of benefits be-
tween management and nonmanage-
ment participants. 

(5) Any compensatory plan, contract 
or arrangement if the registrant is a 
foreign private issuer that furnishes 
compensatory information under Item 
402(a)(1) (§ 229.402(a)(1)) and the public 
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filing of the plan, contract or arrange-
ment, or portion thereof, is not re-
quired in the registrant’s home coun-
try and is not otherwise publicly dis-
closed by the registrant. 

(6) Any compensatory plan, contract, 
or arrangement if the registrant is a 
wholly owned subsidiary of a company 
that has a class of securities registered 
pursuant to section 12 or files reports 
pursuant to section 15(d) of the Ex-
change Act and is filing a report on 
Form 10–K or registering debt instru-
ments or preferred stock that are not 
voting securities on Form S–1. 

(iv) The registrant may redact spe-
cific provisions or terms of exhibits re-
quired to be filed by this paragraph 
(b)(10) if the registrant customarily 
and actually treats that information as 
private or confidential and if the omit-
ted information is not material. If it 
does so, the registrant should mark the 
exhibit index to indicate that portions 
of the exhibit or exhibits have been 
omitted and include a prominent state-
ment on the first page of the redacted 
exhibit that certain identified informa-
tion has been excluded from the exhibit 
because it is both not material and is 
the type that the registrant treats as 
private or confidential. The registrant 
also must include brackets indicating 
where the information is omitted from 
the filed version of the exhibit. If re-
quested by the Commission or its staff, 
the registrant must promptly provide 
on a supplemental basis an unredacted 
copy of the exhibit and its materiality 
and privacy or confidentiality anal-
yses. Upon evaluation of the reg-
istrant’s supplemental materials, the 
Commission or its staff may require 
the registrant to amend its filing to in-
clude in the exhibit any previously re-
dacted information that is not ade-
quately supported by the registrant’s 
analyses. The registrant may request 
confidential treatment of the supple-
mental material submitted under this 
paragraph (b)(10)(iv) pursuant to § 200.83 
of this chapter while it is in the posses-
sion of the Commission or its staff. 
After completing its review of the sup-
plemental information, the Commis-
sion or its staff will return or destroy 
it if the registrant complies with the 
procedures outlined in § 230.418 or 
240.12b–4 of this chapter. 

Instruction 1 to paragraph (b)(10) of Item 601: 
For purposes of paragraph (b)(10)(i) of this 
Item, a ‘‘newly reporting registrant’’ is: 

1. Any registrant filing a registration 
statement that, at the time of such filing, is 
not subject to the reporting requirements of 
Section 13(a) or 15(d) of the Exchange Act, 
whether or not such registrant has ever pre-
viously been subject to the reporting re-
quirements of Section 13(a) or 15(d), 

2. Any registrant that has not filed an an-
nual report since the revival of a previously 
suspended reporting obligation, and 

3. Any registrant that: 
a. Was a shell company, other than a busi-

ness combination related shell company, as 
defined in Rule 12b–2 under the Exchange Act 
(17 CFR 240.12b–2), immediately before com-
pleting a transaction that has the effect of 
causing it to cease being a shell company 
and 

b. Has not filed a registration statement or 
Form 8–K as required by Items 2.01 and 5.06 
of that form, since the completion of such 
transaction. 

4. For example, newly reporting reg-
istrants would include a registrant that is 
filing its first registration statement under 
the Securities Act or the Exchange Act, and 
a registrant that was a public shell company, 
other than a business combination related 
shell company, and completes a reverse 
merger transaction causing it to cease being 
a shell company. 

Instruction 2 to paragraph (b)(10): With the 
exception of management contracts, in order 
to comply with paragraph (b)(10)(iii) of this 
section, registrants need only file copies of 
the various compensatory plans and need not 
file each individual director’s or executive 
officer’s personal agreement under the plans 
unless there are particular provisions in such 
personal agreements whose disclosure in an 
exhibit is necessary to an investor’s under-
standing of that individual’s compensation 
under the plan. 

Instruction 3 to paragraph (b)(10): If a mate-
rial contract is executed or becomes effec-
tive during the reporting period reflected by 
a Form 10–Q or Form 10–K, it must be filed 
as an exhibit to the Form 10–Q or Form 10– 
K filed for the corresponding period. See 
paragraph (a)(4) of this Item. With respect to 
quarterly reports on Form 10–Q, only those 
contracts executed or becoming effective 
during the most recent period reflected in 
the report must be filed. 

(11)–(12) [Reserved] 
(13) Annual or quarterly report to secu-

rity holders. (i) The registrant’s annual 
report to security holders for its last 
fiscal year or its quarterly report to se-
curity holders, if all or a portion there-
of is incorporated by reference in the 
filing. Such report, except for those 
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portions thereof that are expressly in-
corporated by reference in the filing, is 
to be furnished for the information of 
the Commission and is not to be 
deemed ‘‘filed’’ as part of the filing. If 
the financial statements in the report 
have been incorporated by reference in 
the filing, the accountant’s certificate 
must be manually signed in one copy. 
See Rule 439 (§ 230.439 of this chapter). 

(ii) Electronic filings. If all, or any 
portion, of the annual or quarterly re-
port to security holders is incorporated 
by reference into any electronic filing, 
all, or such portion of the annual or 
quarterly report to security holders so 
incorporated, must be filed in elec-
tronic format as an exhibit to the fil-
ing. 

(14) Code of ethics. Any code of ethics, 
or amendment thereto, that is the sub-
ject of the disclosure required by 
§ 229.406 (Item 406 of Regulation S–K) or 
Item 5.05 of Form 8–K (§ 249.308 of this 
chapter), to the extent that the reg-
istrant intends to satisfy the Item 406 
or Item 5.05 requirements through fil-
ing of an exhibit. 

(15) Letter re unaudited interim finan-
cial information. A letter, where appli-
cable, from the independent account-
ant that acknowledges awareness of 
the use in a registration statement of a 
report on unaudited interim financial 
information that pursuant to Rule 
436(c) under the Securities Act 
(§ 230.436(c) of this chapter) is not con-
sidered a part of a registration state-
ment prepared or certified by an ac-
countant or a report prepared or cer-
tified by an accountant within the 
meaning of sections 7 and 11 of that 
Act. Such letter may be filed with the 
registration statement, an amendment 
thereto, or a report on Form 10–Q 
which is incorporated by reference into 
the registration statement. 

(16) Letter re change in certifying ac-
countant. A letter from the registrant’s 
former independent accountant regard-
ing its concurrence or disagreement 
with the statements made by the reg-
istrant in the current report con-
cerning the resignation or dismissal as 
the registrant’s principal accountant. 

(17) Correspondence on departure of di-
rector. Any written correspondence 
from a former director concerning the 
circumstances surrounding the former 

director’s retirement, resignation, re-
fusal to stand for re-election or re-
moval, including any letter from the 
former director to the registrant stat-
ing whether the former director agrees 
with statements made by the reg-
istrant describing the former director’s 
departure. 

(18) Letter re change in accounting 
principles. Unless previously filed, a let-
ter from the registrant’s independent 
accountant indicating whether any 
change in accounting principles or 
practices followed by the registrant, or 
any change in the method of applying 
any such accounting principles or prac-
tices, which affected the financial 
statements being filed with the Com-
mission in the report or which is rea-
sonably certain to affect the financial 
statements of future fiscal years is to 
an alternative principle which in his 
judgment is preferable under the cir-
cumstances. No such letter need be 
filed when such change is made in re-
sponse to a standard adopted by the Fi-
nancial Accounting Standards Board 
that creates a new accounting prin-
ciple, that expresses a preference for an 
accounting principle, or that rejects a 
specific accounting principle. 

(19) Insider trading policies and proce-
dures. Any insider trading policies and 
procedures, or amendments thereto, 
that are the subject of the disclosure 
required by § 229.408(b) (Item 408(b) of 
Regulation S–K). 

(20) Other documents or statements to 
security holders. If the registrant makes 
available to its stockholders or other-
wise publishes, within the period pre-
scribed for filing the report, a docu-
ment or statement containing informa-
tion meeting some or all of the require-
ments of this form the information 
called for may be incorporated by ref-
erence to such published document or 
statement provided copies thereof are 
filed as an exhibit to the report on this 
form. 

(21) Subsidiaries of the registrant. (i) 
List all subsidiaries of the registrant, 
the state or other jurisdiction of incor-
poration or organization of each, and 
the names under which such subsidi-
aries do business. This list may be in-
corporated by reference from a docu-
ment which includes a complete and 
accurate list. 
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(ii) The names of particular subsidi-
aries may be omitted if the unnamed 
subsidiaries, considered in the aggre-
gate as a single subsidiary, would not 
constitute a significant subsidiary as 
of the end of the year covered by this 
report. (See the definition of ‘‘signifi-
cant subsidiary’’ in Rule 1–02(w) (17 
CFR 210.1–02(w)) of Regulation S-X.) 
The names of consolidated wholly- 
owned multiple subsidiaries carrying 
on the same line of business, such as 
chain stores or small loan companies, 
may be omitted, provided the name of 
the immediate parent, the line of busi-
ness, the number of omitted subsidi-
aries operating in the United States 
and the number operating in foreign 
countries are given. This instruction 
shall not apply, however, to banks, in-
surance companies, savings and loan 
associations or to any subsidiary sub-
ject to regulation by another Federal 
agency. 

(22) Subsidiary guarantors and issuers 
of guaranteed securities and affiliates 
whose securities collateralize securities of 
the registrant. List each of the entities 
in paragraphs (b)(22)(i) and (ii) of this 
section under an appropriately cap-
tioned heading that identifies the asso-
ciated securities. An entity need not be 
listed more than once so long as its 
role as issuer, co-issuer, or guarantor 
of a guaranteed security and/or as affil-
iate whose security is pledged as col-
lateral for a registrant’s security is 
clearly indicated with respect to each 
applicable security: 

(i) For a registrant that is the parent 
company (as that term is defined in 
§ 210.3–10(b)(1) of this chapter) and sub-
ject to § 210.13–01 of this chapter, each 
of the registrant’s subsidiaries that is a 
guarantor, issuer, or co-issuer of the 
guaranteed security subject to Section 
13(a) or 15(d) of the Securities Ex-
change Act of 1934, or the offer and sale 
of which is being registered under the 
Securities Act of 1933; and 

(ii) For a registrant that is subject to 
§ 210.13–02 of this chapter, each of the 
registrant’s affiliates whose security is 
pledged as collateral for the reg-
istrant’s security subject to Section 
13(a) or Section 15(d) of the Securities 
Exchange Act of 1934, or the offer and 
sale of which is being registered under 
the Securities Act of 1933. For each af-

filiate, also identify the security or se-
curities pledged as collateral. 

(23) Consents of experts and counsel— 
(i) Securities Act filings. All written con-
sents required to be filed shall be dated 
and manually signed. Where the con-
sent of an expert or counsel is con-
tained in his report or opinion or else-
where in the registration statement or 
document filed therewith, a reference 
shall be made in the index to the re-
port, the part of the registration state-
ment or document or opinion, con-
taining the consent. 

(ii) Exchange Act reports. Where the 
filing of a written consent is required 
with respect to material incorporated 
by reference in a previously filed reg-
istration statement under the Securi-
ties Act, such consent may be filed as 
exhibit to the material incorporated by 
reference. Such consents shall be dated 
and manually signed. 

(24) Power of attorney. If any name is 
signed to the registration statement or 
report pursuant to a power of attorney, 
manually signed copies of such power 
of attorney shall be filed. Where the 
power of attorney is contained else-
where in the registration statement or 
documents filed therewith a reference 
shall be made in the index to the part 
of the registration statement or docu-
ment containing such power of attor-
ney. In addition, if the name of any of-
ficer signing on behalf of the registrant 
is signed pursuant to a power of attor-
ney, certified copies of a resolution of 
the registrant’s board of directors au-
thorizing such signature shall also be 
filed. A power of attorney that is filed 
with the Commission shall relate to a 
specific filing or an amendment there-
to, provided, however, that a power of 
attorney relating to a registration 
statement under the Securities Act or 
an amendment thereto also may relate 
to any registration statement for the 
same offering that is to be effective 
upon filing pursuant to Rule 462(b) 
under the Securities Act (§ 230.462(b) of 
this chapter). A power of attorney that 
confers general authority shall not be 
filed with the Commission. 

(25) Statement of eligibility of trustee. 
(i) A statement of eligibility and quali-
fication of each person designated to 
act as trustee under an indenture to be 
qualified under the Trust Indenture 
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Act of 1939. Such statement of eligi-
bility shall be bound separately from 
the other exhibits. 

(ii) Electronic filings. The requirement 
to bind separately the statement of eli-
gibility and qualification of each per-
son designated to act as a trustee 
under the Trust Indenture Act of 1939 
from other exhibits shall not apply to 
statements submitted in electronic for-
mat. Rather, such statements must be 
submitted as exhibits in the same elec-
tronic submission as the registration 
statement to which they relate, or in 
an amendment thereto, except that 
electronic filers that rely on Trust In-
denture Act Section 305(b)(2) for deter-
mining the eligibility of the trustee 
under indentures for securities to be 
issued, offered or sold on a delayed 
basis by or on behalf of the registrant 
shall file such statements separately in 
the manner prescribed by § 260.5b–1 
through § 260.5b–3 of this chapter and 
by the EDGAR Filer Manual. 

(26)–(30) [Reserved] 
(31)(i) Rule 13a–14(a)/15d–14(a) Certifi-

cations. The certifications required by 
Rule 13a–14(a) (17 CFR 240.13a–14(a)) or 
Rule 15d–14(a) (17 CFR 240.15d–14(a)) ex-
actly as set forth below: 

Certifications * I, [identify the certifying indi-
vidual], certify that: 

1. I have reviewed this [specify report] of 
[identify registrant]; 

2. Based on my knowledge, this report does 
not contain any untrue statement of a mate-
rial fact or omit to state a material fact nec-
essary to make the statements made, in 
light of the circumstances under which such 
statements were made, not misleading with 
respect to the period covered by this report; 

3. Based on my knowledge, the financial 
statements, and other financial information 
included in this report, fairly present in all 
material respects the financial condition, re-
sults of operations and cash flows of the reg-
istrant as of, and for, the periods presented 
in this report; 

4. The registrant’s other certifying offi-
cer(s) and I are responsible for establishing 
and maintaining disclosure controls and pro-
cedures (as defined in Exchange Act Rules 
13a–15(e) and 15d–15(e)) and internal control 
over financial reporting (as defined in Ex-
change Act Rules 13a–15(f) and 15d–15(f)) for 
the registrant and have: 

(a) Designed such disclosure controls and 
procedures, or caused such disclosure con-
trols and procedures to be designed under 
our supervision, to ensure that material in-
formation relating to the registrant, includ-

ing its consolidated subsidiaries, is made 
known to us by others within those entities, 
particularly during the period in which this 
report is being prepared; 

(b) Designed such internal control over fi-
nancial reporting, or caused such internal 
control over financial reporting to be de-
signed under our supervision, to provide rea-
sonable assurance regarding the reliability 
of financial reporting and the preparation of 
financial statements for external purposes in 
accordance with generally accepted account-
ing principles; 

(c) Evaluated the effectiveness of the reg-
istrant’s disclosure controls and procedures 
and presented in this report our conclusions 
about the effectiveness of the disclosure 
controlsand procedures, as of the end of the 
period covered by this report based on such 
evaluation; and 

(d) Disclosed in this report any change in 
the registrant’s internal control over finan-
cial reporting that occurred during the reg-
istrant’s most recent fiscal quarter (the reg-
istrant’s fourth fiscal quarter in the case of 
an annual report) that has materially af-
fected, or is reasonably likely to materially 
affect, the registrant’s internal control over 
financial reporting; and 

5. The registrant’s other certifying offi-
cer(s) and I have disclosed, based on our 
most recent evaluation of internal control 
over financial reporting, to the registrant’s 
auditors and the audit committee of the reg-
istrant’s board of directors (or persons per-
forming the equivalent functions): 

(a) All significant deficiencies and mate-
rial weaknesses in the design or operation of 
internal control over financial reporting 
which are reasonably likely to adversely af-
fect the registrant’s ability to record, proc-
ess, summarize and report financial informa-
tion; and 

(b) Any fraud, whether or not material, 
that involves management or other employ-
ees who have a significant role in the reg-
istrant’s internal control over financial re-
porting. 

Date: 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

[Signature] 
llllllllllllllllllllllll

[Title] 

*Provide a separate certification for each 
principal executive officer and principal fi-
nancial officer of the registrant. See Rules 
13a–14(a) and 15d–14(a). 

(ii) Rule 13a–14(d)/15d–14(d) Certifi-
cations. If an asset-backed issuer (as de-
fined in § 229.1101), the certifications re-
quired by Rule 13a–14(d) (17 CFR 
240.13a–14(d)) or Rule 15d–14(d) (17 CFR 
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240.15d–14(d)) exactly as set forth 
below: 

Certifications. 1 I, [identify the certifying in-
dividual], certify that: 

1. I have reviewed this report on Form 10– 
K and all reports on Form 10–D required to 
be filed in respect of the period covered by 
this report on Form 10–K of [identify the 
issuing entity] (the ‘‘Exchange Act periodic 
reports’’); 

2. Based on my knowledge, the Exchange 
Act periodic reports, taken as a whole, do 
not contain any untrue statement of a mate-
rial fact or omit to state a material fact nec-
essary to make the statements made, in 
light of the circumstances under which such 
statements were made, not misleading with 
respect to the period covered by this report; 

3. Based on my knowledge, all of the dis-
tribution, servicing and other information 
required to be provided under Form 10–D for 
the period covered by this report is included 
in the Exchange Act periodic reports; 

4. [I am responsible for reviewing the ac-
tivities performed by the servicer(s) and 
based on my knowledge and the compliance 
review(s) conducted in preparing the servicer 
compliance statement(s) required in this re-
port under Item 1123 of Regulation AB, and 
except as disclosed in the Exchange Act peri-
odic reports, the servicer(s) [has/have] ful-
filled [its/their] obligations under the serv-
icing agreement(s) in all material respects; 
and] 

[Based on my knowledge and the servicer 
compliance statement(s) required in this re-
port under Item 1123 of Regulation AB, and 
except as disclosed in the Exchange Act peri-
odic reports, the servicer(s) [has/have] ful-
filled [its/their] obligations under the serv-
icing agreement(s) in all material respects; 
and] 2 

5. All of the reports on assessment of com-
pliance with servicing criteria for asset- 
backed securities and their related attesta-
tion reports on assessment of compliance 
with servicing criteria for asset-backed secu-
rities required to be included in this report 
in accordance with Item 1122 of Regulation 
AB and Exchange Act Rules 13a–18 and 15d– 
18 have been included as an exhibit to this 
report, except as otherwise disclosed in this 
report. Any material instances of noncompli-
ance described in such reports have been dis-
closed in this report on Form 10–K. 3 

[In giving the certifications above, I have 
reasonably relied on information provided to 
me by the following unaffiliated parties 
[name of servicer, sub-servicer, co-servicer, 
depositor or trustee].] 4 
Date: llllllllllllllllllll

llllllllllllllllllllllll

[Signature] 
[Title] 

1 With respect to asset-backed issuers, the 
certification must be signed by either: (1) 
The senior officer in charge of securitization 
of the depositor if the depositor is signing 
the report on Form 10–K; or (2) The senior of-
ficer in charge of the servicing function of 
the servicer if the servicer is signing the re-
port on Form 10–K on behalf of the issuing 
entity. See Rules 13a–14(e) and 15d–14(e) 
(§§ 240.13a–14(e) and 240.15d–14(e)). If multiple 
servicers are involved in servicing the pool 
assets, the senior officer in charge of the 
servicing function of the master servicer (or 
entity performing the equivalent function) 
must sign if a representative of the servicer 
is to sign the certification. If there is a mas-
ter servicer and one or more underlying 
servicers, the references in the certification 
relate to the master servicer. A natural per-
son must sign the certification in his or her 
individual capacity, although the title of 
that person in the organization of which he 
or she is an officer may be included under 
the signature. 

2 The first version of paragraph 4 is to be 
used when the servicer is signing the report 
on behalf of the issuing entity. The second 
version of paragraph 4 is to be used when the 
depositor is signing the report. 

3 The certification refers to the reports pre-
pared by parties participating in the serv-
icing function that are required to be in-
cluded as an exhibit to the Form 10–K. See 
Item 1122 of Regulation AB (§ 229.1122) and 
Rules 13a–18 and 15d–18 (§§ 240.13a–18 and 
240.15d–18 of this chapter). If a report that is 
otherwise required to be included is not at-
tached, disclosure that the report is not in-
cluded and an associated explanation must 
be provided in the Form 10–K report. 

4 Because the signer of the certification 
must rely in certain circumstances on infor-
mation provided by unaffiliated parties out-
side of the signer’s control, this paragraph 
must be included if the signer is reasonably 
relying on information that unaffiliated 
trustees, depositors, servicers, sub-servicers 
or co-servicers have provided. 

(32) Section 1350 Certifications. (i) The 
certifications required by Rule 13a– 
14(b) (17 CFR 240.13a–14(b)) or Rule 15d– 
14(b) (17 CFR 240.15d–14(b)) and Section 
1350 of Chapter 63 of Title 18 of the 
United States Code (18 U.S.C. 1350). 

(ii) A certification furnished pursu-
ant to this item will not be deemed 
‘‘filed’’ for purposes of Section 18 of the 
Exchange Act (15 U.S.C. 78r), or other-
wise subject to the liability of that sec-
tion. Such certification will not be 
deemed to be incorporated by reference 
into any filing under the Securities Act 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00529 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



520 

17 CFR Ch. II (4–1–25 Edition) § 229.601 

or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference. 

(33) Report on assessment of compliance 
with servicing criteria for asset-backed se-
curities. Each report on assessment of 
compliance with servicing criteria re-
quired by § 229.1122(a). 

(34) Attestation report on assessment of 
compliance with servicing criteria for 
asset-backed securities. Each attestation 
report on assessment of compliance 
with servicing criteria for asset-backed 
securities required by § 229.1122(b). 

(35) Servicer compliance statement. 
Each servicer compliance statement 
required by § 229.1123. 

(36) Certification for shelf offerings of 
asset-backed securities. Provide the cer-
tification required by General Instruc-
tion I.B.1.(a) of Form SF–3 (§ 239.45 of 
this chapter) exactly as set forth 
below: 

Certification 

I [identify the certifying individual] cer-
tify as of [the date of the final prospectus 
under § 230.424 of this chapter] that: 

1. I have reviewed the prospectus relating 
to [title of all securities, the offer and sale of 
which are registered] (the ‘‘securities’’) and 
am familiar with, in all material respects, 
the following: The characteristics of the 
securitized assets underlying the offering 
(the ‘‘securitized assets’’), the structure of 
the securitization, and all material under-
lying transaction agreements as described in 
the prospectus; 

2. Based on my knowledge, the prospectus 
does not contain any untrue statement of a 
material fact or omit to state a material fact 
necessary to make the statements made, in 
light of the circumstances under which such 
statements were made, not misleading; 

3. Based on my knowledge, the prospectus 
and other information included in the reg-
istration statement of which it is a part fair-
ly present, in all material respects, the char-
acteristics of the securitized assets, the 
structure of the securitization and the risks 
of ownership of the securities, including the 
risks relating to the securitized assets that 
would affect the cash flows available to serv-
ice payments or distributions on the securi-
ties in accordance with their terms; and 

4. Based on my knowledge, taking into ac-
count all material aspects of the characteris-
tics of the securitized assets, the structure of 
the securitization, and the related risks as 
described in the prospectus, there is a rea-
sonable basis to conclude that the 
securitization is structured to produce, but 
is not guaranteed by this certification to 

produce, expected cash flows at times and in 
amounts to service scheduled payments of 
interest and the ultimate repayment of prin-
cipal on the securities (or other scheduled or 
required distributions on the securities, how-
ever denominated) in accordance with their 
terms as described in the prospectus. 

5. The foregoing certifications are given 
subject to any and all defenses available to 
me under the federal securities laws, includ-
ing any and all defenses available to an exec-
utive officer that signed the registration 
statement of which the prospectus referred 
to in this certification is part. 
Date: llllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

[Signature] 
llllllllllllllllllllllll

[Title] 
The certification must be signed by the 

chief executive officer of the depositor, as re-
quired by General Instruction I.B.1.(a) of 
Form SF–3. 

(37) through (94) [Reserved] 
(95) Mine Safety Disclosure Exhibit. A 

registrant that is an operator, or that 
has a subsidiary that is an operator, of 
a coal or other mine must provide the 
information required by Item 104 of 
Regulation S–K (§ 229.104 of this chap-
ter) in an exhibit to its Exchange Act 
annual or quarterly report. For pur-
poses of this Item: 

(1) The term coal or other mine means 
a coal or other mine, as defined in sec-
tion 3 of the Federal Mine Safety and 
Health Act of 1977 (30 U.S.C. 802), that 
is subject to the provisions of such Act 
(30 U.S.C. 801 et seq). 

(2) The term operator has the mean-
ing given the term in section 3 of the 
Federal Mine Safety and Health Act of 
1977 (30 U.S.C. 802). 

(3) The term subsidiary has the mean-
ing given the term in Exchange Act 
Rule 12b–2 (17 CFR 240.12b–2). 

(96) Technical report summary. (i) A 
registrant that, pursuant to §§ 229.1300 
through 229.1305 (subpart 229.1300 of 
Regulation S–K), discloses information 
concerning its mineral resources or 
mineral reserves must file a technical 
report summary by one or more quali-
fied persons that, for each material 
property, identifies and summarizes 
the scientific and technical informa-
tion and conclusions reached con-
cerning an initial assessment used to 
support disclosure of mineral re-
sources, or concerning a preliminary or 
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final feasibility study used to support 
disclosure of mineral reserves. At its 
election, a registrant may also file a 
technical report summary from a 
qualified person that identifies and 
summarizes the information reviewed 
and conclusions reached by the quali-
fied person about the registrant’s ex-
ploration results. Please refer to 
§ 229.1302(b) (Item 1302(b) of Regulation 
S–K) for when a registrant must file 
the technical report summary as an ex-
hibit to its Securities Act registration 
statement or Exchange Act registra-
tion statement or report. 

(ii) The technical report summary 
must not include large amounts of 
technical or other project data, either 
in the report or as appendices to the re-
port. The qualified person must draft 
the summary to conform, to the extent 
practicable, with the plain English 
principles set forth in § 230.421 or 
§ 240.13a–20 of this chapter. 

(iii)(A) A technical report summary 
that reports the results of a prelimi-
nary or final feasibility study must 
provide all of the information specified 
in paragraph (b)(96)(iii)(B) of this sec-
tion. A technical report summary that 
reports the results of an initial assess-
ment must, at a minimum, provide the 
information specified in paragraphs 
(b)(96)(iii)(B)(1) through (11) and (20) 
through (25) of this section, and may 
also include the information specified 
in paragraph (b)(96)(iii)(B)(19) of this 
section. A technical report summary 
that reports exploration results must, 
at a minimum, provide the information 
specified in paragraphs (b)(96)(iii)(B)(1) 
through (9) and (20) through (25) of this 
section. 

(B) A qualified person must include 
the following information in the tech-
nical report summary, as required by 
paragraph (b)(96)(iii)(A) of this section, 
to the extent the information is mate-
rial. 

(1) Executive summary. Briefly sum-
marize the most significant informa-
tion in the technical report summary, 
including property description (includ-
ing mineral rights) and ownership, ge-
ology and mineralization, the status of 
exploration, development and oper-
ations, mineral resource and mineral 
reserve estimates, summary capital 
and operating cost estimates, permit-

ting requirements, and the qualified 
person’s conclusions and recommenda-
tions. The executive summary must be 
brief and should not contain all of the 
detailed information in the technical 
support summary. 

(2) Introduction. Disclose: 
(i) The registrant for whom the tech-

nical report summary was prepared; 
(ii) The terms of reference and pur-

pose for which the technical report 
summary was prepared, including 
whether the technical report sum-
mary’s purpose was to report mineral 
resources, mineral reserves, or explo-
ration results; 

(iii) The sources of information and 
data contained in the technical report 
summary or used in its preparation, 
with citations if applicable; 

(iv) The details of the personal in-
spection on the property by each quali-
fied person or, if applicable, the reason 
why a personal inspection has not been 
completed; and 

(v) That the technical report sum-
mary updates a previously filed tech-
nical report summary, identified by 
name and date, when applicable. 

(3) Property description. (i) Describe 
the location of the property, accurate 
to within one mile, using an easily rec-
ognizable coordinate system. The 
qualified person must provide appro-
priate maps, with proper engineering 
detail (such as scale, orientation, and 
titles) to portray the location of the 
property. Such maps must be legible on 
the page when printed. 

(ii) Disclose the area of the property. 
(iii) Disclose the name or number of 

each title, claim, mineral right, lease, 
or option under which the registrant 
and its subsidiaries have or will have 
the right to hold or operate the prop-
erty. If held by leases or options, the 
registrant must provide the expiration 
dates of such leases or options and as-
sociated payments. 

(iv) Describe the mineral rights, and 
how such rights have been obtained at 
this location, indicating any conditions 
that the registrant must meet in order 
to obtain or retain the property. 

(v) Describe any significant encum-
brances to the property, including cur-
rent and future permitting require-
ments and associated timelines, permit 
conditions, and violations and fines. 
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(vi) Disclose any other significant 
factors and risks that may affect ac-
cess, title, or the right or ability to 
perform work on the property. 

(vii) If the registrant holds a royalty 
or similar interest in the property, ex-
cept as provided under §§ 229.1303(a)(3) 
and 229.1304(a)(2), the information in 
paragraph (b)(96)(iii)(B)(3) of this sec-
tion must be provided for the property 
that is owned or operated by a party 
other than the registrant. In this 
event, for example, the report must ad-
dress the documents under which the 
owner or operator holds or operates the 
property, the mineral rights held by 
the owner or operator, conditions re-
quired to be met by the owner or oper-
ator, significant encumbrances, and 
significant factors and risks relating to 
the property or work on the property. 

(4) Accessibility, climate, local re-
sources, infrastructure and physiography. 
Describe: 

(i) The topography, elevation, and 
vegetation; 

(ii) The means of access to the prop-
erty, including highways, towns, riv-
ers, railroads, and airports; 

(iii) The climate and the length of the 
operating season, as applicable; and 

(iv) The availability of and required 
infrastructure, including sources of 
water, electricity, personnel, and sup-
plies. 

(5) History. Describe: 
(i) Previous operations, including the 

names of previous operators, insofar as 
known; and 

(ii) The type, amount, quantity, and 
general results of exploration and de-
velopment work undertaken by any 
previous owners or operators. 

(6) Geological setting, mineralization, 
and deposit. (i) Describe briefly the re-
gional, local, and property geology and 
the significant mineralized zones en-
countered on the property, including a 
summary of the surrounding rock 
types, relevant geological controls, and 
the length, width, depth, and con-
tinuity of the mineralization, together 
with a description of the type, char-
acter, and distribution of the min-
eralization. 

(ii) Each mineral deposit type that is 
the subject of investigation or explo-
ration together with the geological 
model or concepts being applied in the 

investigation or forming the basis of 
the exploration program. 

(iii) The qualified person must in-
clude at least one stratigraphic column 
and one cross-section of the local geol-
ogy to meet the requirements of para-
graph (b)(96)(iii)(B)(6) of this section. 

(7) Exploration. Describe the nature 
and extent of all relevant exploration 
work, conducted by or on behalf of, the 
registrant. 

(i) For all exploration work other 
than drilling, describe: The procedures 
and parameters relating to the surveys 
and investigations; the sampling meth-
ods and sample quality, including 
whether the samples are representa-
tive, and any factors that may have re-
sulted in sample biases; the location, 
number, type, nature, and spacing or 
density of samples collected, and the 
size of the area covered; and the sig-
nificant results of and the qualified 
person’s interpretation of the explo-
ration information. 

(ii) For drilling, describe: The type 
and extent of drilling including the 
procedures followed; any drilling, sam-
pling, or recovery factors that could 
materially affect the accuracy and reli-
ability of the results; and the material 
results and interpretation of the drill-
ing results. For a technical report sum-
mary to support disclosure of explo-
ration results, the qualified person 
must provide information on all sam-
ples or drill holes to meet the require-
ments of this paragraph. If some infor-
mation is excluded, the qualified per-
son must identify the omitted informa-
tion and explain why that information 
is not material. 

(iii) For characterization of 
hydrogeology, describe: The nature and 
quality of the sampling methods used 
to acquire data on surface and ground-
water parameters; the type and appro-
priateness of laboratory techniques 
used to test for groundwater flow pa-
rameters such as permeability, and in-
clude discussions of the quality control 
and quality assurance procedures; re-
sults of laboratory testing and the 
qualified person’s interpretation, in-
cluding any material assumptions, 
which must include descriptions of per-
meable zones or aquifers, flow rates, in- 
situ saturation, recharge rates and 
water balance; and the groundwater 
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models used to characterize aquifers, 
including material assumptions used in 
the modeling. 

(iv) For geotechnical data, testing 
and analysis, describe: The nature and 
quality of the sampling methods used 
to acquire geotechnical data; the type 
and appropriateness of laboratory tech-
niques used to test for soil and rock 
strength parameters, including discus-
sions of the quality control and quality 
assurance procedures; and results of 
laboratory testing and the qualified 
person’s interpretation, including any 
material assumptions. 

(v) Reports must include a plan view 
of the property showing locations of all 
drill holes and other samples. 

(vi) The technical report summary 
must include a description of data con-
cerning drilling, hydrogeology, or 
geotechnical data only to the extent 
such data is relevant and available. 

Instruction 1 to paragraph 
(b)(96)(iii)(B)(7): The technical report 
summary must comply with all disclo-
sure standards for exploration results 
under §§ 229.1300 through 229.1305 (sub-
part 229.1300 of Regulation S–K). 

Instruction 2 to paragraph 
(b)(96)(iii)(B)(7): For a technical report 
summary to support disclosure of min-
eral resources or mineral reserves, the 
qualified person can meet the require-
ments of paragraph (b)(96)(iii)(B)(7)(ii) 
of this section by providing sampling 
(including drilling) plans, representa-
tive plans, and cross-sections of re-
sults. 

Instruction 3 to paragraph 
(b)(96)(iii)(B)(7): If disclosing an explo-
ration target, provide such disclosure 
in a subsection of the Exploration sec-
tion of the technical report summary 
that is clearly captioned as a discus-
sion of an exploration target. That sec-
tion must include all of the disclosure 
required under § 229.1302(c). 

(8) Sample preparation, analyses, and 
security. Describe: 

(i) Sample preparation methods and 
quality control measures employed 
prior to sending samples to an analyt-
ical or testing laboratory, sample split-
ting and reduction methods, and the 
security measures taken to ensure the 
validity and integrity of samples; 

(ii) Sample preparation, assaying and 
analytical procedures used, the name 

and location of the analytical or test-
ing laboratories, the relationship of the 
laboratory to the registrant, and 
whether the laboratories are certified 
by any standards association and the 
particulars of such certification; 

(iii) The nature, extent, and results of 
quality control procedures and quality 
assurance actions taken or rec-
ommended to provide adequate con-
fidence in the data collection and esti-
mation process; 

(iv) The adequacy of sample prepara-
tion, security, and analytical proce-
dures, in the opinion of the qualified 
person; and 

(v) If the analytical procedures used 
are not part of conventional industry 
practice, a justification by the quali-
fied person for why he or she believes 
the procedure is appropriate in this in-
stance. 

(9) Data verification. Describe the 
steps taken by the qualified person to 
verify the data being reported on or 
which is the basis of this technical re-
port summary, including: 

(i) Data verification procedures ap-
plied by the qualified person; 

(ii) Any limitations on or failure to 
conduct such verification, and the rea-
sons for any such limitations or fail-
ure; and 

(iii) The qualified person’s opinion on 
the adequacy of the data for the pur-
poses used in the technical report sum-
mary. 

(10) Mineral processing and metallur-
gical testing. Describe: 

(i) The nature and extent of the min-
eral processing or metallurgical test-
ing and analytical procedures; 

(ii) The degree to which the test sam-
ples are representative of the various 
types and styles of mineralization and 
the mineral deposit as a whole; 

(iii) The name and location of the an-
alytical or testing laboratories, the re-
lationship of the laboratory to the reg-
istrant, whether the laboratories are 
certified by any standards association 
and the particulars of such certifi-
cation; 
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(iv) The relevant results including 
the basis for any assumptions or pre-
dictions about recovery estimates. Dis-
cuss any processing factors or delete-
rious elements that could have a sig-
nificant effect on potential economic 
extraction; and 

(v) The adequacy of the data for the 
purposes used in the technical report 
summary, in the opinion of the quali-
fied person. If the analytical proce-
dures used in the analysis are not part 
of conventional industry practice, the 
qualified person must state so and pro-
vide a justification for why he or she 
believes the procedure is appropriate in 
this instance. 

(11) Mineral resource estimates. If this 
item is included, the technical report 
summary must: 

(i) Describe the key assumptions, pa-
rameters, and methods used to esti-
mate the mineral resources, in suffi-
cient detail for a reasonably informed 
person to understand the basis for and 
how the qualified person estimated the 
mineral resources. The technical report 
summary must include mineral re-
source estimates at a specific point of 
reference selected by the qualified per-
son. The selected point of reference 
must be disclosed in the technical re-
port summary; 

(ii) Provide the qualified person’s es-
timates of mineral resources for all 
commodities, including estimates of 
quantities, grade or quality, cut-off 
grades, and metallurgical or processing 
recoveries. Unless otherwise stated, 
cut-off grades also refer to net smelter 
returns, pay limits, and other similar 
terms. The qualified person preparing 
the mineral resource estimates must 
round off, to appropriate significant 
figures chosen to reflect order of accu-
racy, any estimates of quantity and 
grade or quality. If the qualified person 
chooses to disclose mineral resources 
inclusive of mineral reserves, he or she 
must also clearly state the mineral re-
sources exclusive of mineral reserves in 
the technical report summary; 

(iii) Include the qualified person’s es-
timates of cut-off grades based on as-
sumed costs for surface or underground 
operations and commodity prices that 
provide a reasonable basis for estab-
lishing the prospects of economic ex-
traction for mineral resources. The 

qualified person must disclose the price 
used for each commodity and explain, 
with particularity, his or her reasons 
for using the selected price, including 
the material assumptions underlying 
the selection. This explanation must 
include disclosure of the time frame 
used to estimate the commodity price 
and unit costs for cut-off grade esti-
mation and the reasons justifying the 
selection of that time frame. The 
qualified person may use a price set by 
contractual arrangement, provided 
that such price is reasonable, and the 
qualified person discloses that he or 
she is using a contractual price when 
disclosing the price used; 

(iv) Provide the qualified person’s 
classification of mineral resources into 
inferred, indicated, and measured min-
eral resources in accordance with 
§ 229.1302(d)(1)(iii)(A) (Item 
1302(d)(1)(iii)(A) of Regulation S–K). 
The qualified person must disclose the 
criteria used to classify a resource as 
inferred, indicated, or measured and 
must justify the classification; 

(v) Discuss the uncertainty in the es-
timates of inferred, indicated, and 
measured mineral resources, and ex-
plain the sources of uncertainty and 
how they were considered in the uncer-
tainty estimates. The qualified person 
must consider all sources of uncer-
tainty associated with each class of 
mineral resources. Sources of uncer-
tainty that affect such reporting of un-
certainty include sampling or drilling 
methods, data processing and handling, 
geologic modeling, and estimation. The 
qualified person must support the dis-
closure of uncertainty associated with 
each class of mineral resources with a 
list of all factors considered and ex-
plain how those factors contributed to 
the final conclusion about the level of 
uncertainty underlying the resource 
estimates. The qualified person is not 
required to use estimates of confidence 
limits derived from geostatistics or 
other numerical methods to support 
the disclosure of uncertainty sur-
rounding mineral resource classifica-
tion. If the qualified person chooses to 
use confidence limit estimates from 
geostatistics or other numerical meth-
ods, he or she should consider the limi-
tations of these methods and adjust the 
estimates appropriately to reflect 
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sources of uncertainty that are not ac-
counted for by these methods; 

(vi) When reporting the grade or qual-
ity for a multiple commodity mineral 
resource as metal or mineral equiva-
lent, disclose the individual grade of 
each metal or mineral and the com-
modity prices, recoveries, and any 
other relevant conversion factors used 
to estimate the metal or mineral 
equivalent grade; and 

(vii) Provide the qualified person’s 
opinion on whether all issues relating 
to all relevant technical and economic 
factors likely to influence the prospect 
of economic extraction can be resolved 
with further work. 

Instruction 1 to paragraph 
(b)(96)(iii)(B)(11): The technical report 
summary must comply with all disclo-
sure standards for mineral resources 
under §§ 229.1300 through 229.1305 (sub-
part 229.1300 of Regulation S–K). 

Instruction 2 to paragraph 
(b)(96)(iii)(B)(11): Sections 229.1303 and 
229.1304 (Items 1303 and 1304 of Regula-
tion S–K) notwithstanding, in this 
technical report summary, mineral re-
source estimates may be inclusive of 
mineral reserves so long as this is 
clearly stated with equal prominence 
to the rest of the item. 

(12) Mineral reserve estimates. If this 
item is included, the technical report 
summary must: 

(i) Describe the key assumptions, pa-
rameters, and methods used to esti-
mate the mineral reserves, in sufficient 
detail for a reasonably informed person 
to understand the basis for converting, 
and how the qualified person con-
verted, indicated and measured min-
eral resources into the mineral re-
serves. The technical report summary 
must include mineral reserve estimates 
at a specific point of reference selected 
by the qualified person. The qualified 
person must disclose the selected point 
of reference in the technical report 
summary; 

(ii) Provide the qualified person’s es-
timates of mineral reserves for all 
commodities, including estimates of 
quantities, grade or quality, cut-off 
grades, and metallurgical or processing 
recoveries. The qualified person pre-
paring the mineral resource estimates 
must round off, to appropriate signifi-
cant figures chosen to reflect order of 

accuracy, any estimates of quantity 
and grade or quality; 

(iii) Include the qualified person’s es-
timates of cut-off grades based on de-
tailed cut-off grade analysis that in-
cludes a long term price that provides 
a reasonable basis for establishing that 
the project is economically viable. The 
qualified person must disclose the price 
used for each commodity and explain, 
with particularity, his or her reasons 
for using the selected price, including 
the material assumptions underlying 
the selection. This explanation must 
include disclosure of the time frame 
used to estimate the price and costs 
and the reasons justifying the selection 
of that time frame. The qualified per-
son may use a price set by contractual 
arrangement, provided that such price 
is reasonable, and the qualified person 
discloses that he or she is using a con-
tractual price when disclosing the price 
used; 

(iv) Provide the qualified person’s 
classification of mineral reserves into 
probable and proven mineral reserves 
in accordance with § 229.1302(e)(2) (Item 
1302(e)(2) of Regulation S–K); 

(v) When reporting the grade or qual-
ity for a multiple commodity mineral 
reserve as metal or mineral equivalent, 
disclose the individual grade of each 
metal or mineral and the commodity 
prices, recoveries, and any other rel-
evant conversion factors used to esti-
mate the metal or mineral equivalent 
grade; and 

(vi) Provide the qualified person’s 
opinion on how the mineral reserve es-
timates could be materially affected by 
risk factors associated with or changes 
to any aspect of the modifying factors. 

Instruction 1 to paragraph 
(b)(96)(iii)(B)(12): The technical report 
summary must comply with all disclo-
sure standards for mineral reserves 
under §§ 229.1300 through 1305 (subpart 
229.1300 of Regulation S–K). 

(13) Mining methods. Describe the cur-
rent or proposed mining methods and 
the reasons for selecting these methods 
as the most suitable for the mineral re-
serves under consideration. Include: 

(i) Geotechnical and hydrological 
models, and other parameters relevant 
to mine designs and plans; 
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(ii) Production rates, expected mine 
life, mining unit dimensions, and min-
ing dilution and recovery factors; 

(iii) Requirements for stripping, un-
derground development, and back-
filling; 

(iv) Required mining equipment fleet 
and machinery, and personnel; and 

(v) At least one map of the final mine 
outline. 

(14) Processing and recovery methods. 
Describe the current or proposed min-
eral processing methods and the rea-
sons for selecting these methods as the 
most suitable for extracting the valu-
able products from the mineralization 
under consideration. Include: 

(i) A description or flow sheet of any 
current or proposed process plant; 

(ii) Plant throughput and design, 
equipment characteristics and speci-
fications; 

(iii) Current or projected require-
ments for energy, water, process mate-
rials, and personnel; and 

(iv) If the processing method, plant 
design, or other parameter has never 
been used to commercially extract the 
valuable product from such mineraliza-
tion, a justification by the qualified 
person for why he or she believes the 
approach will be successful in this in-
stance. 

Instruction 1 to paragraph 
(b)(96)(iii)(B)(14): If the processing 
method, plant design, or other param-
eter has never been used to commer-
cially extract the valuable product 
from such mineralization and is still 
under development, then no mineral re-
sources or reserves can be disclosed on 
the basis of that method, design, or 
other parameter. 

(15) Infrastructure. Describe the re-
quired infrastructure for the project, 
including roads, rail, port facilities, 
dams, dumps and leach pads, tailings 
disposal, power, water, and pipelines, 
as applicable. Include at least one map 
showing the layout of the infrastruc-
ture. 

(16) Market studies. Describe the mar-
ket for the products of the mine, in-
cluding justification for demand or 
sales over the life of the mine (or 
length of cash flow projections). In-
clude: 

(i) Information concerning markets 
for the property’s production, includ-

ing the nature and material terms of 
any agency relationships and the re-
sults of any relevant market studies, 
commodity price projections, product 
valuation, market entry strategies, 
and product specification require-
ments; and 

(ii) Descriptions of all material con-
tracts required for the issuer to de-
velop the property, including mining, 
concentrating, smelting, refining, 
transportation, handling, hedging ar-
rangements, and forward sales con-
tracts. State which contracts have 
been executed and which are still under 
negotiation. For all contracts with af-
filiated parties, discuss whether the 
registrant obtained the same terms, 
rates or charges as could be obtained 
had the contract been negotiated at 
arm’s length with an unaffiliated third 
party. 

(17) Environmental studies, permitting, 
and plans, negotiations, or agreements 
with local individuals or groups. Describe 
the factors pertaining to environ-
mental compliance, permitting, and 
local individuals or groups, which are 
related to the project. Include: 

(i) The results of environmental stud-
ies (e.g., environmental baseline stud-
ies or impact assessments); 

(ii) Requirements and plans for waste 
and tailings disposal, site monitoring, 
and water management during oper-
ations and after mine closure; 

(iii) Project permitting requirements, 
the status of any permit applications, 
and any known requirements to post 
performance or reclamation bonds; 

(iv) Plans, negotiations, or agree-
ments with local individuals or groups; 

(v) Mine closure plans, including re-
mediation and reclamation plans, and 
the associated costs; 

(vi) The qualified person’s opinion on 
the adequacy of current plans to ad-
dress any issues related to environ-
mental compliance, permitting, and 
local individuals or groups; and 

(vii) Descriptions of any commit-
ments to ensure local procurement and 
hiring. 

(18) Capital and operating costs. (i) 
Provide estimates of capital and oper-
ating costs, with the major compo-
nents set out in tabular form. Explain 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00536 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



527 

Securities and Exchange Commission § 229.601 

and justify the basis for the cost esti-
mates including any contingency budg-
et estimates. State the accuracy level 
of the capital and operating cost esti-
mates. 

(ii) To assess the accuracy of the cap-
ital and operating cost estimates, the 
qualified person must take into ac-
count the risks associated with the 
specific engineering estimation meth-
ods used to arrive at the estimates. As 
part of this analysis, the qualified per-
son must take into consideration the 
accuracy of the estimation methods in 
prior similar environments. The accu-
racy of capital and operating cost esti-
mates must comply with § 229.1302 
(Item 1302 of Regulation S–K). 

(19) Economic analysis. (i) Describe the 
key assumptions, parameters, and 
methods used to demonstrate economic 
viability, and provide all material as-
sumptions including discount rates, ex-
change rates, commodity prices, and 
taxes, royalties, and other government 
levies or interests applicable to the 
mineral project or to production, and 
to revenues or income from the min-
eral project. 

(ii) Disclose the results of the eco-
nomic analysis, including annual cash 
flow forecasts based on an annual pro-
duction schedule for the life of project, 
and measures of economic viability 
such as net present value (NPV), inter-
nal rate of return (IRR), and payback 
period of capital. 

(iii) Include sensitivity analysis re-
sults using variants in commodity 
price, grade, capital and operating 
costs, or other significant input param-
eters, as appropriate, and discuss the 
impact on the results of the economic 
analysis. 

(iv) The qualified person may, but is 
not required to, include an economic 
analysis in an initial assessment. If the 
qualified person includes an economic 
analysis in an initial assessment, the 
qualified person must also include a 
statement, of equal prominence to the 
rest of this section, that, unlike min-
eral reserves, mineral resources do not 
have demonstrated economic viability. 
The qualified person may include in-
ferred mineral resources in the eco-
nomic analysis only if he or she satis-
fies the conditions set forth in 

§ 229.1302(d)(4)(ii) (Item 1302(d)(4)(ii) of 
Regulation S–K). 

(20) Adjacent properties. Where appli-
cable, a qualified person may include 
relevant information concerning an ad-
jacent property if: 

(i) Such information was publicly dis-
closed by the owner or operator of the 
adjacent property; 

(ii) The source of the information is 
identified; 

(iii) The qualified person states that 
he or she has been unable to verify the 
information and that the information 
is not necessarily indicative of the 
mineralization on the property that is 
the subject of the technical report 
summary; and 

(iv) The technical report summary 
clearly distinguishes between the infor-
mation from the adjacent property and 
the information from the property that 
is the subject of the technical report 
summary. 

(21) Other relevant data and informa-
tion. Include any additional informa-
tion or explanation necessary to pro-
vide a complete and balanced presen-
tation of the value of the property to 
the registrant. Information included in 
this item must comply with §§ 229.1300 
through 229.1305 (subpart 229.1300 of 
Regulation S–K). 

(22) Interpretation and conclusions. 
The qualified person must summarize 
the interpretations of and conclusions 
based on the data and analysis in the 
technical report summary. He or she 
must also discuss any significant risks 
and uncertainties that could reason-
ably be expected to affect the reli-
ability or confidence in the exploration 
results, mineral resource or mineral re-
serve estimates, or projected economic 
outcomes. 

(23) Recommendations. If applicable, 
the qualified person must describe the 
recommendations for additional work 
with associated costs. If the additional 
work program is divided into phases, 
the costs for each phase must be pro-
vided along with decision points at the 
end of each phase. 

(24) References. Include a list of all 
references cited in the technical report 
summary in sufficient detail so that a 
reader can locate each reference. 
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(25) Reliance on information provided 
by the registrant. If relying on informa-
tion provided by the registrant for 
matters discussed in the technical re-
port summary, as permitted under 
§ 229.1302(f), provide the disclosure re-
quired pursuant to § 229.1302(f)(2). 

(97) Policy relating to recovery of erro-
neously awarded compensation. A reg-
istrant that at any time during its last 
completed fiscal year had a class of se-
curities listed on a national securities 
exchange registered pursuant to sec-
tion 6 of the Exchange Act (15 U.S.C. 
78f) or a national securities association 
registered pursuant to section 15A of 
the Exchange Act (15 U.S.C. 78o–3) 
must file as an exhibit to its annual re-
port the compensation recovery policy 
required by the applicable listing 
standards adopted pursuant to 17 CFR 
240.10D–1. 

(98) Reports, opinions, or appraisals in 
de-SPAC transactions. If the securities 
to be registered on the form will be 
issued in a de-SPAC transaction, as de-
fined in § 229.1601(a) (Item 1601(a) of 
Regulation S–K), all reports, opinions, 
or appraisals required to be filed or in-
cluded by § 229.1607(c) (Item 1607(c) of 
Regulation S–K). 

(99) Additional exhibits. (i) Any addi-
tional exhibits that the registrant may 
wish to file must be so marked as to in-
dicate clearly the subject matters to 
which they refer. 

(ii) If pursuant to Section 11(a) of the 
Securities Act (15 U.S.C. 77k(a)) an 
issuer makes generally available to its 
security holders an earnings statement 
covering a period of at least 12 months 
beginning after the effective date of 
the registration statement, and if such 
earnings statement is made available 
by ‘‘other methods’’ than those speci-
fied in paragraphs (a) or (b) of § 230.158 
of this chapter, it must be filed as an 
exhibit to the Form 10–Q or the Form 
10–K, as appropriate, covering the pe-
riod in which the earnings statement 
was released. 

(100) [Reserved] 
(101) Interactive Data File. Where a 

registrant prepares its financial state-
ments in accordance with either gen-
erally accepted accounting principles 
as used in the United States or Inter-
national Financial Reporting Stand-
ards as issued by the International Ac-

counting Standards Board, an Inter-
active Data File (§ 232.11 of this chap-
ter) is: 

(i) Required to be submitted. Required 
to be submitted to the Commission in 
the manner provided by § 232.405 of this 
chapter if the registrant is not reg-
istered under the Investment Company 
Act of 1940 (15 U.S.C. 80a–1 et seq.), ex-
cept that an Interactive Data File: 

(A) First is required for a periodic re-
port on Form 10–Q (§ 249.308a of this 
chapter), Form 20–F (§ 249.220f of this 
chapter), or Form 40–F (§ 249.240f of this 
chapter), as applicable; 

(B) Is required for a registration 
statement under the Securities Act 
only if the registration statement con-
tains a price or price range; 

(C) Is required for a Form 8–K 
(§ 249.308 of this chapter): 

(1) Only when: 
(i) The Form 8–K contains audited 

annual financial statements that are a 
revised version of financial statements 
that previously were filed with the 
Commission and that have been revised 
pursuant to applicable accounting 
standards to reflect the effects of cer-
tain subsequent events, including a dis-
continued operation, a change in re-
portable segments or a change in ac-
counting principle. In such case, the 
Interactive Data File will be required 
only as to such revised financial state-
ments regardless of whether the Form 
8–K contains other financial state-
ments; or 

(ii) The Form 8–K includes disclosure 
required to be provided in an Inter-
active Data File pursuant to Item 
1.05(b) of Form 8–K; and 

(2) Except that a business develop-
ment company as defined in Section 
2(a)(48) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–2(a)(48)) also is re-
quired to submit an Interactive Data 
File to the extent required by 
§ 232.405(b)(3)(iii) of this chapter; and 

(D) Is required in any filing that is 
excluded by paragraphs (b)(101)(i)(A), 
(B), or (C) of this section, that contains 
any disclosure required by subpart 
229.1600 of this part but only as to such 
disclosure. 

(ii) Permitted to be submitted. Per-
mitted to be submitted to the Commis-
sion in the manner provided by § 232.405 
of this chapter if the: 
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(A) Registrant is not registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.); and 

(B) Interactive Data File is not re-
quired to be submitted to the Commis-
sion under paragraph (b)(101)(i) of this 
section. 

Instruction 1 to paragraphs (b)(101)(i) 
and (ii): When an Interactive Data File 
is submitted as provided by 
§ 232.405(a)(3)(i) of this chapter, the ex-
hibit index must include the word 
‘‘Inline’’ within the title description 
for any eXtensible Business Reporting 
Language (XBRL)-related exhibit. 

(iii) Not permitted to be submitted. Not 
permitted to be submitted to the Com-
mission if the registrant is registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 et seq.). 

(102) Asset Data File. An Asset Data 
File (as defined in § 232.11 of this chap-
ter) filed pursuant to Item 1111(h)(3) of 
Regulation AB (§ 229.1111(h)(3)). 

(103) Asset related document. Addi-
tional asset-level information or ex-
planatory language pursuant to Item 
1111(h)(4) and (5) of Regulation AB 
(§ 229.1111(h)(4) and (h)(5)). 

(104) Cover Page Interactive Data File. 
A Cover Page Interactive Data File (as 
defined in § 232.11 of this chapter) as re-
quired by Rule 406 of Regulation S–T 
(17 CFR 232.406), and in the manner pro-
vided by the EDGAR Filer Manual. 

(105) [Reserved] 
(106) Static pool. If not included in the 

prospectus filed in accordance with 
§ 230.424(b)(2) or (5) and (h) of this chap-
ter, static pool disclosure as required 
by § 229.1105. 

(107) Filing fee table. The filing fee 
table and related disclosure required by 
Item 16.(c) of Form S–1 (§ 239.11 of this 
chapter), Item 16.(b) of Form S–3 
(§ 239.13 of this chapter), Item 8.(b) of 
Form S–8 (§ 239.16b of this chapter), 
Item 36.(c) of Form S–11 (§ 239.18 of this 
chapter), Item 21.(d) of Form S–4 
(§ 239.25 of this chapter), Item 8.c of 
Form F–1 (§ 239.31 of this chapter), Item 
9.(b) of Form F–3 (§ 239.33 of this chap-
ter), Item 21.(d) of Form F–4 (§ 239.34 of 
this chapter), Item 14.(b) of Form SF–1 
(§ 239.44 of this chapter), and Item 14.(b) 
of Form SF–3 (§ 239.45 of this chapter). 
This exhibit must be submitted as re-
quired by § 232.408 of this chapter (Rule 
408 of Regulation S–T), provided, how-

ever, that if the exhibit is submitted 
pursuant to Item 14(b) of Form SF–1 
(§ 239.44 of this chapter) or Item 14(b) of 
Form SF–3 (§ 239.45 of this chapter), it 
is permitted but not required to be sub-
mitted as otherwise required by Rule 
408. 

[47 FR 11401, Mar. 16, 1982] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 229.601, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

EFFECTIVE DATE NOTE: At 89 FR 21914, Mar. 
28, 2024, § 229.601 was amended, effective May 
28, 2024. At 89 FR 25804, Apr. 12, 2024, the ef-
fective date was delayed indefinitely. 

Subpart 229.700—Miscellaneous 

§ 229.701 (Item 701) Recent sales of un-
registered securities; use of pro-
ceeds from registered securities. 

Furnish the following information as 
to all securities of the registrant sold 
by the registrant within the past three 
years which were not registered under 
the Securities Act. Include sales of re-
acquired securities, as well as new 
issues, securities issued in exchange for 
property, services, or other securities, 
and new securities resulting from the 
modification of outstanding securities. 

(a) Securities sold. Give the date of 
sale and the title and amount of securi-
ties sold. 

(b) Underwriters and other purchasers. 
Give the names of the principal under-
writers, if any. As to any such securi-
ties not publicly offered, name the per-
sons or identify the class of persons to 
whom the securities were sold. 

(c) Consideration. As to securities sold 
for cash, state the aggregate offering 
price and the aggregate underwriting 
discounts or commissions. As to any 
securities sold otherwise than for cash, 
state the nature of the transaction and 
the nature and aggregate amount of 
consideration received by the reg-
istrant. 

(d) Exemption from registration claimed. 
Indicate the section of the Securities 
Act or the rule of the Commission 
under which exemption from registra-
tion was claimed and state briefly the 
facts relied upon to make the exemp-
tion available. 
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(e) Terms of conversion or exercise. If 
the information called for by this para-
graph (e) is being presented on Form 8– 
K, Form 10–Q, Form 10–K, or Form 10– 
D under the Exchange Act (§ 249.308, 
§ 249.308(a), § 240.310 or § 249.312) of this 
chapter, and where the securities sold 
by the registrant are convertible or ex-
changeable into equity securities, or 
are warrants or options representing 
equity securities, disclose the terms of 
conversion or exercise of the securities. 

(f) Use of proceeds. As required by 
§ 230.463 of this chapter, following the 
effective date of the first registration 
statement filed under the Securities 
Act by an issuer, the issuer or suc-
cessor issuer shall report the use of 
proceeds on its first periodic report 
filed pursuant to sections 13(a) and 
15(d) of the Exchange Act (15 U.S.C. 
78m(a) and 78o(d)) after effectiveness of 
its Securities Act registration state-
ment, and thereafter on each of its sub-
sequent periodic reports filed pursuant 
to sections 13(a) and 15(d) of the Ex-
change Act through the later of disclo-
sure of the application of all the offer-
ing proceeds, or disclosure of the ter-
mination of the offering. If a report of 
the use of proceeds is required with re-
spect to the first effective registration 
statement of the predecessor issuer, 
the successor issuer shall provide such 
a report. The information provided pur-
suant to paragraphs (f)(2) through (f)(4) 
of this Item need only be provided with 
respect to the first periodic report filed 
pursuant to sections 13(a) and 15(d) of 
the Exchange Act after effectiveness of 
the registration statement filed under 
the Securities Act. Subsequent periodic 
reports filed pursuant to sections 13(a) 
and 15(d) of the Exchange Act need 
only provide the information required 
in paragraphs (f)(2) through (f)(4) of 
this Item if any of such required infor-
mation has changed since the last peri-
odic report filed. In disclosing the use 
of proceeds in the first periodic report 
filed pursuant to the Exchange Act, the 
issuer or successor issuer should in-
clude the following information: 

(1) The effective date of the Securi-
ties Act registration statement for 
which the use of proceeds information 
is being disclosed and the Commission 
file number assigned to the registra-
tion statement; 

(2) If the offering has commenced, the 
offering date, and if the offering has 
not commenced, an explanation why it 
has not; 

(3) If the offering terminated before 
any securities were sold, an expla-
nation for such termination; and 

(4) If the offering did not terminate 
before any securities were sold, dis-
close: 

(i) Whether the offering has termi-
nated and, if so, whether it terminated 
before the sale of all securities reg-
istered; 

(ii) The name(s) of the managing un-
derwriter(s), if any; 

(iii) The title of each class of securi-
ties registered and, where a class of 
convertible securities is being reg-
istered, the title of any class of securi-
ties into which such securities may be 
converted; 

(iv) For each class of securities 
(other than a class of securities into 
which a class of convertible securities 
registered may be converted without 
additional payment to the issuer) the 
following information, provided for 
both the account of the issuer and the 
account(s) of any selling security hold-
er(s): the amount registered, the aggre-
gate price of the offering amount reg-
istered, the amount sold and the aggre-
gate offering price of the amount sold 
to date; 

(v) From the effective date of the Se-
curities Act registration statement to 
the ending date of the reporting period, 
the amount of expenses incurred for 
the issuer’s account in connection with 
the issuance and distribution of the se-
curities registered for underwriting 
discounts and commissions, finders’ 
fees, expenses paid to or for under-
writers, other expenses and total ex-
penses. Indicate if a reasonable esti-
mate for the amount of expenses in-
curred is provided instead of the actual 
amount of expense. Indicate whether 
such payments were: 

(A) Direct or indirect payments to di-
rectors, officers, general partners of 
the issuer or their associates; to per-
sons owning ten (10) percent or more of 
any class of equity securities of the 
issuer; and to affiliates of the issuer; or 

(B) Direct or indirect payments to 
others; 
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(vi) The net offering proceeds to the 
issuer after deducting the total ex-
penses described in paragraph (f)(4)(v) 
of this Item; 

(vii) From the effective date of the 
Securities Act registration statement 
to the ending date of the reporting pe-
riod, the amount of net offering pro-
ceeds to the issuer used for construc-
tion of plant, building and facilities; 
purchase and installation of machinery 
and equipment; purchases of real es-
tate; acquisition of other business(es); 
repayment of indebtedness; working 
capital; temporary investments (which 
should be specified); and any other pur-
poses for which at least five (5) percent 
of the issuer’s total offering proceeds 
or $100,000 (whichever is less) has been 
used (which should be specified). Indi-
cate if a reasonable estimate for the 
amount of net offering proceeds applied 
is provided instead of the actual 
amount of net offering proceeds used. 
Indicate whether such payments were: 

(A) Direct or indirect payments to di-
rectors, officers, general partners of 
the issuer or their associates; to per-
sons owning ten (10) percent or more of 
any class of equity securities of the 
issuer; and to affiliates of the issuer; or 

(B) Direct or indirect payments to 
others; and 

(viii) If the use of proceeds in para-
graph (f)(4)(vii) of this Item represents 
a material change in the use of pro-
ceeds described in the prospectus, the 
issuer should describe briefly the mate-
rial change. 

Instructions. 1. Information required by this 
Item 701 need not be set forth as to notes, 
drafts, bills of exchange, or bankers’ accept-
ances which mature not later than one year 
from the date of issuance. 

2. If the sales were made in a series of 
transactions, the information may be given 
by such totals and periods as will reasonably 
convey the information required. 

[47 FR 11401, Mar. 16, 1982, as amended at 61 
FR 54508, Oct. 18, 1996; 62 FR 39762, July 24, 
1997; 70 FR 1597, Jan. 7, 2005; 73 FR 967, Jan. 
4, 2008] 

§ 229.702 (Item 702) Indemnification of 
directors and officers. 

State the general effect of any stat-
ute, charter provisions, by-laws, con-
tract or other arrangements under 
which any controlling persons, director 
or officer of the registrant is insured or 
indemnified in any manner against li-
ability which he may incur in his ca-
pacity as such. 

§ 229.703 (Item 703) Purchases of eq-
uity securities by the issuer and af-
filiated purchasers. 

(a) In the following tabular format, 
provide the information specified in 
paragraph (b) of this Item with respect 
to any purchase made by or on behalf 
of the issuer or any ‘‘affiliated pur-
chaser,’’ as defined in § 240.10b–18(a)(3) 
of this chapter of shares or other units 
of any class of the issuer’s equity secu-
rities that is registered by the issuer 
pursuant to section 12 of the Exchange 
Act (15 U.S.C. 781). 
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(b) The table shall include the fol-
lowing information for each class or se-
ries of securities for each month in-
cluded in the period covered by the re-
port: 

(1) The total number of shares (or 
units) purchased (column (a)); 

Instruction to paragraph (b)(1) of Item 
703: Include in this column all issuer 
repurchases, including those made pur-
suant to publicly announced plans or 
programs and those not made pursuant 
to publicly announced plans or pro-
grams. Briefly disclose, by footnote to 
the table, the number of shares pur-
chased other than through a publicly 
announced plan or program and the na-
ture of the transaction (e.g., whether 
the purchases were made in open-mar-
ket transactions, tender offers, in sat-
isfaction of the company’s obligations 
upon exercise of outstanding put op-
tions issued by the company, or other 
transactions). 

(2) The average price paid per share 
(or unit) (column (b)); 

(3) The total number of shares (or 
units) purchased as part of publicly an-
nounced repurchase plans or programs 
(column (c)); and 

(4) The maximum number (or approx-
imate dollar value) of shares (or units) 
that may yet be purchased under the 
plans or programs (column (d)). 

Instructions to paragraphs (b)(3) and 
(b)(4) of Item 703: 

1. In the table, disclose this informa-
tion in the aggregate for all plans or 
programs publicly announced. 

2. By footnote to the table, indicate: 
a. The date each plan or program was 

announced; 
b. The dollar amount (or share or 

unit amount) approved; 
c. The expiration date (if any) of each 

plan or program; 
d. Each plan or program that has ex-

pired during the period covered by the 
table; and 

e. Each plan or program the issuer 
has determined to terminate prior to 
expiration, or under which the issuer 
does not intend to make further pur-
chases. 

Instruction to Item 703: Disclose all 
purchases covered by this Item, includ-
ing purchases that do not satisfy the 

conditions of the safe harbor of 
§ 240.10b–18 of this chapter. 

[89 FR 24373, Apr. 8, 2024] 

Subpart 229.800—List of Industry 
Guides 

§ 229.801 Securities Act industry 
guides. 

(a)–(c) [Reserved] 
(d) Guide 4. Prospectuses relating to 

interests in oil and gas programs. 
(e) Guide 5. Preparation of registra-

tion statements relating to interests in 
real estate limited partnerships. 

(f) Guide 6. Disclosures concerning 
unpaid claims and claim adjustment 
expenses of property-casualty insur-
ance underwriters. 

[47 FR 11401, Mar. 16, 1982, and 49 FR 47600, 
Dec. 6, 1984, as amended at 57 FR 36466, Aug. 
13, 1992; 61 FR 30401, June 14, 1996; 74 FR 2193, 
Jan. 14, 2009; 83 FR 66448, Dec. 26, 2018; 85 FR 
66140, Oct. 16, 2020] 

§ 229.802 Exchange Act industry 
guides. 

(a)–(c) [Reserved] 
(d) Guide 4. Disclosures concerning 

unpaid claims and claim adjustment 
expenses of property-casualty under-
writers. 

(e)–(f) [Reserved] 

[47 FR 11401, Mar. 16, 1982, as amended at 49 
FR 47600, Dec. 6, 1984; 57 FR 36468, Aug. 13, 
1992; 61 FR 30401, June 14, 1996; 74 FR 2193, 
Jan. 14, 2009; 83 FR 66448, Dec. 26, 2018; 85 FR 
66140, Oct. 16, 2020] 

Subpart 229.900—Roll-Up 
Transactions 

SOURCE: 56 FR 57247, Nov. 8, 1991, unless 
otherwise noted. 

§ 229.901 (Item 901) Definitions. 
For the purposes of this subpart 

229.900: 
(a) General partner means the person 

or persons responsible under state law 
for managing or directing the manage-
ment of the business and affairs of a 
partnership that is the subject of a 
roll-up transaction including, but not 
limited to, the general partner(s), 
board of directors, board of trustees, or 
other person(s) having a fiduciary duty 
to such partnership. 
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(b)(1) Partnership means any: 
(i) Finite-life limited partnership; or 
(ii) Other finite-life entity. 
(2)(i) Except as provided in paragraph 

(b)(2)(ii) of this Item (§ 229.901(b)(2)(ii)), 
a limited partnership or other entity is 
‘‘finite-life’’ if: 

(A) It operates as a conduit vehicle 
for investors to participate in the own-
ership of assets for a limited period of 
time; and 

(B) It has as a policy or purpose dis-
tributing to investors proceeds from 
the sale, financing or refinancing of as-
sets or cash from operations, rather 
than reinvesting such proceeds or cash 
in the business (whether for the term 
of the entity or after an initial period 
of time following commencement of op-
erations). 

(ii) A real estate investment trust as 
defined in I.R.C. section 856 is not fi-
nite-life solely because of the distribu-
tion to investors of net income as pro-
vided by the I.R.C. if its policies or pur-
poses do not include the distribution to 
investors of proceeds from the sale, fi-
nancing or refinancing of assets, rather 
than the reinvestment of such proceeds 
in the business. 

(3) Partnership does not include any 
entity registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) or any Business Development 
Company as defined in section 2(a)(48) 
of that Act (15 U.S.C. 80a–2(a)(48)). 

(c)(1) Except as provided in paragraph 
(c)(2) or (c)(3) of this Item, 
(§ 229.901(c)(2) or (c)(3)) roll-up trans-
action means a transaction involving 
the combination or reorganization of 
one or more partnerships, directly or 
indirectly, in which some or all of the 
investors in any of such partnerships 
will receive new securities, or securi-
ties in another entity. 

(2) Notwithstanding paragraph (c)(1) 
of this Item, (§ 229.901(c)(1)) roll-up 
transaction shall not include: 

(i) A transaction wherein the inter-
ests of all of the investors in each of 
the partnerships are repurchased, re-
called, or exchanged in accordance 
with the terms of the preexisting part-
nership agreement for securities in an 
operating company specifically identi-
fied at the time of the formation of the 
original partnership; 

(ii) A transaction in which the secu-
rities to be issued or exchanged are not 
required to be and are not registered 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.); 

(iii) A transaction that involves only 
issuers that are not required to reg-
ister or report under Section 12 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78l), both before and after the 
transaction; 

(iv) A transaction that involves the 
combination or reorganization of one 
or more partnerships in which a non-af-
filiated party succeeds to the interests 
of a general partner or sponsor, if: 

(A) Such action is approved by not 
less than 662⁄3% of the outstanding 
units of each of the participating part-
nerships; and 

(B) As a result of the transaction, the 
existing general partners will receive 
only compensation to which they are 
entitled as expressly provided for in 
the preexisting partnership agree-
ments; 

(v) A transaction in which the securi-
ties offered to investors are securities 
of another entity that are reported 
under a transaction reporting plan de-
clared effective before December 17, 
1993 by the Commission under Section 
11A of the Securities Exchange Act of 
1934 (15 U.S.C. 78k–1), if: 

(A) Such other entity was formed, 
and such class of securities was re-
ported and regularly traded, not less 
than 12 months before the date on 
which soliciting material is mailed to 
investors; and 

(B) The securities of that entity 
issued to investors in the transaction 
do not exceed 20% of the total out-
standing securities of the entity, exclu-
sive of any securities of such class held 
by or for the account of the entity or a 
subsidiary of the entity; and 

(C) For purposes of paragraph 
(c)(2)(v) of this Item (§ 229.901(c)(2)(v)), 
a regularly traded security means any 
security with a minimum closing price 
of $2.00 or more for a majority of the 
business days during the preceding 
three-month period and a six-month 
minimum average daily trading vol-
ume of 1,000 shares; 

(vi) A transaction in which all of the 
investors’ partnership securities are re-
ported under a transaction reporting 
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plan declared effective before Decem-
ber 17, 1993 by the Commission under 
Section 11A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78k–1) and such 
investors receive new securities or se-
curities in another entity that are re-
ported under a transaction reporting 
plan declared effective before Decem-
ber 17, 1993 by the Commission under 
Section 11A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78k–1), except 
that, for purposes of this paragraph, se-
curities that are reported under a 
transaction reporting plan declared ef-
fective before December 17, 1993 by the 
Commission under Section 11A of the 
Securities Exchange Act of 1934 shall 
not include securities listed on the 
American Stock Exchange’s Emerging 
Company Marketplace; 

(vii) A transaction in which the in-
vestors in any of the partnerships in-
volved in the transaction are not sub-
ject to a significant adverse change 
with respect to voting rights, the 
terms of existence of the entity, man-
agement compensation or investment 
objectives; or 

(viii) A transaction in which all in-
vestors are provided an option to re-
ceive or retain a security under sub-
stantially the same terms and condi-
tions as the original issue. 

(3) The Commission, upon written re-
quest or upon its own motion, may ex-
empt by rule or order any security or 
class of securities, any transaction or 
class of transactions, or any person or 
class of persons, in whole or in part, 
conditionally or unconditionally, from 
the definition of roll-up transaction or 
the requirements imposed on roll-up 
transactions by Items 902–915 of Regu-
lation S-K (§§ 229.902–229.915), if it finds 
such action to be consistent with the 
public interest and the protection of 
investors. 

(d) Sponsor means the person pro-
posing the roll-up transaction. 

(e) Successor means the surviving en-
tity after completion of the roll-up 
transaction or the entity whose securi-
ties are being offered or sold to, or ac-
quired by, limited partners of the part-
nerships or the limited partnerships to 
be combined or reorganized. 

Instruction to Item 901. If a transaction is a 
roll-up transaction as defined in Item 901(c) 
of this subpart (§ 229.901(c)), the requirements 

of this subpart apply to each entity proposed 
to be included in the roll-up transaction, 
whether or not the entity is a ‘‘partnership’’ 
as defined in Item 901(b) of this subpart 
(§ 229.901(b)). 

[56 FR 57247, Nov. 8, 1991, as amended at 59 
FR 63682, Dec. 8, 1994] 

§ 229.902 (Item 902) Individual part-
nership supplements. 

(a) If two or more entities are pro-
posed to be included in the roll-up 
transaction, provide the information 
specified in this Item (§ 229.902) in a 
separate supplement to the disclosure 
document for each entity. 

(b) The separate supplement required 
by paragraph (a) of this Item (§ 229.902) 
shall be filed as part of the registration 
statement, shall be delivered with the 
prospectus to investors in the partner-
ship covered thereby, and shall include: 

(1) A statement in the forepart of the 
supplement to the effect that: 

(i) Supplements have been prepared 
for each partnership; 

(ii) The effects of the roll-up trans-
action may be different for investors in 
the various partnerships; and 

(iii) Upon receipt of a written request 
by an investor or his representative 
who has been so designated in writing, 
a copy of any supplement will be trans-
mitted promptly, without charge, by 
the general partner or sponsor. 
This statement must include the name 
and address of the person to whom in-
vestors should make their request. 

(2) A brief description of each mate-
rial risk and effect of the roll-up trans-
action, including, but not limited to, 
federal income tax consequences, for 
investors in the partnership, with ap-
propriate cross references to the dis-
cussions of the risks, effects and tax 
consequences of the roll-up transaction 
required in the principal disclosure 
document pursuant to Items 904 and 915 
of this subpart (§§ 229.904 and 229.915). 
Such discussion shall address the effect 
of the roll-up transaction on the part-
nership’s financial condition and re-
sults of operations. 

(3) A statement concerning whether 
the general partner reasonably believes 
that the roll-up transaction is fair or 
unfair to investors in the partnership, 
together with a brief discussion of the 
bases for such belief, with appropriate 
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cross references to the discussion of 
the fairness of the roll-up transaction 
required in the principal disclosure 
document pursuant to Item 910 of this 
subpart (§ 229.910). If there are material 
differences between the fairness anal-
ysis for the partnership and for the 
other partnerships, such differences 
shall be described briefly in the supple-
ment. 

(4) A brief, narrative description of 
the method of calculating the value of 
the partnership and allocating inter-
ests in the successor to the partner-
ship, and a table showing such calcula-
tion and allocation. Such table shall 
include the following information (or 
other information of a comparable 
character necessary to a thorough un-
derstanding of the calculation and allo-
cation): 

(i) The appraised value of each sepa-
rately appraised significant asset (as 
defined in Item 911(c)(5) of this subpart 
(§ 229.911(c)(5)) held by the partnership, 
or, if appraisals have not been obtained 
for each significant asset, the value as-
signed for purposes of the valuation of 
the partnership to each significant 
asset for which an appraisal has not 
been obtained; 

(ii) The dollar amount of any mort-
gages or other similar liabilities to 
which each of such assets is subject; 

(iii) Cash and cash equivalent assets 
held by the partnership; 

(iv) Other assets held by the partner-
ship; 

(v) Other liabilities of the partner-
ship; 

(vi) The value assigned to the part-
nership; 

(vii) The value assigned to the part-
nership per interest held by investors 
in the partnership (on an equivalent in-
terest basis, such as per $1,000 original 
investment); 

(viii) The aggregate number of inter-
ests in the successor to be allocated to 
the partnership and the percentage of 
the total interests of the successor; 

(ix) The number of interests in the 
successor to be allocated to investors 
in the partnership for each interest 
held by such investors (on an equiva-
lent interest basis, such as per $1,000 
original investment); and 

(x) The value assigned to the general 
partner’s interest in the partnership, 

and the number of interests in the suc-
cessor or other consideration to be al-
located in the roll-up transaction to 
the general partner for such general 
partnership interest or otherwise as 
compensation or reimbursement for 
claims against or interests in the part-
nership, such as foregone fees, un-
earned fees and for fees to be earned on 
the sale or refinancing of an asset. 

(5) The amounts of compensation 
paid, and cash distributions made, to 
the general partner and its affiliates by 
the partnership for the last three fiscal 
years and the most recently completed 
interim period and the amounts that 
would have been paid if the compensa-
tion and distributions structure to be 
in effect after the roll-up transaction 
had been in effect during such period. If 
any proposed change(s) in the business 
or operations of the successor after the 
roll-up transaction would change mate-
rially the compensation and distribu-
tions that would have been paid by the 
successor (e.g., if properties will be sold 
or purchased after the roll-up trans-
action and no properties were sold or 
purchased during the period covered by 
the table), describe such changes and 
the effects thereof on the compensation 
and distributions to be paid by the suc-
cessor. 

(6) Cash distributions made to inves-
tors during each of the last five fiscal 
years and most recently completed in-
terim period, identifying any such dis-
tributions which represent a return of 
capital. 

(7) An appropriate cross reference to 
selected financial information con-
cerning the partnership and the pro 
forma financial statements included in 
the principal disclosure document in 
response to Item 914(b)(2) of this sub-
part (§ 229.914(b)(2)). 

§ 229.903 (Item 903) Summary. 
(a) Provide in the forepart of the dis-

closure document a clear, concise and 
comprehensible summary of the roll-up 
transaction. 

(b) The summary required by para-
graph (a) of this Item (§ 229.903) shall 
include a summary description of each 
of the following items, as well as any 
other material terms or consequences 
of the roll-up transaction necessary to 
an understanding of such transaction: 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00546 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



537 

Securities and Exchange Commission § 229.904 

(1) Each material risk and effect on 
investors, including, but not limited 
to: 

(i) Changes in the business plan, vot-
ing rights, cash distribution policies, 
form of ownership interest or manage-
ment compensation; 

(ii) The general partner’s conflicts of 
interest in connection with the roll-up 
transaction and in connection with the 
successor’s future operations; and 

(iii) The likelihood that securities re-
ceived by investors in the roll-up trans-
action will trade at prices substan-
tially below the value assigned to such 
securities in the roll-up transaction 
and/or the value of the successor’s as-
sets; 

(2) The material terms of the roll-up 
transaction, including the valuation 
method used to allocate securities in 
the successor to investors in the part-
nerships; 

(3) Whether the general partner rea-
sonably believes that the roll-up trans-
action is fair or unfair to investors in 
each partnership, including a brief dis-
cussion of the bases for such belief; 

(4) Any opinion from an outside party 
concerning the fairness of the roll-up 
transaction, including whether the 
opinion addresses the fairness of all 
possible combinations of partnerships 
or portions of partnerships, and con-
tacts with any outside party con-
cerning fairness opinions, valuations or 
reports in connection with the roll-up 
transaction required to be disclosed 
pursuant to Item 911(a)(5) of this sub-
part (§ 229.911(a)(5)); 

(5) The background of and reasons for 
the roll-up transaction, as well as al-
ternatives to the roll-up transaction 
described in response to Item 908(b) of 
this subpart (§ 229.908(b)); 

(6) Rights of investors to exercise dis-
senters’ or appraisal rights or similar 
rights and to obtain a list of investors 
in the partnership in which the inves-
tor holds an interest; and 

(7) If any affiliates of the general 
partner or the sponsor may participate 
in the business of the successor or re-
ceive compensation from the successor, 
an organizational chart showing the re-
lationships between the general part-
ner, the sponsor and their affiliates. 

Instruction to Item 903. The description of the 
material risks and effects of the roll-up 

transaction required by paragraph (b)(1) of 
this Item (§ 229.903) must be presented promi-
nently in the forepart of the summary. 

§ 229.904 (Item 904) Risk factors and 
other considerations. 

(a) Immediately following the sum-
mary required by Item 903 of this sub-
part (§ 229.903), describe in reasonable 
detail each material risk and effect of 
the roll-up transaction on investors in 
each partnership, including, but not 
limited to: 

(1) The potential risks, adverse ef-
fects and benefits of the roll-up trans-
action for investors and for the general 
partner, including those which result 
from each matter described in response 
to Item 905 of this subpart (§ 229.905), 
with appropriate cross references to 
the comparative information required 
by Item 905; 

(2) The material risks arising from an 
investment in the successor; and 

(3) The likelihood that securities of 
the successor received by investors in 
the roll-up transaction will trade in 
the securities markets at a price sub-
stantially below the value assigned to 
such securities in the roll-up trans-
action and/or the value of the assets of 
the successor, and the effects on inves-
tors of such a trading market discount. 

(b) Quantify each risk or effect to the 
extent practicable. 

(c) State whether any of such risks or 
effects may be different for investors in 
any partnership and, if so, identify 
such partnership(s) and describe such 
difference(s). 

Instruction to Item 904. The requirement to 
quantify the effects of the roll-up trans-
action shall include, but not be limited to: 

(i) If cost savings resulting from combined 
administration of the partnerships is identi-
fied as a potential benefit of the roll-up 
transaction, the amount of cost savings and 
a comparison of such amount to the costs of 
the roll-up transaction; and 

(ii) If there may be a material conflict of 
interest of the sponsor or general partner 
arising from its receipt of payments or other 
consideration as a result of the roll-up trans-
action, the amount of such payments and 
other consideration to be obtained in the 
roll-up transaction and a comparison of such 
amounts to the amounts to which the spon-
sor or general partner would be entitled 
without the roll-up transaction. 
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§ 229.905 (Item 905) comparative infor-
mation. 

(a)(1) Describe the voting and other 
rights of investors in the successor 
under the successor’s governing instru-
ments and under applicable law. Com-
pare such rights to the voting and 
other rights of investors in each part-
nership subject to the transaction 
under the partnerships’ governing in-
struments and under applicable law. 
Describe the effects of the change(s) in 
such rights. 

(2) Describe the duties owed by the 
general partner of the successor to in-
vestors in the successor under the suc-
cessor’s governing instruments and 
under applicable law. Compare such du-
ties to the duties owed by the general 
partner of each partnership to inves-
tors in the partnership under the part-
nership’s governing instruments and 
under applicable law. Describe the ef-
fects of the change(s) in such duties. 

(b)(1) Describe each item of com-
pensation (including reimbursement of 
expenses) payable by the successor 
after the roll-up transaction to the 
general partner and its affiliates or to 
any affiliate of the successor. Compare 
such compensation to the compensa-
tion currently payable to the general 
partner and its affiliates by each part-
nership. Describe the effects of the 
change(s) in compensation arrange-
ments. 

(2) Describe each instance in which 
cash or other distributions may be 
made by the successor to the general 
partner and its affiliates or to any af-
filiate of the successor. Compare such 
distributions to the distributions cur-
rently paid or payable to the general 
partner and its affiliates by each part-
nership. Describe the effects of the 
change(s) in distribution arrange-
ments. If distributions similar to those 
currently paid or payable by any part-
nership to the general partner or its af-
filiates will not be made by the suc-
cessor, state whether or not other com-
pensation arrangements with the suc-
cessor described in response to para-
graph (b)(1) of this Item (§ 229.905) (e.g., 
incentive fees payable upon sale of a 
property) will, in effect, replace such 
distributions. 

(3) Provide a table demonstrating the 
changes in such compensation and dis-

tributions setting forth among other 
things: 

(i) The actual amounts of compensa-
tion and distributions, separately iden-
tified, paid by the partnerships on a 
combined basis to the general partner 
and its affiliates for the partnerships’ 
last three fiscal years and most re-
cently ended interim periods; and 

(ii) The amounts of compensation 
and distributions that would have been 
paid if the compensation and distribu-
tions structure to be in effect after the 
roll-up transaction had been in effect 
during such period. 

(4) If any proposed change(s) in the 
business or operations of the successor 
after the roll-up transaction would 
change materially the compensation 
and distributions that would have been 
paid by the successor from that shown 
in the table provided in response to 
paragraph (b)(3)(ii) of this Item 
(§ 229.905) (e.g., if properties will be sold 
or purchased after the roll-up trans-
action and no properties were sold or 
purchased during the period covered by 
the table), describe such changes and 
the effects thereof on the compensation 
and distributions to be paid by the suc-
cessor. 

(5) Describe the material conflicts 
that may arise between the interests of 
the sponsor or general partner and the 
interests of investors in the successor 
as a result of the compensation and 
distribution arrangements described in 
response to paragraphs (b)(1) and (2) of 
this Item (§ 229.905) and describe any 
steps that will be taken to resolve any 
such conflicts. 

(c) Describe any provisions in the 
governing instruments of the successor 
and any policies of the general partner 
of the successor relating to distribu-
tions to investors of cash from oper-
ations, proceeds from the sale, financ-
ing or refinancing of assets, and any 
other distributions. Compare such pro-
visions and policies to those of each of 
the partnerships. Describe the effects 
of any change(s) in such provisions or 
policies. 

(d)(1) Describe each material invest-
ment policy of the successor, including, 
without limitation, policies with re-
spect to borrowings by the successor. 
Compare such investment policies to 
the investment policies of each of the 
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partnerships. Describe the effects of 
any change(s) in such policies. 

(2) Describe any plans of the general 
partner, sponsor or of any person who 
will be an affiliate of the successor 
with respect to: 

(i) A sale of any material assets of 
the partnerships; 

(ii) A purchase of any material as-
sets; and 

(iii) Borrowings. 
(3)(i) State whether or not specific 

assets have been identified for sale, fi-
nancing, refinancing or purchase fol-
lowing the roll-up transaction. 

(ii) If specific assets have been so 
identified, describe the assets and the 
proposed transaction. 

(e) Describe any other similar terms 
or policies of the successor that are 
material to an investment in the suc-
cessor. Compare any such terms or 
policies to those of each of the partner-
ships. Describe the effects of any 
change(s) in any such terms or policies. 

Instructions to Item 905: (1) The information 
provided in response to this Item (§ 229.905) 
should be illustrated in tables or other read-
ily understandable formats, which should be 
included together with the disclosures re-
quired by this Item. 

(2) The information required by this Item 
(§ 229.905) shall be set forth in appropriate 
separate sections of the principal disclosure 
document. 

§ 229.906 (Item 906) Allocation of roll- 
up consideration. 

(a) Describe in reasonable detail the 
method used to allocate interests in 
the successor to investors in the part-
nerships and the reasons why such 
method was used. 

(b) Provide a table showing the cal-
culation of the valuation of each part-
nership and the allocation of interests 
in the successor to investors. Such 
table shall include for each partnership 
the following information (or other in-
formation of a comparable character 
necessary to an understanding of the 
calculation and allocation): 

(1) The value assigned to each signifi-
cant category of assets of the partner-
ship and the total value assigned to the 
partnership; 

(2) The total value assigned to all 
partnerships; 

(3) The aggregate amount of interests 
in the successor to be allocated to each 

partnership and the percentage of the 
total amount of all such interests rep-
resented thereby; and 

(4) The amount of interests of the 
successor to be issued to investors per 
interest held in each partnership (on an 
equivalent interest basis, such as per 
$1,000 invested). 

(c) If interests in the successor will 
be allocated to the general partner in 
exchange for its general partner inter-
est or otherwise or if the general part-
ner will receive other consideration in 
connection with the roll-up trans-
action: 

(1) Describe in reasonable detail the 
method used to allocate interests in 
the successor to the general partner or 
to determine the amount of consider-
ation payable to the general partner 
and the reasons such method(s) was 
used; and 

(2) Identify the consideration paid by 
the general partner for interests in the 
partnerships that will be exchanged in 
the roll-up transaction. 

§ 229.907 (Item 907) Background of the 
roll-up transaction. 

(a)(1) Furnish a summary of the 
background of the transaction. Such 
summary shall include, but not be lim-
ited to, a description of any contacts, 
negotiations or transactions con-
cerning any of the following matters: 

(i) A merger, consolidation, or com-
bination of any of the partnerships; 

(ii) An acquisition of any of the part-
nerships or a material amount of any 
of their assets; 

(iii) A tender offer for or other acqui-
sition of securities of any class issued 
by any of the partnerships; or 

(iv) A change in control of any of the 
partnerships. 

(2) The summary required by para-
graph (a)(1) of this Item shall: 

(i) Cover the period beginning with 
each partnership’s second full fiscal 
year preceding the date of the filing of 
the roll-up transaction; 

(ii) Include contacts, negotiations or 
transactions between the general part-
ner or its affiliates and any person who 
would have a direct interest in the 
matters listed in paragraphs (a)(1)(i)– 
(iv) of this Item; and 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00549 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



540 

17 CFR Ch. II (4–1–25 Edition) § 229.908 

(iii) Identify the person who initiated 
such contacts, negotiations or trans-
actions. 

(b) Briefly describe the background 
of each partnership, including, but not 
limited to: 

(1) The amount of capital raised from 
investors, the extent to which net pro-
ceeds from the original offering of in-
terests have been invested, the extent 
to which funds have been invested as 
planned and the amount not yet in-
vested; and 

(2) The partnership’s investment ob-
jectives and the extent to which the 
partnership has achieved its invest-
ment objectives. 

(c) Discuss whether the general part-
ner (including any affiliated person 
materially dependent on the general 
partner’s compensation arrangement 
with the partnership) or any partner-
ship has experienced since the com-
mencement of the most recently com-
pleted fiscal year or is likely to experi-
ence any material adverse financial de-
velopments. If so, describe such devel-
opments and the effect of the trans-
action on such matters. 

§ 229.908 (Item 908) Reasons for and 
alternatives to the roll-up trans-
action. 

(a) Describe the reason(s) for the roll- 
up transaction. 

(b)(1) If the general partner or spon-
sor considered alternatives to the roll- 
up transaction being proposed, describe 
such alternative(s) and state the rea-
son(s) for their rejection. 

(2) Whether or not described in re-
sponse to paragraph (b)(1) of this Item 
(§ 229.908), describe in reasonable detail 
the potential alternative of continu-
ation of the partnerships in accordance 
with their existing business plans, in-
cluding the effects of such continu-
ation and the material risks and bene-
fits that likely would arise in connec-
tion therewith, and, if applicable, the 
general partner’s reasons for not con-
sidering such alternative. 

(3) Whether or not described in re-
sponse to paragraph (b)(1) of this Item 
(§ 229.908), describe in reasonable detail 
the potential alternative of liquidation 
of the partnerships, the procedures re-
quired to accomplish liquidation, the 
effects of liquidation, the material 

risks and benefits that likely would 
arise in connection with liquidation, 
and, if applicable, the general partner’s 
reasons for not considering such alter-
native. 

(c) State the reasons for the struc-
ture of the roll-up transaction and for 
undertaking such transaction at this 
time. 

(d) State whether the general partner 
initiated the roll-up transaction and, if 
not, whether the general partner par-
ticipated in the structuring of the 
transaction. 

(e) State whether the general partner 
recommends the roll-up transaction 
and briefly describe the reasons for 
such recommendation. 

§ 229.909 (Item 909) Conflicts of inter-
est. 

(a) Briefly describe the general part-
ner’s fiduciary duties to each partner-
ship subject to the roll-up transaction 
and each actual or potential material 
conflict of interest between the general 
partner and the investors relating to 
the roll-up transaction. 

(b)(1) State whether or not the gen-
eral partner has retained an unaffili-
ated representative to act on behalf of 
investors for purposes of negotiating 
the terms of the roll-up transaction. If 
no such representative has been re-
tained, describe the reasons therefor 
and the risks arising from the absence 
of separate representation. 

(2) If an unaffiliated representative 
has been retained to represent inves-
tors: 

(i) Identify such unaffiliated rep-
resentative; 

(ii) Briefly describe the representa-
tive’s qualifications, including a brief 
description of any other transaction 
similar to the roll-up transaction in 
which the representative has served in 
a similar capacity within the past five 
years; 

(iii) Describe the method of selection 
of such representative, including a 
statement as to whether or not any in-
vestors were consulted in the selection 
of the representative and, if so, the 
names of such investors; 

(iv) Describe the scope and terms of 
the engagement of the representative, 
including, but not limited to, what 
party will be responsible for paying the 
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representative’s fees and whether such 
fees are contingent upon the outcome 
of the roll-up transaction; 

(v) Describe any material relation-
ship between the representative or its 
affiliates and: 

(A) The general partner, sponsor, any 
affiliate of the general partner or spon-
sor; or 

(B) Any other person having a mate-
rial interest in the roll-up transaction, 

which existed during the past two 
years or is mutually understood to be 
contemplated and any compensation 
received or to be received as a result of 
such relationship; 

(vi) Describe in reasonable detail the 
actions taken by the representative on 
behalf of investors; and 

(vii) Describe the fiduciary duties or 
other legal obligations of the rep-
resentative to investors in each of the 
partnerships. 

§ 229.910 (Item 910) Fairness of the 
transaction. 

(a) State whether the general partner 
reasonably believes that the roll-up 
transaction is fair or unfair to inves-
tors and the reasons for such belief. 
Such discussion must address the fair-
ness of the roll-up transaction to inves-
tors in each of the partnerships and as 
a whole. If the roll-up transaction may 
be completed with a combination of 
partnerships consisting of less than all 
partnerships, or with portions of part-
nerships, the belief stated must address 
each possible combination. 

(b) Discuss in reasonable detail the 
material factors upon which the belief 
stated in paragraph (a) of this Item 
(§ 229.910) is based and, to the extent 
practicable, the weight assigned to 
each such factor. Such discussion 
should include an analysis of the ex-
tent, if any, to which such belief is 
based on the factors set forth in In-
structions (2) and (3) to this Item 
(§ 229.910), paragraph (b)(1) of Item 909 
of this subpart (§ 229.909(b)(1)) and Item 
911 of this subpart (§ 229.911). This dis-
cussion also must: 

(1) Compare the value of the consid-
eration to be received in the roll-up 
transaction to the value of the consid-
eration that would be received pursu-
ant to each of the alternatives dis-

cussed in response to Item 908(b) of this 
subpart (§ 229.908(b)); and 

(2) Describe any material differences 
among the partnerships (e.g., different 
types of assets or different investment 
objectives) relating to the fairness of 
the transaction. 

(c) If any offer of the type described 
in Instruction (2)(viii) to this Item 
(§ 229.910) has been received, describe 
such offer and state the reason(s) for 
its rejection. 

(d) Describe any factors known to the 
general partner that may affect mate-
rially the value of the consideration to 
be received by investors in the roll-up 
transaction, the values assigned to the 
partnerships for purposes of the com-
parisons to alternatives required by 
paragraph (b) of this Item (§ 229.910) and 
the fairness of the transaction to inves-
tors. 

(e) State whether the general part-
ner’s statements in response to para-
graphs (a) and (b) of this Item (§ 229.910) 
are based, in whole or in part, on any 
report, opinion or appraisal described 
in response to Item 911 of this subpart 
(§ 229.911). If so, describe any material 
uncertainties known to the general 
partner that relate to the conclusions 
in any such report, opinion or appraisal 
including, but not limited to, develop-
ments or trends that have affected or 
are reasonably likely to affect materi-
ally such conclusions. 

Instructions to Item 910: (1) A statement that 
the general partner has no reasonable belief 
as to the fairness of the roll-up transaction 
to investors will not be considered sufficient 
disclosure in response to paragraph (a) of 
this Item (§ 229.910(a)). 

(2) The factors which are important in de-
termining the fairness of a roll-up trans-
action to investors and the weight, if any, 
which should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraph (b)(1) of Item 909 
(§ 229.909(b)(1)) and whether the consideration 
offered to investors constitutes fair value in 
relation to: 

(i) Current market prices, if any; 
(ii) Historic market prices, if any; 
(iii) Net book value; 
(iv) Going concern value; 
(v) Liquidation value; 
(vi) Purchases of limited partnership inter-

ests by the general partner or sponsor or 
their affiliates since the commencement of 
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the partnership’s second full fiscal year pre-
ceding the date of filing of the disclosure 
document for the roll-up transaction; 

(vii) Any report, opinion, or appraisal de-
scribed in Item 911 of this subpart (§ 229.911); 
and 

(viii) Offers of which the general partner or 
sponsor is aware made during the preceding 
eighteen months for a merger, consolidation, 
or combination of any of the partnerships; 
an acquisition of any of the partnerships or 
a material amount of their assets; a tender 
offer for or other acquisition of securities of 
any class issued by any of the partnerships; 
or a change in control of any of the partner-
ships. 

(3) The discussion concerning fairness 
should specifically address material terms of 
the transaction including whether the con-
sideration offered to investors constitutes 
fair value in relation to: 

(i) The form and amount of consideration 
to be received by investors and the sponsor 
in the roll-up transaction; 

(ii) The methods used to determine such 
consideration; and 

(iii) The compensation to be paid to the 
sponsor in the future. 

(4) Conclusory statements, such as ‘‘The 
roll-up transaction is fair to investors in re-
lation to net book value, going concern 
value, liquidation value and future prospects 
of the partnership,’’ will not be considered 
sufficient disclosure in response to para-
graph (b) of this Item (§ 229.910(b)). 

(5) Consideration should be given to pre-
senting the comparative numerical data as 
to the value of the consideration being re-
ceived by investors, liquidation value and 
other values in a tabular format. Financial 
and other information concerning the part-
nerships should be prepared based upon the 
most recent available information, such as, 
in the case of financial information, the peri-
ods covered by interim selected financial in-
formation included in the prospectus in ac-
cordance with Item 914 of this subpart 
(§ 229.914). 

§ 229.911 (Item 911) Reports, opinions 
and appraisals. 

(a)(1) All material reports, opinions or 
appraisals. State whether or not the 
general partner or sponsor has received 
any report, opinion (other than an 
opinion of counsel) or appraisal from 
an outside party which is materially 
related to the roll-up transaction in-
cluding, but not limited to, any such 
report, opinion or appraisal relating to 
the consideration or the fairness of the 
consideration to be offered to investors 
in connection with the roll-up trans-
action or the fairness of such trans-

action to the general partner or inves-
tors. 

(2) With respect to any report, opin-
ion or appraisal described in paragraph 
(a)(1) of this Item (§ 229.911); 

(i) Identify such outside party; 
(ii) Briefly describe the qualifications 

of such outside party; 
(iii) Describe the method of selection 

of such outside party; 
(iv) Describe any material relation-

ship between: 
(A) The outside party or its affiliates; 

and 
(B) The general partner, sponsor, the 

successor or any of their affiliates, 
which existed during the past two 
years or is mutually understood to be 
contemplated and any compensation 
received or to be received as a result of 
such relationship; 

(v) If such report, opinion or ap-
praisal relates to the fairness of the 
consideration, state whether the gen-
eral partner, sponsor or affiliate deter-
mined the amount of consideration to 
be paid or whether the outside party 
recommended the amount of consider-
ation to be paid. 

(vi) Furnish a summary concerning 
such report, opinion or appraisal which 
shall include, but not be limited to, the 
procedures followed; the findings and 
recommendations; the bases for and 
methods of arriving at such findings 
and recommendations; instructions re-
ceived from the general partner, spon-
sor or its affiliates; and any limitation 
imposed by the general partner, spon-
sor or affiliate on the scope of the in-
vestigation. If any limitation was im-
posed by the general partner, sponsor 
or affiliate on the scope of the inves-
tigation, including, but not limited to, 
access to its personnel, premises, and 
relevant books and records, state the 
reasons therefor. 

(vii) State whether any compensation 
paid to such outside party is contin-
gent on the approval or completion of 
the roll-up transaction and, if so, the 
reasons for compensating such parties 
on a contingent basis. 

(3) Furnish a statement to the effect 
that upon written request by an inves-
tor or his representative who has been 
so designated in writing, a copy of any 
such report, opinion or appraisal shall 
be transmitted promptly, without 
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charge, by the general partner or spon-
sor. The statement also must include 
the name and address of the person to 
whom investors or their representa-
tives should make their request. 

(4) All reports, opinions or appraisals 
referred to in paragraph (a)(1) of this 
Item (§ 229.911) shall be filed as exhibits 
to the registration statement. 

(5)(i) Describe any contacts in con-
nection with the roll-up transaction 
between the sponsor or the general 
partner and any outside party with re-
spect to the preparation by such party 
of an opinion concerning the fairness of 
the roll-up transaction, a valuation of 
a partnership or its assets, or any other 
report with respect to the roll-up 
transaction. No description is required, 
however, of contacts with respect to re-
ports, opinions or appraisals filed as 
exhibits pursuant to paragraph (a)(4) of 
this Item (§ 229.911). 

(ii) The description of contacts with 
any outside party required by para-
graph (a)(5)(i) of this Item (§ 229.911) 
shall include the following: 

(A) The identity of each such party; 
(B) The nature of the contact; 
(C) The actions taken by such party; 
(D) Any views, preliminary or final, 

expressed on the proposed subject mat-
ter of the report, opinion or appraisal; 
and 

(E) Any reasons such party did not 
provide a report, opinion or appraisal. 

(b) Fairness opinions: (1) If any report, 
opinion or appraisal relates to the fair-
ness of the roll-up transaction to inves-
tors in the partnerships, state whether 
or not the report, opinion or appraisal 
addresses the fairness of: 

(i) The roll-up transaction as a whole 
and to investors in each partnership; 
and 

(ii) All possible combinations of part-
nerships in the roll-up transaction (in-
cluding portions of partnerships if the 
transaction is structured to permit 
portions of partnerships to partici-
pate). If all possible combinations are 
not addressed: 

(A) Identify the combinations that 
are addressed; 

(B) Identify the person(s) that deter-
mined which combinations would be 
addressed and state the reasons for the 
selection of the combinations; and 

(C) State that if the roll-up trans-
action is completed with a combina-
tion of partnerships not addressed, no 
report, opinion or appraisal concerning 
the fairness of the roll-up transaction 
will have been obtained. 

(2) If the sponsor or the general part-
ner has not obtained any opinion on 
the fairness of the proposed roll-up 
transaction to investors in each of the 
affected partnerships, state the spon-
sor’s or general partner’s reasons for 
concluding that such an opinion is not 
necessary in order to permit the lim-
ited partners or shareholders to make 
an informed decision on the proposed 
transaction. 

(c) Appraisals. If the report, opinion 
or appraisal consists of an appraisal of 
the assets of the partnerships: 

(1) Describe the purpose(s) for which 
the appraisals were obtained and their 
use in connection with the roll-up 
transaction; 

(2) Describe which assets are covered 
by the appraisals and state the aggre-
gate appraised value of the assets cov-
ered by the appraisals (including such 
value net of associated indebtedness). 
Provide a description of, and valuation 
of, any assets subject to any material 
qualifications by the appraiser and a 
summary of such qualifications; 

(3) Identify the date as of which the 
appraisals were prepared. State wheth-
er and in what circumstances the ap-
praisals will be updated. State whether 
any events have occurred or conditions 
have changed since the date of the ap-
praisals that may have caused a mate-
rial change in the value of the assets; 

(4) Include as an appendix to the pro-
spectus one or more tables setting 
forth the following information: 

(i) The appraised value of any sepa-
rately appraised asset that is signifi-
cant to the partnership holding such 
asset; 

(ii) If the appraiser considered dif-
ferent valuation approaches in pre-
paring the appraisals of the assets 
identified in response to paragraph 
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)), 
the value of each such asset under each 
valuation approach considered by the 
appraiser, identifying the valuation ap-
proach used by the appraiser in deter-
mining the appraised value and the 
reason such approach was chosen; and 
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(iii) All material assumptions used 
by the appraiser in appraising the as-
sets identified in response to paragraph 
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)), 
and, if the appraiser used different as-
sumptions for any of such assets, the 
reasons the different assumptions were 
chosen. 

(5) For purposes of this Item and 
Item 902 of this subpart (§ 229.902), an 
asset is ‘‘significant’’ to a partnership 
if it represents more than 10% of the 
value of the partnership’s assets as of 
the end of the most recently-completed 
fiscal year or recently-completed in-
terim period or if 10% or more of the 
partnership’s cash flow or net income 
for the most recently-completed fiscal 
year or most recently-completed subse-
quent interim period was derived from 
such asset. 

Instructions to Item 911: (1) The reports, opin-
ions and appraisals required to be identified 
in response to paragraph (a) of this Item 
(§ 229.911) include any reports, opinions and 
appraisals which materially relate to the 
roll-up transaction whether or not relied 
upon, such as reports or opinions regarding 
alternatives to the roll-up transaction 
whether or not the alternatives were re-
jected. 

(2) The information called for by paragraph 
(a)(2) of this Item (§ 229.911) should be given 
with respect to the firm which provides the 
report, opinion or appraisal rather than the 
employees of such firm who prepared it. 

(3) With respect to appraisals, a summary 
prepared by the appraisers should not be in-
cluded in lieu of the description of the ap-
praisals required by paragraph (c) of this 
Item (§ 229.911). A clear and concise summary 
description of the appraisals is required. 

[56 FR 57247, Nov. 8, 1991, as amended at 59 
FR 63683, Dec. 8, 1994] 

§ 229.912 (Item 912) Source and 
amount of funds and transactional 
expenses. 

(a) State the source and total 
amount of funds or other consideration 
to be used in the roll-up transaction. 

(b)(1) Furnish a reasonably itemized 
statement of all expenses incurred or 
estimated to be incurred in connection 
with the roll-up transaction including, 
but not limited to, filing fees, legal, fi-
nancial advisory, accounting and ap-
praisal fees, solicitation expenses and 
printing costs. Identify the persons re-
sponsible for paying any or all of such 
expenses. 

(2) State whether or not any partner-
ship subject to the roll-up transaction 
will be, directly or indirectly, respon-
sible for any or all of the expenses of 
the transaction. If any partnership will 
be so responsible, state the amount to 
be provided by each partnership and 
the sources of capital to finance such 
amount. 

(c) If all or any part of the consider-
ation to be used by the sponsor or suc-
cessor in the roll-up transaction is ex-
pected to be, directly or indirectly, 
provided by any partnership, state the 
amount to be provided by each partner-
ship and the sources of capital to fi-
nance such amount. 

(d) If all or any part of the funds or 
other consideration is, or is expected to 
be, directly or indirectly borrowed by 
the sponsor or successor for the pur-
pose of the roll-up transaction: 

(1) Provide a summary of each such 
loan agreement containing the identity 
of the parties, the term, the collateral, 
the stated and effective interest rates, 
and other material terms or condi-
tions; and 

(2) Briefly describe any plans or ar-
rangements to finance or repay such 
borrowing, or, if no plans or arrange-
ments have been made, make a state-
ment to that effect. 

(e) If the source of all or any part of 
the funds to be used in the roll-up 
transaction is a loan made in the ordi-
nary course of business by a bank as 
defined by section 3(a)(6) of the Ex-
change Act and section 13(d) or 14(d) is 
applicable to such transaction, the 
name of such bank shall not be made 
available to the public if the person fil-
ing the statement so requests in writ-
ing and files such request, naming such 
bank, with the Secretary of the Com-
mission. 

§ 229.913 (Item 913) Other provisions 
of the transaction. 

(a) State whether or not appraisal 
rights are provided under applicable 
state law, under the partnership’s gov-
erning instruments or will be volun-
tarily accorded by the successor, the 
general partner or the sponsor (or any 
of their affiliates) in connection with 
the roll-up transaction. If so, summa-
rize such appraisal rights. If appraisal 
rights will not be available to investors 
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who object to the transaction, briefly 
outline the rights which may be avail-
able to such investors under such law. 

(b) If any provision has been made to 
allow investors to obtain access to the 
books and records of the partnership or 
to obtain counsel or appraisal services 
at the expense of the successor, the 
general partner, the partnership, the 
sponsor (or any of their affiliates), de-
scribe such provision. 

(c) Discuss the investors’ rights 
under federal and state law to obtain a 
partnership’s list of investors. 

§ 229.914 (Item 914) Pro forma finan-
cial statements: selected financial 
data. 

(a) In addition to the information re-
quired by § 229.302 (Item 302 of Regula-
tion S–K), for each partnership pro-
posed to be included in a roll-up trans-
action provide: cash and cash equiva-
lents, total assets at book value, total 
assets at the value assigned for pur-
poses of the roll-up transaction (if ap-
plicable), total liabilities, general and 
limited partners’ equity, net increase 
(decrease) in cash and cash equivalents, 
net cash provided by operating activi-
ties, distributions; and per unit data 
for net income (loss), book value, value 
assigned for purposes of the roll-up 
transaction (if applicable), and dis-
tributions (separately identifying dis-
tributions that represent a return of 
capital). This information must be pro-
vided for the previous two fiscal years. 
Additional or other information must 
be provided if material to an under-
standing of each partnership proposed 
to be included in a roll-up transaction. 

(b) Provide pro forma financial infor-
mation (including oil and gas reserves 
and cash flow disclosure, if appro-
priate), assuming: 

(1) All partnerships participate in the 
roll-up transaction; and 

(2) Participation in a roll-up trans-
action of those partnerships that on a 
combined basis have the lowest com-
bined net cash provided by operating 
activities for the last fiscal year of 
such partnerships, provided participa-
tion by such partnerships satisfies all 
conditions to consummation of the 
roll-up transaction. If the combination 
of all partnerships proposed to be in-
cluded in a roll-up transaction results 

in such lowest combined net cash pro-
vided by operating activities, this shall 
be noted and no separate pro forma fi-
nancial statements are required. 

(c) The pro forma financial state-
ments required by paragraph (b) of this 
Item (§ 229.914) shall disclose the effect 
of the roll-up transaction on the suc-
cessor’s: 

(1) Balance sheet as of the later of 
the end of the most recent fiscal year 
or the latest interim period; 

(2) Statement of income (with sepa-
rate line items to reflect income (loss) 
excluding and including the roll-up ex-
penses and payments), earnings per 
share amounts, and ratio of earnings to 
fixed charges for the most recent fiscal 
year and the latest interim period; 

(3) Statement of cash flows for the 
most recent fiscal year and the latest 
interim period; and 

(4) Book value per share as of the 
later of the end of the most recent fis-
cal year or the latest interim period. 

Instructions to Item 914. (1) Notwithstanding 
the provisions of this Item (§ 229.914), any or 
all of the information required by para-
graphs (b) and (c) of this Item (§ 229.914) that 
is not material for the exercise of prudent 
judgment in regard to the matter to be acted 
upon, may be omitted. 

(2) If the roll-up transaction is structured 
to permit participation by portions of part-
nerships, consideration should be given to 
the effect of such participation in preparing 
the pro forma financial statements reflect-
ing a partial roll-up. 

[56 FR 57247, Nov. 8, 1991, as amended at 86 
FR 2128, Jan. 11, 2021] 

§ 229.915 (Item 915) Federal income 
tax consequences. 

(a) Provide a brief, clear and under-
standable summary of the material 
Federal income tax consequences of 
the roll-up transaction and an invest-
ment in the successor. Where a tax 
opinion has been provided, briefly sum-
marize the substance of such opinion, 
including identification of the material 
consequences upon which counsel has 
not been asked, or is unable, to opine. 
If any of the material Federal income 
tax consequences are not expected to 
be the same for investors in all part-
nerships, the differences shall be de-
scribed. 

(b) State whether or not the opinion 
of counsel is included as an appendix to 
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the prospectus. If filed as an exhibit to 
the registration statement and not in-
cluded as an appendix to the pro-
spectus, include a statement to the ef-
fect that, upon receipt of a written re-
quest by an investor or his representa-
tive who has been so designated in 
writing, a copy of the opinion of coun-
sel will be transmitted promptly, with-
out charge, by the general partner or 
sponsor. The statement should include 
the name and address of the person to 
whom investors should make their re-
quest. 

Subpart 229.1000—Mergers and 
Acquisitions (Regulation M-A) 

SOURCE: 64 FR 61443, Nov. 10, 1999, unless 
otherwise noted. 

§ 229.1000 (Item 1000) Definitions. 

The following definitions apply to 
the terms used in Regulation M-A 
(§§ 229.1000 through 229.1016), unless 
specified otherwise: 

(a) Associate has the same meaning as 
in § 240.12b–2 of this chapter; 

(b) Instruction C means General In-
struction C to Schedule 13E–3 (§ 240.13e– 
100 of this chapter) and General In-
struction C to Schedule TO (§ 240.14d– 
100 of this chapter); 

(c) Issuer tender offer has the same 
meaning as in § 240.13e–4(a)(2) of this 
chapter; 

(d) Offeror means any person who 
makes a tender offer or on whose be-
half a tender offer is made; 

(e) Rule 13e–3 transaction has the same 
meaning as in § 240.13e–3(a)(3) of this 
chapter; 

(f) Subject company means the com-
pany or entity whose securities are 
sought to be acquired in the trans-
action (e.g., the target), or that is oth-
erwise the subject of the transaction; 

(g) Subject securities means the securi-
ties or class of securities that are 
sought to be acquired in the trans-
action or that are otherwise the sub-
ject of the transaction; and 

(h) Third-party tender offer means a 
tender offer that is not an issuer tender 
offer. 

§ 229.1001 (Item 1001) Summary term 
sheet. 

Summary term sheet. Provide security 
holders with a summary term sheet 
that is written in plain English. The 
summary term sheet must briefly de-
scribe in bullet point format the most 
material terms of the proposed trans-
action. The summary term sheet must 
provide security holders with sufficient 
information to understand the essen-
tial features and significance of the 
proposed transaction. The bullet points 
must cross-reference a more detailed 
discussion contained in the disclosure 
document that is disseminated to secu-
rity holders. 

Instructions to Item 1001: 1. The summary 
term sheet must not recite all information 
contained in the disclosure document that 
will be provided to security holders. The 
summary term sheet is intended to serve as 
an overview of all material matters that are 
presented in the accompanying documents 
provided to security holders. 

2. The summary term sheet must begin on 
the first or second page of the disclosure doc-
ument provided to security holders. 

3. Refer to Rule 421(b) and (d) of Regulation 
C of the Securities Act (§ 230.421 of this chap-
ter) for a description of plain English disclo-
sure. 

§ 229.1002 (Item 1002) Subject com-
pany information. 

(a) Name and address. State the name 
of the subject company (or the issuer 
in the case of an issuer tender offer), 
and the address and telephone number 
of its principal executive offices. 

(b) Securities. State the exact title 
and number of shares outstanding of 
the subject class of equity securities as 
of the most recent practicable date. 
This may be based upon information in 
the most recently available filing with 
the Commission by the subject com-
pany unless the filing person has more 
current information. 

(c) Trading market and price. Identify 
the principal market in which the sub-
ject securities are traded and state the 
high and low sales prices for the sub-
ject securities in the principal market 
(or, if there is no principal market, the 
range of high and low bid quotations 
and the source of the quotations) for 
each quarter during the past two years. 
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If there is no established trading mar-
ket for the securities (except for lim-
ited or sporadic quotations), so state. 

(d) Dividends. State the frequency 
and amount of any dividends paid dur-
ing the past two years with respect to 
the subject securities. Briefly describe 
any restriction on the subject com-
pany’s current or future ability to pay 
dividends. If the filing person is not the 
subject company, furnish this informa-
tion to the extent known after making 
reasonable inquiry. 

(e) Prior public offerings. If the filing 
person has made an underwritten pub-
lic offering of the subject securities for 
cash during the past three years that 
was registered under the Securities Act 
of 1933 or exempt from registration 
under Regulation A (§ 230.251 through 
§ 230.263 of this chapter), state the date 
of the offering, the amount of securi-
ties offered, the offering price per share 
(adjusted for stock splits, stock divi-
dends, etc. as appropriate) and the ag-
gregate proceeds received by the filing 
person. 

(f) Prior stock purchases. If the filing 
person purchased any subject securities 
during the past two years, state the 
amount of the securities purchased, the 
range of prices paid and the average 
purchase price for each quarter during 
that period. Affiliates need not give in-
formation for purchases made before 
becoming an affiliate. 

§ 229.1003 (Item 1003) Identity and 
background of filing person. 

(a) Name and address. State the name, 
business address and business tele-
phone number of each filing person. 
Also state the name and address of 
each person specified in Instruction C 
to the schedule (except for Schedule 
14D–9 (§ 240.14d–101 of this chapter)). If 
the filing person is an affiliate of the 
subject company, state the nature of 
the affiliation. If the filing person is 
the subject company, so state. 

(b) Business and background of entities. 
If any filing person (other than the 
subject company) or any person speci-
fied in Instruction C to the schedule is 
not a natural person, state the person’s 
principal business, state or other place 
of organization, and the information 
required by paragraphs (c)(3) and (c)(4) 
of this section for each person. 

(c) Business and background of natural 
persons. If any filing person or any per-
son specified in Instruction C to the 
schedule is a natural person, provide 
the following information for each per-
son: 

(1) Current principal occupation or 
employment and the name, principal 
business and address of any corpora-
tion or other organization in which the 
employment or occupation is con-
ducted; 

(2) Material occupations, positions, 
offices or employment during the past 
five years, giving the starting and end-
ing dates of each and the name, prin-
cipal business and address of any cor-
poration or other organization in 
which the occupation, position, office 
or employment was carried on; 

(3) A statement whether or not the 
person was convicted in a criminal pro-
ceeding during the past five years (ex-
cluding traffic violations or similar 
misdemeanors). If the person was con-
victed, describe the criminal pro-
ceeding, including the dates, nature of 
conviction, name and location of court, 
and penalty imposed or other disposi-
tion of the case; 

(4) A statement whether or not the 
person was a party to any judicial or 
administrative proceeding during the 
past five years (except for matters that 
were dismissed without sanction or set-
tlement) that resulted in a judgment, 
decree or final order enjoining the per-
son from future violations of, or pro-
hibiting activities subject to, federal or 
state securities laws, or a finding of 
any violation of federal or state securi-
ties laws. Describe the proceeding, in-
cluding a summary of the terms of the 
judgment, decree or final order; and 

(5) Country of citizenship. 
(d) Tender offer. Identify the tender 

offer and the class of securities to 
which the offer relates, the name of the 
offeror and its address (which may be 
based on the offeror’s Schedule TO 
(§ 240.14d–100 of this chapter) filed with 
the Commission). 

Instruction to Item 1003. If the filing person is 
making information relating to the trans-
action available on the Internet, state the 
address where the information can be found. 
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§ 229.1004 (Item 1004) Terms of the 
transaction. 

(a) Material terms. State the material 
terms of the transaction. 

(1) Tender offers. In the case of a ten-
der offer, the information must in-
clude: 

(i) The total number and class of se-
curities sought in the offer; 

(ii) The type and amount of consider-
ation offered to security holders; 

(iii) The scheduled expiration date; 
(iv) Whether a subsequent offering 

period will be available, if the trans-
action is a third-party tender offer; 

(v) Whether the offer may be ex-
tended, and if so, how it could be ex-
tended; 

(vi) The dates before and after which 
security holders may withdraw securi-
ties tendered in the offer; 

(vii) The procedures for tendering 
and withdrawing securities; 

(viii) The manner in which securities 
will be accepted for payment; 

(ix) If the offer is for less than all se-
curities of a class, the periods for ac-
cepting securities on a pro rata basis 
and the offeror’s present intentions in 
the event that the offer is oversub-
scribed; 

(x) An explanation of any material 
differences in the rights of security 
holders as a result of the transaction, 
if material; 

(xi) A brief statement as to the ac-
counting treatment of the transaction, 
if material; and 

(xii) The federal income tax con-
sequences of the transaction, if mate-
rial. 

(2) Mergers or similar transactions. In 
the case of a merger or similar trans-
action, the information must include: 

(i) A brief description of the trans-
action; 

(ii) The consideration offered to secu-
rity holders; 

(iii) The reasons for engaging in the 
transaction; 

(iv) The vote required for approval of 
the transaction; 

(v) An explanation of any material 
differences in the rights of security 
holders as a result of the transaction, 
if material; 

(vi) A brief statement as to the ac-
counting treatment of the transaction, 
if material; and 

(vii) The federal income tax con-
sequences of the transaction, if mate-
rial. 

Instruction to Item 1004(a): If the consider-
ation offered includes securities exempt from 
registration under the Securities Act of 1933, 
provide a description of the securities that 
complies with Item 202 of Regulation S-K 
(§ 229.202). This description is not required if 
the issuer of the securities meets the re-
quirements of General Instructions I.A, I.B.1 
or I.B.2, as applicable, or I.C. of Form S–3 
(§ 239.13 of this chapter) and elects to furnish 
information by incorporation by reference; 
only capital stock is to be issued; and securi-
ties of the same class are registered under 
section 12 of the Exchange Act and either are 
listed for trading or admitted to unlisted 
trading privileges on a national securities 
exchange; or are securities for which bid and 
offer quotations are reported in an auto-
mated quotations system operated by a na-
tional securities association. 

(b) Purchases. State whether any se-
curities are to be purchased from any 
officer, director or affiliate of the sub-
ject company and provide the details of 
each transaction. 

(c) Different terms. Describe any term 
or arrangement in the Rule 13e-3 trans-
action that treats any subject security 
holders differently from other subject 
security holders. 

(d) Appraisal rights. State whether or 
not dissenting security holders are en-
titled to any appraisal rights. If so, 
summarize the appraisal rights. If 
there are no appraisal rights available 
under state law for security holders 
who object to the transaction, briefly 
outline any other rights that may be 
available to security holders under the 
law. 

(e) Provisions for unaffiliated security 
holders. Describe any provision made 
by the filing person in connection with 
the transaction to grant unaffiliated 
security holders access to the cor-
porate files of the filing person or to 
obtain counsel or appraisal services at 
the expense of the filing person. If 
none, so state. 

(f) Eligibility for listing or trading. If 
the transaction involves the offer of se-
curities of the filing person in ex-
change for equity securities held by un-
affiliated security holders of the sub-
ject company, describe whether or not 
the filing person will take steps to as-
sure that the securities offered are or 
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will be eligible for trading on an auto-
mated quotations system operated by a 
national securities association. 

§ 229.1005 (Item 1005) Past contacts, 
transactions, negotiations and 
agreements. 

(a) Transactions. Briefly state the na-
ture and approximate dollar amount of 
any transaction, other than those de-
scribed in paragraphs (b) or (c) of this 
section, that occurred during the past 
two years, between the filing person 
(including any person specified in In-
struction C of the schedule) and; 

(1) The subject company or any of its 
affiliates that are not natural persons 
if the aggregate value of the trans-
actions is more than one percent of the 
subject company’s consolidated reve-
nues for: 

(i) The fiscal year when the trans-
action occurred; or 

(ii) The past portion of the current 
fiscal year, if the transaction occurred 
in the current year; and 

Instruction to Item 1005(a)(1): The information 
required by this Item may be based on infor-
mation in the subject company’s most recent 
filing with the Commission, unless the filing 
person has reason to believe the information 
is not accurate. 

(2) Any executive officer, director or 
affiliate of the subject company that is 
a natural person if the aggregate value 
of the transaction or series of similar 
transactions with that person exceeds 
$60,000. 

(b) Significant corporate events. De-
scribe any negotiations, transactions 
or material contacts during the past 
two years between the filing person (in-
cluding subsidiaries of the filing person 
and any person specified in Instruction 
C of the schedule) and the subject com-
pany or its affiliates concerning any: 

(1) Merger; 
(2) Consolidation; 
(3) Acquisition; 
(4) Tender offer for or other acquisi-

tion of any class of the subject com-
pany’s securities; 

(5) Election of the subject company’s 
directors; or 

(6) Sale or other transfer of a mate-
rial amount of assets of the subject 
company. 

(c) Negotiations or contacts. Describe 
any negotiations or material contacts 

concerning the matters referred to in 
paragraph (b) of this section during the 
past two years between: 

(1) Any affiliates of the subject com-
pany; or 

(2) The subject company or any of its 
affiliates and any person not affiliated 
with the subject company who would 
have a direct interest in such matters. 

Instruction to paragraphs (b) and (c) of Item 
1005: Identify the person who initiated the 
contacts or negotiations. 

(d) Conflicts of interest. If material, 
describe any agreement, arrangement 
or understanding and any actual or po-
tential conflict of interest between the 
filing person or its affiliates and: 

(1) The subject company, its execu-
tive officers, directors or affiliates; or 

(2) The offeror, its executive officers, 
directors or affiliates. 

Instruction to Item 1005(d): If the filing person 
is the subject company, no disclosure called 
for by this paragraph is required in the docu-
ment disseminated to security holders, so 
long as substantially the same information 
was filed with the Commission previously 
and disclosed in a proxy statement, report or 
other communication sent to security hold-
ers by the subject company in the past year. 
The document disseminated to security hold-
ers, however, must refer specifically to the 
discussion in the proxy statement, report or 
other communication that was sent to secu-
rity holders previously. The information also 
must be filed as an exhibit to the schedule. 

(e) Agreements involving the subject 
company’s securities. Describe any 
agreement, arrangement, or under-
standing, whether or not legally en-
forceable, between the filing person 
(including any person specified in In-
struction C of the schedule) and any 
other person with respect to any secu-
rities of the subject company. Name all 
persons that are a party to the agree-
ments, arrangements, or under-
standings and describe all material 
provisions. 

Instructions to Item 1005(e) 1. The information 
required by this Item includes: the transfer 
or voting of securities, joint ventures, loan 
or option arrangements, puts or calls, guar-
antees of loans, guarantees against loss, or 
the giving or withholding of proxies, con-
sents or authorizations. 

2. Include information for any securities 
that are pledged or otherwise subject to a 
contingency, the occurrence of which would 
give another person the power to direct the 
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voting or disposition of the subject securi-
ties. No disclosure, however, is required 
about standard default and similar provi-
sions contained in loan agreements. 

§ 229.1006 (Item 1006) Purposes of the 
transaction and plans or proposals. 

(a) Purposes. State the purposes of 
the transaction. 

(b) Use of securities acquired. Indicate 
whether the securities acquired in the 
transaction will be retained, retired, 
held in treasury, or otherwise disposed 
of. 

(c) Plans. Describe any plans, pro-
posals or negotiations that relate to or 
would result in: 

(1) Any extraordinary transaction, 
such as a merger, reorganization or liq-
uidation, involving the subject com-
pany or any of its subsidiaries; 

(2) Any purchase, sale or transfer of a 
material amount of assets of the sub-
ject company or any of its subsidiaries; 

(3) Any material change in the 
present dividend rate or policy, or in-
debtedness or capitalization of the sub-
ject company; 

(4) Any change in the present board 
of directors or management of the sub-
ject company, including, but not lim-
ited to, any plans or proposals to 
change the number or the term of di-
rectors or to fill any existing vacancies 
on the board or to change any material 
term of the employment contract of 
any executive officer; 

(5) Any other material change in the 
subject company’s corporate structure 
or business, including, if the subject 
company is a registered closed-end in-
vestment company, any plans or pro-
posals to make any changes in its in-
vestment policy for which a vote would 
be required by Section 13 of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–13); 

(6) Any class of equity securities of 
the subject company to be delisted 
from a national securities exchange or 
cease to be authorized to be quoted in 
an automated quotations system oper-
ated by a national securities associa-
tion; 

(7) Any class of equity securities of 
the subject company becoming eligible 
for termination of registration under 
section 12(g)(4) of the Act (15 U.S.C. 
78l); 

(8) The suspension of the subject 
company’s obligation to file reports 
under Section 15(d) of the Act (15 
U.S.C. 78o); 

(9) The acquisition by any person of 
additional securities of the subject 
company, or the disposition of securi-
ties of the subject company; or (10) Any 
changes in the subject company’s char-
ter, bylaws or other governing instru-
ments or other actions that could im-
pede the acquisition of control of the 
subject company. 

(d) Subject company negotiations. If the 
filing person is the subject company: 

(1) State whether or not that person 
is undertaking or engaged in any nego-
tiations in response to the tender offer 
that relate to: 

(i) A tender offer or other acquisition 
of the subject company’s securities by 
the filing person, any of its subsidi-
aries, or any other person; or 

(ii) Any of the matters referred to in 
paragraphs (c)(1) through (c)(3) of this 
section; and 

(2) Describe any transaction, board 
resolution, agreement in principle, or 
signed contract that is entered into in 
response to the tender offer that re-
lates to one or more of the matters re-
ferred to in paragraph (d)(1) of this sec-
tion. 

Instruction to Item 1006(d)(1): If an agreement 
in principle has not been reached at the time 
of filing, no disclosure under paragraph (d)(1) 
of this section is required of the possible 
terms of or the parties to the transaction if 
in the opinion of the board of directors of the 
subject company disclosure would jeopardize 
continuation of the negotiations. In that 
case, disclosure indicating that negotiations 
are being undertaken or are underway and 
are in the preliminary stages is sufficient. 

§ 229.1007 (Item 1007) Source and 
amount of funds or other consider-
ation. 

(a) Source of funds. State the specific 
sources and total amount of funds or 
other consideration to be used in the 
transaction. If the transaction involves 
a tender offer, disclose the amount of 
funds or other consideration required 
to purchase the maximum amount of 
securities sought in the offer. 

(b) Conditions. State any material 
conditions to the financing discussed in 
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response to paragraph (a) of this sec-
tion. Disclose any alternative financ-
ing arrangements or alternative fi-
nancing plans in the event the primary 
financing plans fall through. If none, so 
state. 

(c) Expenses. Furnish a reasonably 
itemized statement of all expenses in-
curred or estimated to be incurred in 
connection with the transaction in-
cluding, but not limited to, filing, 
legal, accounting and appraisal fees, 
solicitation expenses and printing costs 
and state whether or not the subject 
company has paid or will be responsible 
for paying any or all expenses. 

(d) Borrowed funds. If all or any part 
of the funds or other consideration re-
quired is, or is expected, to be bor-
rowed, directly or indirectly, for the 
purpose of the transaction: 

(1) Provide a summary of each loan 
agreement or arrangement containing 
the identity of the parties, the term, 
the collateral, the stated and effective 
interest rates, and any other material 
terms or conditions of the loan; and 

(2) Briefly describe any plans or ar-
rangements to finance or repay the 
loan, or, if no plans or arrangements 
have been made, so state. 

Instruction to Item 1007(d): If the transaction 
is a third-party tender offer and the source 
of all or any part of the funds used in the 
transaction is to come from a loan made in 
the ordinary course of business by a bank as 
defined by section 3(a)(6) of the Act (15 
U.S.C. 78c), the name of the bank will not be 
made available to the public if the filing per-
son so requests in writing and files the re-
quest, naming the bank, with the Secretary 
of the Commission. 

§ 229.1008 (Item 1008) Interest in secu-
rities of the subject company. 

(a) Securities ownership. State the ag-
gregate number and percentage of sub-
ject securities that are beneficially 
owned by each person named in re-
sponse to Item 1003 of Regulation M-A 
(§ 229.1003) and by each associate and 
majority-owned subsidiary of those 
persons. Give the name and address of 
any associate or subsidiary. 

Instructions to Item 1008(a). 1. For purposes of 
this section, beneficial ownership is deter-
mined in accordance with Rule 13d–3 
(§ 240.13d–3 of this chapter) under the Ex-
change Act. Identify the shares that the per-
son has a right to acquire. 

2. The information required by this section 
may be based on the number of outstanding 
securities disclosed in the subject company’s 
most recently available filing with the Com-
mission, unless the filing person has more 
current information. 

3. The information required by this section 
with respect to officers, directors and associ-
ates of the subject company must be given to 
the extent known after making reasonable 
inquiry. 

(b) Securities transactions. Describe 
any transaction in the subject securi-
ties during the past 60 days. The de-
scription of transactions required must 
include, but not necessarily be limited 
to: 

(1) The identity of the persons speci-
fied in the Instruction to this section 
who effected the transaction; 

(2) The date of the transaction; 
(3) The amount of securities involved; 
(4) The price per share; and 
(5) Where and how the transaction 

was effected. 

Instructions to Item 1008(b). 1. Provide the re-
quired transaction information for the fol-
lowing persons: 

(a) The filing person (for all schedules); 
(b) Any person named in Instruction C of 

the schedule and any associate or majority- 
owned subsidiary of the issuer or filing per-
son (for all schedules except Schedule 14D–9 
(§ 240.14d–101 of this chapter)); 

(c) Any executive officer, director, affiliate 
or subsidiary of the filing person (for Sched-
ule 14D–9 (§ 240.14d–101 of this chapter); 

(d) The issuer and any executive officer or 
director of any subsidiary of the issuer or fil-
ing person (for an issuer tender offer on 
Schedule TO (§ 240.14d–100 of this chapter)); 
and 

(e) The issuer and any pension, profit-shar-
ing or similar plan of the issuer or affiliate 
filing the schedule (for a going-private trans-
action on Schedule 13E–3 (§ 240.13e–100 of this 
chapter)). 

2. Provide the information required by this 
Item if it is available to the filing person at 
the time the statement is initially filed with 
the Commission. If the information is not 
initially available, it must be obtained and 
filed with the Commission promptly, but in 
no event later than three business days after 
the date of the initial filing, and if material, 
disclosed in a manner reasonably designed to 
inform security holders. The procedure spec-
ified by this instruction is provided to main-
tain the confidentiality of information in 
order to avoid possible misuse of inside in-
formation. 
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§ 229.1009 (Item 1009) Persons/assets, 
retained, employed, compensated or 
used. 

(a) Solicitations or recommendations. 
Identify all persons and classes of per-
sons that are directly or indirectly em-
ployed, retained, or to be compensated 
to make solicitations or recommenda-
tions in connection with the trans-
action. Provide a summary of all mate-
rial terms of employment, retainer or 
other arrangement for compensation. 

(b) Employees and corporate assets. 
Identify any officer, class of employees 
or corporate assets of the subject com-
pany that has been or will be employed 
or used by the filing person in connec-
tion with the transaction. Describe the 
purpose for their employment or use. 

Instruction to Item 1009(b): Provide all infor-
mation required by this Item except for the 
information required by paragraph (a) of this 
section and Item 1007 of Regulation M-A 
(§ 229.1007). 

§ 229.1010 (Item 1010) Financial state-
ments. 

(a) Financial information. Furnish the 
following financial information: 

(1) Audited financial statements for 
the two fiscal years required to be filed 
with the company’s most recent annual 
report under sections 13 and 15(d) of the 
Exchange Act (15 U.S.C. 78m; 15 U.S.C. 
78o); 

(2) Unaudited balance sheets, com-
parative year-to-date statements of 
comprehensive income (as defined in 
§ 210.1–02 of Regulation S–X of this 
chapter) and related earnings per share 
data and statements of cash flows re-
quired to be included in the company’s 
most recent quarterly report filed 
under the Exchange Act; and 

(3) [Reserved] 
(4) Book value per share as of the 

date of the most recent balance sheet 
presented. 

(b) Pro forma information. If material, 
furnish pro forma information dis-
closing the effect of the transaction on: 

(1) The company’s balance sheet as of 
the date of the most recent balance 
sheet presented under paragraph (a) of 
this section; 

(2) The company’s statement of com-
prehensive income and earnings per 
share for the most recent fiscal year 
and the latest interim period provided 

under paragraph (a)(2) of this section; 
and 

(3) The company’s book value per 
share as of the date of the most recent 
balance sheet presented under para-
graph (a) of this section. 

(c) Summary information. Furnish a 
fair and adequate summary of the in-
formation specified in paragraphs (a) 
and (b) of this section for the same pe-
riods specified. A fair and adequate 
summary includes: 

(1) The summarized financial infor-
mation specified in § 210.1–02(bb)(1) of 
this chapter; 

(2) Income per common share from 
continuing operations (basic and di-
luted, if applicable); 

(3) Net income per common share 
(basic and diluted, if applicable); 

(4) [Reserved] 
(5) Book value per share as of the 

date of the most recent balance sheet; 
and 

(6) If material, pro forma data for the 
summarized financial information 
specified in paragraphs (c)(1) through 
(c)(5) of this section disclosing the ef-
fect of the transaction. 

[64 FR 61443, Nov. 10, 1999, as amended at 83 
FR 50211, Oct. 4, 2018] 

§ 229.1011 (Item 1011) Additional infor-
mation. 

(a) Agreements, regulatory requirements 
and legal proceedings. If material to a 
security holder’s decision whether to 
sell, tender or hold the securities 
sought in the tender offer, furnish the 
following information: 

(1) Any present or proposed material 
agreement, arrangement, under-
standing or relationship between the 
offeror or any of its executive officers, 
directors, controlling persons or sub-
sidiaries and the subject company or 
any of its executive officers, directors, 
controlling persons or subsidiaries 
(other than any agreement, arrange-
ment or understanding disclosed under 
any other sections of Regulation M-A 
(§§ 229.1000 through 229.1016)); 

Instruction to paragraph (a)(1): In an issuer 
tender offer disclose any material agree-
ment, arrangement, understanding or rela-
tionship between the offeror and any of its 
executive officers, directors, controlling per-
sons or subsidiaries. 
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(2) To the extent known by the offer-
or after reasonable investigation, the 
applicable regulatory requirements 
which must be complied with or ap-
provals which must be obtained in con-
nection with the tender offer; 

(3) The applicability of any anti-trust 
laws; 

(4) The applicability of margin re-
quirements under section 7 of the Act 
(15 U.S.C. 78g) and the applicable regu-
lations; and 

(5) Any material pending legal pro-
ceedings relating to the tender offer, 
including the name and location of the 
court or agency in which the pro-
ceedings are pending, the date insti-
tuted, the principal parties, and a brief 
summary of the proceedings and the re-
lief sought. 

Instruction to Item 1011(a)(5): A copy of any 
document relating to a major development 
(such as pleadings, an answer, complaint, 
temporary restraining order, injunction, 
opinion, judgment or order) in a material 
pending legal proceeding must be furnished 
promptly to the Commission staff on a sup-
plemental basis. 

(b) Furnish the information required 
by Item 402(t)(2) and (3) of this part 
(§ 229.402(t)(2) and (3)) and in the tab-
ular format set forth in Item 402(t)(1) 
of this part (§ 229.402(t)(1)) with respect 
to each named executive officer 

(1) Of the subject company in a Rule 
13e–3 transaction; or 

(2) Of the issuer whose securities are 
the subject of a third-party tender 
offer, regarding any agreement or un-
derstanding, whether written or un-
written, between such named executive 
officer and the subject company, 
issuer, bidder, or the acquiring com-
pany, as applicable, concerning any 
type of compensation, whether present, 
deferred or contingent, that is based 
upon or otherwise relates to the Rule 
13e–3 transaction or third-party tender 
offer. 

Instructions to Item 1011(b). 
1. The obligation to provide the informa-

tion in paragraph (b) of this section shall not 
apply where the issuer whose securities are 
the subject of the Rule 13e–3 transaction or 
tender offer is a foreign private issuer, as de-
fined in § 240.3b–4 of this chapter, or an 
emerging growth company, as defined in 
Rule 405 of the Securities Act (§ 230.405 of 
this chapter) or Rule 12b–2 of the Exchange 
Act (§ 240.12b–2 of this chapter). 

2. For purposes of Instruction 1 to Item 
402(t)(2) of this part: If the disclosure is in-
cluded in a Schedule 13E–3 (§ 240.13e–100 of 
this chapter) or Schedule 14D–9 (§ 240.14d–101 
of this chapter), the disclosure provided by 
this table shall be quantified assuming that 
the triggering event took place on the latest 
practicable date and that the price per share 
of the securities of the subject company in a 
Rule 13e–3 transaction, or of the issuer whose 
securities are the subject of the third-party 
tender offer, shall be determined as follows: 
If the shareholders are to receive a fixed dol-
lar amount, the price per share shall be that 
fixed dollar amount, and if such value is not 
a fixed dollar amount, the price per share 
shall be the average closing market price of 
such securities over the first five business 
days following the first public announcement 
of the transaction. Compute the dollar value 
of in-the-money option awards for which 
vesting would be accelerated by determining 
the difference between this price and the ex-
ercise or base price of the options. Include 
only compensation that is based on or other-
wise relates to the subject transaction. 
Apply Instruction 1 to Item 402(t) with re-
spect to those executive officers for whom 
disclosure was required in the most recent 
filing by the subject company in a Rule 13e– 
3 transaction or by the issuer whose securi-
ties are the subject of a third-party tender 
offer, with the Commission under the Securi-
ties Act (15 U.S.C. 77a et seq.) or Exchange 
Act (15 U.S.C. 78a et seq.) that required dis-
closure pursuant to Item 402(c). 

(c) Other material information. Furnish 
such additional material information, 
if any, as may be necessary to make 
the required statements, in light of the 
circumstances under which they are 
made, not materially misleading. 

[64 FR 61443, Nov. 10, 1999, as amended at 76 
FR 6044, Feb. 2, 2011; 82 FR 17553, Apr. 12, 
2017] 

§ 229.1012 (Item 1012) The solicitation 
or recommendation. 

(a) Solicitation or recommendation. 
State the nature of the solicitation or 
the recommendation. If this statement 
relates to a recommendation, state 
whether the filing person is advising 
holders of the subject securities to ac-
cept or reject the tender offer or to 
take other action with respect to the 
tender offer and, if so, describe the 
other action recommended. If the filing 
person is the subject company and is 
not making a recommendation, state 
whether the subject company is ex-
pressing no opinion and is remaining 
neutral toward the tender offer or is 
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unable to take a position with respect 
to the tender offer. 

(b) Reasons. State the reasons for the 
position (including the inability to 
take a position) stated in paragraph (a) 
of this section. Conclusory statements 
such as ‘‘The tender offer is in the best 
interests of shareholders’’ are not con-
sidered sufficient disclosure. 

(c) Intent to tender. To the extent 
known by the filing person after mak-
ing reasonable inquiry, state whether 
the filing person or any executive offi-
cer, director, affiliate or subsidiary of 
the filing person currently intends to 
tender, sell or hold the subject securi-
ties that are held of record or bene-
ficially owned by that person. 

(d) Intent to tender or vote in a going- 
private transaction. To the extent 
known by the filing person after mak-
ing reasonable inquiry, state whether 
or not any executive officer, director or 
affiliate of the issuer (or any person 
specified in Instruction C to the sched-
ule) currently intends to tender or sell 
subject securities owned or held by 
that person and/or how each person 
currently intends to vote subject secu-
rities, including any securities the per-
son has proxy authority for. State the 
reasons for the intended action. 

Instruction to Item 1012(d): Provide the infor-
mation required by this section if it is avail-
able to the filing person at the time the 
statement is initially filed with the Commis-
sion. If the information is not available, it 
must be filed with the Commission promptly, 
but in no event later than three business 
days after the date of the initial filing, and 
if material, disclosed in a manner reasonably 
designed to inform security holders. 

(e) Recommendations of others. To the 
extent known by the filing person after 
making reasonable inquiry, state 
whether or not any person specified in 
paragraph (d) of this section has made 
a recommendation either in support of 
or opposed to the transaction and the 
reasons for the recommendation. 

§ 229.1013 (Item 1013) Purposes, alter-
natives, reasons and effects in a 
going-private transaction. 

(a) Purposes. State the purposes for 
the Rule 13e–3 transaction. 

(b) Alternatives. If the subject com-
pany or affiliate considered alternative 
means to accomplish the stated pur-

poses, briefly describe the alternatives 
and state the reasons for their rejec-
tion. 

(c) Reasons. State the reasons for the 
structure of the Rule 13e–3 transaction 
and for undertaking the transaction at 
this time. 

(d) Effects. Describe the effects of the 
Rule 13e–3 transaction on the subject 
company, its affiliates and unaffiliated 
security holders, including the federal 
tax consequences of the transaction. 

Instructions to Item 1013: 1. Conclusory state-
ments will not be considered sufficient dis-
closure in response to this section. 

2. The description required by paragraph 
(d) of this section must include a reasonably 
detailed discussion of both the benefits and 
detriments of the Rule 13e–3 transaction to 
the subject company, its affiliates and unaf-
filiated security holders. The benefits and 
detriments of the Rule 13e–3 transaction 
must be quantified to the extent practicable. 

3. If this statement is filed by an affiliate 
of the subject company, the description re-
quired by paragraph (d) of this section must 
include, but not be limited to, the effect of 
the Rule 13e–3 transaction on the affiliate’s 
interest in the net book value and net earn-
ings of the subject company in terms of both 
dollar amounts and percentages. 

§ 229.1014 (Item 1014) Fairness of the 
going-private transaction. 

(a) Fairness. State whether the sub-
ject company or affiliate filing the 
statement reasonably believes that the 
Rule 13e–3 transaction is fair or unfair 
to unaffiliated security holders. If any 
director dissented to or abstained from 
voting on the Rule 13e–3 transaction, 
identify the director, and indicate, if 
known, after making reasonable in-
quiry, the reasons for the dissent or ab-
stention. 

(b) Factors considered in determining 
fairness. Discuss in reasonable detail 
the material factors upon which the be-
lief stated in paragraph (a) of this sec-
tion is based and, to the extent prac-
ticable, the weight assigned to each 
factor. The discussion must include an 
analysis of the extent, if any, to which 
the filing person’s beliefs are based on 
the factors described in Instruction 2 of 
this section, paragraphs (c), (d) and (e) 
of this section and Item 1015 of Regula-
tion M-A (§ 229.1015). 

(c) Approval of security holders. State 
whether or not the transaction is 
structured so that approval of at least 
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a majority of unaffiliated security 
holders is required. 

(d) Unaffiliated representative. State 
whether or not a majority of directors 
who are not employees of the subject 
company has retained an unaffiliated 
representative to act solely on behalf 
of unaffiliated security holders for pur-
poses of negotiating the terms of the 
Rule 13e–3 transaction and/or preparing 
a report concerning the fairness of the 
transaction. 

(e) Approval of directors. State wheth-
er or not the Rule 13e–3 transaction 
was approved by a majority of the di-
rectors of the subject company who are 
not employees of the subject company. 

(f) Other offers. If any offer of the 
type described in paragraph (viii) of In-
struction 2 to this section has been re-
ceived, describe the offer and state the 
reasons for its rejection. 

Instructions to Item 1014: 1. A statement that 
the issuer or affiliate has no reasonable be-
lief as to the fairness of the Rule 13e–3 trans-
action to unaffiliated security holders will 
not be considered sufficient disclosure in re-
sponse to paragraph (a) of this section. 

2. The factors that are important in deter-
mining the fairness of a transaction to unaf-
filiated security holders and the weight, if 
any, that should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraphs (c), (d) and (e) of this 
section and whether the consideration of-
fered to unaffiliated security holders con-
stitutes fair value in relation to: 

(i) Current market prices; 
(ii) Historical market prices; 
(iii) Net book value; 
(iv) Going concern value; 
(v) Liquidation value; 
(vi) Purchase prices paid in previous pur-

chases disclosed in response to Item 1002(f) of 
Regulation M-A (§ 229.1002(f)); 

(vii) Any report, opinion, or appraisal de-
scribed in Item 1015 of Regulation M-A 
(§ 229.1015); and 

(viii) Firm offers of which the subject com-
pany or affiliate is aware made by any unaf-
filiated person, other than the filing persons, 
during the past two years for: 

(A) The merger or consolidation of the sub-
ject company with or into another company, 
or vice versa; 

(B) The sale or other transfer of all or any 
substantial part of the assets of the subject 
company; or 

(C) A purchase of the subject company’s se-
curities that would enable the holder to ex-
ercise control of the subject company. 

3. Conclusory statements, such as ‘‘The 
Rule 13e–3 transaction is fair to unaffiliated 

security holders in relation to net book 
value, going concern value and future pros-
pects of the issuer’’ will not be considered 
sufficient disclosure in response to para-
graph (b) of this section. 

§ 229.1015 (Item 1015) Reports, opin-
ions, appraisals and negotiations. 

(a) Report, opinion or appraisal. State 
whether or not the subject company or 
affiliate has received any report, opin-
ion (other than an opinion of counsel) 
or appraisal from an outside party that 
is materially related to the Rule 13e–3 
transaction, including, but not limited 
to: Any report, opinion or appraisal re-
lating to the consideration or the fair-
ness of the consideration to be offered 
to security holders or the fairness of 
the transaction to the issuer or affil-
iate or to security holders who are not 
affiliates. 

(b) Preparer and summary of the report, 
opinion or appraisal. For each report, 
opinion or appraisal described in re-
sponse to paragraph (a) of this section 
or any negotiation or report described 
in response to Item 1014(d) of Regula-
tion M-A (§ 229.1014) or Item 14(b)(6) of 
Schedule 14A (§ 240.14a–101 of this chap-
ter) concerning the terms of the trans-
action: 

(1) Identify the outside party and/or 
unaffiliated representative; 

(2) Briefly describe the qualifications 
of the outside party and/or unaffiliated 
representative; 

(3) Describe the method of selection 
of the outside party and/or unaffiliated 
representative; 

(4) Describe any material relation-
ship that existed during the past two 
years or is mutually understood to be 
contemplated and any compensation 
received or to be received as a result of 
the relationship between: 

(i) The outside party, its affiliates, 
and/or unaffiliated representative; and 

(ii) The subject company or its affili-
ates; 

(5) If the report, opinion or appraisal 
relates to the fairness of the consider-
ation, state whether the subject com-
pany or affiliate determined the 
amount of consideration to be paid or 
whether the outside party rec-
ommended the amount of consideration 
to be paid; and 
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(6) Furnish a summary concerning 
the negotiation, report, opinion or ap-
praisal. The summary must include, 
but need not be limited to, the proce-
dures followed; the findings and rec-
ommendations; the bases for and meth-
ods of arriving at such findings and 
recommendations; instructions re-
ceived from the subject company or af-
filiate; and any limitation imposed by 
the subject company or affiliate on the 
scope of the investigation. 

Instruction to Item 1015(b): The information 
called for by paragraphs (b)(1), (2) and (3) of 
this section must be given with respect to 
the firm that provides the report, opinion or 
appraisal rather than the employees of the 
firm that prepared the report. 

(c) Availability of documents. Furnish 
a statement to the effect that the re-
port, opinion or appraisal will be made 
available for inspection and copying at 
the principal executive offices of the 
subject company or affiliate during its 
regular business hours by any inter-
ested equity security holder of the sub-
ject company or representative who 
has been so designated in writing. This 
statement also may provide that a 
copy of the report, opinion or appraisal 
will be transmitted by the subject com-
pany or affiliate to any interested eq-
uity security holder of the subject 
company or representative who has 
been so designated in writing upon 
written request and at the expense of 
the requesting security holder. 

§ 229.1016 (Item 1016) Exhibits. 
File as an exhibit to the schedule: 
(a) Any disclosure materials fur-

nished to security holders by or on be-
half of the filing person, including: 

(1) Tender offer materials (including 
transmittal letter); 

(2) Solicitation or recommendation 
(including those referred to in Item 
1012 of Regulation M-A (§ 229.1012)); 

(3) Going-private disclosure docu-
ment; 

(4) Prospectus used in connection 
with an exchange offer where securities 
are registered under the Securities Act 
of 1933; and 

(5) Any other disclosure materials; 
(b) Any loan agreement referred to in 

response to Item 1007(d) of Regulation 
M-A (§ 229.1007(d)); 

Instruction to Item 1016(b): If the filing relates 
to a third-party tender offer and a request is 
made under Item 1007(d) of Regulation M-A 
(§ 229.1007(d)), the identity of the bank pro-
viding financing may be omitted from the 
loan agreement filed as an exhibit. 

(c) Any report, opinion or appraisal 
referred to in response to Item 1014(d) 
or Item 1015 of Regulation M-A 
(§ 229.1014(d) or § 229.1015); 

(d) Any document setting forth the 
terms of any agreement, arrangement, 
understanding or relationship referred 
to in response to Item 1005(e) or Item 
1011(a)(1) of Regulation M-A 
(§ 229.1005(e) or § 229.1011(a)(1)); 

(e) Any agreement, arrangement or 
understanding referred to in response 
to § 229.1005(d), or the pertinent por-
tions of any proxy statement, report or 
other communication containing the 
disclosure required by Item 1005(d) of 
Regulation M-A (§ 229.1005(d)); 

(f) A detailed statement describing 
security holders’ appraisal rights and 
the procedures for exercising those ap-
praisal rights referred to in response to 
Item 1004(d) of Regulation M-A 
(§ 229.1004(d)); 

(g) Any written instruction, form or 
other material that is furnished to per-
sons making an oral solicitation or rec-
ommendation by or on behalf of the fil-
ing person for their use directly or in-
directly in connection with the trans-
action; and 

(h) Any written opinion prepared by 
legal counsel at the filing person’s re-
quest and communicated to the filing 
person pertaining to the tax con-
sequences of the transaction. 

EXHIBIT TABLE TO ITEM 1016 OF REGULATION M-A 

13E–3 TO 14D–9 

Disclosure Material ........................................................................................................ X X X 
Loan Agreement ............................................................................................................ X X ....................
Report, Opinion or Appraisal ......................................................................................... X 
Contracts, Arrangements or Understandings ................................................................ X X X 
Statement re: Appraisal Rights ..................................................................................... X 
Oral Solicitation Materials ............................................................................................. X X X 
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EXHIBIT TABLE TO ITEM 1016 OF REGULATION M-A—Continued 

13E–3 TO 14D–9 

Tax Opinion .................... X ....................

Instructions to Item 1016: 
1. Schedules (or similar attachments) to 

the exhibits required by this Item are not re-
quired to be filed provided that they do not 
contain information material to an invest-
ment or voting decision and that informa-
tion is not otherwise disclosed in the exhibit 
or the disclosure document. Each exhibit 
filed must contain a list briefly identifying 
the contents of all omitted schedules. Reg-
istrants need not prepare a separate list of 
omitted information if such information is 
already included within the exhibit in a 
manner that conveys the subject matter of 
the omitted schedules and attachments. In 
addition, the registrant must provide a copy 
of any omitted schedule to the Commission 
or its staff upon request. 

2. The registrant may redact information 
from exhibits required to be filed by this 
Item if disclosure of such information would 
constitute a clearly unwarranted invasion of 
personal privacy (e.g., disclosure of bank ac-
count numbers, social security numbers, 
home addresses and similar information). 

[84 FR 12720, Apr. 2, 2019] 

Subpart 229.1100—Asset-Backed 
Securities (Regulation AB) 

SOURCE: 70 FR 1597, Jan. 7, 2005, unless oth-
erwise noted. 

§ 229.1100 (Item 1100) General. 

(a) Application of Regulation AB. Reg-
ulation AB (§§ 229.1100 through 229.1125) 
is the source of various disclosure 
items and requirements for ‘‘asset- 
backed securities’’ filings under the Se-
curities Act of 1933 (15 U.S.C. 77a et 
seq.) (the ‘‘Securities Act’’) and the Se-
curities Exchange Act of 1934 (the ‘‘Ex-
change Act’’) (15 U.S.C. 78a et seq.). Un-
less otherwise specified, definitions to 
be used in this Regulation AB, includ-
ing the definition of ‘‘asset-backed se-
curity,’’ are set forth in Item 1101. 

(b) Presentation of historical delin-
quency and loss information. Several 
Items in Regulation AB call for the 
presentation of historical information 
and data on delinquencies and loss in-
formation. In providing such informa-
tion: 

(1) Present delinquency experience in 
30 or 31 day increments, as applicable, 
beginning at least with assets that are 
30 or 31 days delinquent, as applicable, 
through the point that assets are writ-
ten off or charged off as uncollectible. 
At a minimum, present such informa-
tion by number of accounts and dollar 
amount. Present statistical informa-
tion in a tabular or graphical format, if 
such presentation will aid under-
standing. 

(2) Disclose the total amount of de-
linquent assets as a percentage of the 
aggregate asset pool. 

(3) Present loss and cumulative loss 
information, as applicable, regarding 
charge-offs, charge-off rate, gross 
losses, recoveries and net losses (with a 
description of how these terms are de-
fined), the number and amount of as-
sets experiencing a loss and the num-
ber and amount of assets with a recov-
ery, the ratio of aggregate net losses to 
average portfolio balance and the aver-
age of net loss on all assets that have 
experienced a net loss. 

(4) Categorize all delinquency and 
loss information by pool asset type. 

(5) In a registration statement under 
the Securities Act or the Exchange Act 
or in a prospectus to be filed pursuant 
to § 230.424, describe how delinquencies, 
charge-offs and uncollectible accounts 
are defined or determined, addressing 
the effect of any grace period, re-aging, 
restructure, partial payments consid-
ered current or other practices on de-
linquency and loss experience. 

(6) Describe any other material infor-
mation regarding delinquencies and 
losses particular to the pool asset 
type(s), such as repossession informa-
tion, foreclosure information and real 
estate owned (REO) or similar informa-
tion. 

(c) Presentation of certain third party 
information. If information of a third 
party is required in a filing by Item 
1112(b) of this Regulation AB (Informa-
tion regarding significant obligors) 
(§ 229.1112(b)), Items 1114(b)(2) or 1115(b) 
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of this Regulation AB (Information re-
garding significant provider of en-
hancement or other support) 
(§ 229.1114(b)(2) or (§ 229.1115(b)), or Item 
1125 of this Regulation AB (Asset-level 
information) (§ 229.1125) such informa-
tion, in lieu of including such informa-
tion, may be provided as follows: 

(1) Incorporation by reference. If the 
following conditions are met, you may 
incorporate by reference (by means of a 
statement to that effect) the reports 
filed by the third party (or the entity 
that consolidates the third party) pur-
suant to section 13(a) or 15(d) of the Ex-
change Act (15 U.S.C. 78m(a) or 78o(d)): 

(i) Such third party or the entity 
that consolidates the third party is re-
quired to file reports with the Commis-
sion pursuant to section 13(a) or 15(d) 
of the Exchange Act. 

(ii) Such third party or the entity 
that consolidates the third party has 
filed all reports and other materials re-
quired to be filed by such requirements 
during the preceding 12 months (or 
such shorter period that such party 
was required to file such reports and 
materials). 

(iii) The reports filed by such third 
party, or entity that consolidates the 
third party, include (or properly incor-
porate by reference) the financial 
statements of such third party. 

(iv) If incorporated by reference into 
a prospectus or registration statement, 
the prospectus also states that all doc-
uments subsequently filed by such 
third party, or the entity that consoli-
dates the third party, pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act 
prior to the termination of the offering 
also shall be deemed to be incorporated 
by reference into the prospectus. 

Instruction 1 to paragraph (c)(1) of Item 1100. In 
addition to the conditions in this paragraph 
(c)(1), any information incorporated by ref-
erence must comply with all applicable Com-
mission rules pertaining to incorporation by 
reference, such as Rule 303 of Regulation S– 
T (§ 232.303 of this chapter), Rule 411 of Regu-
lation C (§ 230.411 of this chapter), and Rule 
12b-23 of Regulation 12B (§ 240.12b-23 of this 
chapter), except that for purposes of this 
paragraph (c)(1), an asset-backed issuer may 
incorporate by reference to a second docu-
ment that incorporates pertinent informa-
tion by reference to a third document. 
Instruction 2 to paragraph (c)(1) of Item 1100. In 
addition, any applicable requirements under 
the Securities Act or the rules and regula-

tions of the Commission regarding the filing 
of a written consent for the use of incor-
porated material apply to the material in-
corporated by reference. See, for example, 
§ 230.439 of this chapter. 
Instruction 3 to paragraph (c)(1) of Item 1100. 
Any undertakings set forth in Item 512 of 
Regulation S-K (§ 229.512) apply to any mate-
rial incorporated by reference in a registra-
tion statement or prospectus. 
Instruction 4 to paragraph (c)(1) of Item 1100. If 
neither the third party nor any of its affili-
ates has had a direct or indirect agreement, 
arrangement, relationship or understanding, 
written or otherwise, relating to the ABS 
transaction, and neither the third party nor 
any of its affiliates is an affiliate of the 
sponsor, depositor, issuing entity or under-
writer of the ABS transaction, then para-
graph (c)(1)(ii) of this section is qualified by 
the knowledge of the registrant. 

Instruction 5 to paragraph (c)(1) of Item 1100. 
If you are relying on paragraph (c)(1) of this 
section to provide information required by 
Item 1112 of this Regulation AB regarding a 
significant obligor that is an asset-backed 
issuer and the pool assets relating to such 
significant obligor are asset-backed securi-
ties, then for purposes of paragraph (c)(1)(iii) 
of this section, the term ‘‘financial state-
ments’’ means the information required by 
Instruction 3 of Item 1112 of this Regulation 
AB. Such information required by Instruc-
tion 3.a. of Item 1112 of this Regulation AB 
may be incorporated by reference from a pro-
spectus that contains such information and 
is included in an effective Securities Act reg-
istration statement or filed pursuant to 
§ 230.424 of this chapter. 

(2) Reference information for significant 
obligors. If the third party information 
relates to a significant obligor and the 
following conditions are met, you may 
include a reference to the third party’s 
periodic reports (or the third party’s 
parent with respect to paragraph 
(c)(2)(ii)(C) of this section) under sec-
tion 13(a) or 15(d) of the Exchange Act 
(15 U.S.C. 78m(a) or 78o(d)) that are on 
file with the Commission (or otherwise 
publicly available with respect to para-
graph (c)(2)(ii)(F) of this section), along 
with a statement of how those reports 
may be accessed, including the third 
party’s name and Commission file 
number, if applicable (See, e.g., Item 
1118 of this Regulation AB): 

(i) Neither the third party nor any of 
its affiliates has had a direct or indi-
rect agreement, arrangement, relation-
ship or understanding, written or oth-
erwise, relating to the asset-backed se-
curities transaction, and neither the 
third party nor any of its affiliates is 
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an affiliate of the sponsor, depositor, 
issuing entity or underwriter of the 
asset-backed securities transaction. 

(ii) To the knowledge of the reg-
istrant, any of the following is true: 

(A) The third party is eligible to use 
Form S–3 or F–3 (§ 239.13 or 239.33 of 
this chapter) for a primary offering of 
non-investment grade securities pursu-
ant to General Instruction I.B.1 of such 
forms. 

(B) The third party meets the re-
quirements of General Instruction I.A. 
of Form S–3 or General Instructions 
1.A.1, 2, 3, 4 and 6 of Form F–3 and the 
pool assets relating to such third party 
are non-convertible investment grade 
securities, as described in General In-
struction 1.B.2 of Form S–3 or Form F– 
3. 

(C) If the third party does not meet 
the conditions of paragraph (c)(2)(ii)(A) 
or (B) of this section and the pool as-
sets relating to the third party are 
fully and unconditionally guaranteed 
by a direct or indirect parent of the 
third party, General Instruction I.C.3 
of the form described in § 239.13 (Form 
S–3) of this chapter or General Instruc-
tion I.A.5(iii) of the form described in 
§ 239.33 (Form F–3) of this chapter is 
met with respect to the pool assets re-
lating to such third party and the dis-
closures specified in § 210.13–01 (Rule 13– 
01 of Regulation S–X) of this chapter 
have been provided in the reports to be 
referenced. Financial statements of the 
third party may be omitted if the re-
quirements of § 210.3–10 (Rule 3–10 of 
Regulation S–X) of this chapter are 
satisfied. 

(D) If the pool assets relating to the 
third party are guaranteed by a wholly 
owned subsidiary of the third party and 
the subsidiary does not meet the condi-
tions of paragraph (c)(2)(ii)(A) or (B) of 
this section, the criteria in either para-
graph (c)(2)(ii)(A) or (B) of this section 
are met with respect to the third party 
and the disclosures specified in Rule 
13–01 of Regulation S–X have been pro-
vided in the reports to be referenced. 
Financial statements of the subsidiary 
guarantor may be omitted if the re-
quirements of Rule 3–10 of Regulation 
S–X are satisfied. 

(E) The pool assets relating to such 
third party are asset-backed securities 
and the third party is filing reports 

pursuant to section 12 or 15(d) of the 
Exchange Act (15 U.S.C. 78l or 78o(d)) 
and has filed all the material that 
would be required to be filed pursuant 
to section 13, 14 or 15(d) of the Ex-
change Act (15 U.S.C. 78m, 78n or 
78o(d)) for a period of at least twelve 
calendar months and any portion of a 
month immediately preceding the fil-
ing referencing the third party’s re-
ports (or such shorter period that such 
third party was required to file such 
materials). 

(F) The third party is a U.S. Govern-
ment-sponsored enterprise, has out-
standing securities held by non-affili-
ates with an aggregate market value of 
$75 million or more, and makes infor-
mation publicly available on an annual 
and quarterly basis, including audited 
financial statements prepared in ac-
cordance with generally accepted ac-
counting principles covering the same 
periods that would be required for au-
dited financial statements under 
§§ 210.1–01 through 210.13–02 (Regulation 
S–X) of this chapter and non-financial 
information consistent with that re-
quired by this part (Regulation S–K). 

Instruction to Item 1100(c)(2): If you are rely-
ing on paragraph (c)(2)(ii)(E) of this section 
because the pool assets relating to such third 
party are asset-backed securities, then for 
purposes of a registration statement under 
the Securities Act or the Exchange Act or a 
prospectus to be filed pursuant to § 230.424 for 
your securities, you also must include a ref-
erence (including Commission reporting 
number and filing date) to the prospectus for 
the third party asset-backed securities that: 

(a) Is either included in an effective Secu-
rities Act registration statement or filed 
pursuant to § 230.424 of this chapter; and 

(b) Contains the information required by 
Instruction 3.a. of Item 1112 of this Regula-
tion AB. 

(d) Other participants to the trans-
action and pool assets representing inter-
ests in certain other asset pools. (1) If the 
asset-backed securities transaction in-
volves additional or intermediate par-
ties not specifically identified in this 
Regulation AB, the disclosure required 
by this Regulation AB includes infor-
mation to the extent material regard-
ing any such party and its role, func-
tion and experience in relation to the 
asset-backed securities and the asset 
pool. Describe the material terms of 
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any agreement with such party regard-
ing the transaction, and file such 
agreement as an exhibit. 

(2) If the asset pool backing the 
asset-backed securities includes one or 
more pool assets representing an inter-
est in or the right to the payments or 
cash flows of another asset pool, then 
for purposes of this Regulation AB and 
§§ 240.13a–18 and 240.15d–18 of this chap-
ter, references to the asset pool and the 
pool assets of the issuing entity also 
include the other asset pool and its 
pool assets if the following conditions 
are met: 

(i) Both the issuing entity for the 
asset-backed securities and the entity 
issuing the pool asset to be included in 
the issuing entity’s asset pool were es-
tablished under the direction of the 
same sponsor or depositor. 

(ii) The pool asset was created solely 
to satisfy legal requirements or other-
wise facilitate the structuring of the 
asset-backed securities transaction. 

Instruction to Item 1100(d)(2). Reference to the 
underlying asset pool includes, without limi-
tation, compliance with applicable servicing 
criteria referenced in §§ 240.13a–18 and 
240.15d–18 of this chapter and the servicer 
compliance statement required by Item 1123 
of this Regulation AB. In addition, provide 
clear and concise disclosure, including by 
flow chart or other illustration, of the trans-
action and the various parties involved. 

(e) Foreign asset-backed securities. If 
the asset-backed securities are issued 
by a foreign issuer (as defined in 
§ 230.405 of this chapter), backed by pool 
assets that are foreign assets, or af-
fected by enhancement or support con-
templated by Items 1114 or 1115 of this 
Regulation AB provided by a foreign 
entity, then in providing the disclosure 
required by this Regulation AB (includ-
ing, but not limited to, Items 1104 and 
1110 of this Regulation AB regarding 
origination and securitization prac-
tices, Item 1107 of this Regulation AB 
regarding the sale or transfer of the 
pool assets, bankruptcy remoteness 
and collateral protection, Item 1108 of 
this Regulation AB regarding serv-
icing, Item 1109 of this Regulation AB 
regarding the rights, duties and respon-
sibilities of the trustee, Item 1111 of 
this Regulation AB regarding the 
terms, nature and treatment of the 
pool assets and Items 1114 or 1115 of 

this Regulation AB, as applicable, re-
garding the enhancement provider), the 
filing must describe any pertinent gov-
ernmental, legal or regulatory or ad-
ministrative matters and any pertinent 
tax matters, exchange controls, cur-
rency restrictions or other economic, 
fiscal, monetary or potential factors in 
the applicable home jurisdiction that 
could materially affect payments on, 
the performance of, or other matters 
relating to, the assets contained in the 
pool or the asset-backed securities. See 
also Instruction 2 to Item 202 of Regu-
lation S-K (§ 229.202). In addition, in a 
registration statement under the Secu-
rities Act, provide the information re-
quired by Item 101(g) of Regulation S- 
K (§ 229.101(g)). Disclosure also is re-
quired in Forms 10–D (§ 249.312 of this 
chapter) and 10–K (§ 249.310 of this chap-
ter) with respect to the asset-backed 
securities regarding any material im-
pact caused by foreign legal and regu-
latory developments during the period 
covered by the report which have not 
been previously described in a Form 10– 
D, 10–K or 8–K (§ 249.308 of this chapter) 
filed under the Exchange Act. 

(f) Filing of required exhibits. Where 
agreements or other documents in this 
Regulation AB (§§ 229.1100 through 
229.1125) are specified to be filed as ex-
hibits to a Securities Act registration 
statement, such agreements or other 
documents, if applicable, may be incor-
porated by reference as an exhibit to 
the registration statement, such as by 
filing a Form 8–K (§ 249.308 of this chap-
ter) in the case of offerings registered 
on Form SF–3 (§ 239.45 of this chapter). 
Final agreements must be filed and 
made part of the registration state-
ment no later than the date the final 
prospectus is required to be filed under 
§ 230.424 of this chapter. 

[70 FR 1597, Jan. 7, 2005, as amended at 70 FR 
72373, Dec. 5, 2005; 79 FR 57313, Sept. 24, 2014; 
80 FR 6652, Feb. 6, 2015; 81 FR 40512, June 22, 
2016; 84 FR 12720, Apr. 2, 2019; 85 FR 22003, 
Apr. 20, 2020] 

§ 229.1101 (Item 1101) Definitions. 

The following definitions apply to 
the terms used in Regulation AB 
(§§ 229.1100 through 229.1123), unless 
specified otherwise: 
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(a) ABS informational and computa-
tional material means a written commu-
nication consisting solely of one or 
some combination of the following: 

(1) Factual information regarding the 
asset-backed securities being offered 
and the structure and basic parameters 
of the securities, such as the number of 
classes, seniority, payment priorities, 
terms of payment, the tax, Employ-
ment Retirement Income Security Act 
of 1974, as amended, (29 U.S.C. 1001 et 
seq.) (‘‘ERISA’’) or other legal conclu-
sions of counsel, and descriptive infor-
mation relating to each class (e.g., 
principal amount, coupon, minimum 
denomination, anticipated price, yield, 
weighted average life, credit enhance-
ments, anticipated ratings, and other 
similar information relating to the 
proposed structure of the offering); 

(2) Factual information regarding the 
pool assets underlying the asset-backed 
securities, including origination, ac-
quisition and pool selection criteria, 
information regarding any prefunding 
or revolving period applicable to the 
offering, information regarding signifi-
cant obligors, data regarding the con-
tractual and related characteristics of 
the underlying pool assets (e.g., 
weighted average coupon, weighted av-
erage maturity, delinquency and loss 
information and geographic distribu-
tion) and other factual information 
concerning the parameters of the asset 
pool appropriate to the nature of the 
underlying assets, such as the type of 
assets comprising the pool and the pro-
grams under which the loans were 
originated; 

(3) Identification of key parties to 
the transaction, such as servicers, 
trustees, depositors, sponsors, origina-
tors and providers of credit enhance-
ment or other support, including a 
brief description of each such party’s 
roles, responsibilities, background and 
experience; 

(4) Static pool data, as referenced in 
Item 1105 of this Regulation AB, such 
as for the sponsor’s and/or servicer’s 
portfolio, prior transactions or the 
asset pool itself; 

(5) Statistical information displaying 
for a particular class of asset-backed 
securities the yield, average life, ex-
pected maturity, interest rate sensi-
tivity, cash flow characteristics, total 

rate of return, option adjusted spread 
or other financial or statistical infor-
mation relating to the class or classes 
under specified prepayment, interest 
rate, loss or other hypothetical sce-
narios. Examples of such information 
under the definition include: 

(i) Statistical results of interest rate 
sensitivity analyses regarding the im-
pact on yield or other financial charac-
teristics of a class of securities from 
changes in interest rates at one or 
more assumed prepayment speeds; 

(ii) Statistical information showing 
the cash flows that would be associated 
with a particular class of asset-backed 
securities at a specified prepayment 
speed; and 

(iii) Statistical information reflect-
ing the financial impact of losses based 
on a variety of loss or default experi-
ence, prepayment, interest rate and re-
lated assumptions. 

(6) The names of underwriters par-
ticipating in the offering of the securi-
ties, and their additional roles, if any, 
within the underwriting syndicate; 

(7) The anticipated schedule for the 
offering (including the approximate 
date upon which the proposed sale to 
the public will begin) and a description 
of marketing events (including the 
dates, times, locations, and procedures 
for attending or otherwise accessing 
them); and 

(8) A description of the procedures by 
which the underwriters will conduct 
the offering and the procedures for 
transactions in connection with the of-
fering with an underwriter or partici-
pating dealer (including procedures re-
garding account-opening and submit-
ting indications of interest and condi-
tional offers to buy). 

(b) Asset-backed issuer means an 
issuer whose reporting obligation re-
sults from either the registration of an 
offering of asset-backed securities 
under the Securities Act, or the reg-
istration of a class of asset-backed se-
curities under section 12 of the Ex-
change Act (15 U.S.C. 78l). 

(c)(1) Asset-backed security means a 
security that is primarily serviced by 
the cash flows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their 
terms convert into cash within a finite 
time period, plus any rights or other 
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assets designed to assure the servicing 
or timely distributions of proceeds to 
the security holders; provided that in 
the case of financial assets that are 
leases, those assets may convert to 
cash partially by the cash proceeds 
from the disposition of the physical 
property underlying such leases. 

(2) The following additional condi-
tions apply in order to be considered an 
asset-backed security: 

(i) Neither the depositor nor the 
issuing entity is an investment com-
pany under the Investment Company 
Act of 1940 (15 U.S.C. 80a–1 et seq.) nor 
will become an investment company as 
a result of the asset-backed securities 
transaction. 

(ii) The activities of the issuing enti-
ty for the asset-backed securities are 
limited to passively owning or holding 
the pool of assets, issuing the asset- 
backed securities supported or serviced 
by those assets, and other activities 
reasonably incidental thereto. 

(iii) No non-performing assets are 
part of the asset pool as of the meas-
urement date. 

(iv) Delinquent assets do not con-
stitute 50% or more, as measured by 
dollar volume, of the asset pool as of 
the measurement date. 

(v) With respect to securities that are 
backed by leases, the portion of the 
securitized pool balance attributable to 
the residual value of the physical prop-
erty underlying the leases, as deter-
mined in accordance with the trans-
action agreements for the securities, 
does not constitute: 

(A) For motor vehicle leases, 65% or 
more, as measured by dollar volume, of 
the securitized pool balance as of the 
measurement date. 

(B) For all other leases, 50% or more, 
as measured by dollar volume, of the 
securitized pool balance as of the meas-
urement date. 

(3) Notwithstanding the requirement 
in paragraph (c)(1) of this section that 
the asset pool be a discrete pool of as-
sets, the following are considered to be 
a discrete pool of assets for purposes of 
being considered an asset-backed secu-
rity: 

(i) Master trusts. The offering related 
to the securities contemplates adding 
additional assets to the pool that backs 
such securities in connection with fu-

ture issuances of asset-backed securi-
ties backed by such pool. The offering 
related to the securities also may con-
template additions to the asset pool, to 
the extent consistent with paragraphs 
(c)(3)(ii) and (c)(3)(iii) of this section, in 
connection with maintaining minimum 
pool balances in accordance with the 
transaction agreements for master 
trusts with revolving periods or receiv-
ables or other financial assets that 
arise under revolving accounts. 

(ii) Prefunding periods. The offering 
related to the securities contemplates 
a prefunding account where a portion 
of the proceeds of that offering is to be 
used for the future acquisition of addi-
tional pool assets, if the duration of 
the prefunding period does not extend 
for more than one year from the date 
of issuance of the securities and the 
portion of the proceeds for such 
prefunding account does not involve in 
excess of: 

(A) For master trusts, 25% of the ag-
gregate principal balance of the total 
asset pool whose cash flows support the 
securities; and 

(B) For other offerings, 25% of the 
proceeds of the offering. 

(iii) Revolving periods. The offering re-
lated to the securities contemplates a 
revolving period where cash flows from 
the pool assets may be used to acquire 
additional pool assets, provided, that, 
for securities backed by receivables or 
other financial assets that do not arise 
under revolving accounts, the revolv-
ing period does not extend for more 
than three years from the date of 
issuance of the securities and the addi-
tional pool assets are of the same gen-
eral character as the original pool as-
sets. 

Instructions to Item 1101(c). 1. For purposes of 
determining non-performing, delinquency 
and residual value thresholds, the ‘‘meas-
urement date’’ means either: 

a. The designated cut-off date for the 
transaction (i.e., the date on and after which 
collections on the pool assets accrue for the 
benefit of asset-backed security holders), if 
applicable; or 

b. In the case of master trusts, the date as 
of which delinquency and loss information or 
securitized pool balance information, as ap-
plicable, is presented in the prospectus for 
the asset-backed securities to be filed pursu-
ant to § 230.424(b) of this chapter. 

2. Non-performing and delinquent assets 
that are not funded or purchased by proceeds 
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from the securities and that are not consid-
ered in cash flow calculations for the securi-
ties need not be considered as part of the 
asset pool for purposes of determining non- 
performing and delinquency thresholds. 

3. For purposes of determining non-per-
forming, delinquency and residual value 
thresholds for master trusts, calculations 
are to be measured against the total asset 
pool whose cash flows support the securities. 

4. For purposes of determining residual 
value thresholds, residual values need not be 
included in measuring against the thresholds 
to the extent a separate party is obligated 
for such amounts (e.g., through a residual 
value guarantee, residual value insurance or 
where the lessee is obligated to cover any re-
sidual losses). 

(d) Delinquent, for purposes of deter-
mining if a pool asset is delinquent, 
means if a pool asset is more than 30 or 
31 days or a single payment cycle, as 
applicable, past due from the contrac-
tual due date, as determined in accord-
ance with any of the following: 

(1) The transaction agreements for 
the asset-backed securities; 

(2) The delinquency recognition poli-
cies of the sponsor, any affiliate of the 
sponsor that originated the pool asset 
or the servicer of the pool asset; or 

(3) The delinquency recognition poli-
cies applicable to such pool asset es-
tablished by the primary safety and 
soundness regulator of any entity list-
ed in paragraph (d)(2) of this section or 
the program or regulatory entity that 
oversees the program under which the 
pool asset was originated. 

(e) Depositor means the depositor who 
receives or purchases and transfers or 
sells the pool assets to the issuing enti-
ty. For asset-backed securities trans-
actions where there is not an inter-
mediate transfer of the assets from the 
sponsor to the issuing entity, the term 
depositor refers to the sponsor. For 
asset-backed securities transactions 
where the person transferring or sell-
ing the pool assets is itself a trust, the 
depositor of the issuing entity is the 
depositor of that trust. 

(f) Issuing entity means the trust or 
other entity created at the direction of 
the sponsor or depositor that owns or 
holds the pool assets and in whose 
name the asset-backed securities sup-
ported or serviced by the pool assets 
are issued. 

(g) Non-performing, for purposes of de-
termining if a pool asset is non-per-

forming, means a pool asset if any of 
the following is true: 

(1) The pool asset would be treated as 
wholly or partially charged-off under 
the requirements in the transaction 
agreements for the asset-backed secu-
rities; 

(2) The pool asset would be treated as 
wholly or partially charged-off under 
the charge-off policies of the sponsor, 
an affiliate of the sponsor that origi-
nates the pool asset or a servicer that 
services the pool asset; or 

(3) The pool asset would be treated as 
wholly or partially charged-off under 
the charge-off policies applicable to 
such pool asset established by the pri-
mary safety and soundness regulator of 
any entity listed in paragraph (g)(2) of 
this section or the program or regu-
latory entity that oversees the pro-
gram under which the pool asset was 
originated. 

(h) NRSRO has the same meaning as 
the term ‘‘nationally recognized statis-
tical rating organization’’ as used in 
§ 240.15c3–1(c)(2)(vi)(F) of this chapter. 

(i) Obligor means any person who is 
directly or indirectly committed by 
contract or other arrangement to make 
payments on all or part of the obliga-
tions on a pool asset. 

(j) Servicer means any person respon-
sible for the management or collection 
of the pool assets or making alloca-
tions or distributions to holders of the 
asset-backed securities. The term 
servicer does not include a trustee for 
the issuing entity or the asset-backed 
securities that makes allocations or 
distributions to holders of the asset- 
backed securities if the trustee re-
ceives such allocations or distributions 
from a servicer and the trustee does 
not otherwise perform the functions of 
a servicer. 

(k) Significant obligor means any of 
the following: 

(1) An obligor or a group of affiliated 
obligors on any pool asset or group of 
pool assets if such pool asset or group 
of pool assets represents 10% or more 
of the asset pool. 

(2) A single property or group of re-
lated properties securing a pool asset 
or a group of pool assets if such pool 
asset or group of pool assets represents 
10% or more of the asset pool. 
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(3) A lessee or group of affiliated les-
sees if the related lease or group of 
leases represents 10% or more of the 
asset pool. 

Instructions to Item 1101(k): 1. Regarding para-
graph (k)(3) of this section, the calculation 
must focus on the leases whose cash flow 
supports the asset-backed securities directly 
or indirectly (including the residual value of 
the physical property underlying the leases 
if a portion of the securitized pool balance is 
attributable to the residual value of such 
property), regardless of whether the asset 
pool contains the leases themselves, mort-
gages on properties that are the subject of 
the leases or other assets related to the 
leases. 

2. If separate pool assets, or properties un-
derlying pool assets, are cross-defaulted and/ 
or cross-collateralized, such pool assets are 
to be aggregated and considered together in 
determining concentration levels. 

3. If the pool asset is a mortgage or lease 
relating to real estate, the pool asset is non- 
recourse to the obligor, and the obligor does 
not manage the property or does not own 
other assets and has no other operations, 
then the obligor need not be considered a 
separate significant obligor from the real es-
tate. Otherwise, the obligor is a separate sig-
nificant obligor. 

4. The determination of significant obli-
gors is to be made as of the designated cut- 
off date for the transaction (i.e., the date on 
and after which collections on the pool as-
sets accrue for the benefit of asset-backed 
security holders), provided, that, in the case 
of master trusts, the determination is to be 
made as of the cut-off date (or issuance date 
if there is not a cut-off date) for each 
issuance of asset-backed securities backed 
by the same asset pool. In addition, if disclo-
sure is required pursuant to either Item 6.05 
of Form 8–K (17 CFR 249.308) or in a Form 10– 
D (17 CFR 249.312) pursuant to Item 1121(b) of 
this Regulation AB, the determination of 
significant obligors is to be made against the 
asset pool described in such report. However, 
if the percentage concentration regarding an 
obligor falls below 10% subsequent to the de-
termination dates discussed in this Instruc-
tion, the obligor no longer need be consid-
ered a significant obligor. 

(l) Sponsor means the person who or-
ganizes and initiates an asset-backed 
securities transaction by selling or 
transferring assets, either directly or 
indirectly, including through an affil-
iate, to the issuing entity. 

(m) Asset representations reviewer 
means any person appointed to review 
the underlying assets for compliance 
with the representations and warran-
ties on the underlying pool assets and 

is not affiliated with any sponsor, de-
positor, servicer, or trustee of the 
transaction, or any of their affiliates. 
The asset representations reviewer 
shall not be the party to determine 
whether noncompliance with represen-
tations or warranties constitutes a 
breach of any contractual provision. 
The asset representations reviewer also 
shall not be the same party or an affil-
iate of any party hired by the sponsor 
or underwriter to perform pre-closing 
due diligence work on the pool assets. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57313, Sept. 24, 2014] 

§ 229.1102 (Item 1102) Forepart of reg-
istration statement and outside 
cover page of the prospectus. 

In addition to the information re-
quired by Item 501 of Regulation S-K 
(§ 229.501), provide the following infor-
mation on the outside front cover page 
of the prospectus. Present information 
regarding multiple classes in tables if 
doing so will aid understanding. If in-
formation regarding multiple classes 
cannot appear on the cover page due to 
space limitations, include the informa-
tion in the summary or in an imme-
diately preceding separate table. 

(a) Identify the sponsor, the deposi-
tor and the issuing entity (if known). 
Such identifying information should 
include a Central Index Key number for 
the depositor and the issuing entity, 
and if applicable, the sponsor. 

(b) In identifying the title of the se-
curities, include the series number, if 
applicable. If there is more than one 
class of securities offered, state the 
class designations of the securities of-
fered. 

(c) Identify the asset type(s) being 
securitized. 

(d) Include a statement, if applicable 
and appropriately modified to the 
transaction, that the securities rep-
resent the obligations of the issuing 
entity only and do not represent the 
obligations of or interest in the spon-
sor, depositor or any of their affiliates. 

(e) Identify the aggregate principal 
amount of all securities offered and the 
principal amount, if any, of each class 
of securities offered. If a class has no 
principal amount, disclose that fact, 
and, if applicable, state the notional 
amount, clearly identifying that the 
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amount is a notional one. If the 
amounts are approximate, disclose that 
fact. 

(f) Indicate the interest rate or speci-
fied rate of return of each class of secu-
rity offered. If a class of securities does 
not bear interest or a specified return, 
disclose that fact. If the rate is based 
on a formula or is calculated in ref-
erence to a generally recognized inter-
est rate index, such as a U.S. Treasury 
securities index, either provide the for-
mula on the cover, or indicate that the 
rate is variable, indicate the index 
upon which the rate is based and indi-
cate that further disclosure of how the 
rate is determined is included in the 
transaction summary. 

(g) Identify the distribution fre-
quency, by class or series where appli-
cable, and the first expected distribu-
tion date for the asset-backed securi-
ties. 

(h) Briefly describe any credit en-
hancement or other support for the 
transaction and identify any enhance-
ment or support provider referenced in 
Items 1114(b) or 1115 of this Regulation 
AB. 

Instruction to Item 1102: Also see Item 
1113(f)(2) of this Regulation AB regarding the 
title of any class of securities with an op-
tional redemption or termination feature 
that may be exercised when 25% or more of 
the original principal balance of the pool as-
sets are still outstanding. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57313, Sept. 24, 2014] 

§ 229.1103 (Item 1103) Transaction 
summary and risk factors. 

(a) Prospectus summary. In providing 
the information required by Item 503(a) 
of Regulation S-K (§ 229.503(a)), provide 
the following information in the pro-
spectus summary, as applicable. 
Present information regarding mul-
tiple classes in tables if doing so will 
aid understanding. Consider using dia-
grams to illustrate the relationships 
among the parties, the structure of the 
securities offered (including, for exam-
ple, the flow of funds or any subordina-
tion features) and any other material 
features of the transaction. 

(1) Identify the participants in the 
transaction, including the sponsor, de-
positor, issuing entity, trustee and 
servicers contemplated by Item 

1108(a)(2) of this Regulation AB, and 
their respective roles. Describe the 
roles briefly if they are not apparent 
from the title of the role. Identify any 
originator contemplated by Item 1110 
of this Regulation AB and any signifi-
cant obligor. 

(2) Briefly identify the pool assets 
and summarize briefly the size and ma-
terial characteristics of the asset pool. 
Identify the cut-off date or similar 
date for establishing the composition 
of the asset pool, if applicable. 

Instruction to Item 1103(a)(2). What is re-
quired is summary disclosure tailored to the 
particular asset pool backing the asset- 
backed securities. While the material char-
acteristics will vary depending on the nature 
of the pool assets, summary disclosure may 
include, among other things, statistical in-
formation of: The types of underwriting or 
origination programs, exceptions to under-
writing or origination criteria and, if appli-
cable, modifications made to the pool assets 
after origination. Include a cross-reference 
in the prospectus summary to the more de-
tailed statistical information found in the 
prospectus. 

(3) State briefly the basic terms of 
each class of securities offered. In par-
ticular: 

(i) Identify the classes offered by the 
prospectus and any classes issued in 
the same transaction or residual or eq-
uity interests in the transaction that 
are not being offered by the prospectus. 

(ii) State the interest rate or rate of 
return on each class of securities of-
fered, to the extent that the rates on 
any class of securities were not dis-
closed in full on the prospectus cover 
page. 

(iii) State the expected final and 
final scheduled maturity or principal 
distribution dates, if applicable, of 
each class of securities offered. 

(iv) Identify the denominations in 
which the securities may be issued. 

(v) Identify the distribution fre-
quency on the securities. 

(vi) Summarize the flow of funds, 
payment priorities and allocations 
among the classes of securities offered, 
the classes of securities that are not of-
fered, and fees and expenses, to the ex-
tent necessary to understand the pay-
ment characteristics of the classes that 
are offered by the prospectus. 
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(vii) Identify any events in the trans-
action agreements that can trigger liq-
uidation or amortization of the asset 
pool or other performance triggers that 
would alter the transaction structure 
or the flow of funds. 

(viii) Identify any optional or manda-
tory redemption or termination fea-
tures. 

(ix) Identify any credit enhancement 
or other support for the transaction, as 
referenced in Items 1114(a) and 1115 of 
this Regulation AB, and briefly de-
scribe what protection or support is 
provided by the enhancement. Identify 
any enhancement provider referenced 
in Items 1114(b) and 1115 of this Regula-
tion AB. Summarize how losses not 
covered by credit enhancement or sup-
port will be allocated to the securities. 

(4) Identify any outstanding series or 
classes of securities that are backed by 
the same asset pool or otherwise have 
claims on the pool assets. In addition, 
state if additional series or classes of 
securities may be issued that are 
backed by the same asset pool and 
briefly identify the circumstances 
under which those additional securities 
may be issued. Specify if security hold-
er approval is necessary for such 
issuances and if security holders will 
receive notice of such issuances. 

(5) If the transaction will include 
prefunding or revolving periods, indi-
cate: 

(i) The term or duration of the 
prefunding or revolving period. 

(ii) For prefunding periods, the 
amount of proceeds to be deposited in 
the prefunding account. 

(iii) For revolving periods, the max-
imum amount of additional assets that 
may be acquired during the revolving 
period, if applicable. 

(iv) The percentage of the asset pool 
and any class or series of the asset- 
backed securities represented by the 
prefunding account or the revolving pe-
riod, if applicable. 

(v) Any limitation on the ability to 
add pool assets. 

(vi) The requirements for assets that 
may be added to the pool. 

(6) If pool assets can otherwise be 
added, removed or substituted (for ex-
ample, in the event of a breach in rep-
resentations or warranties regarding 
pool assets), summarize briefly the cir-

cumstances under which such actions 
can occur. 

(7) Summarize the amount or for-
mula for calculating the fee that the 
servicer will receive for performing its 
duties, and identify from what source 
those fees will be paid and the distribu-
tion priority of those fees. 

(8) Summarize the federal income tax 
issues material to investors of each 
class of securities offered. 

(9) Indicate whether the issuance or 
sale of any class of offered securities is 
conditioned on the assignment of a rat-
ing by one or more rating agencies. If 
so, identify each rating agency and the 
minimum rating that must be as-
signed. 

(b) Risk factors. In providing the in-
formation required by Item 105 of Reg-
ulation S–K (17 CFR 229.105), identify 
any risks that may be different for in-
vestors in any offered class of asset- 
backed securities, and if so, identify 
such classes and describe such dif-
ference(s). 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57313, Sept. 24, 2014; 84 FR 12721, Apr. 2, 2019] 

§ 229.1104 (Item 1104) Sponsors. 
Provide the following information 

about the sponsor: 
(a) State the sponsor’s name and de-

scribe the sponsor’s form of organiza-
tion. 

(b) Describe the general character of 
the sponsor’s business. 

(c) Describe the sponsor’s 
securitization program and state how 
long the sponsor has been engaged in 
the securitization of assets. The de-
scription must include, to the extent 
material, a general discussion of the 
sponsor’s experience in securitizing as-
sets of any type as well as a more de-
tailed discussion of the sponsor’s expe-
rience in and overall procedures for 
originating or acquiring and 
securitizing assets of the type included 
in the current transaction. Include to 
the extent material information re-
garding the size, composition and 
growth of the sponsor’s portfolio of as-
sets of the type to be securitized and 
information or factors related to the 
sponsor that may be material to an 
analysis of the origination or perform-
ance of the pool assets, such as wheth-
er any prior securitizations organized 
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by the sponsor have defaulted or expe-
rienced an early amortization trig-
gering event. 

(d) Describe the sponsor’s material 
roles and responsibilities in its 
securitization program, including 
whether the sponsor or an affiliate is 
responsible for originating, acquiring, 
pooling or servicing the pool assets, 
and the sponsor’s participation in 
structuring the transaction. 

(e) Repurchases and replacements. (1) If 
the underlying transaction agreements 
provide a covenant to repurchase or re-
place an underlying asset for breach of 
a representation or warranty, provide 
in the body of the prospectus for the 
prior three years, the information re-
quired by Rule 15Ga–1(a) (17 CFR 
240.15Ga–1(a)) concerning all assets 
securitized by the sponsor that were 
the subject of a demand to repurchase 
or replace for breach of the representa-
tions and warranties concerning the 
pool assets for all asset-backed securi-
ties (as that term is defined in Section 
3(a)(79) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(79)) where the 
underlying transaction agreements in-
cluded a covenant to repurchase or re-
place an underlying asset of the same 
asset class held by non-affiliates of the 
sponsor, except that: 

(i) For prospectuses to be filed pursu-
ant to § 230.424 of this chapter prior to 
February 14, 2013, information may be 
limited to the prior year; and 

(ii) For prospectuses to be filed pur-
suant to § 230.424 of this chapter on or 
after February 14, 2013 but prior to Feb-
ruary 14, 2014, information may be lim-
ited to the prior two years. 

(2) Include a reference to the most re-
cent Form ABS–15G filed by the 
securitizer (as that term is defined in 
Section 15G(a) of the Securities Ex-
change Act of 1934) in response to Rule 
15Ga-1 and disclose the CIK number of 
the securitizer. 

(3) For prospectuses to be filed pursu-
ant to § 230.424 of this chapter, the in-
formation presented shall not be more 
than 135 days old. 

(f) If the sponsor is required to repur-
chase or replace any asset for breach of 
a representation and warranty pursu-
ant to the transaction agreements, pro-
vide information regarding the spon-
sor’s financial condition to the extent 

that there is a material risk that the 
effect on its ability to comply with the 
provisions in the transaction agree-
ments relating to the repurchase obli-
gations for those assets resulting from 
such financial condition could have a 
material impact on pool performance 
or performance of the asset-backed se-
curities. 

(g) Describe any interest that the 
sponsor, or any affiliate of the sponsor, 
has retained in the transaction, includ-
ing the amount and nature of that in-
terest. Disclose any hedge (security 
specific or portfolio) materially related 
to the credit risk of the securities that 
was entered into by the sponsor or, if 
known, by an affiliate of the sponsor to 
offset the risk position held. 

Instruction to Item 1104(g). The disclosure 
required under this item shall separately 
state the amount and nature of any interest 
or asset retained in compliance with law, in-
cluding any amounts that are retained by 
parties other than the sponsor in order to 
satisfy such requirements. 

[70 FR 1597, Jan. 7, 2005, as amended at 76 FR 
4511, Jan. 26, 2011; 79 FR 57313, Sept. 24, 2014; 
81 FR 40512, June 22, 2016] 

§ 229.1105 (Item 1105) Static pool infor-
mation. 

Describe the static pool information 
presented. Provide appropriate intro-
ductory and explanatory information 
to introduce the characteristics, the 
methodology used in determining or 
calculating the characteristics and any 
terms or abbreviations used. Include a 
description of how the static pool dif-
fers from the pool underlying the secu-
rities being offered, such as the extent 
to which the pool underlying the secu-
rities being offered was originated with 
the same or differing underwriting cri-
teria, loan terms, and risk tolerances 
than the static pools presented. In ad-
dition to a narrative description, the 
static pool information should be pre-
sented graphically if doing so would aid 
in understanding. 

(a) For amortizing asset pools, unless 
the registrant determines that such in-
formation is not material: 

(1) Provide static pool information, 
to the extent material, regarding delin-
quencies, cumulative losses and pre-
payments for prior securitized pools of 
the sponsor for that asset type. 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00577 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



568 

17 CFR Ch. II (4–1–25 Edition) § 229.1105 

(2) If the sponsor has less than three 
years of experience securitizing assets 
of the type to be included in the offered 
asset pool, consider providing instead 
static pool information, to the extent 
material, regarding delinquencies, cu-
mulative losses and prepayments by 
vintage origination years regarding 
originations or purchases by the spon-
sor, as applicable, for that asset type. 
A vintage origination year represents 
assets originated during the same year. 

(3) In providing the information re-
quired by paragraphs (a)(1) and (a)(2) of 
this section: 

(i) Provide the requested information 
for prior pools or vintage origination 
years, as applicable, relating to the fol-
lowing time period, to the extent mate-
rial: 

(A) Five years, or 
(B) For so long as the sponsor has 

been either securitizing assets of the 
same asset type (in the case of para-
graph (a)(1) of this section) or making 
originations or purchases of assets of 
the same asset type (in the case of 
paragraph (a)(2) of this section) if less 
than five years. 

(ii) Present delinquency, cumulative 
loss and prepayment data for each 
prior securitized pool or vintage origi-
nation year, as applicable, over the life 
of the prior securitized pool or vintage 
origination year. The most recent peri-
odic increment for the data must be as 
of a date no later than 135 days of the 
date of first use of the prospectus. 

Instruction to Item 1105(a)(3)(ii). Present his-
torical delinquency and loss information in 
accordance with Item 1100(b) of this Regula-
tion AB (§ 229.1100(b)) through no less than 
120 days. 

(iii) Provide summary information 
for the original characteristics of the 
prior securitized pools or vintage origi-
nation years, as applicable and mate-
rial. While the material summary char-
acteristics may vary, these character-
istics may include, among other 
things, the following: number of pool 
assets; original pool balance; weighted 
average initial loan balance; weighted 
average interest or note rate; weighted 
average original term; weighted aver-
age remaining term; weighted average 
and minimum and maximum standard-
ized credit score or other applicable 
measure of obligor credit quality; prod-

uct type; loan purpose; loan-to-value 
information; distribution of assets by 
loan or note rate; and geographic dis-
tribution information. 

(iv) Provide graphical illustration of 
delinquencies, prepayments and losses 
for each prior securitized pool or by 
vintage origination year regarding 
originations or purchases by the spon-
sor, as applicable for that asset type. 

(b) For revolving asset master trusts, 
unless the registrant determines that 
such information is not material, pro-
vide, to the extent material, data re-
garding delinquencies, cumulative 
losses, prepayments, payment rate, 
yield and standardized credit scores or 
other applicable measure of obligor 
credit quality in separate increments 
based on the date of origination of the 
pool assets. While the material incre-
ments may vary, consider presenting 
such data at a minimum in 12-month 
increments through the first five years 
of the account’s life (e.g., 0–12 months, 
13–24 months, 25–36 months, 37–48 
months, 49–60 months and 61 months or 
more). 

(c) If the information that would oth-
erwise be required by paragraph (a)(1), 
(a)(2) or (b) of this section is not mate-
rial, but alternative static pool infor-
mation would provide material disclo-
sure, provide such alternative informa-
tion instead. Similarly, information 
contemplated by paragraph (a)(1), (a)(2) 
or (b) of this section regarding a party 
or parties other than the sponsor may 
be provided in addition to or in lieu of 
such information regarding the sponsor 
if appropriate to provide material dis-
closure. In addition, provide other ex-
planatory disclosure, including why al-
ternative disclosure is being provided 
and explain the absence of any static 
pool information contemplated by 
paragraph (a)(1), (a)(2) or (b) of this 
section, as applicable. 

(d) The following information pro-
vided in response to this section shall 
not be deemed to be a prospectus or 
part of a prospectus for the asset- 
backed securities nor shall such infor-
mation be deemed to be part of the reg-
istration statement for the asset- 
backed securities: 

(1) With respect to information re-
garding prior securitized pools of the 
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sponsor that do not include the cur-
rently offered pool, information re-
garding prior securitized pools that 
were established before January 1, 2006; 
and 

(2) With respect to information re-
garding the currently offered pool, in-
formation about the pool for periods 
before January 1, 2006. 

(e) For prospectuses to be filed pursu-
ant to § 230.424 of this chapter that in-
clude information specified in para-
graph (d)(1) or (d)(2) of this section, the 
prospectus shall disclose that such in-
formation is not deemed to be part of 
that prospectus or the registration 
statement for the asset-backed securi-
ties. 

(f) If any of the information identi-
fied in paragraph (d)(1) or (d)(2) of this 
section that is to be provided in re-
sponse to this section is unknown and 
not available to the registrant without 
unreasonable effort or expense, such in-
formation may be omitted, provided 
the registrant provides the information 
on the subject it possesses or can ac-
quire without unreasonable effort or 
expense, and the registrant includes a 
statement in the prospectus showing 
that unreasonable effort or expense 
would be involved in obtaining the 
omitted information. 

[70 FR 1597, Jan. 7, 2005, as amended at 70 FR 
72373, Dec. 5, 2005; 79 FR 57314, Sept. 24, 2014; 
81 FR 40512, June 22, 2016] 

§ 229.1106 (Item 1106) Depositors. 
If the depositor is not the same enti-

ty as the sponsor, provide separately 
the information regarding the deposi-
tor called for by paragraphs (a) and (b) 
of Item 1104 of this Regulation AB, and, 
to the extent the information would be 
material and materially different from 
the sponsor, paragraphs (c) and (d) of 
Item 1104 of this Regulation AB. In ad-
dition, provide the following informa-
tion: 

(a) The ownership structure of the 
depositor. 

(b) The general character of any ac-
tivities the depositor is engaged in 
other than securitizing assets and the 
time period during which it has been so 
engaged. 

(c) Any continuing duties of the de-
positor after issuance of the asset- 
backed securities being registered re-

garding the asset-backed securities or 
the pool assets. 

§ 229.1107 (Item 1107) Issuing entities. 
Provide the following information 

about the issuing entity: 
(a) State the issuing entity’s name 

and describe the issuing entity’s form 
of organization, including the State or 
other jurisdiction under whose laws the 
issuing entity is organized. File the 
issuing entity’s governing documents 
as an exhibit. 

(b) Describe the permissible activi-
ties and restrictions on the activities 
of the issuing entity under its gov-
erning documents, including any re-
strictions on the ability to issue or in-
vest in additional securities, to borrow 
money or to make loans to other per-
sons. Describe any provisions in the 
issuing entity’s governing documents 
allowing for modification of the issuing 
entity’s governing documents, includ-
ing its permissible activities. 

(c) Describe any specific discre-
tionary activities with regard to the 
administration of the asset pool or the 
asset-backed securities, and identify 
the person or persons authorized to ex-
ercise such discretion. 

(d) Describe any assets owned or to 
be owned by the issuing entity, apart 
from the pool assets, as well as any li-
abilities of the issuing entity, apart 
from the asset-backed securities. Dis-
close the fiscal year end of the issuing 
entity. 

(e) If the issuing entity has executive 
officers, a board of directors or persons 
performing similar functions, provide 
the information required by Items 401, 
402, 403 404 and 407(a), (c)(3), (d)(4), (d)(5) 
and (e)(4) of Regulation S–K (§§ 229.401, 
229.402, 229.403, 229.404 and 229.407(a), 
(c)(3), (d)(4), (d)(5) and (e)(4)) for the 
issuing entity. 

(f) Describe the terms of any manage-
ment or administration agreement re-
garding the issuing entity. File any 
such agreement as an exhibit. 

(g) Describe the capitalization of the 
issuing entity and the amount or na-
ture of any equity contribution to the 
issuing entity by the sponsor, depositor 
or other party. 

(h) Describe the sale or transfer of 
the pool assets to the issuing entity as 
well as the creation (and perfection and 
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priority status) of any security inter-
est in favor of the issuing entity, the 
trustee, the asset-backed security hold-
ers or others, including the material 
terms of any agreement providing for 
such sale, transfer or creation of a se-
curity interest. File any such agree-
ments as an exhibit. In addition to an 
appropriate narrative description, also 
provide this information graphically or 
in a flow chart if it will aid under-
standing. 

(i) If the pool assets are securities, as 
defined under the Securities Act, state 
the market price of the securities and 
the basis on which the market price 
was determined. 

(j) If expenses incurred in connection 
with the selection and acquisition of 
the pool assets are to be payable from 
offering proceeds, disclose the amount 
of such expenses. If such expenses are 
to be paid to the sponsor, servicer con-
templated by Item 1108(a)(2) of this 
Regulation AB, depositor, issuing enti-
ty, originator contemplated by Item 
1110 of this Regulation AB, under-
writer, or any affiliate of the foregoing, 
separately identify the type and 
amount of expenses paid to each such 
party. 

(k) Describe to the extent material 
any provisions or arrangements in-
cluded to address any one or more of 
the following issues: 

(1) Whether any security interests 
granted in connection with the trans-
action are perfected, maintained and 
enforced. 

(2) Whether declaration of bank-
ruptcy, receivership or similar pro-
ceeding with respect to the issuing en-
tity can occur. 

(3) Whether in the event of a bank-
ruptcy, receivership or similar pro-
ceeding with respect to the sponsor, 
originator, depositor or other seller of 
the pool assets, the issuing entity’s as-
sets will become part of the bank-
ruptcy estate or subject to the bank-
ruptcy control of a third party. 

(4) Whether in the event of a bank-
ruptcy, receivership or similar pro-
ceeding with respect to the issuing en-
tity, the issuing entity’s assets will be-
come subject to the bankruptcy con-
trol of a third party. 

(l) If applicable law prohibits the 
issuing entity from holding the pool as-

sets directly (for example, an ‘‘eligible 
lender’’ trustee must hold student 
loans originated under the Federal 
Family Education Loan Program of the 
Higher Education Act of 1965 (20 U.S.C. 
1001 et seq.)), describe the arrangements 
instituted to hold the pool assets on 
behalf of the issuing entity. Include 
disclosure regarding the arrangements 
taken, as applicable, regarding the 
items in paragraph (k) of this section 
with respect to any such additional en-
tity that holds such assets on behalf of 
the issuing entity. 

[70 FR 1597, Jan. 7, 2005, as amended at 71 FR 
53259, Sept. 8, 2006] 

§ 229.1108 (Item 1108) Servicers. 
Provide the following information for 

the servicer. 
(a) Multiple servicers. Where servicing 

of the pool assets utilizes multiple 
servicers (e.g., master servicers that 
oversee the actions of other servicers, 
primary servicers that have primary 
contact with the obligor, or special 
servicers for specific servicing func-
tions): 

(1) Provide a clear introductory de-
scription of the roles, responsibilities 
and oversight requirements of the en-
tire servicing structure and the parties 
involved. In addition to an appropriate 
narrative discussion of the allocation 
of servicing responsibilities, also con-
sider presenting the information 
graphically if doing so will aid under-
standing. 

(2) Identify: 
(i) Each master servicer; 
(ii) Each affiliated servicer; 
(iii) Each unaffiliated servicer that 

services 10% or more of the pool assets; 
and 

(iv) Any other material servicer re-
sponsible for calculating or making 
distributions to holders of the asset- 
backed securities, performing work- 
outs or foreclosures, or other aspect of 
the servicing of the pool assets or the 
asset-backed securities upon which the 
performance of the pool assets or the 
asset-backed securities is materially 
dependent. 

(3) Provide the information in para-
graphs (b), (c), (d), and (e) of this sec-
tion, as applicable depending on the 
servicer’s role, for each servicer identi-
fied in paragraphs (a)(2)(i), (ii) and (iv) 
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of this section and each unaffiliated 
servicer identified in paragraph 
(a)(2)(iii) of this section that services 
20% or more of the pool assets 

(b) Identifying information and experi-
ence. (1) State the servicer’s name and 
describe the servicer’s form of organi-
zation. 

(2) State how long the servicer has 
been servicing assets. Provide, to the 
extent material, a general discussion of 
the servicer’s experience in servicing 
assets of any type as well as a more de-
tailed discussion of the servicer’s expe-
rience in, and procedures for the serv-
icing function it will perform in the 
current transaction for assets of the 
type included in the current trans-
action. Include to the extent material 
information regarding the size, com-
position and growth of the servicer’s 
portfolio of serviced assets of the type 
included in the current transaction and 
information on factors related to the 
servicer that may be material to an 
analysis of the servicing of the assets 
or the asset-backed securities, as appli-
cable. 

(3) Describe any material changes to 
the servicer’s policies or procedures in 
the servicing function it will perform 
in the current transaction for assets of 
the same type included in the current 
transaction during the past three 
years. 

(4) Provide information regarding the 
servicer’s financial condition to the ex-
tent that there is a material risk that 
the effect on one or more aspects of 
servicing resulting from such financial 
condition could have a material impact 
on pool performance or performance of 
the asset-backed securities. 

(c) Servicing agreements and servicing 
practices. (1) Describe the material 
terms of the servicing agreement and 
the servicer’s duties regarding the 
asset-backed securities transaction. 
File the servicing agreement as an ex-
hibit. 

(2) Describe to the extent material 
the manner in which collections on the 
assets will be maintained, such as 
through a segregated collection ac-
count, and the extent of commingling 
of funds that occurs or may occur from 
the assets with other funds, serviced 
assets or other assets of the servicer. 

(3) Describe to the extent material 
any special or unique factors involved 
in servicing the particular type of as-
sets included in the current trans-
action, such as subprime assets, and 
the servicer’s processes and procedures 
designed to address such factors. 

(4) Describe to the extent material 
the terms of any arrangements where-
by the servicer is required or permitted 
to provide advances of funds regarding 
collections, cash flows or distributions, 
including interest or other fees charged 
for such advances and terms of recov-
ery by the servicer of such advances. 
To the extent material, provide statis-
tical information regarding servicer 
advances on the pool assets and the 
servicer’s overall servicing portfolio 
for the past three years. 

(5) Describe to the extent material 
the servicer’s process for handling de-
linquencies, losses, bankruptcies and 
recoveries, such as through liquidation 
of the underlying collateral, note sale 
by a special servicer or borrower nego-
tiation or workouts. 

(6) If the servicer has custodial re-
sponsibility for the assets, describe ma-
terial arrangements regarding the safe-
keeping and preservation of the assets, 
such as the physical promissory notes, 
and procedures to reflect the segrega-
tion of the assets from other serviced 
assets. If no servicer has custodial re-
sponsibility for the assets, disclose 
that fact, identify the party that has 
such responsibility and provide the in-
formation called for by this paragraph 
for such party. 

(7) Describe any limitations on the 
servicer’s liability under the trans-
action agreements regarding the asset- 
backed securities transaction. 

(d) Back-up servicing. Describe the 
material terms regarding the servicer’s 
removal, replacement, resignation or 
transfer, including: 

(1) Provisions for selection of a suc-
cessor servicer and financial or other 
requirements that must be met by a 
successor servicer. 

(2) The process for transferring serv-
icing to a successor servicer. 

(3) Provisions for payment of ex-
penses associated with a servicing 
transfer and any additional fees 
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charged by a successor servicer. Speci-
fy the amount of any funds set aside 
for a servicing transfer. 

(4) Arrangements, if any, regarding a 
back-up servicer for the assets and the 
identity of any such back-up servicer. 

(e) Describe any interest that the 
servicer, or any affiliate of the 
servicer, has retained in the trans-
action, including the amount and na-
ture of that interest. Disclose any 
hedge (security specific or portfolio) 
materially related to the credit risk of 
the securities that was entered into by 
the servicer or, if known, by an affil-
iate of the servicer to offset the risk 
position held. 

Instruction to Item 1108(e). The disclosure 
required under this item shall separately 
state the amount and nature of any interest 
or asset retained in compliance with law, in-
cluding any amounts that are retained by 
parties other than the servicer in order to 
satisfy such requirements. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57314, Sept. 24, 2014] 

§ 229.1109 (Item 1109) Trustees and 
other transaction parties. 

(a) Trustees. Provide the following in-
formation for each trustee: 

(1) State the trustee’s name and de-
scribe the trustee’s form of organiza-
tion. 

(2) Describe to what extent the trust-
ee has had prior experience serving as a 
trustee for asset-backed securities 
transactions involving similar pool as-
sets, if applicable. 

(3) Describe the trustee’s duties and 
responsibilities regarding the asset- 
backed securities under the governing 
documents and under applicable law. In 
addition, describe any actions required 
by the trustee, including whether no-
tices are required to investors, rating 
agencies or other third parties, upon an 
event of default, potential event of de-
fault (and how defined) or other breach 
of a transaction covenant and any re-
quired percentage of a class or classes 
of asset-backed securities that is need-
ed to require the trustee to take ac-
tion. 

(4) Describe any limitations on the 
trustee’s liability under the trans-
action agreements regarding the asset- 
backed securities transaction. 

(5) Describe any indemnification pro-
visions that entitle the trustee to be 
indemnified from the cash flow that 
otherwise would be used to pay the 
asset-backed securities. 

(6) Describe any contractual provi-
sions or understandings regarding the 
trustee’s removal, replacement or res-
ignation, as well as how the expenses 
associated with changing from one 
trustee to another trustee will be paid. 

Instruction to Item 1109. If multiple trustees 
are involved in the transaction, provide a de-
scription of the roles and responsibilities of 
each trustee. 

(b) Asset representations reviewer. Pro-
vide the following for each asset rep-
resentations reviewer: 

(1) State the asset representations re-
viewer’s name and describe its form of 
organization. 

(2) Describe to what extent the asset 
representations reviewer has had prior 
experience serving as an asset rep-
resentations reviewer for asset-backed 
securities transactions involving simi-
lar pool assets. 

(3) Describe the asset representations 
reviewer’s duties and responsibilities 
regarding the asset-backed securities 
under the governing documents and 
under applicable law. In addition, de-
scribe any actions required of the asset 
representations reviewer, including 
whether notices are required to inves-
tors, rating agencies or other third par-
ties, and any required percentage of a 
class or classes of asset-backed securi-
ties that is needed to require the asset 
representations reviewer to take ac-
tion. 

(4) Disclose the manner and amount 
in which the asset representations re-
viewer is compensated. 

(5) Describe any limitations on the 
asset representations reviewer’s liabil-
ity under the transaction agreements 
regarding the asset-backed securities 
transaction. 

(6) Describe any indemnification pro-
visions that entitle the asset represen-
tations reviewer to be indemnified 
from the cash flow that otherwise 
would be used to pay holders of the 
asset-backed securities. 

(7) Describe any contractual provi-
sions or understandings regarding the 
asset representations reviewer’s re-
moval, replacement or resignation, as 
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well as how the expenses associated 
with changing from one asset represen-
tations reviewer to another asset rep-
resentations reviewer will be paid. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57314, Sept. 24, 2014] 

§ 229.1110 (Item 1110) Originators. 
(a) Identify any originator or group 

of affiliated originators, apart from the 
sponsor or its affiliates, that origi-
nated, or is expected to originate, 10% 
or more of the pool assets. Also iden-
tify any originator(s) originating less 
than 10% of the pool assets if the cu-
mulative amount originated by parties 
other than the sponsor or its affiliates 
is more than 10% of the pool assets. 

(b) Provide the following information 
for any originator or group of affiliated 
originators, apart from the sponsor or 
its affiliates, that originated, or is ex-
pected to originate, 20% or more of the 
pool assets: 

(1) The originator’s form of organiza-
tion. 

(2) To the extent material, a descrip-
tion of the originator’s origination pro-
gram and how long the originator has 
been engaged in originating assets. The 
description must include a discussion 
of the originator’s experience in origi-
nating assets of the type included in 
the current transaction. In providing 
the description, include, if material, 
information regarding the size and 
composition of the originator’s origina-
tion portfolio as well as information 
material to an analysis of the perform-
ance of the pool assets, such as the 
originator’s credit-granting or under-
writing criteria for the asset types 
being securitized. 

(3) Describe any interest that the 
originator, or any affiliate of the origi-
nator, has retained in the transaction, 
including the amount and nature of 
that interest. Disclose any hedge (secu-
rity specific or portfolio) materially re-
lated to the credit risk of the securities 
that was entered into by the originator 
or, if known, by an affiliate of the 
originator to offset the risk position 
held. 

Instruction to Item 1110(b)(3). The disclosure 
required under this item shall separately 
state the amount and nature of any interest 
or asset retained in compliance with law, in-
cluding any amounts that are retained by 

parties other than the originator in order to 
satisfy such requirements. 

(c) For any originator identified 
under paragraph (b) of this section, if 
such originator is required to repur-
chase or replace a pool asset for breach 
of a representation and warranty pur-
suant to the transaction agreements, 
provide information regarding the 
originator’s financial condition to the 
extent that there is a material risk 
that the effect on its ability to comply 
with the provisions in the transaction 
agreements relating to the repurchase 
obligations for those assets resulting 
from such financial condition could 
have a material impact on pool per-
formance or performance of the asset- 
backed securities. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57314, Sept. 24, 2014] 

§ 229.1111 (Item 1111) Pool assets. 
Describe the pool assets, including 

the information required by this Item 
1111. Present statistical information in 
tabular or graphical format, if such 
presentation will aid understanding. 
Present statistical information in ap-
propriate distributional groups or in-
cremental ranges in addition to pre-
senting appropriate overall pool totals, 
averages and weighted averages, if such 
presentation will aid in the under-
standing of the data. In addition to 
presenting the number, amount and 
percentage of pool assets by distribu-
tional group or range, also provide sta-
tistical information for each group or 
range by variables, to the extent mate-
rial, such as, average balance, weighted 
average coupon, average age and re-
maining term, average loan-to-value or 
similar ratio and weighted average 
standardized credit score or other ap-
plicable measure of obligor credit qual-
ity. These variables are just examples 
and should be tailored to the particular 
asset class backing the asset-backed 
securities. Consider providing mini-
mums and maximums when presenting 
averages on an aggregate basis and 
within each group or range. In addi-
tion, provide historical data on the 
pool assets as appropriate (e.g., the 
lesser of three years or the time such 
assets have existed) to allow material 
evaluation of the pool data. In making 
any calculations regarding overall pool 
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balances, disregard any funds set aside 
for a prefunding account. 

(a) Information regarding pool asset 
types and selection criteria. Provide the 
following information: 

(1) A brief description of the type or 
types of pool assets to be securitized. 

(2) A general description of the mate-
rial terms of the pool assets. 

(3) A description of the solicitation, 
credit-granting or underwriting cri-
teria used to originate or purchase the 
pool assets, including, to the extent 
known, any changes in such criteria 
and the extent to which such policies 
and criteria are or could be overridden. 

(4) The method and criteria by which 
the pool assets were selected for the 
transaction. 

(5) The cut-off date or similar date 
for establishing the composition of the 
asset pool, if applicable. 

(6) If legal or regulatory provisions 
(such as bankruptcy, consumer protec-
tion, predatory lending, privacy, prop-
erty rights or foreclosure laws or regu-
lations) may materially affect pool 
asset performance or payments or ex-
pected payments on the asset-backed 
securities, briefly identify these provi-
sions and their effects on such items. 

Instruction to Item 1111(a)(6): Unless a mate-
rial concentration of assets exists, it is not 
necessary to provide details of the laws in 
each jurisdiction. Even in that case, a legal-
istic description or recitation of the laws or 
regulations in a particular jurisdiction is not 
required. 

(7)(i) The nature of a review of the as-
sets performed by an issuer or sponsor 
(required by § 230.193), including wheth-
er the issuer of any asset-backed secu-
rity engaged a third party for purposes 
of performing the review of the pool as-
sets underlying an asset-backed secu-
rity; and 

(ii) The findings and conclusions of 
the review of the assets by the issuer, 
sponsor, or third party described in 
paragraph (a)(7)(i) of this section. 

Instruction to Item 1111(a)(7): The disclosure 
required under this item shall provide an un-
derstanding of how the review related to the 
disclosure regarding the assets. For example, 
if benchmarks or criteria different from that 
specified in the prospectus were used to 
evaluate the assets, these should be de-
scribed, as well as the findings and conclu-
sions. If the review is of a sample of assets in 
the pool, disclose the size of the sample and 

the criteria used to select the assets sam-
pled. If the issuer has engaged a third party 
for purposes of performing the review of as-
sets, and attributes the findings and conclu-
sions of the review to the third party in the 
disclosure required by this item, the issuer 
must provide the name of the third-party re-
viewer and comply with the requirements of 
§ 230.436 of this chapter. 

(8) If any assets in the pool deviate 
from the disclosed underwriting cri-
teria or other criteria or benchmark 
used to evaluate the assets, or any as-
sets in the sample or assets otherwise 
known to deviate if only a sample was 
reviewed, disclose how those assets de-
viate from the disclosed underwriting 
criteria or other criteria or benchmark 
used to evaluate the assets and include 
data on the amount and characteristics 
of those assets that did not meet the 
disclosed standards. Disclose which en-
tity (e.g., sponsor, originator, or under-
writer) or entities determined that 
those assets should be included in the 
pool, despite not having met the dis-
closed underwriting standards or other 
criteria or benchmark used to evaluate 
the assets, and what factors were used 
to make the determination, such as 
compensating factors or a determina-
tion that the exception was not mate-
rial. If compensating or other factors 
were used, provide data on the amount 
of assets in the pool or in the sample 
that are represented as meeting each 
such factor and the amount of assets 
that do not meet those factors. If mul-
tiple entities are involved in the deci-
sion to include assets despite not hav-
ing met the disclosed underwriting 
standards, this should be described and 
each participating entity should be dis-
closed. 

(b) Pool characteristics. Describe the 
material characteristics of the asset 
pool. Provide appropriate introductory 
and explanatory information to intro-
duce the characteristics, the method-
ology used in determining or calcu-
lating the characteristics and any 
terms or abbreviations used. While the 
material characteristics will vary de-
pending on the nature of the pool as-
sets, such characteristics may include, 
among other things: 

(1) Number of each type of pool as-
sets. 
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(2) Asset size, such as original bal-
ance and outstanding balance as of a 
designated cut-off date. 

(3) Interest rate or rate of return, in-
cluding type of interest rate if the pool 
includes different types, such as fixed 
and floating rates. 

(4) Capitalized or uncapitalized ac-
crued interest. 

(5) Age, maturity, remaining term, 
average life (based on different prepay-
ment assumptions), current payment/ 
prepayment speeds and pool factors, as 
applicable. 

(6) Servicer distribution, if different 
servicers service different pool assets. 

(7) If a loan or similar receivable: 
(i) Amortization period. 
(ii) Loan purpose (e.g., whether a pur-

chase or refinance) and status, if appli-
cable (e.g., repayment or deferment). 

(iii) Loan-to-value (LTV) ratios and 
debt service coverage ratios (DSCR), as 
applicable. 

(iv) Type and/or use of underlying 
property, product or collateral (e.g., 
occupancy type for residential mort-
gages or industry sector for commer-
cial mortgages). 

(8) If a receivable or other financial 
asset that arises under a revolving ac-
count, such as a credit card receivable: 

(i) Monthly payment rate. 
(ii) Maximum credit lines. 
(iii) Average account balance. 
(iv) Yield percentages. 
(v) Type of asset. 
(vi) Finance charges, fees and other 

income earned. 
(vii) Balance reductions granted for 

refunds, returns, fraudulent charges or 
other reasons. 

(viii) Percentage of full-balance and 
minimum payments made. 

(9) If the asset pool includes commer-
cial mortgages, the following informa-
tion, to the extent material: 

(i) For all commercial mortgages: 
(A) The location and present use of 

each mortgaged property. 
(B) Net operating income and net 

cash flow information, as well as the 
components of net operating income 
and net cash flow, for each mortgaged 
property. 

(C) Current occupancy rates for each 
mortgaged property. 

(D) The identity, square feet occupied 
by and lease expiration dates for the 

three largest tenants at each mort-
gaged property. 

(E) The nature and amount of all 
other material mortgages, liens or en-
cumbrances against such properties 
and their priority. 

(ii) For each commercial mortgage 
that represents, by dollar value, 10% or 
more of the asset pool, as measured as 
of the cut-off date: 

(A) Any proposed program for the 
renovation, improvement or develop-
ment of such properties, including the 
estimated cost thereof and the method 
of financing to be used. 

(B) The general competitive condi-
tions to which such properties are or 
may be subject. 

(C) Management of such properties. 
(D) Occupancy rate expressed as a 

percentage for each of the last five 
years. 

(E) Principal business, occupations 
and professions carried on in, or from 
the properties. 

(F) Number of tenants occupying 10% 
or more of the total rentable square 
footage of such properties and principal 
nature of business of such tenant, and 
the principal provisions of the leases 
with those tenants including, but not 
limited to: rental per annum, expira-
tion date, and renewal options. 

(G) The average effective annual 
rental per square foot or unit for each 
of the last three years prior to the date 
of filing. 

(H) Schedule of the lease expirations 
for each of the ten years starting with 
the year in which the registration 
statement is filed (or the year in which 
the prospectus supplement is dated, as 
applicable), stating: 

(1) The number of tenants whose 
leases will expire. 

(2) The total area in square feet cov-
ered by such leases. 

(3) The annual rental represented by 
such leases. 

(4) The percentage of gross annual 
rental represented by such leases. 

Instruction to Item 1111(b)(9): What is required 
is information material to an investor’s un-
derstanding of the asset-backed securities. 
Detailed descriptions of the physical charac-
teristics of individual properties or legal de-
scriptions by metes and bounds are not re-
quired. 
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(10) Whether the pool asset is secured 
or unsecured, and if secured, the 
type(s) of collateral. 

(11) Standardized credit scores of ob-
ligors and other information regarding 
obligor credit quality. 

(12) Billing and payment procedures, 
including frequency of payment, pay-
ment options, fees, charges and origi-
nation or payment incentives. 

(13) Information about the origina-
tion channel and origination process 
for the pool assets, such as originator 
information (and how acquired) and the 
level of origination documentation re-
quired, as applicable. 

(14) Geographic distribution, such as 
by state or other material geographic 
region. If 10% or more of the pool as-
sets are or will be located in any one 
state or other geographic region, de-
scribe any economic or other factors 
specific to such state or region that 
may materially impact the pool assets 
or pool asset cash flows. 

Instruction to Item 1111(b)(14): For most as-
sets, such as credit card accounts, motor ve-
hicle leases, trade receivables and student 
loans, the location of the asset is the under-
lying obligor’s billing address. For assets in-
volving real estate, such as mortgages, the 
location of the asset is where the physical 
property underlying the asset is located. 

(15) Other concentrations material to 
the asset type (e.g., school type for stu-
dent loans). If material, provide infor-
mation required by paragraph (b)(14) of 
this section regarding such concentra-
tions, as applicable. 

(c) Delinquency and loss information. 
Provide delinquency and loss informa-
tion for the asset pool, including sta-
tistical information regarding delin-
quencies and losses. 

(d) Sources of pool cash flow. If the 
cash flows from the pool assets that 
are to be used to support the asset- 
backed securities are to come from 
more than one source (such as separate 
cash flows from lease payments and 
from the sale of the residual asset at 
the termination of the lease), provide 
the following information: 

(1) Disclose the specific sources of 
funds that will be used to make the 
payments and distributions on the 
asset-backed securities, and, if applica-
ble, provide information on the rel-
ative amount and percentage of funds 

that are to be derived from each 
source, including a description of any 
assumptions, data, models and method-
ology used to derive such amounts. If 
payments on different classes or dif-
ferent categories of payments on or re-
lated to the asset-backed securities 
(e.g., principal, interest or expenses) 
are to come from different or seg-
regated cash flows from the pool assets 
or other sources, disclose the source of 
funds that will be used for such pay-
ments. 

(2) Residual value information. If the 
asset pool includes leases or other as-
sets where a portion of the securitized 
pool balance is attributable to the re-
sidual value of the underlying physical 
property underlying the leases, disclose 
the following: 

(i) How the residual values used to 
structure the transaction were esti-
mated, including an explanation of any 
material discount rates, models or as-
sumptions used and who selected such 
rates, models or assumptions. 

(ii) Any material procedures or re-
quirements incorporated to preserve 
residual values during the term of the 
lease, such as lessee responsibilities, 
prohibitions on subletting, indem-
nification or required insurance or 
guarantees. 

(iii) The procedures by which the re-
sidual values will be realized and by 
whom those procedures will be carried 
out, including information on the expe-
rience of such party, any affiliations 
with a party described in Item 1119(a) 
of this Regulation AB and the com-
pensation arrangements with such 
party. 

(iv) Whether the pool assets are open- 
end leases (e.g., where the lessee is re-
quired to cover the shortfall between 
the residual value of the leased prop-
erty and the sale proceeds) or closed- 
end leases (e.g., where the lessor is re-
sponsible for such shortfalls), and 
where both types of leases are included 
in the asset pool, the percentage of 
each. 

(v) To the extent material, any lessor 
obligations that are required under the 
leases, and the effect or potential ef-
fect on the asset-backed securities 
from failure by the lessor to perform 
its obligations. 
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(vi) Statistical information regarding 
estimated residual values for the pool 
assets. 

(vii) Summary historical statistics 
on turn-in rates, if applicable, and re-
sidual value realization rates by the 
party responsible for such process over 
the past three years, or such longer pe-
riod as is material to an evaluation of 
the pool assets. 

(viii) The effect on security holders if 
not enough cash flow is received from 
the realization of the residual values, 
whether there are any provisions to ad-
dress this contingency, and how any 
cash flow greater than that necessary 
to pay security holders will be allo-
cated. 

(e) Representations and warranties and 
modification provisions relating to the 
pool assets. Provide the following infor-
mation: 

(1) Representations and warranties. 
Summarize any representations and 
warranties made concerning the pool 
assets by the sponsor, transferor, origi-
nator or other party to the trans-
action, and describe briefly the rem-
edies available if those representations 
and warranties are breached, such as 
repurchase obligations. 

(2) Modification provisions. Describe 
any provisions in the transaction 
agreements governing the modification 
of the terms of any asset, including 
how such modification may affect the 
cash flows from the assets or to the se-
curities. 

(f) Claims on pool assets. Describe any 
material direct or contingent claim 
that parties other than the holders of 
the asset-backed securities have on any 
pool assets. Also, describe any material 
cross-collateralization or cross-default 
provisions relating to the pool assets. 

(g) Revolving periods, prefunding ac-
counts and other changes to the asset 
pool. If the transaction contemplates a 
prefunding or revolving period, provide 
the following information, as applica-
ble. Provide similar information re-
garding any other circumstances where 
pool assets may be added, substituted 
or removed from the asset pool, such as 
in the event of additional issuances of 
asset-backed securities in a master 
trust or a breach of a pool asset rep-
resentation or warranty: 

(1) The term or duration of any 
prefunding or revolving period. 

(2) For prefunding periods, the 
amount of proceeds to be deposited in 
the prefunding account. 

(3) For revolving periods, the max-
imum amount of additional assets that 
may be acquired during the revolving 
period, if applicable. 

(4) The percentage of the asset pool 
and any class or series of the asset- 
backed securities represented by the 
prefunding account or the revolving ac-
count, if applicable. 

(5) Triggers or events that would 
trigger limits on or terminate the 
prefunding or revolving period and the 
effects of such triggers. In particular 
for a revolving period, describe the op-
eration of the revolving period and the 
amortization period. 

(6) When and how new pool assets 
may be acquired during the prefunding 
or revolving period, and if, when and 
how pool assets can be removed or sub-
stituted. Describe any limits on the 
amount, type or speed with which pool 
assets may be acquired, substituted or 
removed. 

(7) The acquisition or underwriting 
criteria for additional pool assets to be 
acquired during the prefunding or re-
volving period, including a description 
of any differences from the criteria 
used to select the current asset pool. 

(8) Which party has the authority to 
add, remove or substitute assets from 
the asset pool or determine if such pool 
assets meet the acquisition or under-
writing criteria for additional pool as-
sets. In addition, disclose whether or 
not there will be any independent 
verification of such person’s exercise of 
authority or determinations. 

(9) Any requirements to add or re-
move minimum amounts of pool assets 
and any effects of not meeting those 
requirements. 

(10) If applicable, the procedures and 
standards for the temporary invest-
ment of funds in a prefunding or re-
volving account pending use (including 
the disposition of gains and losses on 
pending funds) and a description of the 
financial products or instruments eligi-
ble for such accounts. 
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(11) The circumstances under which 
funds in a prefunding or revolving ac-
count will be returned to investors or 
otherwise disposed of. 

(12) A statement of whether, and if 
so, how, investors will be notified of 
changes to the asset pool. 

(h) Asset-level information. (1) If the 
asset pool includes residential mort-
gages, commercial mortgages, auto-
mobile loans, automobile leases, debt 
securities or resecuritizations of asset- 
backed securities, provide asset-level 
information for each asset or security 
in the pool in the manner specified in 
Schedule AL (§ 229.1125). 

(2) File the disclosures as an Asset 
Data File (as defined in § 232.11 of this 
chapter) in the format required by the 
EDGAR Filer Manual. See § 232.301 of 
this chapter. 

(3) File the Asset Data File as an ex-
hibit to Form ABS–EE (§ 249.1401 of this 
chapter) in accordance with Item 
601(b)(102) of Regulation S–K 
(§ 229.601(b)(102)). 

(4) A registrant may provide addi-
tional explanatory disclosure related 
to an Asset Data File by filing an asset 
related document as an exhibit to 
Form ABS–EE (§ 249.1401 of this chap-
ter) in accordance with Item 601(b)(103) 
of Regulation S–K (§ 229.601(b)(103)). 

(5) A registrant may provide other 
asset-level information in addition to 
the information required by Schedule 
AL (§ 229.1125) by filing an asset related 
document as an exhibit to Form ABS– 
EE (§ 249.1401 of this chapter) in accord-
ance with Item 601(b)(103) of Regula-
tion S–K (§ 229.601(b)(103)). The asset re-
lated document(s) must contain the 
definitions and formulas for each addi-
tional data point and the related 
tagged data and may contain explana-
tory disclosure about each additional 
data point. 

Instruction to Item 1111(h). All of the infor-
mation required by this Item must be pro-
vided at the time of every filing for each 
asset that was in the asset pool during the 
reporting period, including assets removed 
prior to the end of the reporting period. 

[70 FR 1597, Jan. 7, 2005, as amended at 76 FR 
4243, Jan. 25, 2011; 79 FR 57315, Sept. 24, 2014] 

§ 229.1112 (Item 1112) Significant obli-
gors of pool assets. 

(a) Descriptive information. Provide 
the following information for each sig-
nificant obligor: 

(1) The name of the obligor. 
(2) The organizational form and gen-

eral character of the business of the ob-
ligor. 

(3) The nature of the concentration of 
the pool assets with the obligor. 

(4) The material terms of the pool as-
sets and the agreements with the obli-
gor involving the pool assets. 

(b) Financial information. (1) If the 
pool assets relating to a significant ob-
ligor represent 10% or more, but less 
than 20%, of the asset pool, provide 
summarized financial information, as 
defined by § 210.1–02(bb) of this chapter 
(Rule 1–02(bb) of Regulation S–X), for 
the significant obligor for each of the 
last three fiscal years (or the life of the 
significant obligor and its predecessors, 
if less), provided, however, that for a 
significant obligor under § 229.1101(k)(2) 
(Item 1101(k)(2) of Regulation AB), only 
net operating income for the most re-
cent fiscal year and interim period is 
required. 

(2) If pool assets relating to a signifi-
cant obligor represent 20% or more of 
the asset pool, provide financial state-
ments meeting the requirements of 
§§ 210.1–01 through 210.13–02 (Regulation 
S–X) of this chapter, except §§ 210.3–05 
(Rule 3–05) and 210.11–01 through 210.11– 
03 (Article 11 of Regulation S–X) of this 
chapter, of the significant obligor. Fi-
nancial statements of such obligor and 
its subsidiaries consolidated (as re-
quired by § 240.14a–3(b) of this chapter) 
shall be filed under this item. 

Instructions to Item 1112(b): 1. No information 
need be provided pursuant to paragraph (b) 
of this section if the obligations of the sig-
nificant obligor as they relate to the pool as-
sets are backed by the full faith and credit of 
the United States. 

2. If the significant obligor is an asset- 
backed issuer and the pool assets relating to 
the significant obligor are asset-backed secu-
rities, provide the following information in 
lieu of the information required by para-
graph (b) of this section: 

a. For a registration statement under the 
Securities Act or the Exchange Act or a pro-
spectus to be filed pursuant to § 230.424 of 
this chapter, the information required by 
Items 1104 through 1115, 1117 and 1119 of this 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00588 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



579 

Securities and Exchange Commission § 229.1113 

Regulation AB regarding such asset-backed 
securities; and 

b. For an Exchange Act report on Form 10– 
K or Form 10–D (§ 249.310 or 249.312 of this 
chapter), the information required by Gen-
eral Instruction J. of Form 10–K regarding 
such asset-backed securities for the period 
for which the last Form 10–K of the asset- 
backed securities was due (or would have 
been due if such asset-backed securities are 
not required to file reports with the Commis-
sion pursuant to section 13(a) or 15(d) of the 
Exchange Act (15 U.S.C. 78m(a) or 78o(d)). 

3. If the significant obligor is a foreign 
business (as defined § 210.1–02 of this chapter): 

a. If the summarized financial information 
required by paragraph (b)(1) of this section is 
presented on a basis of accounting other 
than U.S. GAAP or International Financial 
Reporting Standards (IFRS) as issued by the 
International Accounting Standards Board 
(IASB), then present a reconciliation to U.S. 
GAAP and 17 CFR part 210 (Regulation S–X), 
pursuant to Item 17 of Form 20–F. If a rec-
onciliation is unavailable or not obtainable 
without unreasonable cost or expense, at a 
minimum provide a narrative description of 
all material variations in accounting prin-
ciples, practices and methods used in pre-
paring the non-U.S. GAAP financial state-
ments used as a basis for the summarized fi-
nancial information from those accepted in 
the U.S. 

b. Paragraph (b)(2) of this section may be 
complied with by providing financial state-
ments meeting the requirements of Item 17 
of Form 20–F for the periods specified by 
Item 8.A. of Form 20–F. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57313, Sept. 24, 2014; 85 FR 22003, Apr. 20, 2020; 
86 FR 2129, Jan. 11, 2021] 

§ 229.1113 (Item 1113) Structure of the 
transaction. 

(a) Description of the securities and 
transaction structure. In providing the 
information required by Item 202 of 
Regulation S-K (§ 229.202), address the 
following specific factors relating to 
the asset-backed securities, as applica-
ble: 

(1) The types or categories of securi-
ties that may be offered, such as inter-
est-weighted or principal-weighted 
classes (including IO (interest only) or 
PO (principal only) securities), planned 
amortization or companion classes or 
residual or subordinated interests. 

(2) The flow of funds for the trans-
action, including the payment alloca-
tions, rights and distribution priorities 
among all classes of the issuing enti-
ty’s securities, and within each class, 

with respect to cash flows, credit en-
hancement or other support and any 
other structural features designed to 
enhance credit, facilitate the timely 
payment of monies due on the pool as-
sets or owing to security holders, ad-
just the rate of return on the asset- 
backed securities, or preserve monies 
that will or might be distributed to se-
curity holders. In addition to an appro-
priate narrative discussion of the allo-
cation and priority structure of pool 
cash flows, present the flow of funds 
graphically if doing so will aid under-
standing. In the flow of funds discus-
sion, provide information regarding 
any requirements directing cash flows 
from the pool assets (such as to reserve 
accounts, cash collateral accounts or 
expenses) and the purpose and oper-
ation of such requirements. 

(3) In describing the interest rate or 
rate of return on the asset-backed se-
curities and how such amounts are 
payable, explain how the rate is deter-
mined and how frequently it will be de-
termined. If the rate to be paid can be 
a combination of two or more rates 
(such as the lesser of a variable rate or 
the actual weighted average net cou-
pon on the pool assets), provide clear 
information regarding each rate and 
when each rate applies. 

(4) How principal, if any, will be paid 
on the asset-backed securities, includ-
ing maturity dates, amortization or 
principal distribution schedules, prin-
cipal distribution dates, formulas for 
calculating principal distributions 
from the cash flows and other factors 
that will affect the timing or amount 
of principal payments for each class of 
securities. 

(5) The denominations in which the 
asset-backed securities may be issued. 

(6) Any specified changes to the 
transaction structure that would be 
triggered upon a default or event of de-
fault (such as a change in distribution 
priority among classes). 

(7) Any liquidation, amortization, 
performance or similar triggers or 
events, and the rights of investors or 
changes to the transaction structure or 
flow of funds if such events were to 
occur. 

(i) Describe how the delinquency 
threshold that triggers a review by the 
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asset representations reviewer was de-
termined to be appropriate. In describ-
ing the appropriateness of such delin-
quency threshold, compare such delin-
quency threshold against the delin-
quencies disclosed for prior securitized 
pools of the sponsor for that asset type 
in accordance with Item 1105 of Regula-
tion AB (§ 229.1105). 

(ii) [Reserved] 
(8) Whether the servicer or other 

party is required to provide periodic 
evidence of the absence of a default or 
of compliance with the terms of the 
transaction agreements. 

(9) If applicable, the extent, ex-
pressed as a percentage, the trans-
action is overcollateralized or 
undercollateralized as measured by 
comparing the principal balance of the 
asset-backed securities to the asset 
pool. 

(10) Any provisions contained in 
other securities that could result in a 
cross-default or cross-collateralization. 

(11) Any minimum standards, restric-
tions or suitability requirements re-
garding potential investors in pur-
chasing the securities or any restric-
tions on ownership or transfer of the 
securities. 

(12) Security holder vote required to 
amend the transaction documents and 
allocation of voting rights among secu-
rity holders. 

(b) Distribution frequency and cash 
maintenance. (1) Disclose the frequency 
of distribution dates for the asset- 
backed securities and the collection pe-
riods for the pool assets. 

(2) Describe how cash held pending 
distribution or other uses is held and 
invested. Also describe the length of 
time cash will be held pending distribu-
tions to security holders. Identify the 
party or parties with access to cash 
balances and the authority to invest 
cash balances. Specify who determines 
any decisions regarding the deposit, 
transfer or disbursement of pool asset 
cash flows and whether there will be 
any independent verification of the 
transaction accounts or account activ-
ity. 

(c) Fees and expenses. Provide in a 
separate table an itemized list of all 
fees and expenses to be paid or payable 
out of the cash flows from the pool as-
sets. In itemizing the fees and ex-

penses, also indicate their general pur-
pose, the party receiving such fees or 
expenses, the source of funds for such 
fees or expenses (if different from other 
fees or expenses or if such fees or ex-
penses are to be paid from a specified 
portion of the cash flows) and the dis-
tribution priority of such expenses. If 
the amount of such fees or expenses is 
not fixed, provide the formula used to 
determine such fees or expenses. The 
tabular presentation should be accom-
panied by footnotes or other accom-
panying narrative disclosure to the ex-
tent necessary for an understanding of 
the timing or amount of such fees or 
expenses, such as any restrictions or 
limits on fees or whether the estimate 
may change in certain instances, such 
as in an event of default (and how the 
fees would change in such an instance 
or the factors that would affect the 
change). In addition, through footnote 
or other accompanying narrative dis-
closure, describe if any, and if so how, 
such fees or expenses can be changed 
without notice to, or approval by, secu-
rity holders and any restrictions on the 
ability to change a fee or expense 
amount, such as due to a change in 
transaction party. 

(d) Excess cash flow. (1) Describe the 
disposition of residual or excess cash 
flows. Identify who owns any residual 
or retained interests to the cash flows 
if such person is affiliated with the 
sponsor, depositor, issuing entity or 
any entity identified in Item 1119(a) of 
this Regulation AB or if such person 
has rights that may alter the trans-
action structure beyond receipt of re-
sidual or excess cash flows. Describe 
such rights, as material. 

(2) Disclose any requirements in the 
transaction agreements to maintain a 
minimum amount of excess cash flow 
or spread from, or retained interest in, 
the transaction and any actions that 
would be required or changes to the 
transaction structure that would occur 
if such requirements were not met. 

(3) To the extent material to an un-
derstanding of the asset-backed securi-
ties, disclose any features or arrange-
ments to facilitate a securitization of 
the excess cash flow or retained inter-
est from the transaction, including 
whether any material changes to the 
transaction structure may be made 
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without the consent of asset-backed se-
curity holders in connection with these 
securitizations. 

(e) Master trusts. If one or more addi-
tional series or classes have been or 
may be issued that are backed by the 
same asset pool, provide information 
regarding the additional securities to 
the extent material to an under-
standing of their effect on the securi-
ties being offered, including the fol-
lowing: 

(1) Relative priority of such addi-
tional securities to the securities being 
offered and rights to the underlying 
pool assets and their cash flows. 

(2) Allocation of cash flow from the 
asset pool and any expenses or losses 
among the various series or classes. 

(3) Terms under which such addi-
tional series or classes may be issued 
and pool assets increased or changed. 

(4) The terms of any security holder 
approval or notification of such addi-
tional securities. 

(5) Which party has the authority to 
determine whether such additional se-
curities may be issued. In addition, if 
there are conditions to such additional 
issuance, disclose whether or not there 
will be an independent verification of 
such person’s exercise of authority or 
determinations. 

(f) Optional or mandatory redemption 
or termination. (1) If any class of the 
asset-backed securities includes an op-
tional or mandatory redemption or ter-
mination feature, provide the following 
information: 

(i) Terms for triggering the redemp-
tion or termination. 

(ii) The identity of the party that 
holds the redemption or termination 
option or obligation, as well as whether 
such party is an affiliate of the spon-
sor, depositor, issuing entity or any en-
tity identified in Item 1119(a) of this 
Regulation AB. 

(iii) The amount of the redemption or 
repurchase price or formula for deter-
mining such amount. 

(iv) The procedures for redemption or 
termination, including any notices to 
security holders. 

(v) If the amount allocated to secu-
rity holders is reduced by losses, the 
policy regarding any amounts recov-
ered after redemption or termination. 

(2) The title of any class of securities 
with an optional redemption or termi-
nation feature that may be exercised 
when 25% or more of the original prin-
cipal balance of the pool assets is still 
outstanding must include the word 
‘‘callable,’’ provided, however, that in 
the case of a master trust, a title of a 
class of securities must include the 
word ‘‘callable’’ when an optional re-
demption or termination feature may 
be exercised when 25% or more of the 
original principal balance of the par-
ticular series in which the class was 
issued is still outstanding. 

(g) Prepayment, maturity and yield 
considerations. (1) Describe any models, 
including the related material assump-
tions and limitations, used as a means 
to identify cash flow patterns with re-
spect to the pool assets. 

(2) Describe to the extent material 
the degree to which each class of secu-
rities is sensitive to changes in the 
rate of payment on the pool assets 
(e.g., prepayment or interest rate sen-
sitivity), and describe the con-
sequences of such changing rate of pay-
ment. Provide statistical information 
of such effects, such as the effect of 
prepayments on yield and weighted av-
erage life. 

(3) Describe any special allocations of 
prepayment risks among the classes of 
securities, and whether any class pro-
tects other classes from the effects of 
the uncertain timing of cash flow. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57315, Sept. 24, 2014] 

§ 229.1114 (Item 1114) Credit enhance-
ment and other support, except for 
certain derivatives instruments. 

(a) Descriptive information. To the ex-
tent material, describe the following, 
including a clear discussion of the 
manner in which each potential item is 
designed to affect or ensure timely 
payment of the asset-backed securities: 

(1) Any external credit enhancement 
designed to ensure that the asset- 
backed securities or pool assets will 
pay in accordance with their terms, 
such as bond insurance, letters of cred-
it or guarantees. 
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(2) Any mechanisms to ensure that 
payments on the asset-backed securi-
ties are timely, such as liquidity facili-
ties, lending facilities, guaranteed in-
vestment contracts and minimum prin-
cipal payment agreements. 

(3) Any derivatives whose primary 
purpose is to provide credit enhance-
ment related to pool assets or the 
asset-backed securities. 

(4) Any internal credit enhancement 
as a result of the structure of the 
transaction that increases the likeli-
hood that payments will be made on 
one or more classes of the asset-backed 
securities in accordance with their 
terms, such as subordination provi-
sions, overcollateralization, reserve ac-
counts, cash collateral accounts or 
spread accounts. 

Instructions to Item 1114(a): 1. Include a de-
scription of the material terms of any en-
hancement or support described, including 
any limits on the timing or amount of the 
enhancement or support or any conditions 
that must be met before the enhancement or 
support can be accessed. The enhancement or 
support agreement is to be filed as an ex-
hibit. Also describe any provisions regarding 
the substitution of enhancement or support. 

2. This Item should not be construed as al-
lowing anything other than an asset-backed 
security whose payment is based primarily 
by reference to the performance of the re-
ceivables or other financial assets in the 
asset pool. 

(b) Information regarding significant 
enhancement providers—(1) Descriptive 
information. If an entity or group of af-
filiated entities providing enhance-
ment or other support described in 
paragraph (a) of this section is liable or 
contingently liable to provide pay-
ments representing 10% or more of the 
cash flow supporting any offered class 
of asset-backed securities, provide the 
following information: 

(i) The name of such enhancement 
provider. 

(ii) The organizational form of en-
hancement provider. 

(iii) The general character of the 
business of such enhancement provider. 

(2) Financial information. (i) If any en-
tity or group of affiliated entities pro-
viding enhancement or other support 
described in paragraph (a) of this sec-
tion is liable or contingently liable to 
provide payments representing 10% or 
more, but less than 20%, of the cash 

flow supporting any offered class of the 
asset-backed securities, provide sum-
marized financial information, as de-
fined by § 210.1–02(bb) of this chapter 
(Rule 1–02(bb) of Regulation S–X), for 
each such entity or group of affiliated 
entities for each of the last three fiscal 
years (or the life of the entity or group 
of affiliated entities and any prede-
cessors, if less). 

(ii) If any entity or group of affiliated 
entities providing enhancement or 
other support described in paragraph 
(a) of this section is liable or contin-
gently liable to provide payments rep-
resenting 20% or more of the cash flow 
supporting any offered class of the 
asset-backed securities, provide finan-
cial statements meeting the require-
ments of §§ 210.1–01 through 210.13–02 
(Regulation S–X) of this chapter, ex-
cept §§ 210.3–05 (Rule 3–05) and 210.11–01 
through 210.11–03 (Article 11 of Regula-
tion S–X) of this chapter, of such enti-
ty or group of affiliated entities. Fi-
nancial statements of such enhance-
ment provider and its subsidiaries con-
solidated (as required by § 240.14a–3(b) 
of this chapter) shall be filed under this 
item. 

Instruction 1 to Item 1114(b). The requirements 
in paragraph (b) of this section apply to all 
providers of external credit enhancement or 
other support, other than those described in 
Item 1115 of this Regulation AB. Enhance-
ment may support payment on the pool as-
sets or payments on the asset-backed securi-
ties themselves. 

Instruction 2 to Item 1114(b). No information 
need be provided pursuant to paragraph (b)(2) 
of this section if the obligations of the en-
hancement provider are backed by the full 
faith and credit of the United States. 

Instruction 3 to Item 1114(b). If the pool as-
sets are student loans originated under the 
Federal Family Education Loan Program of 
the Higher Education Act of 1965 (20 U.S.C. 
1001 et seq.)) and the enhancement provider 
for the pool assets is a guarantee agency as 
defined under the Higher Education Act, 
then the following information may be pro-
vided in lieu of providing financial informa-
tion required pursuant to paragraph (b)(2) of 
this section: 

a. The number of pool assets and aggregate 
outstanding principal balance of pool assets 
guaranteed by the guarantee agency (both by 
number and percentage of the asset pool as 
of the cut-off date or other applicable date). 

b. Disclosure of the following with respect 
to the guarantee agency, as applicable, in-
cluding a brief description regarding the 
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method of calculation, covering at least five 
federal fiscal years: 

i. Aggregate principal amount of all stu-
dent loans guaranteed. 

ii. Reserve ratio. 
iii. Recovery rate. 
iv. Loss rate. 
v. Claims rate. 
Instruction 4 to Item 1114(b). If the enhance-

ment provider is a foreign business (as de-
fined § 210.1–02 of this chapter): 

a. If the summarized financial information 
required by paragraph (b)(1) of this section is 
presented on a basis of accounting other 
than U.S. GAAP or IFRS as issued by the 
IASB, then present a reconciliation to U.S. 
GAAP and 17 CFR part 210 (Regulation S–X), 
pursuant to Item 17 of Form 20–F. If a rec-
onciliation is unavailable or not obtainable 
without unreasonable cost or expense, at a 
minimum provide a narrative description of 
all material variations in accounting prin-
ciples, practices and methods used in pre-
paring the non-U.S. GAAP financial state-
ments used as a basis for the summarized fi-
nancial information from those accepted in 
the U.S. 

b. Paragraph (b)(2)(ii) of this section may 
be complied with by providing financial 
statements meeting the requirements of 
Item 17 of Form 20–F for the periods specified 
by Item 8.A. of Form 20–F. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57315, Sept. 24, 2014; 85 FR 22003, Apr. 20, 2020; 
86 FR 2129, Jan. 11, 2021] 

§ 229.1115 (Item 1115) Certain deriva-
tives instruments. 

This item relates to derivative in-
struments, such as interest rate and 
currency swap agreements, that are 
used to alter the payment characteris-
tics of the cashflows from the issuing 
entity and whose primary purpose is 
not to provide credit enhancement re-
lated to the pool assets or the asset- 
backed securities. For purposes of this 
section, the ‘‘significance estimate’’ of 
the derivative instrument is to be de-
termined based on a reasonable good- 
faith estimate of maximum probable 
exposure, made in substantially the 
same manner as that used in the spon-
sor’s internal risk management process 
in respect of similar instruments. The 
‘‘significance percentage’’ is the per-
centage that the amount of the signifi-
cance estimate represents of the aggre-
gate principal balance of the pool as-
sets, provided, that if the derivative in-
strument relates only to one or more 
classes of the asset-backed securities, 
the ‘‘significance percentage’’ is the 

percentage that the amount of the sig-
nificance estimate represents of the ag-
gregate principal balance of such class-
es. 

(a) Descriptive information. (1) De-
scribe the following regarding the ex-
ternal counterparty: 

(i) The name of the derivative 
counterparty. 

(ii) The organizational form of the 
derivative counterparty. 

(iii) The general character of the 
business of the derivative 
counterparty. 

(2) Describe the operation and mate-
rial terms of the derivative instru-
ment, including any limits on the tim-
ing or amount of payments or any con-
ditions to payments. 

(3) Describe any material provisions 
regarding substitution of the deriva-
tive instrument. 

(4) At a minimum, disclose whether 
the significance percentage, as cal-
culated in accordance with this sec-
tion, is less than 10%, at least 10% but 
less than 20%, or 20% or more. 

(5) File the agreement relating to the 
derivative instrument as an exhibit. 

(b) Financial information. (1) If the ag-
gregate significance percentage related 
to any entity or group of affiliated en-
tities providing derivative instruments 
contemplated by this section is 10% or 
more, but less than 20%, provide sum-
marized financial information, as de-
fined by § 210.1–02(bb) of this chapter 
(Rule 1–02(bb) of Regulation S–X), for 
such entity or group of affiliated enti-
ties for each of the last three fiscal 
years (or the life of the entity or group 
of affiliated entities and any prede-
cessors, if less). 

(2) If the aggregate significance per-
centage related to any entity or group 
of affiliated entities providing deriva-
tive instruments contemplated by this 
section is 20% or more, provide finan-
cial statements meeting the require-
ments of §§ 210.1–01 through 210.13–02 
(Regulation S–X) of this chapter, ex-
cept §§ 210.3–05 (Rule 3–05) and 210.11–01 
through 210.11–03 (Article 11 of Regula-
tion S–X) of this chapter, of such enti-
ty or group of affiliated entities. Fi-
nancial statements of such entity and 
its subsidiaries consolidated (as re-
quired by § 240.14a–3(b) of this chapter) 
shall be filed under this section. 
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Instructions to Item 1115: 1. Instructions 2 and 
4 to Item 1114(b) of this Regulation AB apply 
to the information contemplated by para-
graph (b) of this item. 

2. This Item should not be construed as al-
lowing anything other than an asset-backed 
security whose payment is based primarily 
by reference to the performance of the re-
ceivables or other financial assets in the 
asset pool. 

[70 FR 1597, Jan. 7, 2005, as amended at 81 FR 
40512, June 22, 2016; 85 FR 22003, Apr. 20, 2020; 
86 FR 2129, Jan. 11, 2021] 

§ 229.1116 (Item 1116) Tax matters. 
Provide a brief, clear and understand-

able summary of: 
(a) The tax treatment of the asset- 

backed securities transaction under 
federal income tax laws. 

(b) The material federal income tax 
consequences of purchasing, owning 
and selling the asset-backed securities. 
If any of the material federal income 
tax consequences are not expected to 
be the same for investors in all classes 
offered by the registration statement, 
describe the material differences. 

(c) The substance of counsel’s tax 
opinion, including identification of the 
material consequences upon which 
counsel has not been asked, or is un-
able, to opine. 

§ 229.1117 (Item 1117) Legal pro-
ceedings. 

Describe briefly any legal pro-
ceedings pending against the sponsor, 
depositor, trustee, issuing entity, 
servicer contemplated by Item 
1108(a)(3) of this Regulation AB, origi-
nator contemplated by Item 1110(b) of 
this Regulation AB, or other party con-
templated by Item 1100(d)(1) of this 
Regulation AB, or of which any prop-
erty of the foregoing is the subject, 
that is material to security holders. In-
clude similar information as to any 
such proceedings known to be con-
templated by governmental authori-
ties. 

§ 229.1118 (Item 1118) Reports and ad-
ditional information. 

(a) Reports required under the trans-
action documents. Describe the reports 
or other documents provided to secu-
rity holders required under the trans-
action agreements, including informa-
tion included, schedule and manner of 

distribution or other availability, and 
the entity or entities that will prepare 
and provide the reports. 

(b) Reports to be filed with the Commis-
sion. (1) Specify the names, and if 
available, the Commission file numbers 
of the entity or entities under which 
reports about the asset-backed securi-
ties will be filed with the Securities 
and Exchange Commission. Identify 
the reports and other information filed 
with the Commission. 

(2) State that the Commission main-
tains an internet site that contains re-
ports, proxy and information state-
ments, and other information regard-
ing issuers that file electronically with 
the Commission and state the address 
of that site (http://www.sec.gov). 

(c) Web site access to reports. (1) State 
whether the issuing entity’s annual re-
ports on Form 10–K (§ 249.310 of this 
chapter), distribution reports on Form 
10–D (§ 249.312 of this chapter), current 
reports on Form 8–K (§ 249.308 of this 
chapter), and amendments to those re-
ports filed or furnished pursuant to 
section 13(a) or 15(d) of the Exchange 
Act (15 U.S.C. 78m(a) or 78o(d)) will be 
made available on the Web site of a 
specified transaction party (e.g., the 
sponsor, depositor, servicer, issuing en-
tity or trustee) as soon as reasonably 
practicable after such material is elec-
tronically filed with, or furnished to, 
the Commission. 

(2) Disclose whether other reports to 
security holders or information about 
the asset-backed securities will be 
made available in this manner. 

(3) If filings and other reports will be 
made available in this manner, disclose 
the Web site address where such filings 
may be found. 

(4) If filings and other reports will 
not be made available in this manner, 
describe the reasons why they will not 
and whether an identified transaction 
party voluntarily will provide elec-
tronic or paper copies of those filings 
and other reports free of charge upon 
request. 

[70 FR 1597, Jan. 7, 2005, as amended at 73 FR 
967, Jan. 4, 2008; 83 FR 50211, Oct. 4, 2018] 
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§ 229.1119 (Item 1119) Affiliations and 
certain relationships and related 
transactions. 

(a) Describe if so, and how, the spon-
sor, depositor or issuing entity is an af-
filiate (as defined in § 230.405 of this 
chapter) of any of the following parties 
as well as, to the extent known and 
material, if so, and how, any of the fol-
lowing parties are affiliates of any of 
the other following parties: 

(1) Servicer contemplated by Item 
1108(a)(3) of this Regulation AB. 

(2) Trustee. 
(3) Originator contemplated by Item 

1110 of this Regulation AB. 
(4) Significant obligor contemplated 

by Item 1112 of this Regulation AB. 
(5) Enhancement or support provider 

contemplated by Items 1114 or 1115 of 
this Regulation AB. 

(6) Any other material parties related 
to the asset-backed securities con-
templated by Item 1100(d)(1) of this 
Regulation AB. 

(7) Asset representations reviewer. 
(b) Describe whether there is, and if 

so the general character of, any busi-
ness relationship, agreement, arrange-
ment, transaction or understanding 
that is entered into outside the ordi-
nary course of business or is on terms 
other than would be obtained in an 
arm’s length transaction with an unre-
lated third party, apart from the asset- 
backed securities transaction, between 
the sponsor, depositor or issuing entity 
and any of the parties in paragraphs 
(a)(1) through (a)(6) of this section, or 
any affiliates of such parties, that cur-
rently exists or that existed during the 
past two years and that is material to 
an investor’s understanding of the 
asset-backed securities. 

Instruction to Item 1119(b): What is required is 
information material to an investor’s under-
standing of the asset-backed securities. A de-
tailed description or itemized listing of all 
commercial relationships among the parties 
is not required. Instead, the disclosure 
should indicate whether any relationships 
outside of the asset-backed securities trans-
action do exist that are outside the normal 
course and the general character of those re-
lationships. 

(c) Notwithstanding paragraph (b) of 
this section, describe, to the extent 
material, any specific relationships in-
volving or relating to the asset-backed 
securities transaction or the pool as-

sets, including the material terms and 
approximate dollar amount involved, 
between the sponsor, depositor or 
issuing entity and any of the parties in 
paragraphs (a)(1) through (a)(6) of this 
section, or any affiliates of such par-
ties, that currently exists or that ex-
isted during the past two years. 

Instruction to Item 1119: With respect to dis-
closure in an annual report on Form 10–K, in-
formation required by this Item 1119 may be 
omitted to the extent that substantially the 
same information had been provided pre-
viously in an annual report on Form 10–K 
(§ 249.310) for the asset-backed securities or 
in an effective registration statement under 
the Securities Act or a prospectus timely 
filed pursuant to § 230.424 of this chapter 
under the same Central Index Key (CIK) code 
as the current annual report on Form 10–K. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57315, Sept. 24, 2014] 

§ 229.1120 (Item 1120) Ratings. 
Disclose whether the issuance or sale 

of any class of offered securities is con-
ditioned on the assignment of a rating 
by one or more rating agencies, wheth-
er or not NRSROs. If so, identify each 
rating agency and the minimum rating 
that must be assigned. Describe any ar-
rangements to have such rating mon-
itored while the asset-backed securi-
ties are outstanding. 

§ 229.1121 (Item 1121) Distribution and 
pool performance information. 

(a) Describe the distribution for the 
related distribution period and the per-
formance of the asset pool during the 
distribution period. Provide appro-
priate introductory and explanatory 
information to introduce any material 
terms, parties or abbreviations used (or 
a cross-reference to a Commission fil-
ing where such information may be 
found). Present statistical information 
in tabular or graphical format, if such 
presentation will aid understanding. 
While the material information regard-
ing the related distribution and pool 
performance will vary depending on the 
nature of the transaction, such infor-
mation may include, among other 
things: 

(1) Any applicable record dates, ac-
crual dates, determination dates for 
calculating distributions and actual 
distribution dates for the distribution 
period. 
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(2) Cash flows received and the 
sources thereof for distributions, fees 
and expenses (including portfolio yield, 
if applicable). 

(3) Calculated amounts and distribu-
tion of the flow of funds for the period 
itemized by type and priority of pay-
ment, including: 

(i) Fees or expenses accrued and paid, 
with an identification of the general 
purpose of such fees and the party re-
ceiving such fees or expenses. 

(ii) Payments accrued or paid with 
respect to enhancement or other sup-
port identified in Item 1114 of this Reg-
ulation AB (such as insurance pre-
miums or other enhancement mainte-
nance fees), with an identification of 
the general purpose of such payments 
and the party receiving such payments. 

(iii) Principal, interest and other dis-
tributions accrued and paid on the 
asset-backed securities by type and by 
class or series and any principal or in-
terest shortfalls or carryovers. 

(iv) The amount of excess cash flow 
or excess spread and the disposition of 
excess cash flow. 

(4) Beginning and ending principal 
balances of the asset-backed securities. 

(5) Interest rates applicable to the 
pool assets and the asset-backed secu-
rities, as applicable. Consider providing 
interest rate information for pool as-
sets in appropriate distributional 
groups or incremental ranges. 

(6) Beginning and ending balances of 
transaction accounts, such as reserve 
accounts, and material account activ-
ity during the period. 

(7) Any amounts drawn on any credit 
enhancement or other support identi-
fied in Item 1114 of this Regulation AB, 
as applicable, and the amount of cov-
erage remaining under any such en-
hancement, if known and applicable. 

(8) Number and amount of pool assets 
at the beginning and ending of each pe-
riod, and updated pool composition in-
formation, such as weighted average 
coupon, weighted average life, weight-
ed average remaining term, pool fac-
tors and prepayment amounts. For 
asset-backed securities backed by 
leases where a portion of the 
securitized pool balance is attributable 
to residual values of the physical prop-
erty underlying the leases, this infor-
mation also would include turn-in 

rates and residual value realization 
rates. 

(9) Delinquency and loss information 
for the period. Present historical delin-
quency and loss information in accord-
ance with Item 1100(b) of this Regula-
tion AB (§ 229.1100(b)) through no less 
than 120 days. 

(10) Information on the amount, 
terms and general purpose of any ad-
vances made or reimbursed during the 
period, including the general use of 
funds advanced and the general source 
of funds for reimbursements. 

(11) Any material modifications, ex-
tensions or waivers to pool asset terms, 
fees, penalties or payments during the 
distribution period or that have cumu-
latively become material over time. 

(12) Material breaches of pool asset 
representations or warranties or trans-
action covenants. 

(13) Information on ratio, coverage or 
other tests used for determining any 
early amortization, liquidation or 
other performance trigger and whether 
the trigger was met. 

(14) Information regarding any new 
issuance of asset-backed securities 
backed by the same asset pool, any 
pool asset changes (other than in con-
nection with a pool asset converting 
into cash in accordance with its 
terms), such as additions or removals 
in connection with a prefunding or re-
volving period and pool asset substi-
tutions and repurchases (and purchase 
rates, if applicable), and cash flows 
available for future purchases, such as 
the balances of any prefunding or re-
volving accounts, if applicable. Dis-
close any material changes in the so-
licitation, credit-granting, under-
writing, origination, acquisition or 
pool selection criteria or procedures, as 
applicable, used to originate, acquire 
or select the new pool assets. 

(b) During a prefunding or revolving 
period, or if there has been a new 
issuance of asset-backed securities 
backed by the same pool under a mas-
ter trust during the fiscal year of the 
issuing entity, provide the information 
required by Items 1110, 1111 and 1112 of 
this Regulation AB applied taking the 
revised pool composition into account 
in the Form 10–D report (§ 249.312 of 
this chapter) for the last required dis-
tribution of the fiscal year of the 
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issuing entity. In addition, provide 
such updated information in the first 
Form 10–D report for the period in 
which the prefunding or revolving pe-
riod ends (if applicable). However, no 
disclosure need be provided by this 
paragraph if the information has not 
materially changed from that pre-
viously provided in an Exchange Act 
report relating to the asset-backed se-
curities or in an effective registration 
statement under the Securities Act or 
a prospectus timely filed pursuant to 
§ 230.424 of this chapter under the same 
Central Index Key (CIK) code regarding 
a subsequent issuance of asset-backed 
securities backed by a pool of assets 
that includes the pool assets that are 
the subject of this paragraph. 

(c) Repurchases and replacements. (1) 
Provide the information required by 
Rule 15Ga–1(a) (17 CFR 240.15Ga–1(a)) 
concerning all assets of the pool that 
were subject of a demand to repurchase 
or replace for breach of the representa-
tions and warranties. 

(2) Include a reference to the most re-
cent Form ABS–15G (17.CFR 249.1400) 
filed by the securitizer (as that term is 
defined in Section 15G(a) of the Securi-
ties Exchange Act of 1934) and disclose 
the CIK number of the securitizer. 

(d) Asset review. (1) If during the dis-
tribution period a review of the under-
lying assets for compliance with the 
representations and warranties on the 
underlying assets is required, provide 
the following information, as applica-
ble: 

(i) A description of the event(s) that 
triggered the review during the dis-
tribution period; and 

(ii) If the asset representations re-
viewer provided to the trustee during 
the distribution period a report of the 
findings and conclusions of the review, 
a summary of the report. 

(2) Change in asset representations re-
viewer. If during the distribution period 
an asset representations reviewer has 
resigned or has been removed, replaced 
or substituted, or if a new asset rep-
resentations reviewer has been ap-
pointed, state the date the event oc-
curred and the circumstances sur-
rounding the change. If a new asset 
representations reviewer has been ap-
pointed, provide the disclosure re-
quired by Item 1109(b) (§ 229.1109(b)), as 

applicable, regarding such asset rep-
resentations reviewer. 

(e) Investor communication. Disclose 
any request received from an investor 
to communicate with other investors 
during the reporting period received by 
the party responsible for making the 
Form 10–D filings on or before the end 
date of a distribution period. The dis-
closure regarding the request to com-
municate is required to include the 
name of the investor making the re-
quest, the date the request was re-
ceived, a statement to the effect that 
the party responsible for filing the 
Form 10–D (§ 249.312 of this chapter) has 
received a request from such investor, 
stating that such investor is interested 
in communicating with other investors 
with regard to the possible exercise of 
rights under the transaction agree-
ments, and a description of the method 
by which other investors may contact 
the requesting investor. 

Instruction to Item 1121(e). The party re-
sponsible for filing the Form 10–D (§ 249.312 of 
this chapter) is required to disclose an inves-
tor’s interest to communicate only where 
the communication relates to an investor ex-
ercising its rights under the terms of the 
transaction agreement. 

[70 FR 1597, Jan. 7, 2005, as amended at 76 FR 
4511, Jan. 26, 2011; 79 FR 57315, Sept. 24, 2014] 

§ 229.1122 (Item 1122) Compliance with 
applicable servicing criteria. 

(a) Reports on assessment of compliance 
with servicing criteria for asset-backed se-
curities. As required by paragraph (b) of 
§ 240.13a–18 or 240.15d–18 of this chapter, 
provide as an exhibit from each party 
participating in the servicing function 
a report on an assessment of compli-
ance with the servicing criteria set 
forth in paragraph (d) of this section 
that contains the following: 

(1) A statement of the party’s respon-
sibility for assessing compliance with 
the servicing criteria applicable to it; 

(2) A statement that the party used 
the criteria in paragraph (d) of this sec-
tion to assess compliance with the ap-
plicable servicing criteria; 

(3) The party’s assessment of compli-
ance with the applicable servicing cri-
teria as of and for the period ending 
the end of the fiscal year covered by 
the Form 10–K report (§ 249.310 of this 
chapter). This discussion must include 
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disclosure of any material instance of 
noncompliance identified by the party; 
and 

(4) A statement that a registered 
public accounting firm has issued an 
attestation report on the party’s as-
sessment of compliance with the appli-
cable servicing criteria as of and for 
the period ending the end of the fiscal 
year covered by the Form 10–K report. 

(b) Registered public accounting firm 
attestation reports. Provide the reg-
istered public accounting firm’s attes-
tation report required by paragraph (c) 
of § 240.13a–18 or 240.15d–18 of this chap-
ter on the party’s assessment of com-
pliance with the applicable servicing 
criteria as an exhibit. 

(c) Additional disclosure for the Form 
10–K report. (1) If any party’s report on 
assessment of compliance with serv-
icing criteria required by paragraph (a) 
of this section, or related registered 
public accounting firm attestation re-
port required by paragraph (b) of this 
section, identifies any material in-
stance of noncompliance with the serv-
icing criteria, identify the material in-
stance of noncompliance in the report 
on Form 10–K (§ 249.310 of this chapter). 
Also disclose whether the identified in-
stance was determined to have in-
volved the servicing of the assets back-
ing the asset-backed securities covered 
in this Form 10–K report. 

(2) Discuss any steps taken to remedy 
a material instance of noncompliance 
previously identified by an asserting 
party for its activities with respect to 
asset-backed securities transactions 
taken as a whole involving such party 
and that are backed by the same asset 
type backing the asset-backed securi-
ties. 

(3) If any party’s report on assess-
ment of compliance with servicing cri-
teria required by paragraph (a) of this 
section, or related registered public ac-
counting firm attestation report re-
quired by paragraph (b) of this section, 
is not included as an exhibit to the 
Form 10–K report, disclosure that the 
report is not included and an associ-
ated explanation must be provided in 
the report on Form 10–K. 

(d) Servicing criteria—(1) General serv-
icing considerations. (i) Policies and pro-
cedures are instituted to monitor any 
performance or other triggers and 

events of default in accordance with 
the transaction agreements. 

(ii) If any material servicing activi-
ties are outsourced to third parties, 
policies and procedures are instituted 
to monitor the third party’s perform-
ance and compliance with such serv-
icing activities. 

(iii) Any requirements in the trans-
action agreements to maintain a back- 
up servicer for the pool assets are 
maintained. 

(iv) A fidelity bond and errors and 
omissions policy is in effect on the 
party participating in the servicing 
function throughout the reporting pe-
riod in the amount of coverage re-
quired by and otherwise in accordance 
with the terms of the transaction 
agreements. 

(v) Aggregation of information, as 
applicable, is mathematically accurate 
and the information conveyed accu-
rately reflects the information. 

(2) Cash collection and administration. 
(i) Payments on pool assets are depos-
ited into the appropriate custodial 
bank accounts and related bank clear-
ing accounts no more than two busi-
ness days of receipt, or such other 
number of days specified in the trans-
action agreements. 

(ii) Disbursements made via wire 
transfer on behalf of an obligor or to an 
investor are made only by authorized 
personnel. 

(iii) Advances of funds or guarantees 
regarding collections, cash flows or dis-
tributions, and any interest or other 
fees charged for such advances, are 
made, reviewed and approved as speci-
fied in the transaction agreements. 

(iv) The related accounts for the 
transaction, such as cash reserve ac-
counts or accounts established as a 
form of overcollateralization, are sepa-
rately maintained (e.g., with respect to 
commingling of cash) as set forth in 
the transaction agreements. 

(v) Each custodial account is main-
tained at a federally insured depository 
institution as set forth in the trans-
action agreements. For purposes of this 
criterion, ‘‘federally insured depository 
institution’’ with respect to a foreign 
financial institution means a foreign 
financial institution that meets the re-
quirements of § 240.13k-1(b)(1) of this 
chapter. 
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(vi) Unissued checks are safeguarded 
so as to prevent unauthorized access. 

(vii) Reconciliations are prepared on 
a monthly basis for all asset-backed se-
curities related bank accounts, includ-
ing custodial accounts and related 
bank clearing accounts. These rec-
onciliations: 

(A) Are mathematically accurate; 
(B) Are prepared within 30 calendar 

days after the bank statement cutoff 
date, or such other number of days 
specified in the transaction agree-
ments; 

(C) Are reviewed and approved by 
someone other than the person who 
prepared the reconciliation; and 

(D) Contain explanations for recon-
ciling items. These reconciling items 
are resolved within 90 calendar days of 
their original identification, or such 
other number of days specified in the 
transaction agreements. 

(3) Investor remittances and reporting. 
(i) Reports to investors, including 
those to be filed with the Commission, 
are maintained in accordance with the 
transaction agreements and applicable 
Commission requirements. Specifi-
cally, such reports: 

(A) Are prepared in accordance with 
timeframes and other terms set forth 
in the transaction agreements; 

(B) Provide information calculated in 
accordance with the terms specified in 
the transaction agreements; 

(C) Are filed with the Commission as 
required by its rules and regulations; 
and 

(D) Agree with investors’ or the 
trustee’s records as to the total unpaid 
principal balance and number of pool 
assets serviced by the servicer. 

(ii) Amounts due to investors are al-
located and remitted in accordance 
with timeframes, distribution priority 
and other terms set forth in the trans-
action agreements. 

(iii) Disbursements made to an inves-
tor are posted within two business days 
to the servicer’s investor records, or 
such other number of days specified in 
the transaction agreements. 

(iv) Amounts remitted to investors 
per the investor reports agree with 
cancelled checks, or other form of pay-
ment, or custodial bank statements. 

(4) Pool asset administration. (i) Collat-
eral or security on pool assets is main-

tained as required by the transaction 
agreements or related pool asset docu-
ments. 

(ii) Pool assets and related docu-
ments are safeguarded as required by 
the transaction agreements. 

(iii) Any additions, removals or sub-
stitutions to the asset pool are made, 
reviewed and approved in accordance 
with any conditions or requirements in 
the transaction agreements. 

(iv) Payments on pool assets, includ-
ing any payoffs, made in accordance 
with the related pool asset documents 
are posted to the applicable servicer’s 
obligor records maintained no more 
than two business days after receipt, or 
such other number of days specified in 
the transaction agreements, and allo-
cated to principal, interest or other 
items (e.g., escrow) in accordance with 
the related pool asset documents. 

(v) The servicer’s records regarding 
the pool assets agree with the 
servicer’s records with respect to an 
obligor’s unpaid principal balance. 

(vi) Changes with respect to the 
terms or status of an obligor’s pool 
asset (e.g., loan modifications or re- 
agings) are made, reviewed and ap-
proved by authorized personnel in ac-
cordance with the transaction agree-
ments and related pool asset docu-
ments. 

(vii) Loss mitigation or recovery ac-
tions (e.g., forbearance plans, modifica-
tions and deeds in lieu of foreclosure, 
foreclosures and repossessions, as ap-
plicable) are initiated, conducted and 
concluded in accordance with the time-
frames or other requirements estab-
lished by the transaction agreements. 

(viii) Records documenting collection 
efforts are maintained during the pe-
riod a pool asset is delinquent in ac-
cordance with the transaction agree-
ments. Such records are maintained on 
at least a monthly basis, or such other 
period specified in the transaction 
agreements, and describe the entity’s 
activities in monitoring delinquent 
pool assets including, for example, 
phone calls, letters and payment re-
scheduling plans in cases where delin-
quency is deemed temporary (e.g., ill-
ness or unemployment). 

(ix) Adjustments to interest rates or 
rates of return for pool assets with 
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variable rates are computed based on 
the related pool asset documents. 

(x) Regarding any funds held in trust 
for an obligor (such as escrow ac-
counts): 

(A) Such funds are analyzed, in ac-
cordance with the obligor’s pool asset 
documents, on at least an annual basis, 
or such other period specified in the 
transaction agreements; 

(B) Interest on such funds is paid, or 
credited, to obligors in accordance with 
applicable pool asset documents and 
state laws; and 

(C) Such funds are returned to the 
obligor within 30 calendar days of full 
repayment of the related pool asset, or 
such other number of days specified in 
the transaction agreements. 

(xi) Payments made on behalf of an 
obligor (such as tax or insurance pay-
ments) are made on or before the re-
lated penalty or expiration dates, as in-
dicated on the appropriate bills or no-
tices for such payments, provided that 
such support has been received by the 
servicer at least 30 calendar days prior 
to these dates, or such other number of 
days specified in the transaction agree-
ments. 

(xii) Any late payment penalties in 
connection with any payment to be 
made on behalf of an obligor are paid 
from the servicer’s funds and not 
charged to the obligor, unless the late 
payment was due to the obligor’s error 
or omission. 

(xiii) Disbursements made on behalf 
of an obligor are posted within two 
business days to the obligor’s records 
maintained by the servicer, or such 
other number of days specified in the 
transaction agreements. 

(xiv) Delinquencies, charge-offs and 
uncollectible accounts are recognized 
and recorded in accordance with the 
transaction agreements. 

(xv) Any external enhancement or 
other support, identified in Item 
1114(a)(1) through (3) or Item 1115 of 
this Regulation AB, is maintained as 
set forth in the transaction agree-
ments. 

Instruction 1 to Item 1122: The assessment 
should cover all asset-backed securities 
transactions involving such party and that 
are backed by the same asset type backing 
the class of asset-backed securities which are 
the subject of the Commission filing. The as-

serting party may take into account divi-
sions among transactions that are consistent 
with actual practices. However, if the assert-
ing party includes in its platform less than 
all of the transactions backed by the same 
asset type that it services, a description of 
the scope of the platform should be included 
in the assessment. 

Instruction 2 to Item 1122. If certain serv-
icing criteria are not applicable to the as-
serting party based on the activities it per-
forms with respect to asset-backed securities 
transactions taken as a whole involving such 
party and that are backed by the same asset 
type backing the class of asset-backed secu-
rities, the inapplicability of the criteria 
must be disclosed in that asserting party’s 
and the related registered public accounting 
firm’s reports. 

Instruction 3 to Item 1122. If multiple parties 
are participating in the servicing function, a 
separate assessment report and attestation 
report must be included for each party par-
ticipating in the servicing function. A party 
participating in the servicing function 
means any entity (e.g., master servicer, pri-
mary servicers, trustees) that is performing 
activities that address the criteria in para-
graph (d) of this section, unless such entity’s 
activities relate only to 5% or less of the 
pool assets. 

Instruction 4 to Item 1122. If the asset pool 
backing the asset-backed securities includes 
a pool asset representing an interest in or 
the right to the payments or cash flows of 
another asset pool and both the issuing enti-
ty for the asset-backed securities and the en-
tity issuing the asset to be included in the 
issuing entity’s asset pool were established 
under the direction of the same sponsor and 
depositor, see also Item 1100(d)(2) of this Reg-
ulation AB. 

[70 FR 1597, Jan. 7, 2005, as amended at 79 FR 
57316, Sept. 24, 2014] 

§ 229.1123 (Item 1123) Servicer compli-
ance statement. 

Provide as an exhibit a statement of 
compliance from the servicer, signed 
by an authorized officer of such 
servicer, to the effect that: 

(a) A review of the servicer’s activi-
ties during the reporting period and of 
its performance under the applicable 
servicing agreement has been made 
under such officer’s supervision. 

(b) To the best of such officer’s 
knowledge, based on such review, the 
servicer has fulfilled all of its obliga-
tions under the agreement in all mate-
rial respects throughout the reporting 
period or, if there has been a failure to 
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fulfill any such obligation in any mate-
rial respect, specifying each such fail-
ure known to such officer and the na-
ture and status thereof. 

Instruction to Item 1123: If multiple servicers 
are involved in servicing the pool assets, a 
separate servicer compliance statement is 
required from each servicer that meets the 
criteria in Item 1108(a)(2)(i) through (iii) of 
this Regulation AB. 

§ 229.1124 (Item 1124) Sponsor interest 
in the securities. 

Provide information about any mate-
rial change in the sponsor’s, or an af-
filiate’s, interest in the securities re-
sulting from the purchase, sale or 
other acquisition or disposition of the 
securities by the sponsor, or an affil-
iate, during the period covered by the 
report. Describe the change, including 
the amount of change and the spon-
sor’s, or the affiliate’s, resulting inter-
est in the transaction after the change. 

Instruction to Item 1124. The disclosure re-
quired under this item shall separately state 
the resulting amount and nature of any in-
terest or asset retained in compliance with 
law, including any amounts that are re-
tained by parties other than the sponsor in 
order to satisfy such requirement. 

[79 FR 57316, Sept. 24, 2014] 

§ 229.1125 (Item 1125) Schedule AL— 
Asset-level information. 

(a) The following definitions apply to 
the terms used in this schedule unless 
otherwise specified: 

Debt service reduction. A modification 
of the terms of a loan resulting from a 
bankruptcy proceeding, such as a re-
duction of the amount of the monthly 
payment on the related mortgage loan. 

Deficient valuation. A bankruptcy pro-
ceeding whereby the bankruptcy court 
may establish the value of the mort-
gaged property at an amount less than 
the then-outstanding principal balance 
of the mortgage loan secured by the 
mortgaged property or may reduce the 
outstanding principal balance of a 
mortgage loan. 

Underwritten. The amount of reve-
nues or expenses adjusted based on a 
number of assumptions made by the 
mortgage originator or seller. 

(b) As required by Item 1111(h) 
(§ 229.1111(h)), provide asset-level infor-
mation for each asset or security in the 

pool in the manner specified in appen-
dix to § 229.1125. 

APPENDIX TO § 229.1125—SCHEDULE AL 

Item 1. Residential mortgages. If the asset 
pool includes residential mortgages, provide 
the following data and the data under Item 1 
for each loan in the asset pool: 

(a) Asset numbers. (1) Asset number type. 
Identify the source of the asset number used 
to specifically identify each asset in the 
pool. 

(2) Asset number. Provide the unique ID 
number of the asset. 

Instruction to paragraph (a)(2): The asset 
number must reference a single asset within 
the pool and should be the same number that 
will be used to identify the asset for all re-
ports that would be required of an issuer 
under Sections 13 or 15(d) of the Exchange 
Act (15 U.S.C. 78m or 78o(d)). If an asset is re-
moved and replaced with another asset, the 
asset added to the pool should be assigned a 
unique asset number applicable to only that 
asset. 

(3) Asset group number. For structures 
with multiple collateral groups, indicate the 
collateral group number in which the asset 
falls. 

(b) Reporting period. (1) Reporting period 
begin date. Specify the beginning date of the 
reporting period. 

(2) Reporting period end date. Specify the 
ending date of the reporting period. 

(c) General information about the residential 
mortgage. (1) Original loan purpose. Specify 
the code which describes the purpose of the 
loan at the time the loan was originated. 

(2) Originator. Identify the name of the en-
tity that originated the loan. 

(3) Original loan amount. Indicate the 
amount of the loan at the time the loan was 
originated. 

(4) Original loan maturity date. Indicate 
the month and year in which the final pay-
ment on the loan is scheduled to be made at 
the time the loan was originated. 

(5) Original amortization term. Indicate 
the number of months that would have been 
required to retire the mortgage loan through 
regular payments, as determined at the 
origination date of the loan. In the case of an 
interest-only loan, the original amortization 
term is the original term to maturity (other 
than in the case of a balloon loan). In the 
case of a balloon loan, the original amortiza-
tion term is the number of months used to 
calculate the principal and interest payment 
due each month (other than the balloon pay-
ment). 

(6) Original interest rate. Provide the rate 
of interest at the time the loan was origi-
nated. 

(7) Accrual type. Provide the code that de-
scribes the method used to calculate interest 
on the loan. 
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(8) Original interest rate type. Indicate 
whether the interest rate on the loan is 
fixed, adjustable, step or other. 

(9) Original interest only term. Indicate 
the number of months in which the obligor is 
permitted to pay only interest on the loan 
beginning from when the loan was origi-
nated. 

(10) Underwriting indicator. Indicate 
whether the loan or asset met the criteria 
for the first level of solicitation, credit- 
granting or underwriting criteria used to 
originate the pool asset. 

(11) Original lien position. Indicate the 
code that describes the priority of the lien 
against the subject property at the time the 
loan was originated. 

(12) Information related to junior liens. If 
the loan is a first mortgage with subordinate 
liens, provide the following additional infor-
mation for each non-first mortgage if ob-
tained or available: 

(i) Most recent junior loan balance. Pro-
vide the most recent combined balance of 
any subordinate liens. 

(ii) Date of most recent junior loan bal-
ance. Provide the date of the most recent 
junior loan balance. 

(13) Information related to non-first mort-
gages. For non-first mortgages, provide the 
following information if obtained or avail-
able: 

(i) Most recent senior loan amount. Pro-
vide the total amount of the balances of all 
associated senior loans. 

(ii) Date of most recent senior loan 
amount. Provide the date(s) of the most re-
cent senior loan amount. 

(iii) Loan type of most senior lien. Indicate 
the code that describes the loan type of the 
first mortgage. 

(iv) Hybrid period of most senior lien. For 
non-first mortgages where the associated 
first mortgage is a hybrid ARM, provide the 
number of months remaining in the initial 
fixed interest rate period for the first mort-
gage. 

(v) Negative amortization limit of most 
senior lien. For non-first mortgages where 
the associated first mortgage features nega-
tive amortization, indicate the negative am-
ortization limit of the mortgage as a per-
centage of the original unpaid principal bal-
ance. 

(vi) Origination date of most senior lien. 
Provide the origination date of the associ-
ated first mortgage. 

(14) Prepayment penalty indicator. Indi-
cate yes or no as to whether the loan in-
cludes a penalty charged to the obligor in 
the event of a prepayment. 

(15) Negative amortization indicator. Indi-
cate yes or no as to whether the loan allows 
negative amortization. 

(16) Modification indicator. Indicate yes or 
no as to whether the loan has been modified 
from its original terms. 

(17) Number of modifications. Provide the 
number of times that the loan has been 
modified. 

(18) Mortgage insurance requirement indi-
cator. Indicate yes or no as to whether mort-
gage insurance is or was required as a condi-
tion for originating the loan. 

(19) Balloon indicator. Indicate yes or no as 
to whether the loan documents require a 
lump-sum to fully pay off the loan. 

(20) Covered/High cost loan indicator. Indi-
cate yes, no or unknown as to whether as of 
the end of the reporting period the loan is 
categorized as ‘‘high cost,’’ ‘‘higher priced’’ 
or ‘‘covered’’ according to applicable federal, 
state or local statutes, ordinances or regula-
tions. 

(21) Servicer-placed hazard insurance. Indi-
cate yes, no or unknown as to whether as of 
the end of the reporting period the hazard in-
surance on the property is servicer-placed. 

(22) Refinance cash-out amount. For any 
refinance loan that is a cash-out refinance 
provide the amount the obligor received 
after all other loans to be paid by the mort-
gage proceeds have been satisfied. For any 
refinance loan that is a no-cash-out refi-
nance provide the result of the following cal-
culation: [NEW LOAN AMOUNT]¥[PAID 
OFF FIRST MORTGAGE LOAN 
AMOUNT]¥[PAID OFF SECOND MORT-
GAGE LOAN AMOUNT]¥[CLOSING COSTS]. 

(23) Total origination and discount points. 
Provide the amount paid to the lender to in-
crease the lender’s effective yield and, in the 
case of discount points, to reduce the inter-
est rate paid by the obligor. 

(24) Broker. Indicate yes or no as to wheth-
er a broker originated or was involved in the 
origination of the loan. 

(25) Channel. Specify the code that de-
scribes the source from which the issuer ob-
tained the loan. 

(26) NMLS company number. Specify the 
National Mortgage License System (NMLS) 
registration number of the company that 
originated the loan. 

(27) Buy down period. Indicate the total 
number of months during which any buy 
down is in effect, representing the accumula-
tion of all buy down periods. 

(28) Loan delinquency advance days count. 
Indicate the number of days after which a 
servicer can stop advancing funds on a delin-
quent loan. 

(29) Information related to ARMs. If the 
loan is an ARM, provide the following addi-
tional information: 

(i) Original ARM Index. Specify the code 
that describes the type and source of index 
to be used to determine the interest rate at 
each adjustment. 

(ii) ARM Margin. Indicate the number of 
percentage points that is added to the index 
value to establish the new interest rate at 
each interest rate adjustment date. 
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(iii) Fully indexed interest rate. Indicate 
the fully indexed interest rate to which the 
obligor was underwritten. 

(iv) Initial fixed rate period for hybrid 
ARM. If the interest rate is initially fixed for 
a period of time, indicate the number of 
months between the first payment date of 
the loan and the first interest rate adjust-
ment date. 

(v) Initial interest rate decrease. Indicate 
the maximum percentage by which the inter-
est rate may decrease at the first interest 
rate adjustment date. 

(vi) Initial interest rate increase. Indicate 
the maximum percentage by which the inter-
est rate may increase at the first interest 
rate adjustment date. 

(vii) Index look-back. Provide the number 
of days prior to an interest rate effective 
date used to determine the appropriate index 
rate. 

(viii) Subsequent interest rate reset period. 
Indicate the number of months between sub-
sequent rate adjustments. 

(ix) Lifetime rate ceiling. Indicate the per-
centage of the maximum interest rate that 
can be in effect during the life of the loan. 

(x) Lifetime rate floor. Indicate the per-
centage of the minimum interest rate that 
can be in effect during the life of the loan. 

(xi) Subsequent interest rate decrease. Pro-
vide the maximum number of percentage 
points by which the interest rate may de-
crease at each rate adjustment date after the 
initial adjustment. 

(xii) Subsequent interest rate increase. 
Provide the maximum number of percentage 
points by which the interest rate may in-
crease at each rate adjustment date after the 
initial adjustment. 

(xiii) Subsequent payment reset period. In-
dicate the number of months between pay-
ment adjustments after the first interest 
rate adjustment date. 

(xiv) ARM round indicator. Indicate the 
code that describes whether an adjusted in-
terest rate is rounded to the next higher ad-
justable rate mortgage round factor, to the 
next lower round factor, or to the nearest 
round factor. 

(xv) ARM round percentage. Indicate the 
percentage to which an adjusted interest 
rate is to be rounded. 

(xvi) Option ARM indicator. Indicate yes 
or no as to whether the loan is an option 
ARM. 

(xvii) Payment method after recast. Speci-
fy the code that describes the means of com-
puting the lowest monthly payment avail-
able to the obligor after recast. 

(xviii) Initial minimum payment. Provide 
the amount of the initial minimum payment 
the obligor is permitted to make. 

(xix) Convertible indicator. Indicate yes or 
no as to whether the obligor of the loan has 
an option to convert an adjustable interest 

rate to a fixed interest rate during a speci-
fied conversion window. 

(xx) HELOC indicator. Indicate yes or no 
as to whether the loan is a home equity line 
of credit (HELOC). 

(xxi) HELOC draw period. Indicate the 
original maximum number of months from 
the month the loan was originated during 
which the obligor may draw funds against 
the HELOC account. 

(30) Information related to prepayment 
penalties. If the obligor is subject to prepay-
ment penalties, provide the following addi-
tional information: 

(i) Prepayment penalty calculation. Speci-
fy the code that describes the method for 
calculating the prepayment penalty for the 
loan. 

(ii) Prepayment penalty type. Specify the 
code that describes the type of prepayment 
penalty. 

(iii) Prepayment penalty total term. Pro-
vide the total number of months after the 
origination of the loan that the prepayment 
penalty may be in effect. 

(iv) Prepayment penalty hard term. For 
hybrid prepayment penalties, provide the 
number of months after the origination of 
the loan during which a ‘‘hard’’ prepayment 
penalty applies. 

(31) Information related to negative amor-
tization. If the loan allows for negative am-
ortization, provide the following additional 
information: 

(i) Negative amortization limit. Specify 
the maximum amount of negative amortiza-
tion that is allowed before recalculating a 
fully amortizing payment based on the new 
loan balance. 

(ii) Initial negative amortization recast pe-
riod. Indicate the number of months after 
the origination of the loan that negative am-
ortization is allowed. 

(iii) Subsequent negative amortization re-
cast period. Indicate the number of months 
after which the payment is required to re-
cast after the first amortization recast pe-
riod. 

(iv) Negative amortization balance 
amount. Provide the amount of the negative 
amortization balance accumulated as of the 
end of the reporting period. 

(v) Initial fixed payment period. Indicate 
the number of months after the origination 
of the loan during which the payment is 
fixed. 

(vi) Initial periodic payment cap. Indicate 
the maximum percentage by which a pay-
ment can increase in the first amortization 
recast period. 

(vii) Subsequent periodic payment cap. In-
dicate the maximum percentage by which a 
payment can increase in one amortization 
recast period after the initial cap. 

(viii) Initial minimum payment reset pe-
riod. Provide the maximum number of 
months after the origination of the loan that 
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an obligor can initially pay the minimum 
payment before a new minimum payment is 
determined. 

(ix) Subsequent minimum payment reset 
period. Provide the maximum number of 
months after the initial period an obligor 
can pay the minimum payment before a new 
minimum payment is determined. 

(x) Minimum payment. Provide the 
amount of the minimum payment due during 
the reporting period. 

(d) Information related to the property. (1) 
Geographic location. Specify the location of 
the property by providing the two-digit zip 
code. 

(2) Occupancy status. Specify the code that 
describes the property occupancy status at 
the time the loan was originated. 

(3) Most recent occupancy status. If a prop-
erty inspection has been performed after the 
loan is originated, provide the code that de-
scribes the manner in which the property is 
occupied. 

(4) Property type. Specify the code that de-
scribes the type of property that secures the 
loan. 

(5) Most recent property value. If an addi-
tional property valuation was obtained by 
any transaction party or its affiliates after 
the original appraised property value, pro-
vide the most recent property value ob-
tained. 

(6) Most recent property valuation type. 
Specify the code that describes the method 
by which the most recent property value was 
reported. 

(7) Most recent property valuation date. 
Specify the date on which the most recent 
property value was reported. 

(8) Most recent AVM model name. Provide 
the code indicating the name of the AVM 
model if an AVM was used to determine the 
most recent property value. 

(9) Most recent AVM confidence score. If 
an additional AVM was obtained by any 
transaction party or its affiliates after the 
original valuation, provide the confidence 
score presented on the most recent AVM re-
port. 

(10) Original combined loan-to-value. Pro-
vide the ratio obtained by dividing the 
amount of all known outstanding mortgage 
liens on a property at origination by the 
lesser of the original appraised property 
value or the sales price. 

(11) Original loan-to-value. Provide the 
ratio obtained by dividing the amount of the 
original mortgage loan at origination by the 
lesser of the original appraised property 
value or the sales price. 

(e) Information related to the obligor. (1) 
Original number of obligors. Indicate the 
number of obligors who are obligated to 
repay the mortgage note at the time the 
loan was originated. 

(2) Original obligor credit score. Provide 
the standardized credit score of the obligor 

used to evaluate the obligor during the loan 
origination process. 

(3) Original obligor credit score type. 
Specify the type of the standardized credit 
score used to evaluate the obligor during the 
loan origination process. 

(4) Most recent obligor credit score. If an 
additional credit score was obtained by any 
transaction party or its affiliates after the 
original credit score, provide the most re-
cently obtained standardized credit score of 
the obligor. 

(5) Most recent obligor credit score type. 
Specify the type of the most recently ob-
tained standardized credit score of the obli-
gor. 

(6) Date of most recent obligor credit 
score. Provide the date of the most recently 
obtained standardized credit score of the ob-
ligor. 

(7) Obligor income verification level. Indi-
cate the code describing the extent to which 
the obligor’s income was verified during the 
loan origination process. 

(8) 4506—T Indicator. Indicate yes or no 
whether a Transcript of Tax Return (re-
ceived pursuant to the filing of IRS Form 
4506–T) was obtained and considered. 

(9) Originator front-end debt-to-income 
(DTI). Provide the front-end DTI ratio used 
by the originator to qualify the loan. 

(10) Originator back-end DTI. Provide the 
back-end DTI ratio used by the originator to 
qualify the loan. 

(11) Obligor employment verification. Indi-
cate the code describing the extent to which 
the obligor’s employment was verified dur-
ing the loan origination process. 

(12) Length of employment—obligor. Indi-
cate whether the obligor was employed by its 
current employer for greater than 24 months 
at the time the loan was originated. 

(13) Obligor asset verification. Indicate the 
code describing the extent to which the obli-
gor’s assets used to qualify the loan was 
verified during the loan origination process. 

(14) Original pledged assets. If the obli-
gor(s) pledged financial assets to the lender 
instead of making a down payment, provide 
the total value of assets pledged as collateral 
for the loan at the time of origination. 

(15) Qualification method. Specify the code 
that describes the type of mortgage payment 
used to qualify the obligor for the loan. 

(f) Information related to mortgage insurance. 
If mortgage insurance is required on the 
mortgage, provide the following additional 
information: 

(1) Mortgage insurance company name. 
Provide the name of the entity providing 
mortgage insurance for the loan. 

(2) Mortgage insurance coverage. Indicate 
the total percentage of the original loan bal-
ance that is covered by mortgage insurance. 

(3) Pool insurance company. Provide the 
name of the pool insurance provider. 
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(4) Pool insurance stop loss percent. Pro-
vide the aggregate amount that the pool in-
surance company will pay, calculated as a 
percentage of the pool balance. 

(5) Mortgage insurance coverage plan type. 
Specify the code that describes the coverage 
category of the mortgage insurance applica-
ble to the loan. 

(g) Information related to activity on the 
loan. (1) Asset added indicator. Indicate yes 
or no whether the asset was added to the 
pool during the reporting period. 

Instruction to paragraph (g)(1): A response 
to this data point is required only when as-
sets are added to the asset pool after the 
final prospectus under § 230.424 of this chap-
ter is filed. 

(2) Remaining term to maturity. Indicate 
the number of months from the end of the re-
porting period to the loan maturity date. 

(3) Modification indicator—reporting pe-
riod. Indicate yes or no whether the asset 
was modified during the reporting period. 

(4) Next payment due date. For loans that 
have not been paid off, indicate the next pay-
ment due date. 

(5) Advancing method. Specify the code 
that indicates a servicer’s responsibility for 
advancing principal or interest on delin-
quent loans. 

(6) Servicing advance methodology. Indi-
cate the code that describes the manner in 
which principal and/or interest are advanced 
by the servicer. 

(7) Stop principal and interest advance 
date. Provide the first payment due date for 
which the servicer ceased advancing prin-
cipal or interest. 

(8) Reporting period beginning loan bal-
ance. Indicate the outstanding principal bal-
ance of the loan as of the beginning of the re-
porting period. 

(9) Reporting period beginning scheduled 
loan balance. Indicate the scheduled prin-
cipal balance of the loan as of the beginning 
of the reporting period. 

(10) Next reporting period payment amount 
due. Indicate the total payment due to be 
collected in the next reporting period. 

(11) Reporting period interest rate. Indi-
cate the interest rate in effect during the re-
porting period. 

(12) Next interest rate. For loans that have 
not been paid off, indicate the interest rate 
that is in effect for the next reporting pe-
riod. 

(13) Servicing fee—percentage. If the serv-
icing fee is based on a percentage, provide 
the percentage used to calculate the aggre-
gate servicing fee. 

(14) Servicing fee—flat-fee. If the servicing 
fee is based on a flat-fee amount, indicate 
the monthly servicing fee paid to all 
servicers. 

(15) Other assessed but uncollected servicer 
fees. Provide the cumulative amount of late 
charges and other fees that have been as-

sessed by the servicer, but not paid by the 
obligor. 

(16) Other loan-level servicing fee(s) re-
tained by the servicer. Provide the amount 
of all other fees earned by loan administra-
tors during the reporting period that reduced 
the amount of funds remitted to the issuing 
entity (including subservicing, master serv-
icing, trustee fees, etc.). 

(17) Scheduled interest amount. Indicate 
the interest payment amount that was 
scheduled to be collected during the report-
ing period. 

(18) Other interest adjustments. Indicate 
any unscheduled interest adjustments during 
the reporting period. 

(19) Scheduled principal amount. Indicate 
the principal payment amount that was 
scheduled to be collected during the report-
ing period. 

(20) Other principal adjustments. Indicate 
any other amounts that caused the principal 
balance of the loan to be decreased or in-
creased during the reporting period. 

(21) Reporting period ending actual bal-
ance. Indicate the actual balance of the loan 
as of the end of the reporting period. 

(22) Reporting period ending scheduled bal-
ance. Indicate the scheduled principal bal-
ance of the loan as of the end of the report-
ing period. 

(23) Reporting period scheduled payment 
amount. Indicate the total payment amount 
that was scheduled to be collected during the 
reporting period (including all fees and es-
crows). 

(24) Total actual amount paid. Indicate the 
total payment (including all escrows) paid to 
the servicer during the reporting period. 

(25) Actual interest collected. Indicate the 
gross amount of interest collected during the 
reporting period, whether or not from the ob-
ligor. 

(26) Actual principal collected. Indicate the 
amount of principal collected during the re-
porting period, whether or not from the obli-
gor. 

(27) Actual other amounts collected. Indi-
cate the total of any amounts, other than 
principal and interest, collected during the 
reporting period, whether or not from the ob-
ligor. 

(28) Paid through date. Provide the date 
the loan’s scheduled principal and interest is 
paid through as of the end of the reporting 
period. 

(29) Interest paid through date. Provide the 
date through which interest is paid with the 
payment received during the reporting pe-
riod, which is the effective date from which 
interest will be calculated for the applica-
tion of the next payment. 

(30) Paid-in-full amount. Provide the 
scheduled loan ‘‘paid-in-full’’ amount (prin-
cipal) (do not include the current month’s 
scheduled principal). Applies to all liquida-
tions and loan payoffs. 
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(31) Information related to servicer ad-
vances. 

(i) Servicer advanced amount—principal. 
Provide the total amount the servicer ad-
vanced for the reporting period for due but 
unpaid principal on the loan. 

(ii) Servicer advanced amounts repaid— 
principal. Provide the total amount of any 
payments made by the obligor during the re-
porting period that was applied to out-
standing advances of due but unpaid prin-
cipal on the loan. 

(iii) Servicer advances cumulative—prin-
cipal. Provide the outstanding cumulative 
amount of principal advances made by the 
servicer as of the end of the reporting period, 
including amounts advanced for the report-
ing period. 

(iv) Servicer advanced amount—interest. 
Provide the total amount the servicer ad-
vanced for the reporting period for due but 
unpaid interest on the loan. 

(v) Servicer advanced amounts repaid—in-
terest. Provide the total amount of any pay-
ments made by the obligor during the report-
ing period that was applied to outstanding 
advances of due but unpaid interest on the 
loan. 

(vi) Servicer advances cumulative—inter-
est. Provide the outstanding cumulative 
amount of interest advances made by the 
servicer as of the end of the reporting period, 
including amounts advanced for the report-
ing period. 

(vii) Servicer advanced amount—taxes and 
insurance. Provide the total amount the 
servicer advanced for the reporting period 
for due but unpaid property tax and insur-
ance payments (escrow amounts). 

(viii) Servicer advanced amount repaid— 
taxes and insurance. Provide the total 
amount of any payment made by the obligor 
during the reporting period that was applied 
to outstanding advances of due but unpaid 
escrow amounts. 

(ix) Servicer advances cumulative—taxes 
and insurance. Provide the outstanding cu-
mulative amount of escrow advances made 
by the servicer as of the end of the reporting 
period, including amounts advanced for the 
reporting period. 

(x) Servicer advanced amount—corporate. 
Provide the total amount the servicer ad-
vanced for property inspection and preserva-
tion expenses for the reporting period. 

(xi) Servicer advanced amount repaid—cor-
porate. Provide the total amount of any pay-
ments made by the obligor during the report-
ing period that was applied to outstanding 
corporate advances. 

(xii) Servicer advances cumulative—cor-
porate. Provide the outstanding cumulative 
amount of corporate advances made by the 
servicer as of the end of the reporting period, 
including amounts advanced for the report-
ing period. 

Instruction to paragraph (g)(31): For loans 
modified or liquidated during a reporting pe-
riod the data provided in response to this 
paragraph (g)(31) is to be information as of 
the liquidation date or modification date, as 
applicable. 

(32) Zero balance loans. If the loan balance 
was reduced to zero during the reporting pe-
riod, provide the following additional infor-
mation about the loan. 

(i) Zero balance effective date. Provide the 
date on which the loan balance was reduced 
to zero. 

(ii) Zero balance code. Provide the code 
that indicates the reason the loan’s balance 
was reduced to zero. 

(33) Most recent 12-month pay history. Pro-
vide the string that indicates the payment 
status per month listed from oldest to most 
recent. 

(34) Number of payments past due. Indicate 
the number of payments the obligor is past 
due as of the end of the reporting period. 

(35) Information related to activity on 
ARM loans. If the loan is an ARM, provide 
the following additional information. 

(i) Rate at next reset. Provide the interest 
rate that will be used to determine the next 
scheduled interest payment, if known. 

(ii) Next payment change date. Provide the 
next date that the amount of scheduled prin-
cipal and/or interest is scheduled to change. 

(iii) Next interest rate change date. Pro-
vide the next scheduled date on which the in-
terest rate is scheduled to change. 

(iv) Payment at next reset. Provide the 
principal and interest payment due after the 
next scheduled interest rate change, if 
known. 

(v) Exercised ARM conversion option indi-
cator. Indicate yes or no whether the obligor 
exercised an option to convert an ARM loan 
to a fixed interest rate loan during the re-
porting period. 

(h) Information related to servicers. (1) Pri-
mary servicer. Indicate the name of the enti-
ty that serviced the loan during the report-
ing period. 

(2) Most recent servicing transfer received 
date. If a loan’s servicing has been trans-
ferred, provide the effective date of the most 
recent servicing transfer. 

(3) Master servicer. Provide the name of 
the entity that served as master servicer 
during the reporting period, if applicable. 

(4) Special servicer. Provide the name of 
the entity that served as special servicer 
during the reporting period, if applicable. 

(5) Subservicer. Provide the name of the 
entity that served as a subservicer during 
the reporting period, if applicable. 

(i) Asset subject to demand. Indicate yes or 
no whether during the reporting period the 
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loan was the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee. If the loan is the sub-
ject of a demand to repurchase or replace for 
breach of representations and warranties, in-
cluding investor demands upon a trustee, 
provide the following additional informa-
tion: 

(1) Status of asset subject to demand. Indi-
cate the code that describes the status of the 
repurchase or replacement demand as of the 
end of the reporting period. 

(2) Repurchase amount. Provide the 
amount paid to repurchase the loan from the 
pool. 

(3) Demand resolution date. Indicate the 
date the loan repurchase or replacement de-
mand was resolved. 

(4) Repurchaser. Specify the name of the 
repurchaser. 

(5) Repurchase or replacement reason. Indi-
cate the code that describes the reason for 
the repurchase or replacement. 

(j) Information related to loans that have 
been charged off. If the loan has been charged 
off, provide the following additional informa-
tion: 

(1) Charged-off principal amount. Specify 
the total amount of uncollected principal 
charged off. 

(2) Charged-off interest amount. Specify 
the total amount of uncollected interest 
charged off. 

(k) [Reserved] 
(l) Loss mitigation type indicator. Indicate 

the code that describes the type of loss miti-
gation the servicer is pursuing with the obli-
gor, loan, or property as of the end of the re-
porting period. 

(m) Information related to loan modifications. 
If the loan has been modified from its origi-
nal terms, provide the following additional 
information about the most recent loan 
modification: 

(1) Most recent loan modification event 
type. Specify the code that describes the 
most recent action that has resulted in a 
change or changes to the loan note terms. 

(2) Effective date of the most recent loan 
modification. Provide the date on which the 
most recent modification of the loan has 
gone into effect. 

(3) Post-modification maturity date. Pro-
vide the loan’s maturity date as of the modi-
fication effective payment date. 

(4) Post-modification interest rate type. 
Indicate whether the interest rate type on 
the loan after the modification is fixed, ad-
justable, step, or other. 

(5) Post-modification amortization type. 
Indicate the amortization type after modi-
fication. 

(6) Post-modification interest rate. Provide 
the interest rate in effect as of the modifica-
tion effective payment date. 

(7) Post-modification first payment date. 
Indicate the date of the first payment due 
after the loan modification. 

(8) Post-modification loan balance. Provide 
the loan balance as of the modification effec-
tive payment date as reported on the modi-
fication documents. 

(9) Post-modification principal and inter-
est payment. Provide total principal and in-
terest payment amount as of the modifica-
tion effective payment date. 

(10) Total capitalized amount. Provide the 
amount added to the principal balance of the 
loan due to the modification. 

(11) Income verification indicator (at modi-
fication). Indicate yes or no whether a Tran-
script of Tax Return (received pursuant to 
the filing of IRS Form 4506–T) was obtained 
and considered during the loan modification 
process. 

(12) Modification front-end DTI. Provide 
the front-end DTI ratio used to qualify the 
modification. 

(13) Modification back-end DTI. Provide 
the back-end DTI ratio used to qualify the 
modification. 

(14) Total deferred amount. Provide the de-
ferred amount that is non-interest bearing. 

(15) Forgiven principal amount (cumu-
lative). Provide the total amount of all prin-
cipal balance reductions as a result of loan 
modifications over the life of the loan. 

(16) Forgiven principal amount (reporting 
period). Provide the total principal balance 
reduction as a result of a loan modification 
during the reporting period. 

(17) Forgiven interest amount (cumu-
lative). Provide the total amount of all in-
terest forgiven as a result of loan modifica-
tions over the life of the loan. 

(18) Forgiven interest amount (reporting 
period). Provide the total gross interest for-
given as a result of a loan modification dur-
ing the reporting period. 

(19) Actual ending balance—total debt 
owed. For a loan with principal forbearance, 
provide the sum of the actual ending balance 
field plus the principal deferred amount. For 
all other loans, provide the actual ending 
balance. 

(20) Scheduled ending balance—total debt 
owed. For a loan with principal forbearance, 
provide the sum of the scheduled ending bal-
ance field plus the deferred amount. For all 
other loans, provide the scheduled ending 
balance. 

(21) Information related to ARM loan 
modifications. If the loan was an ARM before 
and after the most recent modification, pro-
vide the following additional information: 

(i) Post-modification ARM indicator. Indi-
cate whether the loan’s existing ARM pa-
rameters have changed per the modification 
agreement. 

(ii) Post-modification ARM index. Specify 
the code that describes the index on which 
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an adjustable interest rate is based as of the 
modification effective payment date. 

(iii) Post-modification margin. Provide the 
margin as of the modification effective pay-
ment date. The margin is the number of per-
centage points added to the index to estab-
lish the new rate. 

(iv) Post-modification interest reset period 
(if changed). Provide the number of months 
of the interest reset period of the loan as of 
the modification effective payment date. 

(v) Post-modification next reset date. Pro-
vide the next interest reset date as of the 
modification effective payment date. 

(vi) Post-modification index lookback. 
Provide the number of days prior to an inter-
est rate effective date used to determine the 
appropriate index rate as of the modification 
effective payment date. 

(vii) Post-modification ARM round indi-
cator. Indicate the code that describes 
whether an adjusted interest rate is rounded 
to the next higher adjustable rate mortgage 
round factor, to the next lower round factor, 
or to the nearest round factor as of the modi-
fication effective payment date. 

(viii) Post-modification ARM round per-
centage. Indicate the percentage to which an 
adjusted interest rate is to be rounded as of 
the modification effective payment date. 

(ix) Post-modification initial minimum 
payment. Provide the amount of the initial 
minimum payment the obligor is permitted 
to make as of the modification effective pay-
ment date. 

(x) Post-modification next payment adjust-
ment date. Provide the due date on which 
the next payment adjustment is scheduled to 
occur for an ARM loan per the modification 
agreement. 

(xi) Post-modification ARM payment re-
cast frequency. Provide the payment recast 
frequency of the loan (in months) per the 
modification agreement. 

(xii) Post-modification lifetime rate floor. 
Provide the minimum rate of interest that 
may be applied to an adjustable rate loan 
over the course of the loan’s life as of the 
modification effective payment date. 

(xiii) Post-modification lifetime rate ceil-
ing. Provide the maximum rate of interest 
that may be applied to an adjustable rate 
loan over the course of the loan’s life as of 
the modification effective payment date. 

(xiv) Post-modification initial interest 
rate increase. Indicate the maximum per-
centage by which the interest rate may in-
crease at the first interest rate adjustment 
date after the loan modification. 

(xv) Post-modification initial interest rate 
decrease. Provide the maximum percentage 
by which the interest rate may adjust down-
ward on the first interest rate adjustment 
date after the loan modification. 

(xvi) Post-modification subsequent inter-
est rate increase. Provide the maximum 
number of percentage points by which the 

rate may increase at each rate adjustment 
date after the initial rate adjustment as of 
the modification effective payment date. 

(xvii) Post-modification subsequent inter-
est rate decrease. Provide the maximum 
number of percentage points by which the in-
terest rate may decrease at each rate adjust-
ment date after the initial adjustment as of 
the modification effective payment date. 

(xviii) Post-modification payment cap. 
Provide the percentage value by which a 
payment may increase or decrease in one pe-
riod as of the modification effective payment 
date. 

(xix) Post-modification payment method 
after recast. Specify the code that describes 
the means of computing the lowest monthly 
payment available to the obligor after recast 
as of the modification effective payment 
date. 

(xx) Post-modification ARM interest rate 
teaser period. Provide the duration in 
months that the teaser interest rate is in ef-
fect as of the modification effective payment 
date. 

(xxi) Post-modification payment teaser pe-
riod. Provide the duration in months that 
the teaser payment is in effect as of the 
modification effective payment date. 

(xxii) Post-modification ARM negative am-
ortization indicator. Indicate yes or no 
whether a negative amortization feature is 
part of the loan as of the modification effec-
tive payment date. 

(xxiii) Post-modification ARM negative 
amortization cap. Provide the maximum per-
centage of negative amortization allowed on 
the loan as of the modification effective pay-
ment date. 

(22) Information related to loan modifica-
tions involving interest-only periods. If the 
loan terms for the most recent loan modi-
fication include an interest only period, pro-
vide the following additional information: 

(i) Post-modification interest-only term. 
Provide the number of months of the inter-
est-only period from the modification effec-
tive payment date. 

(ii) Post-modification interest-only last 
payment date. Provide the date of the last 
interest-only payment as of the modification 
effective payment date. 

(23) Post-modification balloon payment 
amount. Provide the new balloon payment 
amount due at maturity as a result of the 
loan modification, not including deferred 
amounts. 

(24) Information related to step loans. If 
the loans terms for the most recent loan 
modification agreement call for the interest 
rate to step up over time, provide the fol-
lowing additional information: 

(i) Post-modification interest rate step in-
dicator. Indicate whether the terms of the 
modification agreement call for the interest 
rate to step up over time. 
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(ii) Post-modification step interest rate. 
Provide the rate(s) that will apply at each 
change date as stated in the loan modifica-
tion agreement. All rates must be provided, 
not just the first change rate, unless there is 
only a single change date. 

(iii) Post-modification step date. Provide 
the date(s) at which the next rate and/or 
payment change will occur per the loan 
modification agreement. All dates must be 
provided, not just the first change, unless 
there is only a single change date. 

(iv) Post-modification—step principal and 
interest. Provide the principal and interest 
payment(s) that will apply at each change 
date as stated in the loan modification 
agreement. All payments must be provided, 
not just the first change payment, unless 
there is only a single change date. 

(v) Post-modification—number of steps. 
Provide the total number of step rate adjust-
ments under the step agreement. 

(vi) Post-modification maximum future 
rate under step agreement. Provide the max-
imum interest rate to which the loan will 
step up. 

(vii) Post-modification date of maximum 
rate under step agreement. Provide the date 
on which the maximum interest rate will be 
reached. 

(25) Non-interest bearing principal deferred 
amount (cumulative). Provide the total 
amount of principal deferred (or forborne) by 
the modification that is not subject to inter-
est accrual. 

(26) Non-interest bearing principal deferred 
amount (reporting period). Provide the total 
amount of principal deferred by the modi-
fication that is not subject to interest ac-
crual. 

(27) Recovery of deferred principal (report-
ing period). Provide the amount of deferred 
principal collected from the obligor during 
the reporting period. 

(28) Non-interest bearing deferred paid-in- 
full amount. If the loan had a principal for-
bearance and was paid in full or liquidated, 
provide the amount paid towards the amount 
of the principal forbearance. 

(29) Non-interest bearing deferred interest 
and fees amount (reporting period). Provide 
the total amount of interest and expenses de-
ferred by the modification that is not subject 
to interest accrual during the reporting pe-
riod. 

(30) Non-interest bearing deferred interest 
and fees amount (cumulative). Provide the 
total amount of interest and expenses de-
ferred by the modification that is not subject 
to interest accrual. 

(31) Recovery of deferred interest and fees 
(reporting period). Provide the amount of de-
ferred interest and fees collected during the 
reporting period. 

(n) Information related to forbearance or trial 
modification. If the type of loss mitigation is 
forbearance or a trial modification, provide 

the following additional information. A for-
bearance plan refers to a period during which 
either no payment or a payment amount less 
than the contractual obligation is required 
from the obligor. A trial modification refers 
to a temporary loan modification during 
which an obligor’s application for a perma-
nent loan modification is under evaluation. 

(1) Most recent forbearance plan or trial 
modification start date. Provide the date on 
which a payment change pursuant to the 
most recent forbearance plan or trial modi-
fication started. 

(2) Most recent forbearance plan or trial 
modification scheduled end date. Provide the 
date on which a payment change pursuant to 
the most recent forbearance plan or trial 
modification is scheduled to end. 

(3) Most recent trial modification violated 
date. Provide the date on which the obligor 
ceased complying with the terms of the most 
recent trial modification. 

(o) Information related to repayment plan. If 
the type of loss mitigation is a repayment 
plan, provide the following additional infor-
mation. A repayment plan refers to a period 
during which an obligor has agreed to make 
monthly mortgage payments greater than 
the contractual installment in an effort to 
bring a delinquent loan current. 

(1) Most recent repayment plan start date. 
Provide the date on which the most recent 
repayment plan started. 

(2) Most recent repayment plan scheduled 
end date. Provide the date on which the most 
recent repayment plan is scheduled to end. 

(3) Most recent repayment plan violated 
date. Provide the date on which the obligor 
ceased complying with the terms of the most 
recent repayment plan. 

(p) Information related to short sales. Short 
sale refers to the process in which a servicer 
workers with a delinquent obligor to sell the 
property prior to the foreclosure sale. If the 
type of loss mitigation is short sale, provide 
the following information: 

(1) Short sale accepted offer amount. Pro-
vide the amount accepted for a pending short 
sale. 

(2) [Reserved] 
(q) Information related to loss mitigation exit. 

If the loan has exited loss mitigation efforts 
during the reporting period, provide the fol-
lowing additional information: 

(1) Most recent loss mitigation exit date. 
Provide the date on which the servicer 
deemed the most recent loss mitigation ef-
fort to have ended. 

(2) Most recent loss mitigation exit code. 
Indicate the code that describes the reason 
the most recent loss mitigation effort ended. 

(r) Information related to loans in the fore-
closure process. If the loan is in foreclosure, 
provide the following additional informa-
tion: 
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(1) Attorney referral date. Provide the date 
on which the loan was referred to a fore-
closure attorney. 

(2) Foreclosure delay reason. Indicate the 
code that describes the reason for delay 
within the foreclosure process. 

(3) Foreclosure exit date. If the loan exited 
foreclosure during the reporting period, pro-
vide the date on which the loan exited fore-
closure. 

(4) Foreclosure exit reason. If the loan 
exited foreclosure during the reporting pe-
riod, indicate the code that describes the 
reason the foreclosure proceeding ended. 

(5) NOI Date. If a notice of intent (NOI) has 
been sent, provide the date on which the 
servicer sent the NOI correspondence to the 
obligor informing the obligor of the accelera-
tion of the loan and pending initiation of 
foreclosure action. 

(s) Information related to REO. REO (Real 
Estate Owned) refers to property owned by a 
lender after an unsuccessful sale at a fore-
closure auction. If the loan is REO, provide 
the following additional information: 

(1) Most recent accepted REO offer 
amount. If an REO offer has been accepted, 
provide the amount accepted for the REO 
sale. 

(2) Most recent accepted REO offer date. If 
an REO offer has been accepted, provide the 
date on which the REO sale amount was ac-
cepted. 

(3) Gross liquidation proceeds. If the REO 
sale has closed, provide the gross amount 
due to the issuing entity as reported on Line 
420 of the HUD–1 settlement statement. 

(4) Net sales proceeds. If the REO sale has 
closed, provide the net proceeds received 
from the escrow closing (before servicer re-
imbursement). 

(5) Reporting period loss amount passed to 
issuing entity. Provide the cumulative loss 
amount passed through to the issuing entity 
during the reporting period, including subse-
quent loss adjustments and any forgiven 
principal as a result of a modification that 
was passed through to the issuing entity. 

(6) Cumulative total loss amount passed to 
issuing entity. Provide the loss amount 
passed through to the issuing entity to date, 
including any forgiven principal as a result 
of a modification that was passed through to 
the issuing entity. 

(7) Subsequent recovery amount. Provide 
the reporting period amount recovered sub-
sequent to the initial gain/loss recognized at 
the time of liquidation. 

(8) Eviction indicator. Indicate whether an 
eviction process has begun. 

(9) REO exit date. If the loan exited REO 
during the reporting period, provide the date 
on which the loan exited REO status. 

(10) REO exit reason. If the loan exited 
REO during the reporting period, indicate 
the code that describes the reason the loan 
exited REO status. 

(t) Information related to losses. (1) Informa-
tion related to loss claims. (i) UPB at liq-
uidation. Provide the actual unpaid principal 
balance (UPB) at the time of liquidation. 

(ii) Servicing fees claimed. Provide the 
amount of accrued servicing fees claimed at 
time of servicer reimbursement after liq-
uidation. 

(iii) Servicer advanced amounts reim-
bursed—principal. Provide the total amount 
of unpaid principal advances made by the 
servicer that were reimbursed to the 
servicer. 

(iv) Servicer advanced amounts reim-
bursed—interest. Provide the total amount 
of unpaid interest advances made by the 
servicer that were reimbursed to the 
servicer. 

(v) Servicer advanced amount reim-
bursed—taxes and insurance. Provide the 
total amount of any unpaid escrow amounts 
advanced by the servicer that were reim-
bursed to the servicer. 

(vi) Servicer advanced amount reim-
bursed—corporate. Provide the total amount 
of any outstanding advances of property in-
spection and preservation expenses made by 
the servicer that were reimbursed to the 
servicer. 

(vii) REO management fees. If the loan is 
in REO, provide the total amount of REO 
management fees (including auction fees) 
paid over the life of the loan. 

(viii) Cash for keys/cash for deed. Provide 
the total amount paid to the obligor or ten-
ants in exchange for vacating the property, 
or the payment to the obligor to accelerate 
a deed-in-lieu process or complete a redemp-
tion period. 

(ix) Performance incentive fees. Provide 
the total amount paid to the servicer in ex-
change for carrying out a deed-in-lieu or 
short sale or similar activities. 

(2) [Reserved] 
(u) Information related to mortgage insurance 

claims. If a mortgage insurance claim (MI 
claim) has been submitted to the primary 
mortgage insurance company for reimburse-
ment, provide the following additional infor-
mation: 

(1) MI claim filed date. Provide the date on 
which the servicer filed an MI claim. 

(2) MI claim amount. Provide the amount 
of the MI claim filed by the servicer. 

(3) MI claim paid date. If the MI claim has 
been paid, provide the date on which the MI 
company paid the MI claim. 

(4) MI claim paid amount. If the MI claim 
has been decided, provide the amount of the 
claim paid by the MI company. 

(5) MI claim denied/rescinded date. If the 
MI claim has been denied or rescinded, pro-
vide the final MI denial date after all 
servicer appeals. 

(6) Marketable title transferred date. If the 
deed for the property has been conveyed to 
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the MI company, provide the date of actual 
title conveyance to the MI company. 

(v) Information related to delinquent loans. 
(1) Non-pay status. Indicate the code that de-
scribes the delinquency status of the loan. 

(2) Reporting action code. Further indicate 
the code that defines the default/delinquent 
status of the loan. 

Item 2. Commercial mortgages. If the asset 
pool includes commercial mortgages, provide 
the following data for each loan in the asset 
pool: 

(a) Asset numbers. (1) Asset number type. 
Identify the source of the asset number used 
to specifically identify each asset in the 
pool. 

(2) Asset number. Provide the unique ID 
number of the asset. 

Instruction to paragraph (a)(2): The asset 
number must reference a single asset within 
the pool and should be the same number that 
will be used to identify the asset for all re-
ports that would be required of an issuer 
under Sections 13 or 15(d) of the Exchange 
Act (15 U.S.C. 78m or 78o(d)). If an asset is re-
moved and replaced with another asset, the 
asset added to the pool should be assigned a 
unique asset number applicable to only that 
asset. 

(3) Group ID. Indicate the alpha-numeric 
code assigned to each loan group within a 
securitization. 

(b) Reporting period. (1) Reporting period 
begin date. Specify the beginning date of the 
reporting period. 

(2) Reporting period end date. Specify the 
ending date of the reporting period. 

(c) General information about the commercial 
mortgage. (1) Originator. Identify the name or 
MERS organization number of the originator 
entity. 

(2) Origination date. Provide the date the 
loan was originated. 

(3) Original loan amount. Indicate the 
amount of the loan at the time the loan was 
originated. 

(4) Original loan term. Indicate the term of 
the loan in months at the time the loan was 
originated. 

(5) Maturity date. Indicate the date the 
final scheduled payment is due per the loan 
documents. 

(6) Original amortization term. Indicate 
the number of months that would have been 
required to retire the loan through regular 
payments, as determined at the origination 
date of the loan. 

(7) Original interest rate. Provide the rate 
of interest at the time the loan was origi-
nated. 

(8) Interest rate at securitization. Indicate 
the annual gross interest rate used to cal-
culate interest for the loan as of 
securitization. 

(9) Interest accrual method. Provide the 
code that indicates the ‘‘number of days’’ 
convention used to calculate interest. 

(10) Original interest rate type. Indicate 
whether the interest rate on the loan is 
fixed, adjustable, step or other. 

(11) Original interest-only term. Indicate 
the number of months in which the obligor is 
permitted to pay only interest on the loan. 

(12) First loan payment due date. Provide 
the date on which the borrower must pay the 
first full interest and/or principal payment 
due on the mortgage in accordance with the 
loan documents. 

(13) Underwriting indicator. Indicate 
whether the loan or asset met the criteria 
for the first level of solicitation, credit- 
granting or underwriting criteria used to 
originate the pool asset. 

(14) Lien position at securitization. Indi-
cate the code that describes the lien position 
for the loan as of securitization. 

(15) Loan structure. Indicate the code that 
describes the type of loan structure includ-
ing the seniority of participated mortgage 
loan components. The code relates to the 
loan within the securitization. 

(16) Payment type. Indicate the code that 
describes the type or method of payment for 
a loan. 

(17) Periodic principal and interest pay-
ment at securitization. Provide the total 
amount of principal and interest due on the 
loan in effect as of securitization. 

(18) Scheduled principal balance at 
securitization. Indicate the outstanding 
scheduled principal balance of the loan as of 
securitization. 

(19) Payment frequency. Indicate the code 
that describes the frequency mortgage loan 
payments are required to be made. 

(20) Number of properties at securitization. 
Provide the number of properties which 
serve as mortgage collateral for the loan as 
of securitization. 

(21) Number of properties. Provide the 
number of properties which serve as mort-
gage collateral for the loan as of the end of 
the reporting period. 

(22) Grace days allowed. Provide the num-
ber of days after a mortgage payment is due 
in which the lender will not require a late 
payment charge in accordance with the loan 
documents. Does not include penalties asso-
ciated with default interest. 

(23) Interest only indicator. Indicate yes or 
no whether this is a loan for which scheduled 
interest only is payable, whether for a tem-
porary basis or until the full loan balance is 
due. 

(24) Balloon indicator. Indicate yes or no 
whether the loan documents require a lump- 
sum payment of principal at maturity. 

(25) Prepayment premium indicator. Indi-
cate yes or no whether the obligor is subject 
to prepayment penalties. 
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(26) Negative amortization indicator. Indi-
cate yes or no whether negative amortiza-
tion (interest shortage) amounts are per-
mitted to be added back to the unpaid prin-
cipal balance of the loan if monthly pay-
ments should fall below the true amortized 
amount. 

(27) Modification indicator. Indicate yes or 
no whether the loan has been modified from 
its original terms. 

(28) Information related to ARMs. If the 
loan is an ARM, provide the following addi-
tional information for each loan: 

(i) ARM index. Specify the code that de-
scribes the index on which an adjustable in-
terest rate is based. 

(ii) First rate adjustment date. Provide the 
date on which the first interest rate adjust-
ment becomes effective (subsequent to loan 
securitization). 

(iii) First payment adjustment date. Pro-
vide the date on which the first adjustment 
to the regular payment amount becomes ef-
fective (after securitization). 

(iv) ARM margin. Indicate the spread 
added to the index of an ARM loan to deter-
mine the interest rate at securitization. 

(v) Lifetime rate cap. Indicate the max-
imum interest rate that can be in effect dur-
ing the life of the loan. 

(vi) Lifetime rate floor. Indicate the min-
imum interest rate that can be in effect dur-
ing the life of the loan. 

(vii) Periodic rate increase limit. Provide 
the maximum amount the interest rate can 
increase from any period to the next. 

(viii) Periodic rate decrease limit. Provide 
the maximum amount the interest rate can 
decrease from any period to the next. 

(ix) Periodic pay adjustment maximum 
amount. Provide the maximum amount the 
principal and interest constant can increase 
or decrease on any adjustment date. 

(x) Periodic pay adjustment maximum per-
centage. Provide the maximum percentage 
amount the payment can increase or de-
crease from any period to the next. 

(xi) Rate reset frequency. Indicate the code 
describing the frequency which the periodic 
mortgage rate is reset due to an adjustment 
in the ARM index. 

(xii) Pay reset frequency. Indicate the code 
describing the frequency which the periodic 
mortgage payment will be adjusted. 

(xiii) Index look back in days. Provide the 
number of days prior to an interest rate ad-
justment effective date used to determine 
the appropriate index rate. 

(29) Information related to prepayment 
penalties. If the obligor is subject to prepay-
ment penalties, provide the following addi-
tional information for each loan: 

(i) Prepayment lock-out end date. Provide 
the effective date after which the lender al-
lows prepayment of a loan. 

(ii) Yield maintenance end date. Provide 
the date after which yield maintenance pre-
payment penalties are no longer effective. 

(iii) Prepayment premium end date. Pro-
vide the effective date after which prepay-
ment premiums are no longer effective. 

(30) Information related to negative amor-
tization. If the loan allows for negative am-
ortization, provide the following additional 
information for each loan: 

(i) Maximum negative amortization al-
lowed (% of original balance). Provide the 
maximum percentage of the original loan 
balance that can be added to the original 
loan balance as the result of negative amor-
tization. 

(ii) Maximum negative amortization al-
lowed. Provide the maximum amount of the 
original loan balance that can be added to 
the original loan balance as the result of 
negative amortization. 

(iii) Negative amortization/deferred inter-
est capitalized amount. Indicate the amount 
for the reporting period that was capitalized 
(added to) the principal balance. 

(iv) Deferred interest—cumulative. Indi-
cate the cumulative deferred interest for the 
reporting period and prior reporting cycles 
net of any deferred interest collected. 

(v) Deferred interest collected. Indicate the 
amount of deferred interest collected during 
the reporting period. 

(d) Information related to the property. Pro-
vide the following information for each of 
the properties that collateralizes a loan 
identified above: 

(1) Property name. Provide the name of the 
property which serves as mortgage collat-
eral. If the property has been defeased, then 
populate with ‘‘defeased.’’ 

(2) Property address. Specify the address of 
the property which serves as mortgage col-
lateral. If multiple properties, then print 
‘‘various.’’ If the property has been defeased 
then leave field empty. For substituted prop-
erties, populate with the new property infor-
mation. 

(3) Property city. Specify the city name 
where the property which serves as mortgage 
collateral is located. If the property has been 
defeased, then leave field empty. 

(4) Property state. Indicate the two char-
acter abbreviated code representing the 
state in which the property which serves as 
mortgage collateral is located. 

(5) Property zip code. Indicate the zip (or 
postal) code for the property which serves as 
mortgage collateral. 

(6) Property county. Indicate the county in 
which the property which serves as mortgage 
collateral is located. 

(7) Property type. Indicate the code that 
describes how the property is being used. 

(8) Net rentable square feet. Provide the 
net rentable square feet area of the property. 

(9) Net rentable square feet at 
securitization. Provide the net rentable 
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square feet area of the property as deter-
mined at the time the property is contrib-
uted to the pool as collateral. 

(10) Number of units/beds/rooms. If the 
property type is multifamily, self-storage, 
healthcare, lodging or mobile home park, 
provide the number of units/beds/rooms of 
the property. 

(11) Number of units/beds/rooms at 
securitization. If the property type is multi-
family, self-storage, healthcare, lodging or 
mobile home park, provide the number of 
units/beds/rooms of the property at 
securitization. 

(12) Year built. Provide the year that the 
property was built. 

(13) Year last renovated. Provide the year 
that the last major renovation/new construc-
tion was completed on the property. 

(14) Valuation amount at securitization. 
Provide the valuation amount of the prop-
erty as of the valuation date at 
securitization. 

(15) Valuation source at securitization. 
Specify the code that identifies the source of 
the property valuation. 

(16) Valuation date at securitization. Pro-
vide the date the valuation amount at 
securitization was determined. 

(17) Most recent value. If an additional 
property valuation was obtained by any 
transaction party or its affiliates after the 
valuation obtained at securitization, provide 
the most recent valuation amount. 

(18) Most recent valuation date. Provide 
the date of the most recent valuation. 

(19) Most recent valuation source. Specify 
the code that identifies the source of the 
most recent property valuation. 

(20) Physical occupancy at securitization. 
Provide the percentage of rentable space oc-
cupied by tenants. 

(21) Most recent physical occupancy. Pro-
vide the most recent available percentage of 
rentable space occupied by tenants. 

(22) Property status. Provide the code that 
describes the status of the property. 

(23) Defeasance option start date. Provide 
the date when the defeasance option becomes 
available. 

(24) Defeasance status. Provide the code 
that indicates if a loan has or is able to be 
defeased. 

(25) Largest tenant. 
(i) Largest tenant. Identify the tenant that 

leases the largest square feet of the property 
based on the most recent annual lease roll-
over review. 

Instruction to paragraph (d)(25)(i): If the 
tenant is not occupying the space but is still 
paying rent, print ‘‘Dark’’ after tenant 
name. If tenant has sub-leased the space, 
print ‘‘Sub-leased/name’’ after tenant name. 

(ii) Square feet of largest tenant. Provide 
total number of square feet leased by the 
largest tenant based on the most recent an-
nual lease rollover review. 

(iii) Date of lease expiration of largest ten-
ant. Provide the date of lease expiration for 
the largest tenant. 

(26) Second largest tenant. 
(i) Second largest tenant. Identify the ten-

ant that leases the second largest square feet 
of the property based on the most recent an-
nual lease rollover review. 

Instruction to paragraph (d)(26)(i): If the 
tenant is not occupying the space but is still 
paying rent, print ‘‘Dark’’ after tenant 
name. If tenant has sub-leased the space, 
print ‘‘Sub-leased/name’’ after tenant name. 

(ii) Square feet of second largest tenant. 
Provide the total number of square feet 
leased by the second largest tenant based on 
the most recent annual lease rollover review. 

(iii) Date of lease expiration of second larg-
est tenant. Provide the date of lease expira-
tion for the second largest tenant. 

(27) Third largest tenant. 
(i) Third largest tenant. Identify the ten-

ant that leases the third largest square feet 
of the property based on the most recent an-
nual lease rollover review. 

Instruction to paragraph (d)(27)(i): If the 
tenant is not occupying the space but is still 
paying rent, print ‘‘Dark’’ after tenant 
name. If tenant has sub-leased the space, 
print ‘‘Sub-leased/name’’ after tenant name. 

(ii) Square feet of third largest tenant. 
Provide the total number square feet leased 
by the third largest tenant based on the 
most recent annual lease rollover review. 

(iii) Date of lease expiration of third larg-
est tenant. Provide the date of lease expira-
tion for the third largest tenant. 

(28) Financial information related to the 
property. Provide the following information 
as of the most recent date available: 

(i) Date of financials as of securitization. 
Provide the date of the operating statement 
for the property used to underwrite the loan. 

(ii) Most recent financial as of start date. 
Specify the first date of the period for the 
most recent, hard copy operating statement 
(e.g., year-to-date or trailing 12 months). 

(iii) Most recent financial as of end date. 
Specify the last day of the period for the 
most recent, hard copy operating statement 
(e.g., year-to-date or trailing 12 months). 

(iv) Revenue at securitization. Provide the 
total underwritten revenue amount from all 
sources for a property as of securitization. 

(v) Most recent revenue. Provide the total 
revenues for the most recent operating state-
ment reported. 

(vi) Operating expenses at securitization. 
Provide the total underwritten operating ex-
penses as of securitization. Include real es-
tate taxes, insurance, management fees, util-
ities, and repairs and maintenance. Exclude 
capital expenditures, tenant improvements, 
and leasing commissions. 

(vii) Operating expenses. Provide the total 
operating expenses for the most recent oper-
ating statement. Include real estate taxes, 
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insurance, management fees, utilities, and 
repairs and maintenance. Exclude capital ex-
penditures, tenant improvements, and leas-
ing commissions. 

(viii) Net operating income at 
securitization. Provide the total under-
written revenues less total underwritten op-
erating expenses prior to application of 
mortgage payments and capital items for all 
properties as of securitization. 

(ix) Most recent net operating income. Pro-
vide the total revenues less total operating 
expenses before capital items and debt serv-
ice per the most recent operating statement. 

(x) Net cash flow at securitization. Provide 
the total underwritten revenue less total un-
derwritten operating expenses and capital 
costs as of securitization. 

(xi) Most recent net cash flow. Provide the 
total revenue less the total operating ex-
penses and capital costs but before debt serv-
ice per the most recent operating statement. 

(xii) Net operating income or net cash flow 
indicator at securitization. Indicate the code 
that describes the method used to calculate 
at securitization net operating income or net 
cash flow. 

(xiii) Net operating income or net cash 
flow indicator. Indicate the code that de-
scribes the method used to calculate net op-
erating income or net cash flow. 

(xiv) Most recent debt service amount. 
Provide the amount of total scheduled or ac-
tual payments that cover the same number 
of months as the most recent financial oper-
ating statement. 

(xv) Debt service coverage ratio (net oper-
ating income) at securitization. Provide the 
ratio of underwritten net operating income 
to debt service as of securitization. 

(xvi) Most recent debt service coverage 
ratio (net operating income). Provide the 
ratio of net operating income to debt service 
during the most recent operating statement 
reported. 

(xvii) Debt service coverage ratio (net cash 
flow) at securitization. Provide the ratio of 
underwritten net cash flow to debt service as 
of securitization. 

(xviii) Most recent debt service coverage 
ratio (net cash flow). Provide the ratio of net 
cash flow to debt service for the most recent 
financial operating statement. 

(xix) Debt service coverage ratio indicator 
at securitization. If there are multiple prop-
erties underlying the loan, indicate the code 
that describes how the debt service coverage 
ratio was calculated. 

(xx) Most recent debt service coverage 
ratio indicator. Indicate the code that de-
scribes how the debt service coverage ratio 
was calculated for the most recent financial 
operating statement. 

(xxi) Date of the most recent annual lease 
rollover review. Provide the date of the most 
recent annual lease rollover review. 

(e) Information related to activity on the loan. 
(1) Asset added indicator. Indicate yes or no 
whether the asset was added during the re-
porting period. 

Instruction to paragraph (e)(1): A response 
to this data point is required only when as-
sets are added to the asset pool after the 
final prospectus under § 230.424 of this chap-
ter is filed. 

(2) Modification indicator—reporting pe-
riod. Indicate yes or no whether the loan was 
modified during the reporting period. 

(3) Reporting period beginning scheduled 
loan balance. Indicate the scheduled balance 
as of the beginning of the reporting period. 

(4) Total scheduled principal and interest 
due. Provide the total amount of principal 
and interest due on the loan in the month 
corresponding to the current distribution 
date. 

(5) Reporting period interest rate. Indicate 
the annualized gross interest rate used to 
calculate the scheduled interest amount due 
for the reporting period. 

(6) Servicer and trustee fee rate. Indicate 
the sum of annual fee rates payable to the 
servicers and trustee. 

(7) Scheduled interest amount. Provide the 
amount of gross interest payment that was 
scheduled to be collected during the report-
ing period. 

(8) Other interest adjustment. Indicate any 
unscheduled interest adjustments during the 
reporting period. 

(9) Scheduled principal amount. Indicate 
the principal payment amount that was 
scheduled to be collected during the report-
ing period. 

(10) Unscheduled principal collections. Pro-
vide the principal prepayments and other un-
scheduled payments of principal received on 
the loan during the reporting period. 

(11) Other principal adjustments. Indicate 
any other amounts that caused the principal 
balance of the loan to be decreased or in-
creased during the reporting period, which 
are not considered unscheduled principal col-
lections and are not scheduled principal 
amounts. 

(12) Reporting period ending actual bal-
ance. Indicate the outstanding actual bal-
ance of the loan as of the end of the report-
ing period. 

(13) Reporting period ending scheduled bal-
ance. Indicate the scheduled or stated prin-
cipal balance for the loan (as defined in the 
servicing agreement) as of the end of the re-
porting period. 

(14) Paid through date. Provide the date 
the loan’s scheduled principal and interest is 
paid through as of the end of the reporting 
period. 

(15) Hyper-amortizing date. Provide the 
date after which principal and interest may 
amortize at an accelerated rate, and/or inter-
est expense to the mortgagor increases sub-
stantially. 
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(16) Information related to servicer ad-
vances. 

(i) Servicing advance methodology. Indi-
cate the code that describes the manner in 
which principal and/or interest are advanced 
by the servicer. 

(ii) Non-recoverability determined. Indi-
cate yes or no whether the master servicer/ 
special servicer has ceased advancing prin-
cipal and interest and/or servicing the loan. 

(iii) Total principal and interest advance 
outstanding. Provide the total outstanding 
principal and interest advances made (or 
scheduled to be made by the distribution 
date) by the servicer(s). 

(iv) Total taxes and insurance advances 
outstanding. Provide the total outstanding 
tax and insurance advances made by the 
servicer(s) as of the end of the reporting pe-
riod. 

(v) Other expenses advance outstanding. 
Provide the total outstanding other or mis-
cellaneous advances made by the servicer(s) 
as of the end of the reporting period. 

(17) Payment status of loan. Provide the 
code that indicates the payment status of 
the loan. 

(18) Information related to activity on 
ARM loans. If the loan is an ARM, provide 
the following additional information: 

(i) ARM index rate. Provide the index rate 
used to determine the gross interest for the 
reporting period. 

(ii) Next interest rate. Provide the 
annualized gross interest rate that will be 
used to determine the next scheduled inter-
est payment. 

(iii) Next interest rate change adjustment 
date. Provide the next date that the interest 
rate is scheduled to change. 

(iv) Next payment adjustment date. Pro-
vide the date that the amount of scheduled 
principal and/or interest is next scheduled to 
change. 

(f) Information related to servicers. (1) Pri-
mary servicer. Identify the name of the enti-
ty that services or will have the right to 
service the asset. 

(2) Most recent special servicer transfer 
date. Provide the date the transfer letter, 
email, etc. provided by the master servicer is 
accepted by the special servicer. 

(3) Most recent master servicer return 
date. Provide the date of the return letter, 
email, etc. provided by the special servicer 
which is accepted by the master servicer. 

(g) Asset subject to demand. Indicate yes or 
no whether during the reporting period the 
loan was the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee. If the loan is the sub-
ject of a demand to repurchase or replace for 
breach of representations and warranties, in-
cluding investor demands upon a trustee, 
provide the following additional informa-
tion: 

(1) Status of asset subject to demand. If 
the loan is the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee, indicate the code that 
describes the status of the repurchase de-
mand as of the end of the reporting period. 

(2) Repurchase amount. Provide the 
amount paid to repurchase the loan from the 
pool. 

(3) Demand resolution date. Indicate the 
date the loan repurchase or replacement de-
mand was resolved. 

(4) Repurchaser. Specify the name of the 
repurchaser. 

(5) Repurchase or replacement reason. Indi-
cate the code that describes the reason for 
the repurchase. 

(h) Realized loss to trust. Indicate the dif-
ference between net proceeds (after liquida-
tion expenses) and the scheduled or stated 
principal of the loan as of the beginning of 
the reporting period. 

(i) Information related to prepayments. If a 
prepayment was received, provide the fol-
lowing additional information for each loan: 

(1) Liquidation/Prepayment code. Indicate 
the code assigned to any unscheduled prin-
cipal payments or liquidation proceeds re-
ceived during the reporting period. 

(2) Liquidation/Prepayment date. Provide 
the effective date on which an unscheduled 
principal payment or liquidation proceeds 
were received. 

(3) Prepayment premium/yield mainte-
nance received. Indicate the amount received 
from a borrower during the reporting period 
in exchange for allowing a borrower to pay 
off a loan prior to the maturity or antici-
pated repayment date. 

(j) Workout strategy. Indicate the code that 
best describes the steps being taken to re-
solve the loan. 

(k) Information related to modifications. If 
the loan has been modified from its original 
terms, provide the following additional in-
formation about the most recent loan modi-
fication: 

(1) Date of last modification. Indicate the 
date of the most recent modification. A 
modification includes any material change 
to the loan document, excluding assump-
tions. 

(2) Modification code. Indicate the code 
that describes the type of loan modification. 

(3) Post-modification interest rate. Indi-
cate the new initial interest rate to which 
the loan was modified. 

(4) Post-modification payment amount. In-
dicate the new initial principal and interest 
payment amount to which the loan was 
modified. 

(5) Post-modification maturity date. Indi-
cate the new maturity date of the loan after 
the modification. 
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(6) Post-modification amortization period. 
Indicate the new amortization period in 
months after the modification. 

Item 3. Automobile loans. If the asset pool 
includes automobile loans, provide the fol-
lowing data for each loan in the asset pool: 

(a) Asset numbers. (1) Asset number type. 
Identify the source of the asset number used 
to specifically identify each asset in the 
pool. 

(2) Asset number. Provide the unique ID 
number of the asset. 

Instruction to paragraph (a)(2): The asset 
number must reference a single asset within 
the pool and should be the same number that 
will be used to identify the asset for all re-
ports that would be required of an issuer 
under Sections 13 or 15(d) of the Exchange 
Act (15 U.S.C. 78m or 78o(d)). If an asset is re-
moved and replaced with another asset, the 
asset added to the pool should be assigned a 
unique asset number applicable to only that 
asset. 

(b) Reporting period. (1) Reporting period 
begin date. Specify the beginning date of the 
reporting period. 

(2) Reporting period end date. Specify the 
ending date of the reporting period. 

(c) General information about the automobile 
loan. (1) Originator. Identify the name of the 
entity that originated the loan. 

(2) Origination date. Provide the date the 
loan was originated. 

(3) Original loan amount. Indicate the 
amount of the loan at the time the loan was 
originated. 

(4) Original loan term. Indicate the term of 
the loan in months at the time the loan was 
originated. 

(5) Loan maturity date. Indicate the month 
and year in which the final payment on the 
loan is scheduled to be made. 

(6) Original interest rate. Provide the rate 
of interest at the time the loan was origi-
nated. 

(7) Interest calculation type. Indicate 
whether the interest rate calculation method 
is simple or other. 

(8) Original interest rate type. Indicate 
whether the interest rate on the loan is 
fixed, adjustable or other. 

(9) Original interest-only term. Indicate 
the number of months from origination in 
which the obligor is permitted to pay only 
interest on the loan beginning from when the 
loan was originated. 

(10) Original first payment date. Provide 
the date of the first scheduled payment that 
was due after the loan was originated. 

(11) Underwriting indicator. Indicate 
whether the loan or asset met the criteria 
for the first level of solicitation, credit- 
granting or underwriting criteria used to 
originate the pool asset. 

(12) Grace period. Indicate the number of 
months during which interest accrues but no 
payments are due from the obligor. 

(13) Payment type. Specify the code indi-
cating how often payments are required or if 
a balloon payment is due. 

(14) Subvented. Indicate yes or no to 
whether a form of subsidy is received on the 
loan, such as cash incentives or favorable fi-
nancing for the buyer. 

(d) Information related to the vehicle. (1) Ve-
hicle manufacturer. Provide the name of the 
manufacturer of the vehicle. 

(2) Vehicle model. Provide the name of the 
model of the vehicle. 

(3) New or used. Indicate whether the vehi-
cle financed is new or used at the time of 
origination. 

(4) Model year. Indicate the model year of 
the vehicle. 

(5) Vehicle type. Indicate the code describ-
ing the vehicle type. 

(6) Vehicle value. Indicate the value of the 
vehicle at the time of origination. 

(7) Source of vehicle value. Specify the 
code that describes the source of the vehicle 
value. 

(e) Information related to the obligor. (1) Ob-
ligor credit score type. Specify the type of 
the standardized credit score used to evalu-
ate the obligor during the loan origination 
process. 

(2) Obligor credit score. Provide the stand-
ardized credit score of the obligor used to 
evaluate the obligor during the loan origina-
tion process. 

(3) Obligor income verification level. Indi-
cate the code describing the extent to which 
the obligor’s income was verified during the 
loan origination process. 

(4) Obligor employment verification. Indi-
cate the code describing the extent to which 
the obligor’s employment was verified dur-
ing the loan origination process. 

(5) Co-obligor present indicator. Indicate 
whether the loan has a co-obligor. 

(6) Payment-to-income ratio. Provide the 
scheduled monthly payment amount as a 
percentage of the total monthly income of 
the obligor and any other obligor at the 
origination date. Provide the methodology 
for determining monthly income in the pro-
spectus. 

(7) Geographic location of obligor. Specify 
the location of the obligor by providing the 
current U.S. state or territory. 

(f) Information related to activity on the loan. 
(1) Asset added indicator. Indicate yes or no 
whether the asset was added during the re-
porting period. 

Instruction to paragraph (f)(1): A response to 
this data point is required only when assets 
are added to the asset pool after the final 
prospectus under § 230.424 of this chapter is 
filed. 

(2) Remaining term to maturity. Indicate 
the number of months from the end of the re-
porting period to the loan maturity date. 

(3) Modification indicator—reporting pe-
riod. Indicates yes or no whether the asset 
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was modified from its original terms during 
the reporting period. 

(4) Servicing advance method. Specify the 
code that indicates a servicer’s responsi-
bility for advancing principal or interest on 
delinquent loans. 

(5) Reporting period beginning loan bal-
ance. Indicate the outstanding principal bal-
ance of the loan as of the beginning of the re-
porting period. 

(6) Next reporting period payment amount 
due. Indicate the total payment due to be 
collected in the next reporting period. 

(7) Reporting period interest rate. Indicate 
the current interest rate for the loan in ef-
fect during the reporting period. 

(8) Next interest rate. For loans that have 
not been paid off, indicate the interest rate 
that is in effect for the next reporting pe-
riod. 

(9) Servicing fee—percentage. If the serv-
icing fee is based on a percentage, provide 
the percentage used to calculate the aggre-
gate servicing fee. 

(10) Servicing fee—flat-fee. If the servicing 
fee is based on a flat-fee amount, indicate 
the monthly servicing fee paid to all 
servicers. 

(11) Other loan-level servicing fee(s) re-
tained by servicer. Provide the amount of all 
other fees earned by loan administrators 
that reduce the amount of funds remitted to 
the issuing entity (including subservicing, 
master servicing, trustee fees, etc.). 

(12) Other assessed but uncollected servicer 
fees. Provide the cumulative amount of late 
charges and other fees that have been as-
sessed by the servicer, but not paid by the 
obligor. 

(13) Scheduled interest amount. Indicate 
the interest payment amount that was 
scheduled to be collected during the report-
ing period. 

(14) Scheduled principal amount. Indicate 
the principal payment amount that was 
scheduled to be collected during the report-
ing period. 

(15) Other principal adjustments. Indicate 
any other amounts that caused the principal 
balance of the loan to be decreased or in-
creased during the reporting period. 

(16) Reporting period ending actual bal-
ance. Indicate the actual balance of the loan 
as of the end of the reporting period. 

(17) Reporting period scheduled payment 
amount. Indicate the total payment amount 
that was scheduled to be collected during the 
reporting period (including all fees). 

(18) Total actual amount paid. Indicate the 
total payment paid to the servicer during 
the reporting period. 

(19) Actual interest collected. Indicate the 
gross amount of interest collected during the 
reporting period, whether or not from the ob-
ligor. 

(20) Actual principal collected. Indicate the 
amount of principal collected during the re-

porting period, whether or not from the obli-
gor. 

(21) Actual other amounts collected. Indi-
cate the total of any amounts, other than 
principal and interest, collected during the 
reporting period, whether or not from the ob-
ligor. 

(22) Servicer advanced amount. If amounts 
were advanced by the servicer during the re-
porting period, specify the amount. 

(23) Interest paid through date. Provide the 
date through which interest is paid with the 
payment received during the reporting pe-
riod, which is the effective date from which 
interest will be calculated for the applica-
tion of the next payment. 

(24) Zero balance loans. If the loan balance 
was reduced to zero during the reporting pe-
riod, provide the following additional infor-
mation about the loan: 

(i) Zero balance effective date. Provide the 
date on which the loan balance was reduced 
to zero. 

(ii) Zero balance code. Provide the code 
that indicates the reason the loan’s balance 
was reduced to zero. 

(25) Current delinquency status. Indicate 
the number of days the obligor is delinquent 
past the obligor’s payment due date, as de-
termined by the governing transaction 
agreement. 

(g) Information related to servicers. (1) Pri-
mary loan servicer. Provide the name of the 
entity that services or will have the right to 
service the loan. 

(2) Most recent servicing transfer received 
date. If a loan’s servicing has been trans-
ferred, provide the effective date of the most 
recent servicing transfer. 

(h) Asset subject to demand. Indicate yes or 
no whether during the reporting period the 
loan was the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee. If the loan is the sub-
ject of a demand to repurchase or replace for 
breach of representations and warranties, in-
cluding investor demands upon a trustee, 
provide the following additional informa-
tion: 

(1) Status of asset subject to demand. Indi-
cate the code that describes the status of the 
repurchase or replacement demand as of the 
end of the reporting period. 

(2) Repurchase amount. Provide the 
amount paid to repurchase the loan. 

(3) Demand resolution date. Indicate the 
date the loan repurchase or replacement de-
mand was resolved. 

(4) Repurchaser. Specify the name of the 
repurchaser. 

(5) Repurchase or replacement reason. Indi-
cate the code that describes the reason for 
the repurchase or replacement. 

(i) Information related to loans that have 
been charged off. If the loan has been charged 
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off, provide the following additional informa-
tion: 

(1) Charged-off principal amount. Specify 
the amount of uncollected principal charged 
off. 

(2) Amounts recovered. If the loan was pre-
viously charged off, specify any amounts re-
ceived after charge-off. 

(j) Information related to loan modifications. 
If the loan has been modified from its origi-
nal terms, provide the following additional 
information about the most recent loan 
modification: 

(1) Modification type. Indicate the code 
that describes the reason the asset was modi-
fied during the reporting period. 

(2) Payment extension. Provide the number 
of months the loan was extended during the 
reporting period. 

(k) Repossessed. Indicate yes or no whether 
the vehicle has been repossessed. If the vehi-
cle has been repossessed, provide the fol-
lowing additional information: 

(1) Repossession proceeds. Provide the 
total amount of proceeds received on disposi-
tion (net of repossession fees and expenses). 

(2) [Reserved] 
Item 4. Automobile leases. If the asset pool 

includes automobile leases, provide the fol-
lowing data for each lease in the asset pool: 

(a) Asset numbers. (1) Asset number type. 
Identify the source of the asset number used 
to specifically identify each asset in the 
pool. 

(2) Asset number. Provide the unique ID 
number of the asset. 

Instruction to paragraph (a)(2): The asset 
number must reference a single asset within 
the pool and should be the same number that 
will be used to identify the asset for all re-
ports that would be required of an issuer 
under Sections 13 or 15(d) of the Exchange 
Act (15 U.S.C. 78m or 78o(d)). If an asset is re-
moved and replaced with another asset, the 
asset added to the pool should be assigned a 
unique asset number applicable to only that 
asset. 

(b) Reporting period. (1) Reporting period 
begin date. Specify the beginning date of the 
reporting period. 

(2) Reporting period end date. Specify the 
ending date of the reporting period. 

(c) General information about the automobile 
lease. (1) Originator. Identify the name of the 
entity that originated the lease. 

(2) Origination date. Provide the date the 
lease was originated. 

(3) Acquisition cost. Provide the original 
acquisition cost of the lease. 

(4) Original lease term. Indicate the term 
of the lease in months at the time the lease 
was originated. 

(5) Scheduled termination date. Indicate 
the month and year in which the final lease 
payment is scheduled to be made. 

(6) Original first payment date. Provide the 
date of the first scheduled payment after 
origination. 

(7) Underwriting indicator. Indicate wheth-
er the lease met the criteria for the first 
level of solicitation, credit-granting or un-
derwriting criteria used to originate the pool 
asset. 

(8) Grace period. Indicate the number of 
months during the term of the lease when no 
payments are due from the lessee. 

(9) Payment type. Specify the code indi-
cating the payment frequency of the lease. 

(10) Subvented. Indicate yes or no whether 
a form of subsidy is received on the lease, 
such as cash incentives or favorable financ-
ing for the lessee. 

(d) Information related to the vehicle. (1) Ve-
hicle manufacturer. Provide the name of the 
manufacturer of the leased vehicle. 

(2) Vehicle model. Provide the name of the 
model of the leased vehicle. 

(3) New or used. Indicate whether the 
leased vehicle is new or used. 

(4) Model year. Indicate the model year of 
the leased vehicle. 

(5) Vehicle type. Indicate the code describ-
ing the vehicle type. 

(6) Vehicle value. Indicate the value of the 
vehicle at the time of origination. 

(7) Source of vehicle value. Specify the 
code that describes the source of the vehicle 
value. 

(8) Base residual value. Provide the 
securitized residual value of the leased vehi-
cle. 

(9) Source of base residual value. Specify 
the code that describes the source of the base 
residual value. 

(10) Contractual residual value. Provide 
the residual value, as stated on the contract, 
that the lessee would need to pay to pur-
chase the vehicle at the end of the lease 
term. 

(e) Information related to the lessee. (1) Les-
see credit score type. Specify the type of the 
standardized credit score used to evaluate 
the lessee during the lease origination proc-
ess. 

(2) Lessee credit score. Provide the stand-
ardized credit score of the lessee used to 
evaluate the lessee during the lease origina-
tion process. 

(3) Lessee income verification level. Indi-
cate the code describing the extent to which 
the lessee’s income was verified during the 
lease origination process. 

(4) Lessee employment verification. Indi-
cate the code describing the extent to which 
the lessee’s employment was verified during 
the lease origination process. 

(5) Co-lessee present indicator. Indicate 
whether the lease has a co-lessee. 

(6) Payment-to-income ratio. Provide the 
scheduled monthly payment amount as a 
percentage of the total monthly income of 
the lessee and any other co-lessee at the 
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origination date. Provide the methodology 
for determining monthly income in the pro-
spectus. 

(7) Geographic location of lessee. Specify 
the location of the lessee by providing the 
current U.S. state or territory. 

(f) Information related to activity on the 
lease. (1) Asset added indicator. Indicate yes 
or no whether the asset was added during the 
reporting period. 

Instruction to paragraph (f)(1): A response to 
this data point is required only when assets 
are added to the asset pool after the final 
prospectus under § 230.424 of this chapter is 
filed. 

(2) Remaining term to maturity. Indicate 
the number of months from the end of the re-
porting period to the lease maturity date. 

(3) Modification indicator—reporting pe-
riod. Indicates yes or no whether the asset 
was modified from its original terms during 
the reporting period. 

(4) Servicing advance method. Specify the 
code that indicates a servicer’s responsi-
bility for advancing principal or interest on 
delinquent leases. 

(5) Reporting period securitization value. 
Provide the sum of the present values, as of 
the beginning of the reporting period, of the 
remaining scheduled monthly payment 
amounts and the base residual value of the 
leased vehicle, computed using the 
securitization value discount rate. 

(6) Securitization value discount rate. Pro-
vide the discount rate of the lease for the 
securitization transaction. 

(7) Next reporting period payment amount 
due. Indicate the total payment due to be 
collected in the next reporting period. 

(8) Servicing fee—percentage. If the serv-
icing fee is based on a percentage, provide 
the percentage used to calculate the aggre-
gate servicing fee. 

(9) Servicing fee—flat-fee. If the servicing 
fee is based on a flat-fee amount, indicate 
the monthly servicing fee paid to all 
servicers. 

(10) Other lease-level servicing fee(s) re-
tained by servicer. Provide the amount of all 
other fees earned by lease administrators 
that reduce the amount of funds remitted to 
the issuing entity (including subservicing, 
master servicing, trustee fees, etc.). 

(11) Other assessed but uncollected servicer 
fees. Provide the cumulative amount of late 
charges and other fees that have been as-
sessed by the servicer, but not paid by the 
lessee. 

(12) Reporting period ending actual bal-
ance. Indicate the actual balance of the lease 
as of the end of the reporting period. 

(13) Reporting period scheduled payment 
amount. Indicate the total payment amount 
that was scheduled to be collected during the 
reporting period (including all fees). 

(14) Total actual amount paid. Indicate the 
total lease payment received during the re-
porting period. 

(15) Actual other amounts collected. Indi-
cate the total of any amounts, other than 
the scheduled lease payment, collected dur-
ing the reporting period, whether or not 
from the lessee. 

(16) Reporting period ending actual 
securitization value. Provide the sum of the 
present values, as of the end of the reporting 
period, of the remaining scheduled monthly 
payment amounts and the base residual 
value of the leased vehicle, computed using 
the securitization value discount rate. 

(17) Servicer advanced amount. If amounts 
were advanced by the servicer during the re-
porting period, specify the amount. 

(18) Paid through date. Provide the date 
through which scheduled payments have 
been made with the payment received during 
the reporting period, which is the effective 
date from which amounts due will be cal-
culated for the application of the next pay-
ment. 

(19) Zero balance leases. If the lease bal-
ance was reduced to zero during the report-
ing period, provide the following additional 
information about the lease: 

(i) Zero balance effective date. Provide the 
date on which the lease balance was reduced 
to zero. 

(ii) Zero balance code. Provide the code 
that indicates the reason the lease’s balance 
was reduced to zero. 

(20) Current delinquency status. Indicate 
the number of days the lessee is delinquent 
past the lessee’s payment due date, as deter-
mined by the governing transaction agree-
ment. 

(g) Information related to servicers. (1) Pri-
mary lease servicer. Provide the name of the 
entity that services or will have the right to 
service the lease. 

(2) Most recent servicing transfer received 
date. If a lease’s servicing has been trans-
ferred, provide the effective date of the most 
recent servicing transfer. 

(h) Asset subject to demand. Indicate yes or 
no whether during the reporting period the 
lease was the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee. If the lease is the sub-
ject of a demand to repurchase or replace for 
breach of representations and warranties, in-
cluding investor demands upon a trustee, 
provide the following additional informa-
tion: 

(1) Status of asset subject to demand. Indi-
cate the code that describes the status of the 
repurchase or replacement demand as of the 
end of the reporting period. 

(2) Repurchase amount. Provide the 
amount paid to repurchase the lease from 
the pool. 
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(3) Demand resolution date. Indicate the 
date the lease repurchase or replacement de-
mand was resolved. 

(4) Repurchaser. Specify the name of the 
repurchaser. 

(5) Repurchase or replacement reason. Indi-
cate the code that describes the reason for 
the repurchase or replacement. 

(i) Information related to leases that have 
been charged off. If the lease has been charged 
off, provide the following additional informa-
tion: 

(1) Charge-off amounts. Provide the 
amount charged off on the lease. 

(2) [Reserved] 
(j) Information related to lease modifications. 

If the lease has been modified from its origi-
nal terms, provide the following additional 
information about the most recent lease 
modification: 

(1) Modification type. Indicate the code 
that describes the reason the lease was modi-
fied during the reporting period. 

(2) Lease extension. Provide the number of 
months the lease was extended during the re-
porting period. 

(k) Information related to lease terminations. 
If the lease was terminated, provide the fol-
lowing additional information: 

(1) Termination indicator. Specify the code 
that describes the reason why the lease was 
terminated. 

(2) Excess fees. Specify the amount of ex-
cess fees received upon return of the vehicle, 
such as excess wear and tear or excess mile-
age. 

(3) Liquidation proceeds. Provide the liq-
uidation proceeds net of repossession fees, 
auction fees and other expenses in accord-
ance with standard industry practice. 

Item 5. Debt securities. If the asset pool in-
cludes debt securities, provide the following 
data for each security in the asset pool: 

(a) Asset numbers. (1) Asset number type. 
Identify the source of the asset number used 
to specifically identify each asset in the 
pool. 

(2) Asset number. Provide the standard in-
dustry identifier assigned to the asset. If a 
standard industry identifier is not assigned 
to the asset, provide a unique ID number for 
the asset. 

Instruction to paragraph (a)(2): The asset 
number must reference a single asset within 
the pool and should be the same number that 
will be used to identify the asset for all re-
ports that would be required of an issuer 
under Sections 13 or 15(d) of the Exchange 
Act (15 U.S.C. 78m or 78o(d)). If an asset is re-
moved and replaced with another asset, the 
asset added to the pool should be assigned a 
unique asset number applicable to only that 
asset. 

(3) Asset group number. For structures 
with multiple collateral groups, indicate the 
collateral group number in which the asset 
falls. 

(b) Reporting period. (1) Reporting period 
begin date. Specify the beginning date of the 
reporting period. 

(2) Reporting period end date. Specify the 
ending date of the reporting period. 

(c) General information about the underlying 
security. (1) Issuer. Provide the name of the 
issuer. 

(2) Original issuance date. Provide the date 
the underlying security was issued. For re-
volving asset master trusts, provide the 
issuance date of the receivable that will be 
added to the asset pool. 

(3) Original security amount. Indicate the 
amount of the underlying security at the 
time the underlying security was issued. 

(4) Original security term. Indicate the ini-
tial number of months between the month 
the underlying security was issued and the 
security’s maturity date. 

(5) Security maturity date. Indicate the 
month and year in which the final payment 
on the underlying security is scheduled to be 
made. 

(6) Original amortization term. Indicate 
the number of months in which the under-
lying security would be retired if the amor-
tizing principal and interest payment were 
to be paid each month. 

(7) Original interest rate. Provide the rate 
of interest at the time the underlying secu-
rity was issued. 

(8) Accrual type. Provide the code that de-
scribes the method used to calculate interest 
on the underlying security. 

(9) Interest rate type. Indicate the code 
that indicates whether the interest rate on 
the underlying security is fixed, adjustable, 
step or other. 

(10) Original interest-only term. Indicate 
the number of months from the date the un-
derlying security was issued in which the ob-
ligor is permitted to pay only interest on the 
underlying security. 

(11) First payment date from issuance. Pro-
vide the date of the first scheduled payment. 

(12) Underwriting indicator. Indicate 
whether the loan or asset met the criteria 
for the first level of solicitation, credit- 
granting or underwriting criteria used to 
originate the pool asset. 

(13) Title of underlying security. Specify 
the title of the underlying security. 

(14) Denomination. Give the minimum de-
nomination of the underlying security. 

(15) Currency. Specify the currency of the 
underlying security. 

(16) Trustee. Specify the name of the trust-
ee. 

(17) Underlying SEC file number. Specify 
the registration statement file number of the 
registration of the offer and sale of the un-
derlying security. 

(18) Underlying CIK number. Specify the 
CIK number of the issuer of the underlying 
security. 
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(19) Callable. Indicate whether the security 
is callable. 

(20) Payment frequency. Indicate the code 
describing the frequency of payments that 
will be made on the underlying security. 

(21) Zero coupon indicator. Indicate yes or 
no whether an underlying security or agree-
ment is interest bearing. 

(d) Information related to activity on the un-
derlying security. (1) Asset added indicator. 
Indicate yes or no whether the underlying 
security was added to the asset pool during 
the reporting period. 

Instruction to paragraph (d)(1): A response 
to this data point is required only when as-
sets are added to the asset pool after the 
final prospectus under § 230.424 of this chap-
ter is filed. 

(2) Modification indicator. Indicates yes or 
no whether the underlying security was 
modified from its original terms. 

(3) Reporting period beginning asset bal-
ance. Indicate the outstanding principal bal-
ance of the underlying security as of the be-
ginning of the reporting period. 

(4) Reporting period beginning scheduled 
asset balance. Indicate the scheduled prin-
cipal balance of the underlying security as of 
the beginning of the reporting period. 

(5) Reporting period scheduled payment 
amount. Indicate the total payment amount 
that was scheduled to be collected during the 
reporting period. 

(6) Reporting period interest rate. Indicate 
the interest rate in effect on the underlying 
security. 

(7) Total actual amount paid. Indicate the 
total payment paid to the servicer during 
the reporting period. 

(8) Actual interest collected. Indicate the 
gross amount of interest collected during the 
reporting period. 

(9) Actual principal collected. Indicate the 
amount of principal collected during the re-
porting period. 

(10) Actual other amounts collected. Indi-
cate the total of any amounts, other than 
principal and interest, collected during the 
reporting period. 

(11) Other principal adjustments. Indicate 
any other amounts that caused the principal 
balance of the underlying security to be de-
creased or increased during the reporting pe-
riod. 

(12) Other interest adjustments. Indicate 
any unscheduled interest adjustments during 
the reporting period. 

(13) Scheduled interest amount. Indicate 
the interest payment amount that was 
scheduled to be collected during the report-
ing period. 

(14) Scheduled principal amount. Indicate 
the principal payment amount that was 
scheduled to be collected during the report-
ing period. 

(15) Reporting period ending actual bal-
ance. Indicate the actual balance of the un-

derlying security as of the end of the report-
ing period. 

(16) Reporting period ending scheduled bal-
ance. Indicate the scheduled principal bal-
ance of the underlying security as of the end 
of the reporting period. 

(17) Servicing fee—percentage. If the serv-
icing fee is based on a percentage, provide 
the percentage used to calculate the aggre-
gate servicing fee. 

(18) Servicing fee—flat-fee. If the servicing 
fee is based on a flat-fee amount, indicate 
the monthly servicing fee paid to all 
servicers as an amount. 

(19) Zero balance loans. If the loan balance 
was reduced to zero during the reporting pe-
riod, provide the following additional infor-
mation about the loan: 

(i) Zero balance code. Provide the code 
that indicates the reason the underlying se-
curity’s balance was reduced to zero. 

(ii) Zero balance effective date. Provide the 
date on which the underlying security’s bal-
ance was reduced to zero. 

(20) Remaining term to maturity. Indicate 
the number of months from the end of the re-
porting period to the maturity date of the 
underlying security. 

(21) Current delinquency status. Indicate 
the number of days the obligor is delinquent 
as determined by the governing transaction 
agreement. 

(22) Number of days payment is past due. If 
the obligor has not made the full scheduled 
payment, indicate the number of days since 
the scheduled payment date. 

(23) Number of payments past due. Indicate 
the number of payments the obligor is past 
due as of the end of the reporting period. 

(24) Next reporting period payment amount 
due. Indicate the total payment due to be 
collected in the next reporting period. 

(25) Next due date. For assets that have not 
been paid off, indicate the next payment due 
date on the underlying security. 

(e) Information related to servicers. (1) Pri-
mary servicer. Indicate the name or MERS 
organization number of the entity that serv-
iced the underlying security during the re-
porting period. 

(2) Most recent servicing transfer received 
date. If the servicing of the underlying secu-
rity has been transferred, provide the effec-
tive date of the most recent servicing trans-
fer. 

(f) Asset subject to demand. Indicate yes or 
no whether during the reporting period the 
asset was the subject of a demand to repur-
chase or replace for breach of representa-
tions and warranties, including investor de-
mands upon a trustee. If the asset is the sub-
ject of a demand to repurchase or replace for 
breach of representations and warranties, in-
cluding investor demands upon a trustee, 
provide the following additional informa-
tion: 
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(1) Status of asset subject to demand. Indi-
cate the code that describes the status of the 
repurchase or replacement demand as of the 
end of the reporting period. 

(2) Repurchase amount. Provide the 
amount paid to repurchase the underlying 
security from the pool. 

(3) Demand resolution date. Indicate the 
date the underlying security repurchase or 
replacement demand was resolved. 

(4) Repurchaser. Specify the name of the 
repurchaser. 

(5) Repurchase or replacement reason. Indi-
cate the code that describes the reason for 
the repurchase or replacement. 

Item 6. Resecuritizations. 
(a) If the asset pool includes asset-backed 

securities, provide the asset-level informa-
tion specified in Item 5. Debt Securities in 
this Schedule AL for each security in the 
asset pool. 

(b) If the asset pool includes asset-backed 
securities issued after November 23, 2016, 
provide the asset-level information specified 
in § 229.1111(h) for the assets backing each se-
curity in the asset pool. 

[79 FR 57316, Sept. 24, 2014; 79 FR 58674, Sept. 
30, 2014, as amended at 81 FR 40512, June 22, 
2016] 

Subpart 229.1200—Disclosure by 
Registrants Engaged in Oil 
and Gas Producing Activities 

SOURCE: 74 FR 2193, Jan. 14, 2009, unless 
otherwise noted. 

§ 229.1201 (Item 1201) General instruc-
tions to oil and gas industry-spe-
cific disclosures. 

(a) If oil and gas producing activities 
are material to the registrant’s or its 
subsidiaries’ business operations or fi-
nancial position, the disclosure speci-

fied in this Subpart 229.1200 should be 
included under appropriate captions 
(with cross references, where applica-
ble, to related information disclosed in 
financial statements). However, lim-
ited partnerships and joint ventures 
that conduct, operate, manage, or re-
port upon oil and gas drilling or in-
come programs, that acquire properties 
either for drilling and production, or 
for production of oil, gas, or geo-
thermal steam or water, need not in-
clude such disclosure. 

(b) To the extent that Items 1202 
through 1208 (§§ 229.1202–229.1208) call 
for disclosures in tabular format, as 
specified in the particular Item, a reg-
istrant may modify such format for 
ease of presentation, to add informa-
tion or to combine two or more re-
quired tables. 

(c) The definitions in Rule 4–10(a) of 
Regulation S–X (17 CFR 210.4–10(a)) 
shall apply for purposes of this Subpart 
229.1200. 

(d) For purposes of this Subpart 
229.1200, the term by geographic area 
means, as appropriate for meaningful 
disclosure in the circumstances: 

(1) By individual country; 
(2) By groups of countries within a 

continent; or 
(3) By continent. 

§ 229.1202 (Item 1202) Disclosure of re-
serves. 

(a) Summary of oil and gas reserves at 
fiscal year end. (1) Provide the informa-
tion specified in paragraph (a)(2) of this 
Item in tabular format as provided 
below: 

SUMMARY OF OIL AND GAS RESERVES AS OF FISCAL-YEAR END BASED ON AVERAGE FISCAL-YEAR 
PRICES 

Reserves category 

Reserves 

Oil 
(mbbls) 

Natural gas 
(mmcf) 

Synthetic oil 
(mbbls) 

Synthetic 
gas 

(mmcf) 

Product A 
(measure) 

PROVED ....................................................................... .................... .................... .................... .................... ....................
Developed: .................................................................... .................... .................... .................... .................... ....................

Continent A ..................................................... .................... .................... .................... .................... ....................
Continent B ..................................................... .................... .................... .................... .................... ....................
Country A ........................................................ .................... .................... .................... .................... ....................
Country B ........................................................ .................... .................... .................... .................... ....................
Other Countries in Continent B ...................... .................... .................... .................... .................... ....................

Undeveloped: ................................................................ .................... .................... .................... .................... ....................
Continent A ..................................................... .................... .................... .................... .................... ....................
Continent B ..................................................... .................... .................... .................... .................... ....................
Country A ........................................................ .................... .................... .................... .................... ....................
Country B ........................................................ .................... .................... .................... .................... ....................
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SUMMARY OF OIL AND GAS RESERVES AS OF FISCAL-YEAR END BASED ON AVERAGE FISCAL-YEAR 
PRICES—Continued 

Reserves category 

Reserves 

Oil 
(mbbls) 

Natural gas 
(mmcf) 

Synthetic oil 
(mbbls) 

Synthetic 
gas 

(mmcf) 

Product A 
(measure) 

Other Countries in Continent B ...................... .................... .................... .................... .................... ....................

TOTAL PROVED .............................. .................... .................... .................... .................... ....................

PROBABLE ................................................................... .................... .................... .................... .................... ....................
Developed ....................................................... .................... .................... .................... .................... ....................
Undeveloped ................................................... .................... .................... .................... .................... ....................

POSSIBLE ..................................................................... .................... .................... .................... .................... ....................
Developed ....................................................... .................... .................... .................... .................... ....................
Undeveloped ................................................... .................... .................... .................... .................... ....................

(2) Disclose, in the aggregate and by 
geographic area and for each country 
containing 15% or more of the reg-
istrant’s proved reserves, expressed on 
an oil-equivalent-barrels basis, re-
serves estimated using prices and costs 
under existing economic conditions, for 
the product types listed in paragraph 
(a)(4) of this Item, in the following cat-
egories: 

(i) Proved developed reserves; 
(ii) Proved undeveloped reserves; 
(iii) Total proved reserves; 
(iv) Probable developed reserves (op-

tional); 
(v) Probable undeveloped reserves 

(optional); 
(vi) Possible developed reserves (op-

tional); and 
(vii) Possible undeveloped reserves 

(optional). 

Instruction 1 to paragraph (a)(2): Disclose up-
dated reserves tables as of the close of each 
fiscal year. 
Instruction 2 to paragraph (a)(2): The reg-
istrant is permitted, but not required, to dis-
close probable or possible reserves pursuant 
to paragraphs (a)(2)(iv) through (a)(2)(vii) of 
this Item. 
Instruction 3 to paragraph (a)(2): If the reg-
istrant discloses amounts of a product in 
barrels of oil equivalent, disclose the basis 
for such equivalency. 
Instruction 4 to paragraph (a)(2): A registrant 
need not provide disclosure of the reserves in 
a country containing 15% or more of the reg-
istrant’s proved reserves if that country’s 
government prohibits disclosure of reserves 
in that country. In addition, a registrant 
need not provide disclosure of the reserves in 
a country containing 15% or more of the reg-
istrant’s proved reserves if that country’s 
government prohibits disclosure in a par-
ticular field and disclosure of reserves in 

that country would have the effect of dis-
closing reserves in particular fields. 

(3) Reported total reserves shall be 
simple arithmetic sums of all esti-
mates for individual properties or 
fields within each reserves category. 
When probabilistic methods are used, 
reserves should not be aggregated 
probabilistically beyond the field or 
property level; instead, they should be 
aggregated by simple arithmetic sum-
mation. 

(4) Disclose separately material re-
serves of the following product types: 

(i) Oil; 
(ii) Natural gas; 
(iii) Synthetic oil; 
(iv) Synthetic gas; and 
(v) Sales products of other non-re-

newable natural resources that are in-
tended to be upgraded into synthetic 
oil and gas. 

(5) If the registrant discloses prob-
able or possible reserves, discuss the 
uncertainty related to such reserves es-
timates. 

(6) If the registrant has not pre-
viously disclosed reserves estimates in 
a filing with the Commission or is dis-
closing material additions to its re-
serves estimates, the registrant shall 
provide a general discussion of the 
technologies used to establish the ap-
propriate level of certainty for reserves 
estimates from material properties in-
cluded in the total reserves disclosed. 
The particular properties do not need 
to be identified. 

(7) Preparation of reserves estimates or 
reserves audit. Disclose and describe the 
internal controls the registrant uses in 
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its reserves estimation effort. In addi-
tion, disclose the qualifications of the 
technical person primarily responsible 
for overseeing the preparation of the 
reserves estimates and, if the reg-
istrant represents that a third party 
conducted a reserves audit, disclose the 
qualifications of the technical person 
primarily responsible for overseeing 
such reserves audit. 

(8) Third party reports. If the reg-
istrant represents that a third party 
prepared, or conducted a reserves audit 
of, the registrant’s reserves estimates, 
or any estimated valuation thereof, or 
conducted a process review, the reg-
istrant shall file a report of the third 
party as an exhibit to the relevant reg-
istration statement or other Commis-
sion filing. If the report relates to the 
preparation of, or a reserves audit of, 
the registrant’s reserves estimates, it 
must include the following disclosure, 
if applicable to the type of filing: 

(i) The purpose for which the report 
was prepared and for whom it was pre-
pared; 

(ii) The effective date of the report 
and the date on which the report was 
completed; 

(iii) The proportion of the reg-
istrant’s total reserves covered by the 
report and the geographic area in 
which the covered reserves are located; 

(iv) The assumptions, data, methods, 
and procedures used, including the per-
centage of the registrant’s total re-
serves reviewed in connection with the 
preparation of the report, and a state-
ment that such assumptions, data, 
methods, and procedures are appro-

priate for the purpose served by the re-
port; 

(v) A discussion of primary economic 
assumptions; 

(vi) A discussion of the possible ef-
fects of regulation on the ability of the 
registrant to recover the estimated re-
serves; 

(vii) A discussion regarding the in-
herent uncertainties of reserves esti-
mates; 

(viii) A statement that the third 
party has used all methods and proce-
dures as it considered necessary under 
the circumstances to prepare the re-
port; 

(ix) A brief summary of the third par-
ty’s conclusions with respect to the re-
serves estimates; and 

(x) The signature of the third party. 
(9) For purposes of this Item 1202, the 

term reserves audit means the process of 
reviewing certain of the pertinent facts 
interpreted and assumptions under-
lying a reserves estimate prepared by 
another party and the rendering of an 
opinion about the appropriateness of 
the methodologies employed, the ade-
quacy and quality of the data relied 
upon, the depth and thoroughness of 
the reserves estimation process, the 
classification of reserves appropriate 
to the relevant definitions used, and 
the reasonableness of the estimated re-
serves quantities. 

(b) Reserves sensitivity analysis (op-
tional). (1) The registrant may, but is 
not required to, provide the informa-
tion specified in paragraph (b)(2) of this 
Item in tabular format as provided 
below: 
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(2) The registrant may, but is not re-
quired to, disclose, in the aggregate, an 
estimate of reserves estimated for each 
product type based on different price 
and cost criteria, such as a range of 
prices and costs that may reasonably 
be achieved, including standardized fu-
tures prices or management’s own fore-
casts. 

(3) If the registrant provides disclo-
sure under this paragraph (b), disclose 
the price and cost schedules and as-
sumptions on which the disclosed val-
ues are based. 

Instruction to Item 1202: Estimates of oil or 
gas resources other than reserves, and any 
estimated values of such resources, shall not 
be disclosed in any document publicly filed 
with the Commission, unless such informa-
tion is required to be disclosed in the docu-
ment by foreign or state law; provided, how-
ever, that where such estimates previously 
have been provided to a person (or any of its 
affiliates) that is offering to acquire, merge, 
or consolidate with the registrant or other-
wise to acquire the registrant’s securities, 
such estimate may be included in documents 
related to such acquisition. 

§ 229.1203 (Item 1203) Proved undevel-
oped reserves. 

(a) Disclose the total quantity of 
proved undeveloped reserves at year 
end. 

(b) Disclose material changes in 
proved undeveloped reserves that oc-
curred during the year, including 
proved undeveloped reserves converted 
into proved developed reserves. 

(c) Discuss investments and progress 
made during the year to convert proved 
undeveloped reserves to proved devel-
oped reserves, including, but not lim-
ited to, capital expenditures. 

(d) Explain the reasons why material 
amounts of proved undeveloped re-
serves in individual fields or countries 
remain undeveloped for five years or 
more after disclosure as proved unde-
veloped reserves. 

§ 229.1204 (Item 1204) Oil and gas pro-
duction, production prices and pro-
duction costs. 

(a) For each of the last three fiscal 
years disclose production, by final 
product sold, of oil, gas, and other 
products. Disclosure shall be made by 
geographical area and for each country 
and field that contains 15% or more of 

the registrant’s total proved reserves 
expressed on an oil-equivalent-barrels 
basis unless prohibited by the country 
in which the reserves are located. 

(b) For each of the last three fiscal 
years disclose, by geographical area: 

(1) The average sales price (including 
transfers) per unit of oil, gas and other 
products produced; and 

(2) The average production cost, not 
including ad valorem and severance 
taxes, per unit of production. 

Instruction 1 to Item 1204: Generally, net pro-
duction should include only production that 
is owned by the registrant and produced to 
its interest, less royalties and production 
due others. However, in special situations 
(e.g., foreign production) net production be-
fore any royalties may be provided, if more 
appropriate. If ‘‘net before royalty’’ produc-
tion figures are furnished, the change from 
the usage of ‘‘net production’’ should be 
noted. 

Instruction 2 to Item 1204: Production of nat-
ural gas should include only marketable pro-
duction of natural gas on an ‘‘as sold’’ basis. 
Production will include dry, residue, and wet 
gas, depending on whether liquids have been 
extracted before the registrant transfers 
title. Flared gas, injected gas, and gas con-
sumed in operations should be omitted. Re-
covered gas-lift gas and reproduced gas 
should not be included until sold. Synthetic 
gas, when marketed as such, should be in-
cluded in natural gas sales. 

Instruction 3 to Item 1204: If any product, 
such as bitumen, is sold or custody is trans-
ferred prior to conversion to synthetic oil or 
gas, the product’s production, transfer 
prices, and production costs should be dis-
closed separately from all other products. 

Instruction 4 to Item 1204: The transfer price 
of oil and gas (natural and synthetic) pro-
duced should be determined in accordance 
with FASB ASC paragraph 932–235–50–24 (Ex-
tractive Activities—Oil and Gas Topic). 

Instruction 5 to Item 1204: The average pro-
duction cost, not including ad valorem and 
severance taxes, per unit of production 
should be computed using production costs 
disclosed pursuant to FASB ASC Topic 932, 
Extractive Activities—Oil and Gas. Units of 
production should be expressed in common 
units of production with oil, gas, and other 
products converted to a common unit of 
measure on the basis used in computing am-
ortization. 

[74 FR 2193, Jan. 14, 2009, as amended at 76 
FR 50121, Aug. 12, 2011] 
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§ 229.1205 (Item 1205) Drilling and 
other exploratory and development 
activities. 

(a) For each of the last three fiscal 
years, by geographical area, disclose: 

(1) The number of net productive and 
dry exploratory wells drilled; and 

(2) The number of net productive and 
dry development wells drilled. 

(b) Definitions. For purposes of this 
Item 1205, the following terms shall be 
defined as follows: 

(1) A dry well is an exploratory, devel-
opment, or extension well that proves 
to be incapable of producing either oil 
or gas in sufficient quantities to justify 
completion as an oil or gas well. 

(2) A productive well is an explor-
atory, development, or extension well 
that is not a dry well. 

(3) Completion refers to installation of 
permanent equipment for production of 
oil or gas, or, in the case of a dry well, 
to reporting to the appropriate author-
ity that the well has been abandoned. 

(4) The number of wells drilled refers to 
the number of wells completed at any 
time during the fiscal year, regardless 
of when drilling was initiated. 

(c) Disclose, by geographic area, for 
each of the last three years, any other 
exploratory or development activities 
conducted, including implementation 
of mining methods for purposes of oil 
and gas producing activities. 

§ 229.1206 (Item 1206) Present activi-
ties. 

(a) Disclose, by geographical area, 
the registrant’s present activities, such 
as the number of wells in the process of 
being drilled (including wells tempo-
rarily suspended), waterfloods in proc-
ess of being installed, pressure mainte-
nance operations, and any other re-
lated activities of material impor-
tance. 

(b) Provide the description of present 
activities as of a date at the end of the 
most recent fiscal year or as close to 
the date that the registrant files the 
document as reasonably possible. 

(c) Include only those wells in the 
process of being drilled at the ‘‘as of’’ 
date and express them in terms of both 
gross and net wells. 

(d) Do not include wells that the reg-
istrant plans to drill, but has not com-
menced drilling unless there are fac-

tors that make such information mate-
rial. 

§ 229.1207 (Item 1207) Delivery com-
mitments. 

(a) If the registrant is committed to 
provide a fixed and determinable quan-
tity of oil or gas in the near future 
under existing contracts or agree-
ments, disclose material information 
concerning the estimated availability 
of oil and gas from any principal 
sources, including the following: 

(1) The principal sources of oil and 
gas that the registrant will rely upon 
and the total amounts that the reg-
istrant expects to receive from each 
principal source and from all sources 
combined; 

(2) The total quantities of oil and gas 
that are subject to delivery commit-
ments; and 

(3) The steps that the registrant has 
taken to ensure that available reserves 
and supplies are sufficient to meet such 
commitments for the next one to three 
years. 

(b) Disclose the information required 
by this Item: 

(1) In a form understandable to inves-
tors; and 

(2) Based upon the facts and cir-
cumstances of the particular situation, 
including, but not limited to: 

(i) Disclosure by geographic area; 
(ii) Significant supplies dedicated or 

contracted to the registrant; 
(iii) Any significant reserves or sup-

plies subject to priorities or curtail-
ments which may affect quantities de-
livered to certain classes of customers, 
such as customers receiving services 
under low priority and interruptible 
contracts; 

(iv) Any priority allocations or price 
limitations imposed by Federal or 
State regulatory agencies, as well as 
other factors beyond the registrant’s 
control that may affect the reg-
istrant’s ability to meet its contrac-
tual obligations (the registrant need 
not provide detailed discussions of 
price regulation); 

(v) Any other factors beyond the reg-
istrant’s control, such as other parties 
having control over drilling new wells, 
competition for the acquisition of re-
serves and supplies, and the avail-
ability of foreign reserves and supplies, 
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which may affect the registrant’s abil-
ity to acquire additional reserves and 
supplies or to maintain or increase the 
availability of reserves and supplies; 
and 

(vi) Any impact on the registrant’s 
earnings and financing needs resulting 
from its inability to meet short-term 
or long-term contractual obligations. 
(See Items 303 and 1209 of Regulation 
S–K (§§ 229.303 and 229.1209).) 

(c) If the registrant has been unable 
to meet any significant delivery com-
mitments in the last three years, de-
scribe the circumstances concerning 
such events and their impact on the 
registrant. 

(d) For purposes of this Item, avail-
able reserves are estimates of the 
amounts of oil and gas which the reg-
istrant can produce from current 
proved developed reserves using pres-
ently installed equipment under exist-
ing economic and operating conditions 
and an estimate of amounts that oth-
ers can deliver to the registrant under 
long-term contracts or agreements on 
a per-day, per-month, or per-year basis. 

§ 229.1208 (Item 1208) Oil and gas 
properties, wells, operations, and 
acreage. 

(a) Disclose, as of a reasonably cur-
rent date or as of the end of the fiscal 
year, the total gross and net produc-
tive wells, expressed separately for oil 
and gas (including synthetic oil and 
gas produced through wells) and the 
total gross and net developed acreage 
(i.e., acreage assignable to productive 
wells) by geographic area. 

(b) Disclose, as of a reasonably cur-
rent date or as of the end of the fiscal 
year, the amount of undeveloped acre-
age, both leases and concessions, if 
any, expressed in both gross and net 
acres by geographic area, together with 
an indication of acreage concentra-
tions, and, if material, the minimum 
remaining terms of leases and conces-
sions. 

(c) Definitions. For purposes of this 
Item 1208, the following terms shall be 
defined as indicated: 

(1) A gross well or acre is a well or 
acre in which the registrant owns a 
working interest. The number of gross 
wells is the total number of wells in 
which the registrant owns a working 

interest. Count one or more comple-
tions in the same bore hole as one well. 
In a footnote, disclose the number of 
wells with multiple completions. If one 
of the multiple completions in a well is 
an oil completion, classify the well as 
an oil well. 

(2) A net well or acre is deemed to 
exist when the sum of fractional own-
ership working interests in gross wells 
or acres equals one. The number of net 
wells or acres is the sum of the frac-
tional working interests owned in gross 
wells or acres expressed as whole num-
bers and fractions of whole numbers. 

(3) Productive wells include producing 
wells and wells mechanically capable 
of production. 

(4) Undeveloped acreage encompasses 
those leased acres on which wells have 
not been drilled or completed to a 
point that would permit the production 
of economic quantities of oil or gas re-
gardless of whether such acreage con-
tains proved reserves. Do not confuse 
undeveloped acreage with undrilled 
acreage held by production under the 
terms of the lease. 

Subpart 229.1300—Disclosure by 
Registrants Engaged in Mining 
Operations 

SOURCE: 83 FR 66448, Dec. 26, 2018, unless 
otherwise noted. 

§ 229.1300 (Item 1300) Definitions. 
As used in this subpart, these terms 

have the following meanings: 
Adequate geological evidence, when 

used in the context of mineral resource 
determination, means evidence that is 
sufficient to establish geological and 
grade or quality continuity with rea-
sonable certainty. 

Conclusive geological evidence, when 
used in the context of mineral resource 
determination, means evidence that is 
sufficient to test and confirm geologi-
cal and grade or quality continuity. 

Cut-off grade is the grade (i.e., the 
concentration of metal or mineral in 
rock) that determines the destination 
of the material during mining. For pur-
poses of establishing ‘‘prospects of eco-
nomic extraction,’’ the cut-off grade is 
the grade that distinguishes material 
deemed to have no economic value (it 
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will not be mined in underground min-
ing or if mined in surface mining, its 
destination will be the waste dump) 
from material deemed to have eco-
nomic value (its ultimate destination 
during mining will be a processing fa-
cility). Other terms used in similar 
fashion as cut-off grade include net 
smelter return, pay limit, and break- 
even stripping ratio. 

Development stage issuer is an issuer 
that is engaged in the preparation of 
mineral reserves for extraction on at 
least one material property. 

Development stage property is a prop-
erty that has mineral reserves dis-
closed, pursuant to this subpart, but no 
material extraction. 

Economically viable, when used in the 
context of mineral reserve determina-
tion, means that the qualified person 
has determined, using a discounted 
cash flow analysis, or has otherwise 
analytically determined, that extrac-
tion of the mineral reserve is economi-
cally viable under reasonable invest-
ment and market assumptions. 

Exploration results are data and infor-
mation generated by mineral explo-
ration programs (i.e., programs con-
sisting of sampling, drilling, trenching, 
analytical testing, assaying, and other 
similar activities undertaken to locate, 
investigate, define or delineate a min-
eral prospect or mineral deposit) that 
are not part of a disclosure of mineral 
resources or reserves. A registrant 
must not use exploration results alone 
to derive estimates of tonnage, grade, 
and production rates, or in an assess-
ment of economic viability. 

Exploration stage issuer is an issuer 
that has no material property with 
mineral reserves disclosed. 

Exploration stage property is a prop-
erty that has no mineral reserves dis-
closed. 

Exploration target is a statement or 
estimate of the exploration potential 
of a mineral deposit in a defined geo-
logical setting where the statement or 
estimate, quoted as a range of tonnage 
and a range of grade (or quality), re-
lates to mineralization for which there 
has been insufficient exploration to es-
timate a mineral resource. 

Feasibility study is a comprehensive 
technical and economic study of the se-
lected development option for a min-

eral project, which includes detailed 
assessments of all applicable modifying 
factors, as defined by this section, to-
gether with any other relevant oper-
ational factors, and detailed financial 
analysis that are necessary to dem-
onstrate, at the time of reporting, that 
extraction is economically viable. The 
results of the study may serve as the 
basis for a final decision by a pro-
ponent or financial institution to pro-
ceed with, or finance, the development 
of the project. 

(1) A feasibility study is more com-
prehensive, and with a higher degree of 
accuracy, than a pre-feasibility study. 
It must contain mining, infrastructure, 
and process designs completed with 
sufficient rigor to serve as the basis for 
an investment decision or to support 
project financing. 

(2) The confidence level in the results 
of a feasibility study is higher than the 
confidence level in the results of a pre- 
feasibility study. Terms such as full, 
final, comprehensive, bankable, or defini-
tive feasibility study are equivalent to 
a feasibility study. 

Final market study is a comprehensive 
study to determine and support the ex-
istence of a readily accessible market 
for the mineral. It must, at a min-
imum, include product specifications 
based on final geologic and metallur-
gical testing, supply and demand fore-
casts, historical prices for the pre-
ceding five or more years, estimated 
long term prices, evaluation of com-
petitors (including products and esti-
mates of production volumes, sales, 
and prices), customer evaluation of 
product specifications, and market 
entry strategies or sales contracts. The 
study must provide justification for all 
assumptions, which must include as-
sumptions concerning the material 
contracts required to develop and sell 
the mineral reserves. 

Indicated mineral resource is that part 
of a mineral resource for which quan-
tity and grade or quality are estimated 
on the basis of adequate geological evi-
dence and sampling. The level of geo-
logical certainty associated with an in-
dicated mineral resource is sufficient 
to allow a qualified person to apply 
modifying factors in sufficient detail 
to support mine planning and evalua-
tion of the economic viability of the 
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deposit. Because an indicated mineral 
resource has a lower level of confidence 
than the level of confidence of a meas-
ured mineral resource, an indicated 
mineral resource may only be con-
verted to a probable mineral reserve. 

Inferred mineral resource is that part 
of a mineral resource for which quan-
tity and grade or quality are estimated 
on the basis of limited geological evi-
dence and sampling. The level of geo-
logical uncertainty associated with an 
inferred mineral resource is too high to 
apply relevant technical and economic 
factors likely to influence the pros-
pects of economic extraction in a man-
ner useful for evaluation of economic 
viability. Because an inferred mineral 
resource has the lowest level of geo-
logical confidence of all mineral re-
sources, which prevents the application 
of the modifying factors in a manner 
useful for evaluation of economic via-
bility, an inferred mineral resource 
may not be considered when assessing 
the economic viability of a mining 
project, and may not be converted to a 
mineral reserve. 

Initial assessment is a preliminary 
technical and economic study of the 
economic potential of all or parts of 
mineralization to support the disclo-
sure of mineral resources. The initial 
assessment must be prepared by a 
qualified person and must include ap-
propriate assessments of reasonably as-
sumed technical and economic factors, 
together with any other relevant oper-
ational factors, that are necessary to 
demonstrate at the time of reporting 
that there are reasonable prospects for 
economic extraction. An initial assess-
ment is required for disclosure of min-
eral resources but cannot be used as 
the basis for disclosure of mineral re-
serves. 

Investment and market assumptions, 
when used in the context of mineral re-
serve determination, includes all as-
sumptions made about the prices, ex-
change rates, interest and discount 
rates, sales volumes, and costs that are 
necessary to determine the economic 
viability of the mineral reserves. The 
qualified person must use a price for 
each commodity that provides a rea-
sonable basis for establishing that the 
project is economically viable. 

Limited geological evidence, when used 
in the context of mineral resource de-
termination, means evidence that is 
only sufficient to establish that geo-
logical and grade or quality continuity 
are more likely than not. 

Material has the same meaning as 
under § 230.405 or § 240.12b–2 of this 
chapter. 

Material of economic interest, when 
used in the context of mineral resource 
determination, includes mineraliza-
tion, including dumps and tailings, 
mineral brines, and other resources ex-
tracted on or within the earth’s crust. 
It does not include oil and gas re-
sources resulting from oil and gas pro-
ducing activities, as defined in § 210.4– 
10(a)(16)(i) of this chapter, gases (e.g., 
helium and carbon dioxide), geo-
thermal fields, and water. 

Measured mineral resource is that part 
of a mineral resource for which quan-
tity and grade or quality are estimated 
on the basis of conclusive geological 
evidence and sampling. The level of ge-
ological certainty associated with a 
measured mineral resource is sufficient 
to allow a qualified person to apply 
modifying factors, as defined in this 
section, in sufficient detail to support 
detailed mine planning and final eval-
uation of the economic viability of the 
deposit. Because a measured mineral 
resource has a higher level of con-
fidence than the level of confidence of 
either an indicated mineral resource or 
an inferred mineral resource, a meas-
ured mineral resource may be con-
verted to a proven mineral reserve or 
to a probable mineral reserve. 

Mineral reserve is an estimate of ton-
nage and grade or quality of indicated 
and measured mineral resources that, 
in the opinion of the qualified person, 
can be the basis of an economically 
viable project. More specifically, it is 
the economically mineable part of a 
measured or indicated mineral re-
source, which includes diluting mate-
rials and allowances for losses that 
may occur when the material is mined 
or extracted. 

Mineral resource is a concentration or 
occurrence of material of economic in-
terest in or on the Earth’s crust in 
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such form, grade or quality, and quan-
tity that there are reasonable pros-
pects for economic extraction. A min-
eral resource is a reasonable estimate 
of mineralization, taking into account 
relevant factors such as cut-off grade, 
likely mining dimensions, location or 
continuity, that, with the assumed and 
justifiable technical and economic con-
ditions, is likely to, in whole or in 
part, become economically extractable. 
It is not merely an inventory of all 
mineralization drilled or sampled. 

Modifying factors are the factors that 
a qualified person must apply to indi-
cated and measured mineral resources 
and then evaluate in order to establish 
the economic viability of mineral re-
serves. A qualified person must apply 
and evaluate modifying factors to con-
vert measured and indicated mineral 
resources to proven and probable min-
eral reserves. These factors include, 
but are not restricted to: Mining; proc-
essing; metallurgical; infrastructure; 
economic; marketing; legal; environ-
mental compliance; plans, negotia-
tions, or agreements with local individ-
uals or groups; and governmental fac-
tors. The number, type and specific 
characteristics of the modifying fac-
tors applied will necessarily be a func-
tion of and depend upon the mineral, 
mine, property, or project. 

Preliminary feasibility study (or pre- 
feasibility study) is a comprehensive 
study of a range of options for the 
technical and economic viability of a 
mineral project that has advanced to a 
stage where a qualified person has de-
termined (in the case of underground 
mining) a preferred mining method, or 
(in the case of surface mining) a pit 
configuration, and in all cases has de-
termined an effective method of min-
eral processing and an effective plan to 
sell the product. 

(1) A pre-feasibility study includes a 
financial analysis based on reasonable 
assumptions, based on appropriate 
testing, about the modifying factors 
and the evaluation of any other rel-
evant factors that are sufficient for a 
qualified person to determine if all or 
part of the indicated and measured 
mineral resources may be converted to 
mineral reserves at the time of report-
ing. The financial analysis must have 
the level of detail necessary to dem-

onstrate, at the time of reporting, that 
extraction is economically viable. 

(2) A pre-feasibility study is less com-
prehensive and results in a lower con-
fidence level than a feasibility study. A 
pre-feasibility study is more com-
prehensive and results in a higher con-
fidence level than an initial assess-
ment. 

Preliminary market study is a study 
that is sufficiently rigorous and com-
prehensive to determine and support 
the existence of a readily accessible 
market for the mineral. It must, at a 
minimum, include product specifica-
tions based on preliminary geologic 
and metallurgical testing, supply and 
demand forecasts, historical prices for 
the preceding five or more years, esti-
mated long term prices, evaluation of 
competitors (including products and es-
timates of production volumes, sales, 
and prices), customer evaluation of 
product specifications, and market 
entry strategies. The study must pro-
vide justification for all assumptions. 
It can, however, be less rigorous and 
comprehensive than a final market 
study, which is required for a full feasi-
bility study. 

Probable mineral reserve is the eco-
nomically mineable part of an indi-
cated and, in some cases, a measured 
mineral resource. 

Production stage issuer is an issuer 
that is engaged in material extraction 
of mineral reserves on at least one ma-
terial property. 

Production stage property is a property 
with material extraction of mineral re-
serves. 

Proven mineral reserve is the economi-
cally mineable part of a measured min-
eral resource and can only result from 
conversion of a measured mineral re-
source. 

Qualified person is an individual who 
is: 

(1) A mineral industry professional 
with at least five years of relevant ex-
perience in the type of mineralization 
and type of deposit under consideration 
and in the specific type of activity that 
person is undertaking on behalf of the 
registrant; and 

(2) An eligible member or licensee in 
good standing of a recognized profes-
sional organization at the time the 
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technical report is prepared. For an or-
ganization to be a recognized profes-
sional organization, it must: 

(i) Be either: 
(A) An organization recognized with-

in the mining industry as a reputable 
professional association; or 

(B) A board authorized by U.S. fed-
eral, state or foreign statute to regu-
late professionals in the mining, geo-
science or related field; 

(ii) Admit eligible members pri-
marily on the basis of their academic 
qualifications and experience; 

(iii) Establish and require compliance 
with professional standards of com-
petence and ethics; 

(iv) Require or encourage continuing 
professional development; 

(v) Have and apply disciplinary pow-
ers, including the power to suspend or 
expel a member regardless of where the 
member practices or resides; and 

(vi) Provide a public list of members 
in good standing. 

Relevant experience means, for pur-
poses of determining whether a party is 
a qualified person, that the party has 
experience in the specific type of activ-
ity that the person is undertaking on 
behalf of the registrant. If the qualified 
person is preparing or supervising the 
preparation of a technical report con-
cerning exploration results, the rel-
evant experience must be in explo-
ration. If the qualified person is esti-
mating, or supervising the estimation 
of mineral resources, the relevant ex-
perience must be in the estimation, as-
sessment and evaluation of mineral re-
sources and associated technical and 
economic factors likely to influence 
the prospect of economic extraction. If 
the qualified person is estimating, or 
supervising the estimation of mineral 
reserves, the relevant experience must 
be in engineering and other disciplines 
required for the estimation, assess-
ment, evaluation and economic extrac-
tion of mineral reserves. 

(1) Relevant experience also means, 
for purposes of determining whether a 
party is a qualified person, that the 
party has experience evaluating the 
specific type of mineral deposit under 
consideration (e.g., coal, metal, base 
metal, industrial mineral, or mineral 
brine). The type of experience nec-
essary to qualify as relevant is a facts 

and circumstances determination. For 
example, experience in a high-nugget, 
vein-type mineralization such as tin or 
tungsten would likely be relevant expe-
rience for estimating mineral resources 
for vein-gold mineralization, whereas 
experience in a low grade disseminated 
gold deposit likely would not be rel-
evant. 

Note 1 to paragraph (1) of the definition 
of relevant experience: It is not always 
necessary for a person to have five 
years’ experience in each and every 
type of deposit in order to be an eligi-
ble qualified person if that person has 
relevant experience in similar deposit 
types. For example, a person with 20 
years’ experience in estimating min-
eral resources for a variety of metallif-
erous hard-rock deposit types may not 
require as much as five years of spe-
cific experience in porphyry-copper de-
posits to act as a qualified person. Rel-
evant experience in the other deposit 
types could count towards the experi-
ence in relation to porphyry-copper de-
posits. 

(2) For a qualified person providing a 
technical report for exploration results 
or mineral resource estimates, relevant 
experience also requires, in addition to 
experience in the type of mineraliza-
tion, sufficient experience with the 
sampling and analytical techniques, as 
well as extraction and processing tech-
niques, relevant to the mineral deposit 
under consideration. Sufficient experi-
ence means that level of experience 
necessary to be able to identify, with 
substantial confidence, problems that 
could affect the reliability of data and 
issues associated with processing. 

(3) For a qualified person applying 
the modifying factors, as defined by 
this section, to convert mineral re-
sources to mineral reserves, relevant 
experience also requires: 

(i) Sufficient knowledge and experi-
ence in the application of these factors 
to the mineral deposit under consider-
ation; and 

(ii) Experience with the geology, 
geostatistics, mining, extraction and 
processing that is applicable to the 
type of mineral and mining under con-
sideration. 
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§ 229.1301 (Item 1301) General instruc-
tions. 

(a) As used in this section, the term 
mining operations includes operations 
on all mining properties that a reg-
istrant: 

(1) Owns or in which it has, or it is 
probable that it will have, a direct or 
indirect economic interest; 

(2) Operates, or it is probable that it 
will operate, under a lease or other 
legal agreement that grants the reg-
istrant ownership or similar rights 
that authorize it, as principal, to sell 
or otherwise dispose of the mineral; or 

(3) Has, or it is probable that it will 
have, an associated royalty or similar 
right. 

(b) A registrant must provide the dis-
closure specified in this subpart if its 
mining operations are material to its 
business or financial condition. 

(c) When determining whether its 
mining operations are material, a reg-
istrant must: 

(1) Consider both quantitative and 
qualitative factors, assessed in the con-
text of the registrant’s overall business 
and financial condition; 

(2) Aggregate mining operations on 
all of its mining properties, regardless 
of the stage of the mining property, 
and size or type of commodity pro-
duced, including coal, metalliferous 
minerals, industrial materials, and 
mineral brines; and 

(3) Include, for each property, as ap-
plicable, all related activities from ex-
ploration through extraction to the 
first point of material external sale, in-
cluding processing, transportation, and 
warehousing. 

(d) Upon a determination that its 
mining operations are material, a reg-
istrant must provide summary disclo-
sure concerning all of its mining ac-
tivities, as specified in § 229.1303, as 
well as individual property disclosure 
concerning each of its mining prop-
erties that is material to its business 
or financial condition, as specified in 
§ 229.1304. When providing either sum-
mary or individual property disclosure, 
the registrant: 

(1) Should provide an appropriate 
glossary if the disclosure requires the 
use of technical terms relating to geol-
ogy, mining or related matters, which 

cannot readily be found in conven-
tional dictionaries; 

(2) Should not include detailed illus-
trations and technical reports, full fea-
sibility studies or other highly tech-
nical data. The registrant shall, how-
ever, furnish such reports and other 
material supplementally to the staff 
upon request; and 

(3) Should use plain English prin-
ciples, to the extent practicable, such 
as those provided in §§ 230.421 and 
240.13a–20 of this chapter, to enhance 
the readability of the disclosure for in-
vestors. 

§ 229.1302 (Item 1302) Qualified per-
son, technical report summary, and 
technical studies. 

(a)(1) A registrant’s disclosure of ex-
ploration results, mineral resources, or 
mineral reserves, as required by 
§§ 229.1303 and 229.1304, must be based on 
and accurately reflect information and 
supporting documentation prepared by 
a qualified person, as defined in 
§ 229.1300. As used in this section, the 
term information includes the findings 
and conclusions of a qualified person 
relating to exploration results or esti-
mates of mineral resources or mineral 
reserves. 

(2) The registrant is responsible for 
determining that the person meets the 
qualifications specified under the defi-
nition of qualified person in § 229.1300, 
and that the disclosure in the reg-
istrant’s filing accurately reflects the 
information provided by the qualified 
person. 

(3) If a registrant has relied on more 
than one qualified person to prepare 
the information and documentation 
supporting its disclosure of exploration 
results, mineral resources, or mineral 
reserves, the registrant’s responsibil-
ities as specified in this paragraph (a) 
pertain to each qualified person. 

(b)(1) The registrant must obtain a 
dated and signed technical report sum-
mary from the qualified person that, 
pursuant to § 229.601(b)(96), identifies 
and summarizes the information re-
viewed and conclusions reached by the 
qualified person about the registrant’s 
mineral resources or mineral reserves 
determined to be on each material 
property. At its election, the registrant 
may also obtain a dated and signed 
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technical report summary from the 
qualified person that, pursuant to 
§ 229.601(b)(96), identifies and summa-
rizes the information reviewed and con-
clusions reached by the qualified per-
son about the registrant’s exploration 
results. 

(i) Except as provided in paragraph 
(b)(1)(ii) of this section, if more than 
one qualified person has prepared the 
technical report summary, each quali-
fied person must date and sign the 
technical report summary. The quali-
fied person’s signature must comply 
with § 230.402(e) or § 240.12b–11(d) of this 
chapter. The technical report summary 
must also clearly delineate the section 
or sections of the summary prepared by 
each qualified person. 

(ii) A third-party firm comprising 
mining experts, such as professional 
geologists or mining engineers, may 
date and sign the technical report sum-
mary instead of, and without naming, 
its employee, member or other affili-
ated person who prepared the technical 
report summary. 

(2)(i) The registrant must file the 
technical report summary as an exhibit 
to the relevant registration statement 
or other Commission filing when dis-
closing for the first time mineral re-
serves or mineral resources or when 
there is a material change in the min-
eral reserves or mineral resources from 
the last technical report summary filed 
for the property. 

(ii) If a registrant files a technical re-
port summary to support the disclo-
sure of exploration results, it must also 
file a technical report summary when 
there is a material change in the explo-
ration results from the last technical 
report summary filed for the property. 
In each instance, the registrant must 
file the technical report summary as 
an exhibit to the relevant Commission 
filing. 

(3)(i) A registrant that has a royalty, 
streaming, or other similar right is not 
required to submit a separate technical 
report summary for a property that is 
covered by a current technical report 
summary filed by the producing mining 
registrant. In that situation, the reg-
istrant holding the royalty, streaming, 
or other similar right should refer to 
the producing registrant’s previously 
filed technical report summary in its 

filing with the Commission. Such a ref-
erence will not be deemed to incor-
porate by reference, pursuant to 
§ 230.411 or § 240.12b–23 of this chapter, 
the previously filed technical report 
summary into the royalty company’s 
or other similar company’s filing ab-
sent an express statement to so incor-
porate by reference the previously filed 
technical report summary. 

(ii) A registrant that has a royalty, 
streaming, or other similar right is not 
required to file a technical report sum-
mary for an underlying property if the 
registrant lacks access to the technical 
report summary because: 

(A) Obtaining the information would 
result in an unreasonable burden or ex-
pense; or 

(B) It requested the technical report 
summary from the owner, operator, or 
other person possessing the technical 
report summary, who is not affiliated 
with the registrant, and who denied the 
request. 

(4)(i) The registrant must obtain the 
written consent of the qualified person 
to the use of the qualified person’s 
name, or any quotation from, or sum-
marization of, the technical report 
summary in the relevant registration 
statement or report, and to the filing 
of the technical report summary as an 
exhibit to the registration statement 
or report. 

(ii) Except as provided in paragraph 
(b)(4)(iii) of this section, if more than 
one qualified person has prepared the 
technical report summary, the reg-
istrant must obtain the written con-
sent required by this section from each 
qualified person pertaining to the par-
ticular section or sections of the tech-
nical report summary prepared by each 
qualified person. 

(iii) If, pursuant to paragraph 
(b)(1)(ii) of this section, a third-party 
firm has signed the technical report 
summary, the third-party firm must 
provide the written consent. If a quali-
fied person is an employee or person af-
filiated with the registrant, the quali-
fied person must provide the written 
consent on an individual basis. 

(iv) For Securities Act filings, the 
registrant must file the written con-
sent as an exhibit to the registration 
statement pursuant to §§ 230.436 and 
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230.601(b)(23) of this chapter. For Ex-
change Act reports, the registrant is 
not required to file the written consent 
obtained from the qualified person, but 
should retain the written consent for 
as long as it is relying on the qualified 
person’s information and supporting 
documentation for its current esti-
mates regarding mineral resources, 
mineral reserves, or exploration re-
sults. 

(5) The registrant must state in the 
filed registration statement or report 
whether each qualified person who pre-
pared the technical report summary is 
an employee of the registrant. If the 
qualified person is not an employee of 
the registrant, the registrant must 
name the qualified person’s employer, 
disclose whether the qualified person 
or the qualified person’s employer is 
affiliated with the registrant or an-
other entity that has an ownership, 
royalty, or other interest in the prop-
erty that is the subject of the technical 
report summary, and if affiliated, de-
scribe the nature of the affiliation. As 
used in this section, affiliate or affili-
ated has the same meaning as in 
§ 230.405 or § 240.12b–2 of this chapter. 

(6)(i) A qualified person may include 
in the technical report summary infor-
mation and documentation provided by 
a third-party specialist who is not a 
qualified person, as defined in § 229.1300, 
such as an attorney, appraiser, and 
economic or environmental consultant, 
upon which the qualified person has re-
lied in preparing the technical report 
summary. 

(ii) The qualified person may not dis-
claim responsibility for any informa-
tion or documentation prepared by a 
third-party specialist upon which the 
qualified person has relied, or any part 
of the technical report summary based 
upon or related to that information 
and documentation. 

(iii) A registrant is not required to 
file a written consent of any third- 
party specialist upon which a qualified 
person has relied pursuant to para-
graph (b)(6)(i) of this section. 

(c)(1) A registrant may disclose an 
exploration target, as defined in 
§ 229.1300, for one or more of its prop-
erties that is based upon and accu-
rately reflects information and sup-
porting documentation of a qualified 

person. The qualified person may in-
clude a discussion of an exploration 
target in a technical report summary. 

(2) Any disclosure of an exploration 
target must appear in a separate sec-
tion of the Commission filing or tech-
nical report summary that is clearly 
captioned as a discussion of an explo-
ration target. That section must in-
clude a clear and prominent statement 
that: 

(i) The ranges of potential tonnage 
and grade (or quality) of the explo-
ration target are conceptual in nature; 

(ii) There has been insufficient explo-
ration of the relevant property or prop-
erties to estimate a mineral resource; 

(iii) It is uncertain if further explo-
ration will result in the estimation of a 
mineral resource; and 

(iv) The exploration target therefore 
does not represent, and should not be 
construed to be, an estimate of a min-
eral resource or mineral reserve. 

(3) Any disclosure of an exploration 
target must also include: 

(i) A detailed explanation of the basis 
for the exploration target, such as the 
conceptual geological model used to 
develop the target; 

(ii) An explanation of the process 
used to determine the ranges of ton-
nage and grade, which must be ex-
pressed as approximations; 

(iii) A statement clarifying whether 
the exploration target is based on ac-
tual exploration results or on one or 
more proposed exploration programs, 
which should include a description of 
the level of exploration activity al-
ready completed, the proposed explo-
ration activities designed to test the 
validity of the exploration target, and 
the time frame in which those activi-
ties are expected to be completed; and 

(iv) A statement that the ranges of 
tonnage and grade (or quality) of the 
exploration target could change as the 
proposed exploration activities are 
completed. 

(d)(1) A registrant’s disclosure of 
mineral resources under this subpart 
must be based upon a qualified person’s 
initial assessment, as defined in 
§ 229.1300, which includes and supports 
the qualified person’s determination of 
mineral resources. 
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(i) When determining the existence of 
a mineral resource, a qualified person 
must: 

(A) Be able to estimate or interpret 
the location, quantity, grade or quality 
continuity, and other geological char-
acteristics of the mineral resource 
from specific geological evidence and 
knowledge, including sampling; and 

(B) Conclude that there are reason-
able prospects for economic extraction 
of the mineral resource based on his or 
her initial assessment. At a minimum, 
the initial assessment must include the 
qualified person’s qualitative evalua-
tion of relevant technical and eco-
nomic factors likely to influence the 
prospect of economic extraction to es-
tablish the economic potential of the 
mining property or project. 

(ii) For a material property, the tech-
nical report summary submitted by the 
qualified person to support a deter-
mination of mineral resources must de-
scribe the procedures, findings and con-
clusions reached for the initial assess-
ment, as required by § 229.601(b)(96). 

(iii)(A) When determining mineral re-
sources, a qualified person must sub-
divide mineral resources, in order of in-
creasing geological confidence, into in-
ferred, indicated, and measured min-
eral resources. 

(B) For inferred mineral resources, a 
qualified person: 

(1) Must have a reasonable expecta-
tion that the majority of inferred min-
eral resources could be upgraded to in-
dicated or measured mineral resources 
with continued exploration; and 

(2) Should be able to defend the basis 
of this expectation before his or her 
peers. 

(iv) The qualified person should refer 
to Table 1 to paragraph (d) of this sec-
tion for the assumptions permitted to 
be made when preparing the initial as-
sessment. 

(2) A qualified person must include 
cut-off grade estimation, based on as-
sumed unit costs for surface or under-
ground operations and estimated min-
eral prices, in the initial assessment. 
To estimate mineral prices, the quali-
fied person must use a price for each 
commodity that provides a reasonable 
basis for establishing the prospects of 
economic extraction for mineral re-
sources. The qualified person must dis-

close the price used and explain, with 
particularity, his or her reasons for 
using the selected price, including the 
material assumptions underlying the 
selection. This explanation must in-
clude disclosure of the time frame used 
to estimate the commodity price and 
unit costs for cut-off grade estimation 
and the reasons justifying the selection 
of that time frame. The qualified per-
son may use a price set by contractual 
arrangement, provided that such price 
is reasonable, and the qualified person 
discloses that he or she is using a con-
tractual price when disclosing the price 
used. The selected price required by 
this section and all material assump-
tions underlying it must be current as 
of the end of the registrant’s most re-
cently completed fiscal year. 

(3) The qualified person must provide 
a qualitative assessment of all relevant 
technical and economic factors likely 
to influence the prospect of economic 
extraction to establish economic po-
tential and justify why he or she be-
lieves that all issues can be resolved 
with further exploration and analysis. 
As provided by Table 1 to paragraph (d) 
of this section, those factors include, 
but are not limited to, to the extent 
material: 

(i) Site infrastructure (e.g., whether 
access to power and site is possible); 

(ii) Mine design and planning (e.g., 
what is the broadly defined mining 
method); 

(iii) Processing plant (e.g., whether 
all products used in assessing prospects 
of economic extraction can be proc-
essed with methods consistent with 
each other); 

(iv) Environmental compliance and 
permitting (e.g., what are the required 
permits and corresponding agencies 
and whether significant obstacles exist 
to obtaining those permits); and 

(v) Any other reasonably assumed 
technical and economic factors, includ-
ing plans, negotiations, or agreements 
with local individuals or groups, which 
are necessary to demonstrate reason-
able prospects for economic extraction. 

(4)(i) A qualified person may include 
cash flow analysis in an initial assess-
ment to demonstrate economic poten-
tial. If the qualified person includes 
cash flow analysis in the initial assess-
ment, then operating and capital cost 
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estimates must have an accuracy level 
of at least approximately ±50% and a 
contingency level of no greater than 
25%, as provided by Table 1 to para-
graph (d) of this section. The qualified 
person must state the accuracy and 
contingency levels in the initial assess-
ment. 

(ii) If providing an economic analysis 
in the initial assessment, a qualified 
person may include inferred mineral 
resources in the economic analysis, 
provided that the qualified person: 

(A) States with equal prominence to 
the disclosure of mineral resource esti-
mates that the assessment is prelimi-
nary in nature, it includes inferred 

mineral resources that are considered 
too speculative geologically to have 
modifying factors applied to them that 
would enable them to be categorized as 
mineral reserves, and there is no cer-
tainty that this economic assessment 
will be realized; 

(B) Discloses the percentage of the 
mineral resources used in the cash flow 
analysis that was classified as inferred 
mineral resources; and 

(C) Discloses, with equal prominence, 
the results of the economic analysis ex-
cluding inferred mineral resources in 
addition to the results that include in-
ferred mineral resources. 
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(e)(1) A registrant’s disclosure of 
mineral reserves under this subpart 
must be based upon a qualified person’s 
preliminary feasibility (pre-feasibility) 
study or feasibility study, each as de-
fined in § 229.1300, which includes and 
supports the qualified person’s deter-
mination of mineral reserves. The pre- 
feasibility or feasibility study must in-
clude the qualified person’s detailed 
evaluation of all applicable modifying 
factors to demonstrate the economic 
viability of the mining property or 
project. For a material property, the 
technical report summary submitted 
by the qualified person to support a de-
termination of mineral reserves must 
describe the procedures, findings and 
conclusions reached for the pre-feasi-
bility or feasibility study, as required 
by § 229.601(b)(96). 

(2) When determining mineral re-
serves, a qualified person must sub-
divide mineral reserves, in order of in-
creasing confidence, into probable min-
eral reserves and proven mineral re-
serves, as defined in § 229.1300. The de-
termination of probable or proven min-
eral reserves must be based on a quali-
fied person’s application of the modi-
fying factors to indicated or measured 
mineral resources, which results in the 
qualified person’s determination that 
part of the indicated or measured min-
eral resource is economically mineable. 

(i) For a probable mineral reserve, 
the qualified person’s confidence in the 
results obtained from the application 
of the modifying factors and in the es-
timates of tonnage and grade or qual-
ity is lower than what is sufficient for 
a classification as a proven mineral re-
serve, but is still sufficient to dem-
onstrate that, at the time of reporting, 
extraction of the mineral reserve is 
economically viable under reasonable 
investment and market assumptions. 
The lower level of confidence is due to 
higher geologic uncertainty when the 
qualified person converts an indicated 
mineral resource to a probable reserve 
or higher risk in the results of the ap-
plication of modifying factors at the 
time when the qualified person con-
verts a measured mineral resource to a 
probable mineral reserve. A qualified 
person must classify a measured min-
eral resource as a probable mineral re-
serve when his or her confidence in the 

results obtained from the application 
of the modifying factors to the meas-
ured mineral resource is lower than 
what is sufficient for a proven mineral 
reserve. 

(ii) For a proven mineral reserve, the 
qualified person must have a high de-
gree of confidence in the results ob-
tained from the application of the 
modifying factors and in the estimates 
of tonnage and grade or quality. 

(3) The pre-feasibility study or feasi-
bility study, which supports the quali-
fied person’s determination of mineral 
reserves, must demonstrate that, at 
the time of reporting, extraction of the 
mineral reserve is economically viable 
under reasonable investment and mar-
ket assumptions. The study must es-
tablish a life of mine plan that is tech-
nically achievable and economically 
viable, which will be the basis of deter-
mining the mineral reserve. 

(i) The term mineral reserves does not 
necessarily require that extraction fa-
cilities are in place or operational, 
that the company has obtained all nec-
essary permits or that the company 
has entered into sales contracts for the 
sale of mined products. It does require, 
however, that the qualified person has, 
after reasonable investigation, not 
identified any obstacles to obtaining 
permits and entering into the nec-
essary sales contracts, and reasonably 
believes that the chances of obtaining 
such approvals and contracts in a time-
ly manner are highly likely. 

(ii) In certain circumstances, the de-
termination of mineral reserves may 
require the completion of at least a 
preliminary market study, as defined 
in § 229.1300, in the context of a pre-fea-
sibility study, or a final market study, 
as defined in § 229.1300, in the context of 
a feasibility study, to support the 
qualified person’s conclusions about 
the chances of obtaining revenues from 
sales. For example, a preliminary or 
final market study would be required 
where the mine’s product cannot be 
traded on an exchange, there is no 
other established market for the prod-
uct, and no sales contract exists. When 
assessing mineral reserves, the quali-
fied person must take into account the 
potential adverse impacts, if any, from 
any unresolved material matter on 
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which extraction is contingent and 
which is dependent on a third party. 

(4) For both a pre-feasibility and fea-
sibility study, a qualified person must 
use a price for each commodity that 
provides a reasonable basis for estab-
lishing that the project is economi-
cally viable. The qualified person must 
disclose the price used and explain, 
with particularity, his or her reasons 
for using the selected price, including 
the material assumptions underlying 
the selection. This explanation must 
include disclosure of the time frame 
used to estimate the price and costs 
and the reasons justifying the selection 
of that time frame. The qualified per-
son may use a price set by contractual 
arrangement, provided that such price 
is reasonable, and the qualified person 
discloses that he or she is using a con-
tractual price when disclosing the price 
used. The selected price required by 
this section and all material assump-
tions underlying it must be current as 
of the end of the registrant’s most re-
cently completed fiscal year. 

(5) A pre-feasibility study must in-
clude an economic analysis that sup-
ports the property’s economic viability 
as assessed by a detailed discounted 
cash flow analysis or other similar fi-
nancial analysis. The economic anal-
ysis must describe in detail applicable 
taxes and provide an estimate of reve-
nues. The qualified person must use a 
price for each commodity in the eco-
nomic analysis that meets the require-
ments of paragraph (e)(4) of this sec-
tion. As discussed in paragraph (e)(3) of 
this section, in certain situations, esti-
mates of revenues must be based on at 
least a preliminary market study. 

(6) The qualified person must exclude 
inferred mineral resources from the 
pre-feasibility study’s demonstration 
of economic viability in support of a 
disclosure of a mineral reserve. 

(7) Factors to be considered in a pre- 
feasibility study are typically the same 
as those required for a final feasibility 
study, but considered at a lower level 
of detail or at an earlier stage of devel-
opment. The list of factors is not exclu-
sive. For example, as provided in Table 
1 to paragraph (d) of this section, a pre- 
feasibility study must define, analyze 
or otherwise address in detail, to the 
extent material: 

(i) The required access roads, infra-
structure location and plant area, and 
the source of all utilities (e.g., power 
and water) required for development 
and production; 

(ii) The preferred underground min-
ing method or surface mine pit con-
figuration, with detailed mine layouts 
drawn for each alternative; 

(iii) The bench lab tests that have 
been conducted, the process flow sheet, 
equipment sizes, and general arrange-
ment that have been completed, and 
the plant throughput; 

(iv) The environmental compliance 
and permitting requirements, the base-
line studies, and the plans for tailings 
disposal, reclamation, and mitigation, 
together with an analysis establishing 
that permitting is possible; and 

(v) Any other reasonable assump-
tions, based on appropriate testing, on 
the modifying factors sufficient to 
demonstrate that extraction is eco-
nomically viable. 

(8) A pre-feasibility study must also 
identify sources of uncertainty that re-
quire further refinement in a final fea-
sibility study. 

(9) Operating and capital cost esti-
mates in a pre-feasibility study must, 
at a minimum, have an accuracy level 
of approximately ±25% and a contin-
gency range not exceeding 15%, as pro-
vided in Table 1 of this section. The 
qualified person must state the accu-
racy level and contingency range in the 
pre-feasibility study. 

(10) A feasibility study must contain 
the application and description of all 
relevant modifying factors in a more 
detailed form and with more certainty 
than a pre-feasibility study. The list of 
factors is not exclusive. For example, 
as provided in Table 1 to paragraph (d) 
of this section, a feasibility study must 
define, analyze, or otherwise address in 
detail, to the extent material: 

(i) Final requirements for site infra-
structure, including well-defined access 
roads, finalized plans for infrastructure 
location, plant area, and camp or town 
site, and the established source of all 
required utilities (e.g., power and 
water) for development and production; 

(ii) Finalized mining method, includ-
ing detailed mine layouts and final de-
velopment and production plan for the 
preferred alternative with the required 
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equipment fleet specified. The feasi-
bility study must address detailed min-
ing schedules, construction and produc-
tion ramp up, and project execution 
plans; 

(iii) Completed detailed bench lab 
tests and a pilot plant test, if required, 
based on risk. The feasibility study 
must further address final require-
ments for process flow sheet, equip-
ment sizes, and general arrangement 
and specify the final plant throughput; 

(iv) The final identification and de-
tailed analysis of environmental com-
pliance and permitting requirements, 
and the completion of baseline studies 
and finalized plans for tailings dis-
posal, reclamation, and mitigation; and 

(v) The final assessments of other 
modifying factors necessary to dem-
onstrate that extraction is economi-
cally viable. 

(11) A feasibility study must also in-
clude an economic analysis that de-
scribes taxes in detail, estimates reve-
nues, and assesses economic viability 
by a detailed discounted cash flow 
analysis. The qualified person must use 
a price for each commodity in the eco-
nomic analysis that meets the require-
ments of paragraph (e)(4) of this sec-
tion. As discussed in paragraph (e)(3) of 
this section, in certain situations, esti-
mates of revenues must be based on a 
final market study or letters of intent 
to purchase. 

(12) Operating and capital cost esti-
mates in a feasibility study must, at a 
minimum, have an accuracy level of 
approximately ±15% and a contingency 
range not exceeding 10%, as provided 
by Table 1 of this section. The qualified 
person must state the accuracy level 
and contingency range in the feasi-
bility study. 

(13) If the uncertainties in the results 
obtained from the application of the 
modifying factors that prevented a 
measured mineral resource from being 
converted to a proven mineral reserve 
no longer exist, then the qualified per-
son may convert the measured mineral 
resource to a proven mineral reserve. 

(14) The qualified person cannot con-
vert an indicated mineral resource to a 
proven mineral reserve unless new evi-
dence first justifies conversion to a 
measured mineral resource. 

(15) The qualified person cannot con-
vert an inferred mineral resource to a 
mineral reserve without first obtaining 
new evidence that justifies converting 
it to an indicated or measured mineral 
resource. 

(f)(1) The qualified person may indi-
cate in the technical report summary 
that the qualified person has relied on 
information provided by the registrant 
in preparing its findings and conclu-
sions regarding the following aspects of 
modifying factors: 

(i) Macroeconomic trends, data, and 
assumptions, and interest rates; 

(ii) Marketing information and plans 
within the control of the registrant; 

(iii) Legal matters outside the exper-
tise of the qualified person, such as 
statutory and regulatory interpreta-
tions affecting the mine plan; 

(iv) Environmental matters outside 
the expertise of the qualified person; 

(v) Accommodations the registrant 
commits or plans to provide to local in-
dividuals or groups in connection with 
its mine plans; and 

(vi) Governmental factors outside the 
expertise of the qualified person. 

(2) In a separately captioned section 
of the technical report summary enti-
tled ‘‘Reliance on Information Pro-
vided by the Registrant,’’ the qualified 
person must: 

(i) Identify the categories of informa-
tion provided by the registrant; 

(ii) Identify the particular portions of 
the technical report summary that 
were prepared in reliance on informa-
tion provided by the registrant pursu-
ant to paragraph (f)(1) of this section, 
and the extent of that reliance; and 

(iii) Disclose why the qualified per-
son considers it reasonable to rely 
upon the registrant for any of the in-
formation specified in paragraph (f)(1) 
of this section. 

(3) Notwithstanding the provisions of 
§ 230.436(a) and (b) of this chapter, any 
description in the technical report 
summary or other part of the registra-
tion statement of the procedures, find-
ings, and conclusions reached about 
matters identified by the qualified per-
son as having been based on informa-
tion provided by the registrant pursu-
ant to this section shall not be consid-
ered a part of the registration state-
ment prepared or certified by the 
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qualified person within the meaning of 
Sections 7 and 11 of the Securities Act. 

§ 229.1303 (Item 1303) Summary disclo-
sure. 

(a)(1) A registrant that has material 
mining operations, as determined pur-
suant to § 229.1301, and two or more 
mining properties, must provide the in-
formation specified in paragraph (b) of 
this section for all properties that the 
registrant: 

(i) Owns or in which it has, or it is 
probable that it will have, a direct or 
indirect economic interest; 

(ii) Operates, or it is probable that it 
will operate, under a lease or other 
legal agreement that grants the reg-
istrant ownership or similar rights 
that authorize it, as principal, to sell 
or otherwise dispose of the mineral; or 

(iii) Has, or it is probable that it will 
have, an associated royalty or similar 
right. 

(2) A registrant that has material 
mining operations but only one mining 
property is not required to provide the 
information specified in paragraph (b) 
of this section. That registrant need 
only provide the disclosure required by 
§ 229.1304 for the mining property that 
is material to its business. 

(3) A registrant that has a royalty, 
streaming or other similar right, but 
which lacks access to any of the infor-
mation specified in paragraph (b) of 
this section about the underlying prop-
erties, may omit such information, 
provided that the registrant: 

(i) Specifies the information to which 
it lacks access; 

(ii) Explains that it does not have ac-
cess to the required information be-
cause: 

(A) Obtaining the information would 
result in an unreasonable burden or ex-
pense; or 

(B) It requested the information from 
a person possessing knowledge of the 
information, who is not affiliated with 
the royalty company or similar reg-
istrant, and who denied the request; 
and 

(iii) Provides all required informa-
tion that it does possess or which it 
can acquire without incurring an un-
reasonable burden or expense. 

(b) Disclose the following informa-
tion for all properties specified in para-
graph (a) of this section: 

(1) A map or maps, of appropriate 
scale, showing the locations of all prop-
erties. Such maps should be legible on 
the page when printed. 

(2) An overview of the registrant’s 
mining properties and operations. This 
overview may be presented in narrative 
or tabular format. 

(i) The overview must include aggre-
gate annual production for the prop-
erties during each of the three most re-
cently completed fiscal years preceding 
the filing. 

(ii) The overview should include, as 
relevant, the following items of infor-
mation for the mining properties con-
sidered in the aggregate: 

(A) The location of the properties; 
(B) The type and amount of owner-

ship interests; 
(C) The identity of the operator or 

operators; 
(D) Titles, mineral rights, leases or 

options and acreage involved; 
(E) The stages of the properties (ex-

ploration, development or production); 
(F) Key permit conditions; 
(G) Mine types and mineralization 

styles; and 
(H) Processing plants and other 

available facilities. 
(iii) When presenting the overview, 

the registrant should include the 
amount and type of disclosure con-
cerning its mining properties that is 
material to an investor’s under-
standing of the registrant’s properties 
and mining operations in the aggre-
gate. This disclosure will depend upon 
a registrant’s specific facts and cir-
cumstances and may vary from reg-
istrant to registrant. A registrant 
should refer to, rather than duplicate, 
any disclosure concerning individually 
material properties provided in re-
sponse to § 229.1304. 

(iv) A registrant with only a royalty 
or similar economic interest should 
provide only the portion of the produc-
tion that led to royalty or other in-
comes for each of the three most re-
cently completed fiscal years. 

(3) A summary of all mineral re-
sources and mineral reserves, as deter-
mined by the qualified person, at the 
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end of the most recently completed fis-
cal year by commodity and geographic 
area and for each property containing 
10% or more of the registrant’s com-
bined measured and indicated mineral 
resources or containing 10% or more of 
the registrant’s mineral reserves. This 
summary must be provided for each 
class of mineral resources (inferred, in-
dicated, and measured), together with 
total measured and indicated mineral 
resources, and each class of mineral re-
serves (probable and proven), together 
with total mineral reserves, using the 
format in Table 1 to paragraph (b) of 
this section for mineral resources, and 
the format in Table 2 to paragraph (b) 
of this section for mineral reserves. 

(i) The term by geographic area means 
by individual country, regions of a 
country, state, groups of states, mining 
district, or other political units, to the 
extent material to and necessary for an 
investor’s understanding of a reg-
istrant’s mining operations. 

(ii) All disclosure of mineral re-
sources by the registrant must be ex-
clusive of mineral reserves. 

(iii) All disclosure of mineral re-
sources and reserves must be only for 
the portion of the resources or reserves 

attributable to the registrant’s inter-
est in the property. 

(iv) Each mineral resource and re-
serve estimate must be based on a rea-
sonable and justifiable price selected 
by a qualified person pursuant to 
§ 229.1302(d) or (e), which provides a rea-
sonable basis for establishing the pros-
pects of economic extraction for min-
eral resources, and is the expected 
price for mineral reserves. 

(v) Each mineral resource and reserve 
estimate called for in Tables 1 and 2 to 
paragraph (b) of this section must be 
based on a specific point of reference 
selected by a qualified person. The reg-
istrant must disclose the selected point 
of reference for each of Tables 1 and 2 
to paragraph (b) of this section. 

(vi) The registrant may modify the 
tabular formats in Tables 1 and 2 to 
paragraph (b) of this section for ease of 
presentation or to add information. 

(vii) All material assumptions and 
information pertaining to the sum-
mary disclosure of a registrant’s min-
eral resources and mineral reserves re-
quired by this section, including mate-
rial assumptions related to price esti-
mates, must be current as of the end of 
the registrant’s most recently com-
pleted fiscal year. 
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TABLE 2 TO PARAGRAPH (b)—SUMMARY MINERAL RESERVES AT END OF THE FISCAL YEAR ENDED 
[DATE] BASED ON [PRICE] 1 

Proven mineral 
reserves 

Probable mineral 
reserves 

Total mineral 
reserves 

Amount Grades/quali-
ties Amount Grades/quali-

ties Amount Grades/quali-
ties 

Commodity A: 

Geographic 
area A 

Geographic 
area B 

Mine/Prop-
erty A 

Mine/Prop-
erty B 

Other 
mines/ 
prop-
erties 

Other geo-
graphic areas 

Total 

Commodity B: 

Geographic 
area A 

Geographic 
area B 

Mine/Prop-
erty A 

Mine/Prop-
erty B 

Other 
mines/ 
prop-
erties 

Other geo-
graphic areas 

Total 

1 The registrant must use a reasonable and justifiable price for each commodity, which it must disclose, together with the time 
frame and point of reference used, when estimating mineral reserves for this Table 2. 

§ 229.1304 (Item 1304) Individual prop-
erty disclosure. 

(a)(1) A registrant must disclose the 
information specified in this section 
for each property that is material to 
its business or financial condition. 
When determining the materiality of a 
property relative to its business or fi-
nancial condition, a registrant must 
apply the standards and other consider-
ations specified in § 229.1301(c) to each 
individual property that it: 

(i) Owns or in which it has, or it is 
probable that it will have, a direct or 
indirect economic interest; 

(ii) Operates, or it is probable that it 
will operate, under a lease or other 
legal agreement that grants the reg-
istrant ownership or similar rights 
that authorize it, as principal, to sell 
or otherwise dispose of the mineral; or 

(iii) Has, or it is probable that it will 
have, an associated royalty or similar 
right. 
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(2) A registrant that has a royalty, 
streaming or other similar right, but 
which lacks access to any of the infor-
mation specified in this section about 
the underlying property or properties, 
may omit such information, provided 
that the registrant: 

(i) Specifies the information to which 
it lacks access; 

(ii) Explains that it does not have ac-
cess to the required information be-
cause: 

(A) Obtaining the information would 
result in an unreasonable burden or ex-
pense; or 

(B) It requested the information from 
a person possessing knowledge of the 
information, who is not affiliated with 
the with the royalty company or simi-
lar registrant, and who denied the re-
quest; and 

(iii) Provides all required informa-
tion that it does possess or which it 
can acquire without incurring an un-
reasonable burden or expense. 

(b) Disclose the following informa-
tion for each material property speci-
fied in paragraph (a) of this section: 

(1) A brief description of the property 
including: 

(i) The location, accurate to within 
one mile, using an easily recognizable 
coordinate system. The registrant 
must provide appropriate maps, with 
proper engineering detail (such as 
scale, orientation, and titles). Such 
maps must be legible on the page when 
printed; 

(ii) Existing infrastructure including 
roads, railroads, airports, towns, ports, 
sources of water, electricity, and per-
sonnel; and 

(iii) A brief description, including the 
name or number and size (acreage), of 
the titles, claims, concessions, mineral 
rights, leases or options under which 
the registrant and its subsidiaries have 
or will have the right to hold or oper-
ate the property, and how such rights 
are obtained at this location, indi-
cating any conditions that the reg-
istrant must meet in order to obtain or 
retain the property. If held by leases or 
options or if the mineral rights other-
wise have termination provisions, the 
registrant must provide the expiration 
dates of such leases, options or mineral 
rights and associated payments. 

(iv) Except as provided in paragraph 
(a)(2) of this section, if the registrant 
holds a royalty or similar interest or 
will have an associated royalty or simi-
lar right, the disclosure must describe 
all of the information in paragraph 
(b)(1) of this section, including, for ex-
ample, the documents under which the 
owner or operator holds or operates the 
property, the mineral rights held by 
the owner or operator, conditions re-
quired to be met by the owner or oper-
ator, and the expiration dates of leases, 
options and mineral rights. The reg-
istrant must also briefly describe the 
agreement under which the registrant 
and its subsidiaries have or will have 
the right to a royalty or similar inter-
est in the property, indicating any con-
ditions that the registrant must meet 
in order to obtain or retain the royalty 
or similar interest, and indicating the 
expiration date. 

(2) The following information, as rel-
evant to the particular property: 

(i) A brief description of the present 
condition of the property, the work 
completed by the registrant on the 
property, the registrant’s proposed pro-
gram of exploration or development, 
the current stage of the property as ex-
ploration, development or production, 
the current state of exploration or de-
velopment of the property, and the cur-
rent production activities. Mines 
should be identified as either surface or 
underground, with a brief description 
of the mining method and processing 
operations. If the property is without 
known reserves and the proposed pro-
gram is exploratory in nature or the 
registrant has started extraction with-
out determining mineral reserves, the 
registrant must provide a statement to 
that effect; 

(ii) The age, details as to moderniza-
tion and physical condition of the 
equipment, facilities, infrastructure, 
and underground development; 

(iii) The total cost for or book value 
of the property and its associated plant 
and equipment; 

(iv) A brief history of previous oper-
ations, including the names of previous 
operators, insofar as known; and 

(v) A brief description of any signifi-
cant encumbrances to the property, in-
cluding current and future permitting 
requirements and associated timelines, 
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permit conditions, and violations and 
fines. 

(c) When providing the disclosure re-
quired by paragraph (b) of this section: 

(1) A registrant must identify an in-
dividual property with no mineral re-
serves as an exploration stage prop-
erty, even if it has other properties in 
development or production. Similarly, 
a registrant that does not have re-
serves on any of its properties cannot 
characterize itself as a development or 
production stage company, even if it 
has mineral resources or exploration 
results, or even if it is engaged in ex-
traction without first disclosing min-
eral reserves. 

(2) A registrant should not include 
extensive description of regional geol-
ogy. Rather, it should include geologi-
cal information that is brief and rel-
evant to property disclosure. 

(d)(1) If mineral resources or reserves 
have been determined, the registrant 

must provide a summary of all mineral 
resources or reserves as of the end of 
the most recently completed fiscal 
year, which, for each property, dis-
closes in tabular form, as provided in 
Table 1 to paragraph (d)(1) of this sec-
tion for each class of mineral resources 
(measured, indicated, and inferred), to-
gether with total measured and indi-
cated mineral resources, the estimated 
tonnages and grades (or quality, where 
appropriate), and as provided in Table 2 
to paragraph (d)(1) of this section for 
each class of mineral reserves (proven 
and probable), together with total min-
eral reserves, the estimated tonnages, 
grades (or quality, where appropriate), 
cut-off grades, and metallurgical recov-
ery, based on a specific point of ref-
erence selected by a qualified person 
pursuant to § 229.601(b)(96). The reg-
istrant must disclose the selected point 
of reference for each of Tables 1 and 2 
to paragraph (d)(1) of this section. 

TABLE 1 TO PARAGRAPH (D)(1)—[INDIVIDUAL PROPERTY NAME]—SUMMARY OF [COMMODITY/COM-
MODITIES] MINERAL RESOURCES AT THE END OF THE FISCAL YEAR ENDED [DATE] BASED ON 
[PRICE] 1 

Resources 

Cut-off grades Metallurgical recov-
ery Amount Grades/ 

qualities 

Measured mineral resources 
Indicated mineral resources 
Measured + Indicated mineral re-

sources 
Inferred mineral resources 

1 The registrant must use a reasonable and justifiable price, which it must disclose, together with the time frame and point of 
reference used, when estimating mineral resources for this Table 1. 

TABLE 2 TO PARAGRAPH (D)(1)—[INDIVIDUAL PROPERTY NAME]—SUMMARY OF [COMMODITY/COM-
MODITIES] MINERAL RESERVES AT THE END OF THE FISCAL YEAR ENDED [DATE] BASED ON 
[PRICE] 1 

Amount Grades/ 
qualities Cut-off grades Metallurgical recov-

ery 

Proven mineral reserves 
Probable mineral reserves 

Total mineral reserves 

1 The registrant must use a reasonable and justifiable price for each commodity, which it must disclose, together with the time 
frame and point of reference used, when estimating mineral reserves for this Table 2. 

Instruction 1 to paragraph (d)(1): The 
registrant may modify the tabular for-
mats in Tables 1 and 2 to paragraph 
(d)(1) of this section for ease of presen-
tation, to add information, or to com-
bine two or more required tables. When 
combining tables, the registrant should 

not report mineral resources and re-
serves in the same table. 

(2) All disclosure of mineral re-
sources by the registrant must be ex-
clusive of mineral reserves. 

(3) A registrant with only a royalty 
or similar interest should provide only 
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the portion of the resources or reserves 
that are subject to the royalty or simi-
lar agreement. 

(e) Compare the property’s mineral 
resources and reserves as of the end of 
the last fiscal year with the mineral re-
sources and reserves as of the end of 
the preceding fiscal year, and explain 
any material change between the two. 
The comparison, which may be in ei-
ther narrative or tabular format, must 
disclose information concerning: 

(1) The mineral resources or reserves 
at the end of the last two fiscal years; 

(2) The net difference between the 
mineral resources or reserves at the 
end of the last completed fiscal year 
and the preceding fiscal year, as a per-
centage of the resources or reserves at 
the end of the fiscal year preceding the 
last completed one; 

(3) An explanation of the causes of 
any discrepancy in mineral resources 
including depletion or production, 
changes in commodity prices, addi-
tional resources discovered through ex-
ploration, and changes due to the 
methods employed; and 

(4) An explanation of the causes of 
any discrepancy in mineral reserves in-
cluding depletion or production, 
changes in the resource model, changes 
in commodity prices and operating 
costs, changes due to the methods em-
ployed, and changes due to acquisition 
or disposal of properties. 

(f)(1) If the registrant has not pre-
viously disclosed mineral reserve or re-
source estimates in a filing with the 
Commission or is disclosing material 
changes to its previously disclosed 
mineral reserve or resource estimates, 
provide a brief discussion of the mate-
rial assumptions and criteria in the 
disclosure and cite corresponding sec-
tions of the technical report summary, 
which must be filed as an exhibit pur-
suant to § 229.1302(b). 

(2) All material assumptions and in-
formation pertaining to the disclosure 
of a registrant’s mineral resources and 
mineral reserves required by para-
graphs (d), (e), and (f) of this section, 
including material assumptions relat-
ing to all modifying factors, price esti-
mates, and scientific and technical in-
formation (e.g., sampling data, esti-
mation assumptions and methods), 
must be current as of the end of the 

registrant’s most recently completed 
fiscal year. To the extent that the reg-
istrant is not filing a technical report 
summary but instead is basing the re-
quired disclosure upon a previously 
filed report, that report must also be 
current in these material respects. If 
the previously filed report is not cur-
rent in these material respects, the 
registrant must file a revised or new 
technical report summary from a 
qualified person, in compliance with 
§ 229.601(b)(96) (Item 601(b)(96) of Regu-
lation S–K), that supports the reg-
istrant’s mining property disclosures. 

(3) Regarding the disclosure required 
by paragraphs (e) and (f) of this sec-
tion, whether a change in mineral re-
sources or mineral reserves is material 
is based on all facts and circumstances, 
both quantitative and qualitative. 

(g)(1) If disclosing exploration activ-
ity for any material property specified 
in paragraph (a) of this section for the 
most recently completed fiscal year, 
provide a summary that describes the 
sampling methods used, and, for each 
sampling method used, disclose the 
number of samples, the total size or 
length of the samples, and the total 
number of assays. 

(2) If disclosing exploration results 
for any material property specified in 
paragraph (a) of this section for the 
most recently completed fiscal year, 
provide a summary that, for each prop-
erty, identifies the hole, trench or 
other sample that generated the explo-
ration results, describes the length, li-
thology, and key geologic properties of 
the exploration results, and includes a 
brief discussion of the exploration re-
sults’ context and relevance. If the 
summary only includes results from se-
lected samples and intersections, it 
should be accompanied with a discus-
sion of the context and justification for 
excluding other results. 

(3) The information disclosed under 
this paragraph (g) may be presented in 
either narrative or tabular format. 

(4) A registrant must disclose explo-
ration results and related exploration 
activity for a material property under 
this section if they are material to in-
vestors. When determining whether ex-
ploration results and related explo-
ration activity are material, the reg-
istrant should consider all relevant 
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facts and circumstances, such as the 
importance of the exploration results 
in assessing the value of a material 
property or in deciding whether to de-
velop the property, and the particular 
stage of the property. 

(5) A registrant may disclose an ex-
ploration target when discussing explo-
ration results or exploration activity 
related to a material property as long 
as the disclosure is in compliance with 
the requirements of § 229.1302(c). 

(6)(i) If the registrant is disclosing 
exploration results, but has not pre-
viously disclosed such results in a fil-
ing with the Commission, or is dis-
closing material changes to its pre-
viously disclosed exploration results, it 
must provide sufficient information to 
allow for an accurate understanding of 
the significance of the exploration re-
sults. The registrant must include in-
formation such as exploration context, 
type and method of sampling, sampling 
intervals and methods, relevant sample 
locations, distribution, dimensions, 
and relative location of all relevant 
assay and physical data, data aggrega-
tion methods, land tenure status, and 
any additional material information 
that may be necessary to make the re-
quired disclosure concerning the reg-
istrant’s exploration results not mis-
leading. If electing to file a technical 
report summary, the registrant must 
cite corresponding sections of the tech-
nical report summary, which must be 
filed as an exhibit pursuant to 
§ 229.1302(b). 

(ii) Whether a change in exploration 
results is material is based on all facts 
and circumstances, both quantitative 
and qualitative. 

(iii) A change in exploration results 
that significantly alters the potential 
of the subject deposit is considered ma-
terial. 

(h) A report containing one or more 
estimates of the quantity, grade, or 
metal or mineral content of a deposit 
or exploration results that a registrant 
has not verified as a current estimate 
of mineral resources, mineral reserves, 
or exploration results, and which was 
prepared before the registrant ac-
quired, or entered into an agreement to 
acquire, an interest in the property 
that contains the deposit, is not con-
sidered current and cannot be filed in 

support of disclosure. Notwithstanding 
this prohibition, a registrant may in-
clude such an estimate in a Commis-
sion filing that pertains to a merger, 
acquisition, or business combination if 
the registrant is unable to update the 
estimate prior to the completion of the 
relevant transaction. In that event, 
when referring to the estimate, the 
registrant must disclose the source and 
date of the estimate, and state that a 
qualified person has not done sufficient 
work to classify the estimate as a cur-
rent estimate of mineral resources, 
mineral reserves, or exploration results 
and that the registrant is not treating 
the estimate as a current estimate of 
mineral resources, mineral reserves, or 
exploration results. 

§ 229.1305 (Item 1305) Internal controls 
disclosure. 

(a) Describe the internal controls 
that the registrant uses in its explo-
ration and mineral resource and re-
serve estimation efforts. This disclo-
sure should include quality control and 
quality assurance (QC/QA) programs, 
verification of analytical procedures, 
and a discussion of comprehensive risk 
inherent in the estimation. 

(b) A registrant must provide the in-
ternal controls disclosure required by 
this section whether it is providing the 
disclosure under § 229.1303, § 229.1304, or 
under both sections. 

Subpart 229.1400—Disclosure by 
Bank and Savings and Loan 
Registrants 

SOURCE: 85 FR 66140, Oct. 16, 2020, unless 
otherwise noted. 

§ 229.1401 (Item 1401) General instruc-
tions. 

(a) A bank, bank holding company, 
savings and loan association, or sav-
ings and loan holding company (‘‘bank 
and savings and loan registrants’’) 
must provide the disclosure required by 
this subpart. 

(b) When the term ‘‘reported period’’ 
is used in this subpart, it refers to each 
of the periods described below: 

(1) Each annual period required by 17 
CFR part 210 (‘‘Regulation S–X’’) or 17 
CFR 239.90 (‘‘Form 1–A’’); and— 
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(2) Any additional interim period 
subsequent to the most recent fiscal 
year end if a material change in the in-
formation or the trend evidenced 
thereby has occurred. 

(c) In this subpart, registrants are re-
quired to use daily averages unless oth-
erwise indicated. Registrants may use 
weekly or month-end averages where 
the collection of data on a daily aver-
age basis would involve unwarranted or 
undue burden or expense; provided that 
such averages are representative of the 
registrant’s operations. Registrants 
must disclose the basis used for pre-
senting averages. 

(d) In various provisions throughout 
this subpart, registrants are required 
to disclose information relating to cer-
tain foreign financial activities. For 
purposes of this subpart, a registrant 
only is required to present this infor-
mation if the registrant meets the 
threshold to make separate disclosures 
concerning its foreign activities in its 
consolidated financial statements pur-
suant to the test set forth in § 210.9–05 
of Regulation S–X. 

§ 229.1402 (Item 1402) Distribution of 
assets, liabilities and stockholders’ 
equity; interest rates and interest 
differential. 

(a) For each reported period, present 
average balance sheets containing the 
information specified below. The for-
mat of the average balance sheets may 
be condensed from consolidated finan-
cial statements, provided that the con-
densed average balance sheets indicate 
the significant categories of assets and 
liabilities, including all major cat-
egories of interest-earning assets and 
interest-bearing liabilities. Major cat-
egories of interest-earning assets must 
include, if material, loans, taxable in-
vestment securities, non-taxable in-
vestment securities, interest bearing 
deposits in other banks, federal funds 
sold, securities purchased with agree-
ments to resell, and other short-term 
investments. Major categories of inter-
est-bearing liabilities must include, if 
material, savings deposits, other time 
deposits, federal funds purchased, secu-
rities sold under agreements to repur-
chase, commercial paper, other short- 
term debt, and long-term debt. 

(b) For each reported period, present 
an analysis of net interest earnings as 
follows: 

(1) For each major category of inter-
est-earning asset and each major cat-
egory of interest-bearing liability, the 
average amount outstanding during 
the period and the interest earned or 
paid on such amount. 

(2) The average yield for each major 
category of interest-earning asset. 

(3) The average rate paid for each 
major category of interest-bearing li-
ability. 

(4) The average yield on all interest- 
earning assets and the average rate 
paid on all interest-bearing liabilities. 

(5) The net yield on interest-earning 
assets (net interest earnings divided by 
total interest-earning assets, with net 
interest earnings equaling the dif-
ference between total interest earned 
and total interest paid). 

(6) The registrant may, at its option, 
present its analysis in connection with 
the average balance sheet required by 
paragraph (a) of this section. 

(c) For the interest rates and interest 
differential analysis, 

(1) Present for each comparative re-
porting period 

(i) The dollar amount of change in in-
terest income, and 

(ii) The dollar amount of change in 
interest expense. 

(2) For each major category of inter-
est-earning asset and interest-bearing 
liability, segregate the changes pre-
sented pursuant to paragraph (c)(1) of 
this section into amounts attributable 
to: 

(i) Changes in volume (change in vol-
ume times old rate), 

(ii) Changes in rates (change in rate 
times old volume), and 

(iii) Changes in rates and volume 
(change in rate times change in vol-
ume). 

(3) The rates and volume variances 
presented pursuant to paragraph (c)(2) 
must be allocated on a consistent basis 
between rates and volume variances, 
and the basis of allocation disclosed in 
a note to the table. 

Instructions to Item 1402: 
1. If material, disclose how non-ac-

cruing loans have been treated for pur-
poses of the analyses required by para-
graph (b). 
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2. In the calculation of the changes in 
the interest income and interest ex-
pense required by paragraph (c), ex-
clude any out-of-period items and ad-
justments and disclose the types and 
amounts of items excluded in a note to 
the table. 

3. If material loan fees are included 
in the interest income computation, 
disclose the amount of such fees. 

4. If tax-exempt income is calculated 
on a tax equivalent basis, describe the 
extent of recognition of exemption 
from Federal, state, and local taxation 
and the combined marginal or incre-
mental rate used in a brief note to the 
table. 

5. If disclosure regarding foreign ac-
tivities is required pursuant to Item 
1401(d) of this subpart, the information 
required by paragraphs (a), (b) and (c) 
of this section must be further seg-
regated between domestic and foreign 
activities for each significant category 
of assets and liabilities disclosed pur-
suant to paragraph (a). In addition, for 
each reported period, present sepa-
rately, on the basis of averages, the 
percentage of total assets and total li-
abilities attributable to foreign activi-
ties. 

§ 229.1403 (Item 1403) Investments in 
debt securities. 

(a) As of the end of the latest re-
ported period, state the weighted aver-
age yield of each category of debt secu-
rities not carried at fair value through 
earnings for which disclosure is re-
quired in the financial statements and 
is due: 

(1) In one year or less, 
(2) After one year through five years, 
(3) After five years through ten 

years, and 
(4) After ten years. 
(b) Disclose how the weighted aver-

age yield has been calculated. Addi-
tionally, state whether yields on tax- 
exempt obligations have been com-
puted on a tax-equivalent basis (see In-
struction 4 to Item 1402 of this sub-
part). Discuss any major changes in the 
tax-exempt portfolio. 

§ 229.1404 (Item 1404) Loan portfolio. 
(a) As of the end of the latest re-

ported period, present separately the 
amount of loans in each category for 

which disclosure is required in the fi-
nancial statements that are due: 

(1) In one year or less, 
(2) After one year through five years, 
(3) After five years through 15 years, 

and 
(4) After 15 years. 
(b) For each loan category for which 

disclosure is provided in response to 
paragraph (a), present separately the 
total amount of loans in such loan cat-
egory that are due after one year that 

(1) Have predetermined interest rates 
and 

(2) Have floating or adjustable inter-
est rates. 

Instructions to Item 1404: 
1. Report scheduled repayments in 

the maturity category in which the 
payment is due. 

2. Report demand loans, loans having 
no stated schedule of repayments and 
no stated maturity, and overdrafts as 
due in one year or less. 

3. Determinations of maturities shall 
be based upon contractual terms. How-
ever, to the extent that non-contrac-
tual rollovers or extensions are in-
cluded for purposes of measuring the 
allowance for credit losses under U.S. 
GAAP or IFRS, include such non-con-
tractual rollovers or extensions for 
purposes of the maturities classifica-
tion and briefly discuss this method-
ology. 

§ 229.1405 (Item 1405) Allowance for 
Credit Losses. 

(a) For each reported period, disclose 
the following credit ratios, along with 
each component of the ratio’s calcula-
tion: 

(1) Allowance for credit losses to 
total loans outstanding at each period 
end. 

(2) Nonaccrual loans to total loans 
outstanding at each period end. 

(3) Allowance for credit losses to non-
accrual loans at each period end. 

(4) Net charge-offs during the period 
to average loans outstanding during 
the period. Provide this ratio for each 
loan category for which disclosure is 
required in the financial statements. 

(b) Provide a discussion of the factors 
that drove material changes in the ra-
tios in (a) above, or the related compo-
nents, during the periods presented. 
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(c) At the end of each reported pe-
riod, provide a breakdown of the allow-
ance for credit losses by each loan cat-

egory for which disclosure is required 
by U.S. GAAP in the following format: 

ALLOCATION OF THE ALLOWANCE FOR CREDIT LOSSES 

Balance at End of Period Applicable to: 

Reported period 

Amount 

Percent of 
loans in each 
category to 
total loans 

Each loan category required by U.S. GAAP ................................................................................. $X X% 

100% 

Instructions to Item 1405: 
1. A foreign private issuer that pre-

pares its financial statements in ac-
cordance with IFRS as issued by the 
IASB does not need to provide disclo-
sure responsive to Items 1405(a)(2), 
(a)(3) and Item 1405(c). 

2. Net charge-offs must be based on 
current period net charge-offs for each 
loan category. 

§ 229.1406 (Item 1406) Deposits. 
(a) For each reported period, present 

separately the average amount of and 
the average rate paid on each of the 
following deposit categories that are in 
excess of 10 percent of average total de-
posits: 

(1) Noninterest bearing demand de-
posits. 

(2) Interest-bearing demand deposits. 
(3) Savings deposits. 
(4) Time deposits. 
(5) Other. 
(b) If the registrant believes other 

categories more appropriately describe 
the nature of the deposits, those cat-
egories may be used. 

(c) If material, separately present do-
mestic deposits and foreign deposits for 
all amounts reported under (a) above. 
Foreign deposits as used here means 
deposits from depositors who are not in 
the registrant’s country of domicile. 

(d) If material, the registrant must 
disclose separately the aggregate 
amount of deposits by foreign deposi-
tors in domestic offices. Registrants 
are not required to identify the nation-
ality of the depositors. 

(e) As of the end of each reported pe-
riod, present separately the amount of 
uninsured deposits. For registrants 
that are U.S. federally insured deposi-

tory institutions, uninsured deposits 
are the portion of deposit accounts in 
U.S. offices that exceed the Federal De-
posit Insurance Corporation insurance 
limit or similar state deposit insurance 
regime, and amounts in any other un-
insured investment or deposit accounts 
that are classified as deposits and not 
subject to any federal or state deposit 
insurance regime. Foreign banking or 
savings and loan registrants must dis-
close the definition of uninsured depos-
its appropriate for their country of 
domicile. All registrants should con-
sider the methodologies and assump-
tions used for regulatory reporting of 
uninsured deposits, to the extent appli-
cable, for disclosure of uninsured de-
posits. To the extent it is not reason-
ably practicable to provide a precise 
measure of uninsured deposits at the 
reported period, the registrant must 
disclose that the amounts are based on 
estimated amounts of uninsured depos-
its as of the reported period. Such esti-
mates must be based on the same 
methodologies and assumptions used 
for the applicable bank or savings and 
loan registrant’s regulatory reporting 
requirements. 

(f) As of the end of the latest re-
ported period, state the amount out-
standing of: 

(1) The portion of U.S. time deposits, 
by account, that are in excess of the 
Federal Deposit Insurance Corporation 
insurance limit or similar state deposit 
insurance regime; and 

(2) Time deposits that are otherwise 
uninsured (including for example, U.S. 
time deposits in uninsured accounts, 
non-U.S. time deposits in uninsured ac-
counts, or non-U.S. time deposits in ex-
cess of any country-specific insurance 
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fund limit), by time remaining until 
maturity of: 

(i) 3 months or less; 
(ii) Over 3 through 6 months; 
(iii) Over 6 through 12 months; and 
(iv) Over 12 months. 

Subpart 229.1500—Climate- 
Related Disclosure 

EFFECTIVE DATE NOTE: At 89 FR 21914, Mar. 
28,2024, subpart 1500 was added, effective May 
28, 2024. At 89 FR 25804, Apr. 12, 2024, the ef-
fective date was delayed indefinitely. 

§ 229.1500 (Item 1500) Definitions. 
As used in this subpart, these terms 

have the following meanings: 
Carbon offsets represents an emissions 

reduction, removal, or avoidance of 
greenhouse gases (‘‘GHG’’) in a manner 
calculated and traced for the purpose 
of offsetting an entity’s GHG emis-
sions. 

Climate-related risks means the actual 
or potential negative impacts of cli-
mate-related conditions and events on 
a registrant’s business, results of oper-
ations, or financial condition. Climate- 
related risks include the following: 

(1) Physical risks include both acute 
risks and chronic risks to the reg-
istrant’s business operations. 

(2) Acute risks are event-driven and 
may relate to shorter term severe 
weather events, such as hurricanes, 
floods, tornadoes, and wildfires, among 
other events. 

(3) Chronic risks relate to longer term 
weather patterns, such as sustained 
higher temperatures, sea level rise, and 
drought, as well as related effects such 
as decreased arability of farmland, de-
creased habitability of land, and de-
creased availability of fresh water. 

(4) Transition risks are the actual or 
potential negative impacts on a reg-
istrant’s business, results of oper-
ations, or financial condition attrib-
utable to regulatory, technological, 
and market changes to address the 
mitigation of, or adaptation to, cli-
mate-related risks, including such non- 
exclusive examples as increased costs 
attributable to changes in law or pol-
icy, reduced market demand for car-
bon-intensive products leading to de-
creased prices or profits for such prod-
ucts, the devaluation or abandonment 

of assets, risk of legal liability and liti-
gation defense costs, competitive pres-
sures associated with the adoption of 
new technologies, and reputational im-
pacts (including those stemming from 
a registrant’s customers or business 
counterparties) that might trigger 
changes to market behavior, consumer 
preferences or behavior, and registrant 
behavior. 

Carbon dioxide equivalent or CO2e 
means the common unit of measure-
ment to indicate the global warming 
potential (‘‘GWP’’) of each greenhouse 
gas, expressed in terms of the GWP of 
one unit of carbon dioxide. 

Emission factor means a multiplica-
tion factor allowing actual GHG emis-
sions to be calculated from available 
activity data or, if no activity data are 
available, economic data, to derive ab-
solute GHG emissions. Examples of ac-
tivity data include kilowatt-hours of 
electricity used, quantity of fuel used, 
output of a process, hours of operation 
of equipment, distance travelled, and 
floor area of a building. 

GHG or Greenhouse gases means car-
bon dioxide (CO2), methane (CH4), ni-
trous oxide (N2O), nitrogen trifluoride 
(NF3), hydrofluorocarbons (HFCs), 
perfluorocarbons (PFCs), and sulfur 
hexafluoride (SF6). 

GHG emissions means direct and indi-
rect emissions of greenhouse gases ex-
pressed in metric tons of carbon diox-
ide equivalent (CO2e), of which: 

(1) Direct emissions are GHG emis-
sions from sources that are owned or 
controlled by a registrant. 

(2) Indirect emissions are GHG emis-
sions that result from the activities of 
the registrant but occur at sources not 
owned or controlled by the registrant. 

Internal carbon price means an esti-
mated cost of carbon emissions used in-
ternally within an organization. 

Operational boundaries means the 
boundaries that determine the direct 
and indirect emissions associated with 
the business operations owned or con-
trolled by a registrant. 

Organizational boundaries means the 
boundaries that determine the oper-
ations owned or controlled by a reg-
istrant for the purpose of calculating 
its GHG emissions. 

Renewable energy credit or certificate 
or REC means a credit or certificate 
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representing each megawatt-hour (1 
MWh or 1,000 kilowatt-hours) of renew-
able electricity generated and deliv-
ered to a power grid. 

Scenario analysis means a process for 
identifying and assessing a potential 
range of outcomes of various possible 
future climate scenarios, and how cli-
mate-related risks may impact a reg-
istrant’s business strategy, results of 
operations, or financial condition over 
time. 

Scope 1 emissions are direct GHG 
emissions from operations that are 
owned or controlled by a registrant. 

Scope 2 emissions are indirect GHG 
emissions from the generation of pur-
chased or acquired electricity, steam, 
heat, or cooling that is consumed by 
operations owned or controlled by a 
registrant. 

Transition plan means a registrant’s 
strategy and implementation plan to 
reduce climate-related risks, which 
may include a plan to reduce its GHG 
emissions in line with its own commit-
ments or commitments of jurisdictions 
within which it has significant oper-
ations. 

§ 229.1501 (Item 1501) Governance. 
(a) Describe the board of directors’ 

oversight of climate-related risks. If 
applicable, identify any board com-
mittee or subcommittee responsible for 
the oversight of climate-related risks 
and describe the processes by which the 
board or such committee or sub-
committee is informed about such 
risks. If there is a climate-related tar-
get or goal disclosed pursuant to 
§ 229.1504 or transition plan disclosed 
pursuant to § 229.1502(e)(1), describe 
whether and how the board of directors 
oversees progress against the target or 
goal or transition plan. 

(b) Describe management’s role in as-
sessing and managing the registrant’s 
material climate-related risks. In pro-
viding such disclosure, a registrant 
should address, as applicable, the fol-
lowing non-exclusive list of disclosure 
items: 

(1) Whether and which management 
positions or committees are respon-
sible for assessing and managing cli-
mate-related risks and the relevant ex-
pertise of such position holders or com-
mittee members in such detail as nec-

essary to fully describe the nature of 
the expertise; 

(2) The processes by which such posi-
tions or committees assess and manage 
climate-related risks; and 

(3) Whether such positions or com-
mittees report information about such 
risks to the board of directors or a 
committee or subcommittee of the 
board of directors. 

Instruction 1 to Item 1501: In the case 
of a foreign private issuer with a two- 
tier board of directors, for purposes of 
paragraph (a) of this section, the term 
‘‘board of directors’’ means the super-
visory or non-management board. In 
the case of a foreign private issuer 
meeting the requirements of § 240.10A– 
3(c)(3) of this chapter, for purposes of 
paragraph (a) of this section, the term 
‘‘board of directors’’ means the issuer’s 
board of auditors (or similar body) or 
statutory auditors, as applicable. 

Instruction 2 to Item 1501: Relevant ex-
pertise of management in paragraph 
(b)(1) of this section may include, for 
example: Prior work experience in cli-
mate-related matters; any relevant de-
grees or certifications; any knowledge, 
skills, or other background in climate- 
related matters. 

§ 229.1502 (Item 1502) Strategy. 

(a) Describe any climate-related 
risks that have materially impacted or 
are reasonably likely to have a mate-
rial impact on the registrant, including 
on its strategy, results of operations, 
or financial condition. In describing 
these material risks, a registrant must 
describe whether such risks are reason-
ably likely to manifest in the short- 
term (i.e., the next 12 months) and sep-
arately in the long-term (i.e., beyond 
the next 12 months). A registrant must 
disclose whether the risk is a physical 
or transition risk, providing informa-
tion necessary to an understanding of 
the nature of the risk presented and 
the extent of the registrant’s exposure 
to the risk, including the following 
non-exclusive list of disclosures, as ap-
plicable: 

(1) If a physical risk, whether it may 
be categorized as an acute or chronic 
risk, and the geographic location and 
nature of the properties, processes, or 
operations subject to the physical risk. 
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(2) If a transition risk, whether it re-
lates to regulatory, technological, mar-
ket (including changing consumer, 
business counterparty, and investor 
preferences), or other transition-re-
lated factors, and how those factors 
impact the registrant. A registrant 
that has significant operations in a ju-
risdiction that has made a GHG emis-
sions reduction commitment should 
consider whether it may be exposed to 
a material transition risk related to 
the implementation of the commit-
ment. 

(b) Describe the actual and potential 
material impacts of any climate-re-
lated risk identified in response to 
paragraph (a) of this section on the 
registrant’s strategy, business model, 
and outlook, including, as applicable, 
any material impacts on the following 
non-exclusive list of items: 

(1) Business operations, including the 
types and locations of its operations; 

(2) Products or services; 
(3) Suppliers, purchasers, or counter-

parties to material contracts, to the 
extent known or reasonably available; 

(4) Activities to mitigate or adapt to 
climate-related risks, including adop-
tion of new technologies or processes; 
and 

(5) Expenditure for research and de-
velopment. 

(c) Discuss whether and how the reg-
istrant considers any impacts described 
in response to paragraph (b) of this sec-
tion as part of its strategy, financial 
planning, and capital allocation, in-
cluding, as applicable: 

(1) Whether the impacts of the cli-
mate-related risks described in re-
sponse to paragraph (b) have been inte-
grated into the registrant’s business 
model or strategy, including whether 
and how resources are being used to 
mitigate climate-related risks; and 

(2) How any of the targets referenced 
in § 229.1504 or transition plans ref-
erenced in paragraph (e) of this section 
relate to the registrant’s business 
model or strategy. 

(d)(1) Discuss how any climate-re-
lated risks described in response to 
paragraph (a) of this section have ma-
terially impacted or are reasonably 
likely to materially impact the reg-
istrant’s business, results of oper-
ations, or financial condition. 

(2) Describe quantitatively and quali-
tatively the material expenditures in-
curred and material impacts on finan-
cial estimates and assumptions that, in 
management’s assessment, directly re-
sult from activities disclosed under 
paragraph (b)(4) of this section. 

(e)(1) If a registrant has adopted a 
transition plan to manage a material 
transition risk, describe the plan. To 
allow for an understanding of the reg-
istrant’s progress under the plan over 
time, a registrant must update its an-
nual report disclosure about the transi-
tion plan each fiscal year by describing 
any actions taken during the year 
under the plan, including how such ac-
tions have impacted the registrant’s 
business, results of operations, or fi-
nancial condition. 

(2) Include quantitative and quali-
tative disclosure of material expendi-
tures incurred and material impacts on 
financial estimates and assumptions as 
a direct result of the transition plan 
disclosed under paragraph (e)(1) of this 
section. 

(f) If a registrant uses scenario anal-
ysis to assess the impact of climate-re-
lated risks on its business, results of 
operations, or financial condition, and 
if, based on the results of such scenario 
analysis, the registrant determines 
that a climate-related risk is reason-
ably likely to have a material impact 
on its business, results of operations, 
or financial condition, the registrant 
must describe each such scenario in-
cluding a brief description of the pa-
rameters, assumptions, and analytical 
choices used, as well as the expected 
material impacts, including financial 
impacts, on the registrant under each 
such scenario. 

(g)(1) If a registrant’s use of an inter-
nal carbon price is material to how it 
evaluates and manages a climate-re-
lated risk identified in response to 
paragraph (a) of this section, disclose 
in units of the registrant’s reporting 
currency: 

(i) The price per metric ton of CO2e; 
and 

(ii) The total price, including how the 
total price is estimated to change over 
the time periods referenced in para-
graph (a) of this section, as applicable. 

(2) If a registrant uses more than one 
internal carbon price to evaluate and 
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manage a material climate-related 
risk, it must provide the disclosures re-
quired by this section for each internal 
carbon price and disclose its reasons 
for using different prices. 

(3) If the scope of entities and oper-
ations involved in the use of an inter-
nal carbon price described pursuant to 
this section is materially different 
from the organizational boundaries 
used for the purpose of calculating a 
registrant’s GHG emissions pursuant to 
§ 229.1505, briefly describe this dif-
ference. 

§ 229.1503 (Item 1503) Risk manage-
ment. 

(a) Describe any processes the reg-
istrant has for identifying, assessing, 
and managing material climate-related 
risks. In providing such disclosure, reg-
istrants should address, as applicable, 
the following non-exclusive list of dis-
closure items regarding how the reg-
istrant: 

(1) Identifies whether it has incurred 
or is reasonably likely to incur a mate-
rial physical or transition risk; 

(2) Decides whether to mitigate, ac-
cept, or adapt to the particular risk; 
and 

(3) Prioritizes whether to address the 
climate-related risk. 

(b) If managing a material climate- 
related risk, the registrant must dis-
close whether and how any processes 
described in response to paragraph (a) 
of this section have been integrated 
into the registrant’s overall risk man-
agement system or processes. 

§ 229.1504 (Item 1504) Targets and 
goals. 

(a) A registrant must disclose any 
climate-related target or goal if such 
target or goal has materially affected 
or is reasonably likely to materially 
affect the registrant’s business, results 
of operations, or financial condition. A 
registrant may provide the disclosure 
required by this section as part of its 
disclosure in response to §§ 229.1502 or 
229.1503. 

(b) In providing disclosure required 
by paragraph (a) of this section, a reg-
istrant must provide any additional in-
formation or explanation necessary to 
an understanding of the material im-
pact or reasonably likely material im-

pact of the target or goal, including, as 
applicable, but not limited to, a de-
scription of: 

(1) The scope of activities included in 
the target; 

(2) The unit of measurement; 
(3) The defined time horizon by which 

the target is intended to be achieved, 
and whether the time horizon is based 
on one or more goals established by a 
climate-related treaty, law, regulation, 
policy, or organization; 

(4) If the registrant has established a 
baseline for the target or goal, the de-
fined baseline time period and the 
means by which progress will be 
tracked; and 

(5) A qualitative description of how 
the registrant intends to meet its cli-
mate-related targets or goals. 

(c) Disclose any progress made to-
ward meeting the target or goal and 
how any such progress has been 
achieved. A registrant must update 
this disclosure each fiscal year by de-
scribing the actions taken during the 
year to achieve its targets or goals. 

(1) Include a discussion of any mate-
rial impacts to the registrant’s busi-
ness, results of operations, or financial 
condition as a direct result of the tar-
get or goal or the actions taken to 
make progress toward meeting the tar-
get or goal. 

(2) Include quantitative and quali-
tative disclosure of any material ex-
penditures and material impacts on fi-
nancial estimates and assumptions as a 
direct result of the target or goal or 
the actions taken to make progress to-
ward meeting the target or goal. 

(d) If carbon offsets or RECs have 
been used as a material component of a 
registrant’s plan to achieve climate-re-
lated targets or goals, separately dis-
close the amount of carbon avoidance, 
reduction or removal represented by 
the offsets or the amount of generated 
renewable energy represented by the 
RECs, the nature and source of the off-
sets or RECs, a description and loca-
tion of the underlying projects, any 
registries or other authentication of 
the offsets or RECs, and the cost of the 
offsets or RECs. 
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§ 229.1505 (Item 1505) GHG emissions 
metrics. 

(a)(1) A registrant that is a large ac-
celerated filer or an accelerated filer, 
each as defined in § 240.12b–2 of this 
chapter, must disclose its Scope 1 emis-
sions and/or its Scope 2 emissions, if 
such emissions are material, for its 
most recently completed fiscal year 
and, to the extent previously disclosed 
in a Commission filing, for the histor-
ical fiscal year(s) included in the con-
solidated financial statements in the 
filing. 

(2) For any GHG emissions required 
to be disclosed pursuant to paragraph 
(a)(1) of this section: 

(i) Disclose the registrant’s Scope 1 
emissions and/or Scope 2 emissions sep-
arately, each expressed in the aggre-
gate, in terms of CO2e. In addition, if 
any constituent gas of the disclosed 
emissions is individually material, dis-
close such constituent gas 
disaggregated from the other gases. 

(ii) Disclose the registrant’s Scope 1 
emissions and/or Scope 2 emissions in 
gross terms by excluding the impact of 
any purchased or generated offsets. 

(3)(i) A smaller reporting company, 
as defined by §§ 229.10(f)(1), 230.405, and 
240.12b–2 of this chapter, and an emerg-
ing growth company, as defined by 
§§ 230.405 and 240.12b–2 of this chapter, 
are exempt from, and need not comply 
with, the disclosure requirements of 
this section. 

(ii) A registrant is not required to in-
clude GHG emissions from a manure 
management system when disclosing 
its overall Scopes 1 and 2 emissions 
pursuant to paragraph (a)(1) of this sec-
tion so long as implementation of such 
a provision is subject to restrictions on 
appropriated funds or otherwise prohib-
ited under federal law. 

(b)(1) Describe the methodology, sig-
nificant inputs, and significant as-
sumptions used to calculate the reg-
istrant’s GHG emissions disclosed pur-
suant to this section. This description 
must include: 

(i) The organizational boundaries 
used when calculating the registrant’s 
disclosed GHG emissions, including the 
method used to determine those bound-
aries. If the organizational boundaries 
materially differ from the scope of en-
tities and operations included in the 

registrant’s consolidated financial 
statements, provide a brief explanation 
of this difference in sufficient detail for 
a reasonable investor to understand; 

(ii) A brief discussion of, in sufficient 
detail for a reasonable investor to un-
derstand, the operational boundaries 
used, including the approach to cat-
egorization of emissions and emissions 
sources; and 

(iii) A brief description of, in suffi-
cient detail for a reasonable investor to 
understand, the protocol or standard 
used to report the GHG emissions, in-
cluding the calculation approach, the 
type and source of any emission factors 
used, and any calculation tools used to 
calculate the GHG emissions. 

(2) A registrant may use reasonable 
estimates when disclosing its GHG 
emissions as long as it also describes 
the underlying assumptions, and its 
reasons for using, the estimates. 

(c)(1) Any GHG emissions metrics re-
quired to be disclosed pursuant to this 
section in a registrant’s annual report 
on Form 10–K filed with the Commis-
sion may be incorporated by reference 
from the registrant’s Form 10–Q for the 
second fiscal quarter in the fiscal year 
immediately following the year to 
which the GHG emissions metrics dis-
closure relates, or may be included in 
an amended annual report on Form 10– 
K no later than the due date for such 
Form 10–Q. If the registrant is a for-
eign private issuer, as defined in 
§§ 230.405 and 240.3b–4(c) of this chapter, 
such information may be disclosed in 
an amendment to its annual report on 
Form 20–F (§ 249.220f of this chapter), 
which shall be due no later than 225 
days after the end of the fiscal year to 
which the GHG emissions metrics dis-
closure relates. In either case, the reg-
istrant must include an express state-
ment in its annual report indicating its 
intention to incorporate by reference 
this information from either a quar-
terly report on Form 10–Q or amend its 
annual report on Form 10–K or Form 
20–F to provide this information by the 
due date specified by this section. 

(2) In the case of a registration state-
ment filed under the Securities Act of 
1933 [15 U.S.C. 77a et seq.] or filed on 
Form 10 (§ 249.210 of this chapter) or 
Form 20–F (§ 249.220f of this chapter) 
under the Securities Exchange Act of 
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1934 [15 U.S.C. 78a et seq.], any GHG 
emissions metrics required to be dis-
closed pursuant to paragraph (a) of this 
section must be provided as of the most 
recently completed fiscal year that is 
at least 225 days prior to the date of ef-
fectiveness of the registration state-
ment. 

§ 229.1506 (Item 1506) Attestation of 
Scope 1 and Scope 2 emissions dis-
closure. 

(a) Attestation. (1) A registrant that is 
required to provide Scope 1 and/or 
Scope 2 emissions disclosure pursuant 
to § 229.1505 must include an attesta-
tion report covering such disclosure in 
the relevant filing, subject to the fol-
lowing provisions: 

(i) For filings made by an accelerated 
filer beginning the third fiscal year 
after the compliance date for § 229.1505 
and thereafter, the attestation engage-
ment must, at a minimum, be at a lim-
ited assurance level and cover the reg-
istrant’s Scope 1 and/or Scope 2 emis-
sions disclosure; 

(ii) For filings made by a large accel-
erated filer beginning the third fiscal 
year after the compliance date for 
§ 229.1505, the attestation engagement 
must, at a minimum, be at a limited 
assurance level and cover the reg-
istrant’s Scope 1 and/or Scope 2 emis-
sions disclosure; and 

(iii) For filings made by a large ac-
celerated filer beginning the seventh 
fiscal year after the compliance date 
for § 229.1505 and thereafter, the attes-
tation engagement must be at a rea-
sonable assurance level and cover the 
registrant’s Scope 1 and/or Scope 2 
emissions disclosure. 

(2) Any attestation report required 
under this section must be provided 
pursuant to standards that are: 

(i) Publicly available at no cost or 
that are widely used for GHG emissions 
assurance; and 

(ii) Established by a body or group 
that has followed due process proce-
dures, including the broad distribution 
of the framework for public comment. 

(3) A registrant that is required to 
provide Scope 1 and/or Scope 2 emis-
sions disclosure pursuant to § 229.1505 
that obtains voluntary assurance over 
its GHG emissions disclosure prior to 
the first required fiscal year for assur-

ance must comply with paragraph (e) 
of this section. Voluntary assurance 
obtained by such registrant after the 
first required fiscal year that is in ad-
dition to any required assurance must 
follow the requirements of paragraphs 
(b) through (d) of this section and must 
use the same attestation standard as 
the required assurance over Scope 1 
and/or Scope 2 emissions disclosure. 

(b) GHG emissions attestation provider. 
The GHG emissions attestation report 
required by paragraph (a) of this sec-
tion must be prepared and signed by a 
GHG emissions attestation provider. A 
GHG emissions attestation provider 
means a person or a firm that has all of 
the following characteristics: 

(1) Is an expert in GHG emissions by 
virtue of having significant experience 
in measuring, analyzing, reporting, or 
attesting to GHG emissions. Signifi-
cant experience means having suffi-
cient competence and capabilities nec-
essary to: 

(i) Perform engagements in accord-
ance with attestation standards and 
applicable legal and regulatory re-
quirements; and 

(ii) Enable the service provider to 
issue reports that are appropriate 
under the circumstances. 

(2) Is independent with respect to the 
registrant, and any of its affiliates, for 
whom it is providing the attestation 
report, during the attestation and pro-
fessional engagement period. 

(i) A GHG emissions attestation pro-
vider is not independent if such attes-
tation provider is not, or a reasonable 
investor with knowledge of all relevant 
facts and circumstances would con-
clude that such attestation provider is 
not, capable of exercising objective and 
impartial judgment on all issues en-
compassed within the attestation pro-
vider’s engagement. 

(ii) In determining whether a GHG 
emissions attestation provider is inde-
pendent, the Commission will consider: 

(A) Whether a relationship or the 
provision of a service creates a mutual 
or conflicting interest between the at-
testation provider and the registrant 
(or any of its affiliates), places the at-
testation provider in the position of at-
testing to such attestation provider’s 
own work, results in the attestation 
provider acting as management or an 
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employee of the registrant (or any of 
its affiliates), or places the attestation 
provider in a position of being an advo-
cate for the registrant (or any of its af-
filiates); and 

(B) All relevant circumstances, in-
cluding all financial or other relation-
ships between the attestation provider 
and the registrant (or any of its affili-
ates), and not just those relating to re-
ports filed with the Commission. 

(iii) The term ‘‘affiliate’’ as used in 
this section has the meaning provided 
in § 210.2–01 of this chapter, except that 
references to ‘‘audit’’ are deemed to be 
references to the attestation services 
provided pursuant to this section. 

(iv) The term ‘‘attestation and pro-
fessional engagement period’’ as used 
in this section means both: 

(A) The period covered by the attes-
tation report; and 

(B) The period of the engagement to 
attest to the registrant’s GHG emis-
sions or to prepare a report filed with 
the Commission (‘‘the professional en-
gagement period’’). The professional 
engagement period begins when the 
GHG attestation service provider ei-
ther signs an initial engagement letter 
(or other agreement to attest to a reg-
istrant’s GHG emissions) or begins at-
test procedures, whichever is earlier. 

(c) Attestation report requirements. The 
form and content of the attestation re-
port must follow the requirements set 
forth by the attestation standard (or 
standards) used by the GHG emissions 
attestation provider. 

(d) Additional disclosure by the reg-
istrant. In addition to including the 
GHG emissions attestation report re-
quired by paragraph (a) of this section, 
a large accelerated filer and an acceler-
ated filer must disclose, alongside the 
GHG emissions disclosure to which the 
attestation report relates, after re-
questing relevant information from 
any GHG emissions attestation pro-
vider as necessary: 

(1) Whether the GHG emissions attes-
tation provider is subject to any over-
sight inspection program, and if so, 
which program (or programs), and 
whether the GHG emissions attestation 
engagement is included within the 
scope of authority of such oversight in-
spection program. 

(2)(i) Whether any GHG emissions at-
testation provider that was previously 
engaged to provide attestation over the 
registrant’s GHG emissions disclosure 
pursuant to paragraph (a) of this sec-
tion for the fiscal year period covered 
by the attestation report resigned (or 
indicated that it declined to stand for 
re-appointment after the completion of 
the attestation engagement) or was 
dismissed. If so, 

(A) State whether the former GHG 
emissions attestation provider re-
signed, declined to stand for re-ap-
pointment, or was dismissed and the 
date thereof; and 

(B) State whether during the per-
formance of the attestation engage-
ment for the fiscal year period covered 
by the attestation report there were 
any disagreements with the former 
GHG emissions attestation provider on 
any matter of measurement or disclo-
sure of GHG emissions or attestation 
scope of procedures. Also, 

(1) Describe each such disagreement; 
and 

(2) State whether the registrant has 
authorized the former GHG emissions 
attestation provider to respond fully to 
the inquiries of the successor GHG 
emissions attestation provider con-
cerning the subject matter of each such 
disagreement. 

(ii) The term ‘‘disagreements’’ as 
used in this section shall be interpreted 
broadly, to include any difference of 
opinion concerning any matter of 
measurement or disclosure of GHG 
emissions or attestation scope or pro-
cedures that (if not resolved to the sat-
isfaction of the former GHG emissions 
attestation provider) would have 
caused it to make reference to the sub-
ject matter of the disagreement in con-
nection with its report. It is not nec-
essary for there to have been an argu-
ment to have had a disagreement, 
merely a difference of opinion. For pur-
poses of this section, however, the term 
disagreements does not include initial 
differences of opinion based on incom-
plete facts or preliminary information 
that were later resolved to the former 
GHG emissions attestation provider’s 
satisfaction by, and providing the reg-
istrant and the GHG emissions attesta-
tion provider do not continue to have a 
difference of opinion upon, obtaining 

VerDate Sep<11>2014 09:23 Jul 24, 2025 Jkt 265061 PO 00000 Frm 00659 Fmt 8010 Sfmt 8010 Y:\SGML\265061.XXX 265061sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



650 

17 CFR Ch. II (4–1–25 Edition) § 229.1507 

additional relevant facts or informa-
tion. The disagreements required to be 
reported in response to this section in-
clude both those resolved to the former 
GHG emissions attestation provider’s 
satisfaction and those not resolved to 
the former provider’s satisfaction. Dis-
agreements contemplated by this sec-
tion are those that occur at the deci-
sion-making level, i.e., between per-
sonnel of the registrant responsible for 
presentation of its GHG emissions dis-
closure and personnel of the GHG emis-
sions attestation provider responsible 
for rendering its report. 

(iii) In determining whether any dis-
agreement has occurred, an oral com-
munication from the engagement part-
ner or another person responsible for 
rendering the GHG emissions attesta-
tion provider’s opinion or conclusion 
(or their designee) will generally suf-
fice as a statement of a disagreement 
at the ‘‘decision-making level’’ within 
the GHG emissions attestation pro-
vider and require disclosure under this 
section. 

(e) Disclosure of voluntary assurance. A 
registrant that is not required to in-
clude a GHG emissions attestation re-
port pursuant to paragraph (a) of this 
section must disclose in the filing the 
following information if the reg-
istrant’s GHG emissions disclosure in 
the filing were subject to third-party 
assurance: 

(1) Identification of the service pro-
vider of such assurance; 

(2) Description of the assurance 
standard used; 

(3) Description of the level and scope 
of assurance services provided; 

(4) Brief description of the results of 
the assurance services; 

(5) Whether the service provider has 
any material business relationships 
with or has provided any material pro-
fessional services to the registrant; and 

(6) Whether the service provider is 
subject to any oversight inspection 
program, and if so, which program (or 
programs) and whether the assurance 
services over GHG emissions are in-
cluded within the scope of authority of 
such oversight inspection program. 

(f) Location of disclosure. A registrant 
must include the attestation report 
and disclosure required by this section 
in the filing that contains the GHG 

emissions disclosure to which the re-
port and disclosure relate. If, in accord-
ance with the requirements in 
§ 229.1505, a registrant elects to incor-
porate by reference its GHG emissions 
disclosure from its Form 10–Q 
(§ 249.308a of this chapter) for the sec-
ond fiscal quarter in the fiscal year im-
mediately following the year to which 
the GHG emissions disclosure relates 
or to provide this information in an 
amended annual report on Form 10–K 
(§ 249.310 of this chapter) or 20–F 
(§ 249.220f of this chapter), then the reg-
istrant must include an express state-
ment in its annual report indicating its 
intention to incorporate by reference 
the attestation report from either a 
quarterly report on Form 10–Q or 
amend its annual report on Form 10–K 
or Form 20–F to provide the attesta-
tion report by the due date specified in 
§ 229.1505. 

Instruction 1 to Item 1506: A registrant 
that obtains assurance from an attes-
tation provider at the limited assur-
ance level should refer to § 229.601(b)(27) 
and paragraph 18 of Form 20–F’s In-
structions as to Exhibits. 

§ 229.1507 (Item 1507) Safe harbor for 
certain climate-related disclosures. 

(a)(1) The safe harbors for forward- 
looking statements in section 27A of 
the Securities Act of 1933 (15 U.S.C. 
77z–2) and section 21E of the Securities 
Exchange Act of 1934 (15 U.S.C. 78u–5) 
(‘‘statutory safe harbors’’) apply as 
provided in this section to information 
provided pursuant to §§ 229.1502(e), 
229.1502(f), 229.1502(g), and 229.1504. 

(2) The safe harbor provided by this 
section applies to a forward-looking 
statement specified in the statutory 
safe harbors: 

(i) Made in connection with an offer-
ing of securities by a blank check com-
pany, as specified in 15 U.S.C. 77z– 
2(b)(1)(B) and 15 U.S.C. 78u–5(b)(1)(B); 

(ii) Made with respect to the business 
or operations of an issuer of penny 
stock, as specified in 15 U.S.C. 77z– 
2(b)(1)(C) and 15 U.S.C. 78u–5(b)(1)(C); 

(iii) Made in connection with a rollup 
transaction, as specified in 15 U.S.C. 
77z–2(b)(1)(D) and 15 U.S.C. 78u– 
5(b)(1)(D); 

(iv) Made in connection with an ini-
tial public offering, as specified in 15 
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U.S.C. 77z–2(b)(2)(D) and 15 U.S.C. 78u– 
5(b)(2)(D); and 

(v) Made in connection with an offer-
ing by, or relating to the operations of, 
a partnership, limited liability com-
pany, or a direct participation invest-
ment program, as specified in 15 U.S.C. 
77z–2(b)(2)(E) and 15 U.S.C. 78u– 
5(b)(2)(E). 

(3) Notwithstanding 15 U.S.C. 77z– 
2(a)(1) and 15 U.S.C. 78–u(a)(1), the safe 
harbor provided by this section will 
apply where an issuer that, at the time 
that the statement is made, is not sub-
ject to the reporting requirements of 
section 13(a) or section 15(d) of the Se-
curities Exchange Act of 1934. 

(b) For purposes of paragraph (a) of 
this section, all information required 
by §§ 229.1502(e), 229.1502(f), 229.1502(g), 
and 229.1504 is considered a forward- 
looking statement for purposes of the 
statutory safe harbors, except for his-
torical facts, including, as non-exclu-
sive examples, terms related to carbon 
offsets or RECs described pursuant to 
§ 229.1504 and statements in response to 
§§ 229.1502(e) or 229.1504 about material 
expenditures actually incurred. 

§ 229.1508 (Item 1508) Interactive data 
requirement. 

Provide the disclosure required by 
this subpart 1500 in an Interactive Data 
File as required by § 232.405 of this 
chapter (Rule 405 of Regulation S–T) in 
accordance with the EDGAR Filer 
Manual (see § 232.301 of this chapter). 

Subpart 229.1600—Special 
Purpose Acquisition Companies 

SOURCE: 89 FR 14316, Feb. 26, 2024, unless 
otherwise noted. 

§ 229.1601 (Item 1601) Definitions. 
For the purposes of this subpart: 
(a) De-SPAC transaction. The term de- 

SPAC transaction means a business 
combination, such as a merger, consoli-
dation, exchange of securities, acquisi-
tion of assets, reorganization, or simi-
lar transaction, involving a special 
purpose acquisition company and one 
or more target companies (contem-
poraneously, in the case of more than 
one target company). 

(b) Special purpose acquisition company 
(SPAC). The term special purpose acqui-

sition company (SPAC) means a com-
pany that has: 

(1) Indicated that its business plan is 
to: 

(i) Conduct a primary offering of se-
curities that is not subject to the re-
quirements of § 230.419 of this chapter 
(Rule 419 under the Securities Act); 

(ii) Complete a business combination, 
such as a merger, consolidation, ex-
change of securities, acquisition of as-
sets, reorganization, or similar trans-
action, with one or more target compa-
nies within a specified time frame; and 

(iii) Return proceeds from the offer-
ing and any concurrent offering (if 
such offering or concurrent offering in-
tends to raise proceeds) to its security 
holders if the company does not com-
plete a business combination, such as a 
merger, consolidation, exchange of se-
curities, acquisition of assets, reorga-
nization, or similar transaction, with 
one or more target companies within 
the specified time frame; or 

(2) Represented that it pursues or 
will pursue a special purpose acquisi-
tion company strategy. 

(c) SPAC sponsor. The term SPAC 
sponsor means any entity and/or person 
primarily responsible for organizing, 
directing, or managing the business 
and affairs of a special purpose acquisi-
tion company, excluding, if an entity is 
a SPAC sponsor, officers and directors 
of the special purpose acquisition com-
pany who are not affiliates of any such 
entity that is a SPAC sponsor. 

(d) Target company. The term target 
company means an operating company, 
business or assets. 

§ 229.1602 (Item 1602) Registered offer-
ings by special purpose acquisition 
companies. 

(a) Forepart of registration statement 
and outside cover page of the prospectus. 
In addition to the information required 
by § 229.501 (Item 501 of Regulation S– 
K), provide the following information 
on the outside front cover page of the 
prospectus in plain English as required 
by § 230.421(d) of this chapter: 

(1) State the time frame for the spe-
cial purpose acquisition company to 
consummate a de-SPAC transaction 
and whether this time frame may be 
extended. 
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(2) State whether security holders 
will have the opportunity to redeem 
the securities offered and whether the 
redemptions will be subject to any lim-
itations. 

(3) State the amount of the com-
pensation received or to be received by 
the SPAC sponsor, its affiliates, and 
promoters, the amount of securities 
issued or to be issued by the SPAC to 
the SPAC sponsor, its affiliates, and 
promoters and the price paid or to be 
paid for such securities, and whether 
this compensation and securities 
issuance may result in a material dilu-
tion of the purchasers’ equity inter-
ests. Provide a cross-reference, high-
lighted by prominent type or in an-
other manner, to the locations of re-
lated disclosures in the prospectus. 

(4) Disclose in the tabular format 
specified below at quartile intervals 
based on percentages of the maximum 
redemption threshold: the offering 
price; as of the most recent balance 
sheet date filed, the net tangible book 
value per share, as adjusted, as if the 
offering and assumed redemption levels 
have occurred and to give effect to ma-
terial probable or consummated trans-
actions (other than the completion of a 
de-SPAC transaction); and the dif-
ference between the offering price and 
such net tangible book value per share, 
as adjusted. Provide a cross-reference, 
highlighted by prominent type or in 
another manner, to the locations of re-
lated disclosures in the prospectus: 

TABLE 1 TO PARAGRAPH (a)(4) 
NET TANGIBLE BOOK VALUE PER SHARE, AS ADJUSTED 

Offering Price of ll 

25% of Maximum 
redemption 

50% of Maximum 
redemption 

75% of Maximum 
redemption Maximum redemption 

Instruction 1 to paragraph (a)(4). If the 
offering includes an over-allotment op-
tion, include separate rows in the tab-
ular disclosure showing the informa-
tion required by this paragraph (a)(4) 
with and without the exercise of the 
over-allotment option. 

(5) State whether there may be ac-
tual or potential material conflicts of 
interest between the SPAC sponsor, its 
affiliates, or promoters; and purchasers 
in the offering. Provide a cross-ref-
erence, highlighted by prominent type 
or in another manner, to the locations 
of related disclosures in the prospectus. 

(b) Prospectus summary. The informa-
tion required by § 229.503(a) (Item 503(a) 
of Regulation S–K) must include a brief 
description of the following in plain 
English as required by § 230.421(d) of 
this chapter: 

(1) The manner in which the special 
purpose acquisition company will iden-
tify and evaluate potential business 
combination candidates and whether it 
will solicit shareholder approval for 
the de-SPAC transaction; 

(2) The material terms of the trust or 
escrow account and the amount or per-
centage of the gross offering proceeds 

that the special purpose acquisition 
company will place in the trust or es-
crow account; 

(3) The material terms of the securi-
ties being offered, including redemp-
tion rights, and whether the securities 
are the same class as those held by the 
SPAC sponsor and its affiliates; 

(4) The period of time in which the 
special purpose acquisition company 
intends to consummate a de-SPAC 
transaction and its plans in the event 
that it does not consummate a de- 
SPAC transaction within this time pe-
riod, including whether, and if so, how, 
it may extend the time period; any lim-
itations on extensions, including the 
number of times; the consequences to 
the SPAC sponsor of not completing an 
extension of this time period; and 
whether security holders will have vot-
ing or redemption rights with respect 
to such an extension; 

(5) Any plans to seek additional 
financings and how the terms of addi-
tional financings may impact unaffili-
ated security holders; 

(6) In a tabular format, the nature 
and amount of the compensation re-
ceived or to be received by the SPAC 
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sponsor, its affiliates, and promoters, 
the amount of securities issued or to be 
issued by the SPAC to the SPAC spon-
sor, its affiliates, and promoters and 
the price paid or to be paid for such se-
curities, and, outside of the table, the 
extent to which this compensation and 
securities issuance may result in a ma-
terial dilution of the purchasers’ eq-
uity interests; and 

(7) Any actual or potential material 
conflict of interest between the SPAC 
sponsor, its affiliates, or promoters; 
and purchasers in the offering, includ-
ing those that may arise in deter-
mining whether to pursue a de-SPAC 
transaction. 

(c) Dilution. Disclose in a tabular for-
mat for the same quartile intervals as 
in paragraph (a)(4) of this section: the 
offering price; net tangible book value 
per share, as adjusted, determined in 
the same manner as in paragraph (a)(4); 
and the difference between the offering 
price and such net tangible book value 
per share, as adjusted. The tabular dis-
closure must show: the nature and 
amounts of each source of dilution used 
to determine net tangible book value 
per share, as adjusted; the number of 
shares used to determine net tangible 
book value per share, as adjusted; and 
any adjustments to the number of 
shares used to determine the per share 
component of net tangible book value 
per share, as adjusted. Outside of the 
table, describe each material potential 
source of future dilution following the 
registered offering by the special pur-
pose acquisition company, including 
sources not included in the table with 
respect to the determination of net 
tangible book value per share, as ad-
justed. Provide a description of the 
model, methods, assumptions, esti-
mates, and parameters necessary to 
understand the tabular disclosure. 

§ 229.1603 (Item 1603) SPAC sponsor; 
conflicts of interest. 

(a) SPAC sponsor, its affiliates, and 
promoters. Provide the following infor-
mation about the SPAC sponsor, its af-
filiates, and promoters of the special 
purpose acquisition company: 

(1) State the SPAC sponsor’s name 
and describe the SPAC sponsor’s form 
of organization. 

(2) Describe the general character of 
the SPAC sponsor’s business. 

(3) Describe the experience of the 
SPAC sponsor, its affiliates, and any 
promoters in organizing special pur-
pose acquisition companies and the ex-
tent to which the SPAC sponsor, its af-
filiates, and the promoters are involved 
in other special purpose acquisition 
companies. 

(4) Describe the material roles and 
responsibilities of the SPAC sponsor, 
its affiliates, and any promoters in di-
recting and managing the special pur-
pose acquisition company’s activities. 

(5) Describe any agreement, arrange-
ment, or understanding between the 
SPAC sponsor and the special purpose 
acquisition company, its officers, di-
rectors, or affiliates with respect to de-
termining whether to proceed with a 
de-SPAC transaction. 

(6) Disclose the nature (e.g., cash, 
shares of stock, warrants and rights) 
and amounts of all compensation that 
has been or will be awarded to, earned 
by, or paid to the SPAC sponsor, its af-
filiates, and any promoters for all serv-
ices rendered or to be rendered in all 
capacities to the special purpose acqui-
sition company and its affiliates and 
the amount of securities issued or to be 
issued by the SPAC to the SPAC spon-
sor, its affiliates, and any promoters 
and the price paid or to be paid for 
such securities. Disclose any cir-
cumstances or arrangements under 
which the SPAC sponsor, its affiliates, 
and promoters, directly or indirectly, 
have transferred or could transfer own-
ership of securities of the SPAC, or 
that have resulted or could result in 
the surrender or cancellation of such 
securities. In addition, disclose the na-
ture and amounts of any reimburse-
ments to be paid to the SPAC sponsor, 
its affiliates, and any promoters upon 
the completion of a de-SPAC trans-
action. 

(7) Identify the controlling persons of 
the SPAC sponsor. Disclose, as of the 
most recent practicable date, the per-
sons who have direct and indirect ma-
terial interests in the SPAC sponsor, as 
well as the nature and amount of their 
interests. 

(8) Describe any agreement, arrange-
ment, or understanding, including any 
payments, between the SPAC sponsor 
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and unaffiliated security holders of the 
special purpose acquisition company 
regarding the redemption of out-
standing securities of the special pur-
pose acquisition company. 

(9) Disclose, in a tabular format to 
the extent practicable, the material 
terms of any agreement, arrangement, 
or understanding regarding restrictions 
on whether and when the SPAC sponsor 
and its affiliates may sell securities of 
the special purpose acquisition com-
pany, including the date(s) on which 
the agreement, arrangement, or under-
standing may expire; the natural per-
sons and entities subject to such an 
agreement, arrangement, or under-
standing; any exceptions under such an 
agreement, arrangement, or under-
standing; and any terms that would re-
sult in an earlier expiration of such an 
agreement, arrangement, or under-
standing. 

(b) Conflicts of interest. Describe any 
actual or potential material conflict of 
interest, including any material con-
flict of interest that may arise in de-
termining whether to proceed with a 
de-SPAC transaction and any material 
conflict of interest arising from the 
manner in which the special purpose 
acquisition company compensates a 
SPAC sponsor, officers, or directors or 
the manner in which a SPAC sponsor 
compensates its officers and directors, 
between: 

(1) The SPAC sponsor or its affiliates; 
the special purpose acquisition com-
pany’s officers, directors, or promoters; 
or the target company’s officers or di-
rectors; and 

(2) Unaffiliated security holders of 
the SPAC. 

(c) SPAC officer and director fiduciary 
duties. Briefly describe the fiduciary 
duties of each officer and director of 
the special purpose acquisition com-
pany to other companies to which they 
have fiduciary duties. 

§ 229.1604 (Item 1604) De-SPAC trans-
actions. 

(a) Forepart of registration statement 
and outside cover page of the prospectus. 
In addition to the information required 
by § 229.501 (Item 501 of Regulation S– 
K), provide the following information 
on the outside front cover page of the 

prospectus in plain English as required 
by § 230.421(d) of this chapter: 

(1) State the determination, if any, of 
the board of directors (or similar gov-
erning body) of the special purpose ac-
quisition company disclosed in re-
sponse to § 229.1606(a) (Item 1606(a) of 
Regulation S–K) and, if applicable, that 
the special purpose acquisition com-
pany or the SPAC sponsor has received 
a report, opinion, or appraisal referred 
to in § 229.1607(a) (Item 1607(a) of Regu-
lation S–K). 

(2) Describe briefly any material fi-
nancing transactions that have oc-
curred since the initial public offering 
of the special purpose acquisition com-
pany or will occur in connection with 
the consummation of the de-SPAC 
transaction. 

(3) State the amount of the com-
pensation received or to be received by 
the SPAC sponsor, its affiliates, and 
promoters in connection with the de- 
SPAC transaction or any related fi-
nancing transaction; the amount of se-
curities issued or to be issued by the 
SPAC to the SPAC sponsor, its affili-
ates, and promoters and the price paid 
or to be paid for such securities in con-
nection with the de-SPAC transaction 
or any related financing transaction; 
and whether this compensation and se-
curities issuance may result in a mate-
rial dilution of the equity interests of 
non-redeeming shareholders who hold 
the securities until the consummation 
of the de-SPAC transaction. Provide a 
cross-reference, highlighted by promi-
nent type or in another manner, to the 
locations of related disclosures in the 
prospectus. 

(4) State whether, in connection with 
the de-SPAC transaction, there may be 
any actual or potential material con-
flict of interest, including any material 
conflict of interest that may arise in 
determining whether to proceed with a 
de-SPAC transaction and any material 
conflict of interest arising from the 
manner in which the special purpose 
acquisition company compensates a 
SPAC sponsor, officers, and directors 
or the manner in which a SPAC spon-
sor compensates its officers and direc-
tors, between: on one hand, the SPAC 
sponsors, their affiliates, SPAC offi-
cers, SPAC directors, or promoters, 
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target company officers or target com-
pany directors; and, on the other hand, 
unaffiliated security holders of the 
SPAC. Provide a cross-reference, high-
lighted by prominent type or in an-
other manner, to the locations of re-
lated disclosures in the prospectus. 

(b) Prospectus summary. The informa-
tion required by § 229.503(a) (Item 503(a) 
of Regulation S–K) must include a brief 
description of the following in plain 
English as required by § 230.421(d) of 
this chapter: 

(1) The background and material 
terms of the de-SPAC transaction; 

(2) The determination, if any, of the 
board of directors (or similar governing 
body) of the special purpose acquisition 
company disclosed in response to 
§ 229.1606(a) (Item 1606(a) of Regulation 
S–K), the material factors that the 
board of directors (or similar governing 
body) of the special purpose acquisition 
company considered in making such 
determination, and any report, opin-
ion, or appraisal referred to in 
§ 229.1607(a) (Item 1607(a) of Regulation 
S–K); 

(3) In connection with the de-SPAC 
transaction, any actual or potential 
material conflict of interest between: 

(i) The SPAC sponsor, SPAC officers, 
SPAC directors, SPAC affiliates or pro-
moters, target company officers, or 
target company directors; and 

(ii) Unaffiliated security holders of 
the SPAC; 

(4) In a tabular format, the terms and 
amount of the compensation received 
or to be received by the SPAC sponsor, 
its affiliates, and promoters in connec-
tion with the de-SPAC transaction or 
any related financing transaction, the 
amount of securities issued or to be 
issued by the SPAC to the SPAC spon-
sor, its affiliates, and promoters and 
the price paid or to be paid for such se-
curities in connection with the de- 
SPAC transaction or any related fi-
nancing transaction; and, outside of 
the table, the extent to which that 
compensation and securities issuance 
has resulted or may result in a mate-
rial dilution of the equity interests of 
non-redeeming shareholders of the spe-
cial purpose acquisition company; 

(5) The material terms of any mate-
rial financing transactions that have 
occurred or will occur in connection 

with the consummation of the de-SPAC 
transaction, the anticipated use of pro-
ceeds from these financing trans-
actions and the dilutive impact, if any, 
of these financing transactions on non- 
redeeming shareholders; and 

(6) The rights of security holders to 
redeem the outstanding securities of 
the special purpose acquisition com-
pany and the potential dilutive impact 
of redemptions on non-redeeming 
shareholders. 

(c) Dilution. Disclose in a tabular for-
mat that includes intervals rep-
resenting selected potential redemp-
tion levels that may occur across a rea-
sonably likely range of outcomes: the 
offering price disclosed pursuant to 
§ 229.1602(a)(4) (Item 1602(a)(4)) in the 
initial registered offering by the SPAC; 
as of the most recent balance sheet 
date filed, the net tangible book value 
per share, as adjusted, as if the selected 
redemption levels have occurred, and 
to give effect to, while excluding the 
de-SPAC transaction itself, material 
probable or consummated transactions 
and other material effects on the 
SPAC’s net tangible book value per 
share from the de-SPAC transaction; 
and the difference between such offer-
ing price and such net tangible book 
value per share, as adjusted. The tab-
ular disclosure must show: the nature 
and amounts of each source of dilution 
used to determine net tangible book 
value per share, as adjusted; the num-
ber of shares used to determine net 
tangible book value per share, as ad-
justed; and any adjustments to the 
number of shares used to determine the 
per share component of net tangible 
book value per share, as adjusted. Out-
side of the table, describe each mate-
rial potential source of future dilution 
that non-redeeming shareholders may 
experience by electing not to tender 
their shares in connection with the de- 
SPAC transaction, including sources 
not included in the table with respect 
to the determination of net tangible 
book value per share, as adjusted. 

(1) With respect to each redemption 
level, state the company valuation at 
or above which the potential dilution 
results in the amount of the non-re-
deeming shareholders’ interest per 
share being at least the initial public 
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offering price per share of common 
stock. 

(2) Provide a description of the 
model, methods, assumptions, esti-
mates, and parameters necessary to 
understand the tabular disclosure. 

§ 229.1605 (Item 1605) Background of 
and reasons for the de-SPAC trans-
action; terms of the de-SPAC trans-
action; effects. 

(a) Provide a summary of the back-
ground of the de-SPAC transaction. 
Such summary must include a descrip-
tion of any contacts, negotiations, or 
transactions that have occurred con-
cerning the de-SPAC transaction. 

(b) State the material terms of the 
de-SPAC transaction, including but not 
limited to: 

(1) A brief description of the de-SPAC 
transaction; 

(2) A brief description of any related 
financing transaction, including any 
payments from the SPAC sponsor to 
investors in connection with the fi-
nancing transaction; 

(3) A reasonably detailed discussion 
of the reasons of the SPAC and the tar-
get company for engaging in the de- 
SPAC transaction and reasons of the 
SPAC for the structure and timing of 
the de-SPAC transaction and any re-
lated financing transaction; 

(4) An explanation of any material 
differences in the rights of SPAC and 
target company security holders as 
compared with security holders of the 
combined company as a result of the 
de-SPAC transaction; 

(5) A brief statement as to the ac-
counting treatment of the de-SPAC 
transaction; and 

(6) The Federal income tax con-
sequences of the de-SPAC transaction 
to the SPAC, the target company, and 
their respective security holders. 

(c) Describe the effects of the de- 
SPAC transaction and any related fi-
nancing transaction on the special pur-
pose acquisition company and its affili-
ates, the SPAC sponsor and its affili-
ates, the target company and its affili-
ates, and unaffiliated security holders 
of the special purpose acquisition com-
pany. The description must include a 
reasonably detailed discussion of both 
the benefits and detriments of the de- 
SPAC transaction and any related fi-

nancing transaction to the special pur-
pose acquisition company and its affili-
ates, the SPAC sponsor and its affili-
ates, the target company and its affili-
ates, and unaffiliated security holders 
of the special purpose acquisition com-
pany. The benefits and detriments of 
the de-SPAC transaction and any re-
lated financing transaction must be 
quantified to the extent practicable. 

(d) Disclose any material interests in 
the de-SPAC transaction or any related 
financing transaction: held by the 
SPAC sponsor or the special purpose 
acquisition company’s officers or direc-
tors, including fiduciary or contractual 
obligations to other entities as well as 
any interest in, or affiliation with, the 
target company; or held by the target 
company’s officers or directors that 
consist of any interest in, or affiliation 
with, the SPAC sponsor or the special 
purpose acquisition company. 

(e) State whether or not security 
holders are entitled to any redemption 
or appraisal rights. If so, summarize 
the redemption or appraisal rights. If 
there are no redemption or appraisal 
rights available for security holders 
who object to the de-SPAC transaction, 
briefly outline any other rights that 
may be available to security holders. 

§ 229.1606 (Item 1606) Board deter-
mination about the de-SPAC trans-
action. 

(a) Board determination. If the law of 
the jurisdiction in which the special 
purpose acquisition company is orga-
nized requires its board of directors (or 
similar governing body) to determine 
whether the de-SPAC transaction is ad-
visable and in the best interests of the 
special purpose acquisition company 
and its security holders, or otherwise 
make any comparable determination, 
disclose that determination. 

(b) Factors considered in board deter-
mination. Discuss the material factors 
the board of directors (or similar gov-
erning body) of the special purpose ac-
quisition company considered in mak-
ing any determination disclosed in re-
sponse to paragraph (a) of this section. 
To the extent considered, such factors 
must include, but need not be limited 
to, the valuation of the target com-
pany, financial projections relied upon 
by the board of directors (or similar 
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governing body), the terms of financing 
materially related to the de-SPAC 
transaction, any report, opinion, or ap-
praisal referred to in § 229.1607(a) (Item 
1607(a) of Regulation S–K), and the di-
lution described in § 229.1604(c) (Item 
1604(c) of Regulation S–K). 

(c) Approval of security holders. State 
whether or not the de-SPAC trans-
action is structured so that approval of 
at least a majority of unaffiliated secu-
rity holders of the special purpose ac-
quisition company is required. 

(d) Unaffiliated representative. State 
whether or not a majority of the direc-
tors (or members of similar governing 
body) who are not employees of the 
special purpose acquisition company 
has retained an unaffiliated representa-
tive to act solely on behalf of unaffili-
ated security holders for purposes of 
negotiating the terms of the de-SPAC 
transaction and/or preparing a report 
concerning the approval of the de- 
SPAC transaction. 

(e) Approval of directors. State wheth-
er or not the de-SPAC transaction was 
approved by a majority of the directors 
(or members of similar governing body) 
of the special purpose acquisition com-
pany who are not employees of the spe-
cial purpose acquisition company. If 
any director (or member of a similar 
governing body) of the special purpose 
acquisition company voted against, or 
abstained from voting on, approval of 
the de-SPAC transaction, identify such 
persons, and indicate, if known after 
making reasonable inquiry, the reasons 
for the vote against the transaction or 
abstention. 

§ 229.1607 (Item 1607) Reports, opin-
ions, appraisals, and negotiations. 

(a) Report, opinion, or appraisal. Dis-
close the information required by para-
graph (b) of this section if the special 
purpose acquisition company or SPAC 
sponsor has received any report, opin-
ion (other than an opinion of counsel) 
or appraisal from an outside party or 
an unaffiliated representative referred 
to in § 229.1606(d) (Item 1606(d) of Regu-
lation S–K) materially relating to: 

(1) Any determination disclosed in re-
sponse to § 229.1606(a) (Item 1606(a) of 
Regulation S–K); 

(2) The approval of the de-SPAC 
transaction; 

(3) The consideration or the fairness 
of the consideration to be offered to se-
curity holders of the target company in 
the de-SPAC transaction; or 

(4) The fairness of the de-SPAC trans-
action to the special purpose acquisi-
tion company, its security holders, or 
SPAC sponsor. 

(b) Preparer and summary of the report, 
opinion, appraisal, or negotiation. For 
each report, opinion, or appraisal re-
ferred to in paragraph (a) of this sec-
tion or any negotiation or report de-
scribed in response to § 229.1606(d) (Item 
1606(d) of Regulation S–K) concerning 
the terms of the transaction: 

(1) Identify the outside party and/or 
unaffiliated representative; 

(2) Briefly describe the qualifications 
of the outside party and/or unaffiliated 
representative; 

(3) Describe the method of selection 
of the outside party and/or unaffiliated 
representative; 

(4) Describe any material relation-
ship that existed during the past two 
years or is mutually understood to be 
contemplated and any compensation 
received or to be received as a result of 
the relationship between: 

(i) The outside party, its affiliates, 
and/or unaffiliated representative; and 

(ii) The special purpose acquisition 
company, the SPAC sponsor and/or 
their respective affiliates; 

(5) If the report, opinion, or appraisal 
relates to the fairness of the consider-
ation to be offered to security holders 
of the target company in the de-SPAC 
transaction, state whether the special 
purpose acquisition company or SPAC 
sponsor determined the amount of con-
sideration to be paid to the target com-
pany or its security holders, or the 
valuation of the target company, or 
whether the outside party and/or unaf-
filiated representative recommended 
the amount of consideration to be paid 
or the valuation of the target com-
pany; and 

(6) Furnish a summary concerning 
the negotiation, report, opinion, or ap-
praisal. The summary must include but 
need not be limited to: the procedures 
followed; the findings and rec-
ommendations; the bases for and meth-
ods of arriving at such findings and 
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recommendations; instructions re-
ceived from the special purpose acqui-
sition company or SPAC sponsor; and 
any limitation imposed by the special 
purpose acquisition company or SPAC 
sponsor on the scope of the investiga-
tion. 

Instruction 1 to paragraph (b): The in-
formation called for by paragraphs 
(b)(1) through (3) of this section must 
be given with respect to the firm that 
provides the report, opinion, or ap-
praisal or participates in the negotia-
tion rather than the employees of the 
firm that prepared the report, opinion, 
or appraisal or participated in the ne-
gotiation. 

(c) Exhibits. All reports, opinions, or 
appraisals referred to in paragraphs (a) 
and (b) of this section must be, as ap-
plicable, filed as exhibits to the reg-
istration statement or schedule or in-
cluded in the schedule if the schedule 
does not have exhibit filing require-
ments. 

§ 229.1608 (Item 1608) Tender offer fil-
ing obligations. 

If the special purpose acquisition 
company files a Schedule TO (§ 240.14d– 
100 of this chapter) pursuant to 
§ 240.13e–4(c)(2) of this chapter (Rule 
13e–4(c)(2)) for any redemption of secu-
rities offered to security holders, such 
Schedule TO must provide the informa-
tion required by General Instruction 
L.2. to Form S–4, General Instruction 
I.2. to Form F–4, and Item 14(f)(2) of 
Schedule 14A (§ 240.14a–101 of this chap-
ter), as applicable, in addition to the 
information otherwise required by 
Schedule TO. Such redemption must be 
conducted in compliance with all other 
provisions of §§ 240.13e–4 (Rule 13e–4) 
and 240.14e–1 through 240.14e–8 (Regula-
tion 14E) of this chapter. 

§ 229.1609 (Item 1609) Projections in 
de-SPAC transactions. 

(a) With respect to any projections 
disclosed in the filing (or any exhibit 
thereto), disclose the purpose for which 
the projections were prepared and the 
party that prepared the projections. 

(b) Disclose all material bases of the 
disclosed projections and all material 
assumptions underlying the projec-
tions, and any material factors that 
may affect such assumptions. The dis-

closure referred to in this section 
should include a discussion of any ma-
terial growth or reduction rates or dis-
count rates used in preparing the pro-
jections, and the reasons for selecting 
such growth or reduction rates or dis-
count rates. 

(c) If the projections relate to the 
performance of the special purpose ac-
quisition company, state whether or 
not the projections reflect the view of 
the special purpose acquisition com-
pany’s management or board of direc-
tors (or similar governing body) about 
its future performance as of the most 
recent practicable date prior to the 
date of the disclosure document re-
quired to be disseminated to security 
holders. If the projections relate to the 
target company, disclose whether or 
not the target company has affirmed to 
the special purpose acquisition com-
pany that its projections reflect the 
view of the target company’s manage-
ment or board of directors (or similar 
governing body) about its future per-
formance as of the most recent prac-
ticable date prior to the date of the dis-
closure document required to be dis-
seminated to security holders. If the 
projections no longer reflect the views 
of the special purpose acquisition com-
pany’s or the target company’s man-
agement or board of directors (or simi-
lar governing body) regarding the fu-
ture performance of their respective 
companies as of the most recent prac-
ticable date prior to the date of the dis-
closure document required to be dis-
seminated to security holders, state 
the purpose of disclosing the projec-
tions and the reasons for any continued 
reliance by the management or board 
of directors (or similar governing body) 
on the projections. 

§ 229.1610 (Item 1610) Structured data 
requirement. 

Provide the disclosure required by 
this subpart in an Interactive Data 
File in accordance with §§ 232.405 (Rule 
405 of Regulation S–T) and 232.301 (the 
EDGAR Filer Manual) of this chapter. 
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