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§ 180.2 Prohibition on price manipula-
tion. 

It shall be unlawful for any person, 
directly or indirectly, to manipulate or 
attempt to manipulate the price of any 
swap, or of any commodity in inter-
state commerce, or for future delivery 
on or subject to the rules of any reg-
istered entity. 

PART 190—BANKRUPTCY RULES 

Subpart A—General Provisions 

Sec. 
190.00 Statutory authority, organization, 

core concepts, scope, and construction. 
190.01 Definitions. 
190.02 General. 

Subpart B—Futures Commission Merchant 
as Debtor 

190.03 Notices and proofs of claims. 
190.04 Operation of the debtor’s estate—cus-

tomer property. 
190.05 Operation of the debtor’s estate—gen-

eral. 
190.06 Making and taking delivery under 

commodity contracts. 
190.07 Transfers. 
190.08 Calculation of funded net equity. 
190.09 Allocation of property and allowance 

of claims. 
190.10 Current records during business as 

usual. 

Subpart C—Clearing Organization as 
Debtor 

190.11 Scope and purpose of this subpart. 
190.12 Required reports and records. 
190.13 Prohibition on avoidance of transfers. 
190.14 Operation of the estate of the debtor 

subsequent to the filing date. 
190.15 Recovery and wind-down plans; de-

fault rules and procedures. 
190.16 Delivery. 
190.17 Calculation of net equity. 
190.18 Treatment of property. 
190.19 Support of daily settlement. 

APPENDIX A TO PART 190—CUSTOMER PROOF 
OF CLAIM FORM 

APPENDIX B TO PART 190—SPECIAL BANK-
RUPTCY DISTRIBUTIONS 

AUTHORITY: 7 U.S.C. 1a, 2, 6c, 6d, 6g, 7a–1, 
12, 12a, 19, and 24; 11 U.S.C. 362, 546, 548, 556, 
and 761–767, unless otherwise noted. 

SOURCE: 86 FR 19421, Apr. 13, 2021, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 190.00 Statutory authority, organiza-

tion, core concepts, scope, and con-
struction. 

(a) Statutory authority. The Commis-
sion has adopted the regulations in this 
part pursuant to its authority under 
sections 8a(5) and 20 of the Act. Section 
8a(5) provides general rulemaking au-
thority to effectuate the provisions and 
accomplish the purposes of the Act. 
Section 20 provides that the Commis-
sion may, notwithstanding title 11 of 
the United States Code, adopt certain 
rules or regulations governing a pro-
ceeding involving a commodity broker 
that is a debtor under subchapter IV of 
chapter 7 of the Bankruptcy Code. Spe-
cifically, the Commission is authorized 
to adopt rules or regulations speci-
fying: 

(1) That certain cash, securities, or 
other property, or commodity con-
tracts, are to be included in or ex-
cluded from customer property or 
member property; 

(2) That certain cash, securities, or 
other property, or commodity con-
tracts, are to be specifically identifi-
able to a particular customer in a par-
ticular capacity; 

(3) The method by which the business 
of the commodity broker is to be con-
ducted or liquidated after the date of 
the filing of the petition under chapter 
7 of the Bankruptcy Code, including 
the payment and allocation of margin 
with respect to commodity contracts 
not specifically identifiable to a par-
ticular customer pending their orderly 
liquidation; 

(4) Any persons to which customer 
property and commodity contracts 
may be transferred under section 766 of 
the Bankruptcy Code; and 

(5) How a customer’s net equity is to 
be determined. 

(b) Organization. This part is orga-
nized into three subparts. This subpart 
contains general provisions applicable 
in all cases. Subpart B of this part con-
tains provisions that apply when the 
debtor is a futures commission mer-
chant (as that term is defined in the 
Act or Commission regulations). This 
includes acting as a foreign futures 
commission merchant, as defined in 
section 761(12) of the Bankruptcy Code, 
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but excludes a person that is ‘‘notice- 
registered’’ as a futures commission 
merchant pursuant to section 4f(a)(2) of 
the Act. Subpart C contains provisions 
that apply when the debtor is reg-
istered as a derivatives clearing orga-
nization under the Act. 

(c) Core concepts. The regulations in 
this part reflect several core concepts. 
The descriptions of core concepts in 
paragraphs (c)(1) through (6) of this 
section are subject to the further spe-
cific requirements set forth in this 
part, and the specific requirements in 
this part should be interpreted and ap-
plied consistently with these core con-
cepts. 

(1) Commodity brokers. Subchapter IV 
of chapter 7 of the Bankruptcy Code 
applies to a debtor that is a commodity 
broker, against which a customer holds 
a ‘‘net equity’’ claim relating to a com-
modity contract. This part is limited 
to a commodity broker that is: 

(i) A futures commission merchant; 
or 

(ii) A derivatives clearing organiza-
tion registered under the Act and § 39.3 
of this chapter. 

(2) Account classes. The Act and Com-
mission regulations in parts 1, 22, and 
30 of this chapter provide differing 
treatment and protections for different 
types of cleared commodity contracts. 
This part establishes three account 
classes that correspond to the different 
types of accounts that futures commis-
sion merchants and clearing organiza-
tions are required to maintain under 
the regulations in the preceding sen-
tence, specifically, the futures account 
class (including options on futures), 
the foreign futures account class (in-
cluding options on foreign futures), and 
the cleared swaps account class (in-
cluding cleared options other than op-
tions on futures or foreign futures). 
This part also establishes a fourth ac-
count class, the delivery account class 
(which may be further subdivided as 
provided in this part), for property held 
in an account designated within the 
books and records of the debtor as a de-
livery account, for effecting delivery 
under commodity contracts whose 
terms require settlement via delivery 
when the commodity contract is held 
to expiration or, in the case of a 
cleared option, is exercised. 

(3) Public customers and non-public 
customers; Commission segregation re-
quirements; member property—(i) Public 
customers and non-public customers. This 
part prescribes separate treatment of 
‘‘public customers’’ and ‘‘non-public 
customers’’ (as these terms are defined 
in § 190.01) within each account class in 
the event of a proceeding under this 
part in which the debtor is a futures 
commission merchant. Public cus-
tomers of a debtor futures commission 
merchant are entitled to a priority in 
the distribution of cash, securities, or 
other customer property over non-pub-
lic customers, and both have priority 
over all other claimants (except for 
claims relating to the administration 
of customer property) pursuant to sec-
tion 766(h) of the Bankruptcy Code. 

(A) The cash, securities, or other 
property held on behalf of the public 
customers of a futures commission 
merchant in the futures, foreign fu-
tures, or cleared swaps account classes 
are subject to special segregation re-
quirements imposed under parts 1, 22, 
and 30 of this chapter for each account 
class. Although such segregation re-
quirements generally are not applica-
ble to cash, securities, or other prop-
erty received from or reflected in the 
futures, foreign futures, or cleared 
swaps accounts of non-public cus-
tomers of a futures commission mer-
chant, such transactions and property 
are customer property within the scope 
of this part. 

(B) While parts 1, 22, and 30 of this 
chapter do not impose special segrega-
tion requirements with respect to 
treatment of cash, securities, or other 
property of public customers carried in 
a delivery account, such property does 
constitute customer property. Thus, 
the distinction between public and non- 
public customers is, given the priority 
for public customers in section 766(h) of 
the Bankruptcy Code, relevant for the 
purpose of making distributions to de-
livery account class customers pursu-
ant to this part. 

(C) Where a provision in this part af-
fords the trustee discretion, that dis-
cretion should be exercised in a manner 
that the trustee determines will best 
achieve the overarching goal of pro-
tecting public customers as a class by 
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enhancing recoveries for, and miti-
gating disruptions to, public customers 
as a class. In seeking to achieve that 
overarching goal, the trustee has dis-
cretion to balance those two sub-goals 
when they are in tension. Where the 
trustee is directed to exercise ‘‘reason-
able efforts’’ to meet a standard, those 
efforts should only be less than ‘‘best 
efforts’’ to the extent that the trustee 
determines that such an approach 
would support the foregoing goals. 

(ii) Clearing organization bankruptcies: 
Member property and customer property 
other than member property. For a clear-
ing organization, ‘‘customer property’’ 
is divided into ‘‘member property’’ and 
‘‘customer property other than mem-
ber property.’’ The term member prop-
erty is used to identify the cash, secu-
rities, or property available to pay the 
net equity claims of clearing members 
based on their house account at the 
clearing organization. Thus, in the 
event of a proceeding under this part in 
which the debtor is a clearing organiza-
tion, the classification of customers as 
public customers or non-public cus-
tomers also is relevant, in that each 
member of the clearing organization 
will have separate claims against the 
clearing organization (by account 
class) with respect to: 

(A) Commodity contract transactions 
cleared for its own account or on behalf 
of any of its non-public customers 
(which are cleared in a ‘‘house ac-
count’’ at the clearing organization); 
and 

(B) Commodity contract transactions 
cleared on behalf of any public cus-
tomers of the clearing member (which 
are cleared in accounts at the clearing 
organization that is separate and dis-
tinct from house accounts). 

(iii) Preferential assignment among cus-
tomer classes and account classes for 
clearing organization bankruptcies. Sec-
tion 190.18 is designed to support the 
interests of public customers of mem-
bers of a debtor that is a clearing orga-
nization. 

(A) Certain customer property is 
preferentially assigned to ‘‘customer 
property other than member property’’ 
instead of ‘‘member property’’ to the 
extent that there is a shortfall in fund-
ed balances for members’ public cus-
tomer claims. Moreover, to the extent 

that there are excess funded balances 
for members’ claims in any customer 
class/account class combination, that 
excess is also preferentially assigned to 
‘‘customer property other than mem-
ber property’’ to the extent of any 
shortfall in funded balances for mem-
bers’ public customer claims. 

(B) Where property is assigned to a 
particular customer class with more 
than one account class, it is assigned 
to the account class for which the 
funded balance percentage is the lowest 
until there are two account classes 
with equal funded balance percentages, 
then to both such account classes, 
keeping the funded balance percentage 
the same, and so forth following the 
analogous approach if the debtor has 
more than two account classes within 
the relevant customer class. 

(4) Porting of public customer com-
modity contract positions. In a pro-
ceeding in which the debtor is a futures 
commission merchant, this part sets 
out a policy preference for transferring 
to another futures commission mer-
chant, or ‘‘porting,’’ open commodity 
contract positions of the debtor’s pub-
lic customers along with all or a por-
tion of such customers’ account equity. 
Porting mitigates risks to both the 
customers of the debtor futures com-
mission merchant and to the markets. 
To facilitate porting, this part address-
es the manner in which the debtor’s 
business is to be conducted on and 
after the filing date, with specific pro-
visions addressing the collection and 
payment of margin for open com-
modity contract positions prior to 
porting. 

(5) Pro rata distribution. (i) The com-
modity broker provisions of the Bank-
ruptcy Code, subchapter IV of chapter 
7, in particular section 766(h), have 
long revolved around the principle of 
pro rata distribution. If there is a 
shortfall in the cash, securities or 
other property in a particular account 
class needed to satisfy the net equity 
claims of public customers in that ac-
count class, the customer property in 
that account class will be distributed 
pro rata to those public customers 
(subject to appendix B of this part). 
Any customer property not attrib-
utable to a specific account class, or 
that exceeds the amount needed to pay 
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allowed customer net equity claims in 
a particular account class, will be dis-
tributed to public customers in other 
account classes so long as there is a 
shortfall in those other classes. Non- 
public customers will not receive any 
distribution of customer property so 
long as there is any shortfall, in any 
account class, of customer property 
needed to satisfy public customer net 
equity claims. 

(ii) The pro rata distribution prin-
ciple means that, if there is a shortfall 
of customer property in an account 
class, all customers within that ac-
count class will suffer the same propor-
tional loss relative to their allowed net 
equity claims. The principle in this 
paragraph (c)(5)(ii) applies to all cus-
tomers, including those who post as 
collateral specifically identifiable 
property or letters of credit. The pro 
rata distribution principle is subject to 
the special distribution provisions set 
forth in framework 1 in appendix B of 
this part for cross-margin accounts and 
framework 2 in appendix B of this part 
for funds held outside of the U.S. or 
held in non-U.S. currency. 

(6) Deliveries. (i) Commodity con-
tracts may have terms that require a 
customer owning the contract: 

(A) To make or take delivery of the 
underlying commodity if the customer 
holds the contract to a delivery posi-
tion; or 

(B) In the case of an option on a com-
modity: 

(1) To make delivery upon exercise 
(as the buyer of a put option or seller 
of a call option); or 

(2) To take delivery upon exercise (as 
seller of a put option or buyer of a call 
option). 

(ii) Depending upon the cir-
cumstances and relevant market, de-
livery may be effected via a delivery 
account, a futures account, a foreign 
futures account or a cleared swaps ac-
count, or, when the commodity subject 
to delivery is a security, in a securities 
account (in which case property associ-
ated with the delivery held in a securi-
ties account is not part of any cus-
tomer account class for purposes of 
this part). 

(iii) Although commodity contracts 
with delivery obligations are typically 
offset before reaching the delivery 

stage (i.e., prior to triggering bilateral 
delivery obligations), when delivery ob-
ligations do arise, a delivery default 
could have a disruptive effect on the 
cash market for the commodity and ad-
versely impact the parties to the trans-
action. This part therefore sets out 
special provisions to address open com-
modity contracts that are settled by 
delivery, when those positions are 
nearing or have entered into a delivery 
position at the time of or after the fil-
ing date. The delivery provisions in 
this part are intended to allow deliv-
eries to be completed in accordance 
with the rules and established prac-
tices for the relevant commodity con-
tract market or clearing organization, 
as applicable and to the extent per-
mitted under this part. 

(iv) In a proceeding in which the 
debtor is a futures commission mer-
chant, the delivery provisions in this 
part reflect policy preferences to: 

(A) Liquidate commodity contracts 
that settle via delivery before they 
move into a delivery position; and 

(B) When such contracts are in a de-
livery position, to allow delivery to 
occur, where practicable, outside ad-
ministration of the debtor’s estate. 

(v) The delivery provisions in this 
part apply to any commodity that is 
subject to delivery under a commodity 
contract, as the term commodity is de-
fined in section of 1a(9) of the Act, 
whether the commodity itself is tan-
gible or intangible, including agricul-
tural commodities as defined in § 1.3 of 
this chapter, other non-financial com-
modities (such as metals or energy 
commodities) covered by the definition 
of exempt commodity in section 1a(20) 
of the Act, and commodities that are 
financial in nature (such as foreign 
currencies) covered by the definition of 
excluded commodity in section 1a(19) 
of the Act. The delivery provisions also 
apply to virtual currencies that are 
subject to delivery under a commodity 
contract. 

(d) Scope—(1) Proceedings—(i) Certain 
commodity broker proceedings under sub-
chapter IV of chapter 7 of the Bankruptcy 
Code. (A) Section 101(6) of the Bank-
ruptcy Code recognizes ‘‘futures com-
mission merchants’’ and ‘‘foreign fu-
tures commission merchants,’’ as those 
terms are defined in section 761(12) of 
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the Bankruptcy Code, as separate cat-
egories of commodity broker. The defi-
nition of commodity broker in § 190.01, 
as it applies to a commodity broker 
that is a futures commission merchant 
under the Act, also covers foreign fu-
tures commission merchants because a 
foreign futures commission merchant 
is required to register as a futures com-
mission merchant under the Act. 

(B) Section 101(6) of the Bankruptcy 
Code recognizes ‘‘commodity options 
dealers,’’ and ‘‘leverage transaction 
merchants’’ as defined in sections 761(6) 
and (13) of the Bankruptcy Code, as 
separate categories of commodity bro-
kers. There are no commodity options 
dealers or leverage transaction mer-
chants as of December 8, 2020. 

NOTE 1 TO PARAGRAPH (b)(1)(i)(B). The Com-
mission intends to adopt rules with respect 
to commodity options dealers or leverage 
transaction merchants, respectively, at such 
time as an entity registers as such. 

(ii) Futures commission merchants sub-
ject to a SIPA proceeding. Pursuant to 
section 7(b) of SIPA, 15 U.S.C. 78fff– 
1(b), the trustee in a SIPA proceeding, 
where the debtor also is a commodity 
broker, has the same duties as a trust-
ee in a proceeding under subchapter IV 
of chapter 7 of the Bankruptcy Code, to 
the extent consistent with the provi-
sions of SIPA or as otherwise ordered 
by the court. This part therefore also 
applies to a proceeding commenced 
under SIPA with respect to a debtor 
that is registered as a broker or dealer 
under section 15 of the Securities Ex-
change Act of 1934 when the debtor also 
is a futures commission merchant. 

(iii) Commodity brokers subject to an 
FDIC proceeding. Section 5390(m)(1)(B) 
of title 12 of the United States Code 
provides that the FDIC must apply the 
provisions of subchapter IV of chapter 
7 of the Bankruptcy Code in respect of 
the distribution of customer property 
and member property in connection 
with the liquidation of a covered finan-
cial company or a bridge financial 
company (as those terms are defined in 
section 5381(a) of title 12) that is a com-
modity broker as if such person were a 
debtor for purposes of subchapter IV, 
except as specifically provided in sec-
tion 5390 of title 12. This part therefore 
shall serve as guidance as to such dis-
tribution of property in a proceeding in 

which the FDIC is acting as a receiver 
pursuant to title II of the Dodd-Frank 
Wall Street Reform and Consumer Pro-
tection Act with respect to a covered 
financial company or bridge financial 
company that is a commodity broker 
whose liquidation otherwise would be 
administered by a trustee under sub-
chapter IV of chapter 7 of the Bank-
ruptcy Code. 

(2) Account class and implied trust limi-
tations. (i) The trustee may not recog-
nize any account class that is not one 
of the account classes enumerated in 
§ 190.01. 

(ii) No property that would otherwise 
be included in customer property, as 
defined in § 190.01, shall be excluded 
from customer property because such 
property is considered to be held in a 
constructive, resulting, or other trust 
that is implied in equity. 

(3) Commodity contract exclusions. For 
purposes of this part, the following are 
excluded from the term ‘‘commodity 
contract’’: 

(i) Options on commodities (includ-
ing swaps subject to regulation under 
part 32 of this chapter) that are not 
centrally cleared by a clearing organi-
zation or foreign clearing organization. 

(ii) Transactions, contracts or agree-
ments that are classified as ‘‘forward 
contracts’’ under the Act pursuant to 
the exclusion from the term ‘‘future 
delivery’’ set out in section 1a(27) of 
the Act or the exclusion from the defi-
nition of a ‘‘swap’’ under section 
1a(47)(B)(ii) of the Act, in each case 
that are not centrally cleared by a 
clearing organization or foreign clear-
ing organization. 

(iii) Security futures products as de-
fined in section 1a(45) of the Act when 
such products are held in a securities 
account. 

(iv) Any off-exchange retail foreign 
currency transaction, contract or 
agreement described in sections 
2(c)(2)(B) or (C) of the Act. 

(v) Any security-based swap or other 
security (as defined in section 3 of the 
Exchange Act), but a security futures 
product or a mixed swap (as defined in 
1a(47)(D) of the Act) that is, in either 
case, carried in an account for which 
there is a corresponding account class 
under this part is not so excluded. 
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(vi) Any off-exchange retail com-
modity transaction, contract or agree-
ment described in section 2(c)(2)(D) of 
the Act, unless such transaction, con-
tract or agreement is traded on or sub-
ject to the rules of a designated con-
tract market or foreign board of trade 
as, or as if, such transaction, contract, 
or agreement is a futures contract. 

(e) Construction. (1) A reference in 
this part to a specific section of a Fed-
eral statute or specific regulation re-
fers to such section or regulation as 
the same may be amended or super-
seded. 

(2) Where they differ, the definitions 
set forth in § 190.01 shall be used in-
stead of defined terms set forth in sec-
tion 761 of the Bankruptcy Code. In 
many cases, these definitions are based 
on definitions in parts 1, 22, and 30 of 
this chapter. Notwithstanding the use 
of different defined terms, the regula-
tions in this part are intended to be 
consistent with the provisions and ob-
jectives of subchapter IV of chapter 7 
of the Bankruptcy Code. 

(3) In the context of portfolio mar-
gining and cross margining programs, 
commodity contracts and associated 
collateral will be treated as part of the 
account class in which, consistent with 
part 1, 22, 30, or 39 of this chapter, or 
Commission Order, they are held. 

(i) Thus, as noted in paragraph (2) of 
the definition of account class in 
§ 190.01, where open commodity con-
tracts (and associated collateral) that 
would be attributable to one account 
class are, instead, commingled with the 
commodity contracts (and associated 
collateral) in a second account class 
(the ‘‘home field’’), then the trustee 
must treat all such commodity con-
tracts and collateral as part of, and 
consistent with the regulations appli-
cable to, the second account class. 

(ii) The concept in paragraph (e)(3)(i) 
of this section, that the rules of the 
‘‘home field’’ will apply, also pertains 
to securities positions that are, pursu-
ant to an approved cross margining 
program, held in a commodities ac-
count class (in which case the rules of 
that commodities account class will 
apply) and to commodities positions 
that are, pursuant to an approved 
cross-margining program, held in a se-
curities account (in which case, the 

rules of the securities account will 
apply, consistent with section 
16(2)(b)(ii) of SIPA, 15 U.S.C. 
78lll(2)(b)(ii)). 

§ 190.01 Definitions. 
For purposes of this part: 
Account class: 
(1) Means one or more of each of the 

following types of accounts maintained 
by a futures commission merchant or 
clearing organization (as applicable), 
each type of which must be recognized 
as a separate account class by the 
trustee: 

(i) Futures account means: 
(A) With respect to public customers, 

the same definition as set forth in § 1.3 
of this chapter. 

(B) With respect to non-public cus-
tomers: 

(1) With respect to a futures commis-
sion merchant, an account maintained 
on the books and records of the futures 
commission merchant for the purpose 
of accounting for a person’s trans-
actions in futures or options on futures 
contracts executed on or subject to the 
rules of a designated contract market 
registered under the Act (and related 
cash, securities, or other property); and 

(2) With respect to a clearing organi-
zation, an account maintained on the 
books and records of the clearing orga-
nization for the purpose of accounting 
for transactions in futures or options 
on futures contracts cleared or settled 
by the clearing organization for a 
member or a member’s non-public cus-
tomers (and related cash, securities, or 
other property). 

(ii) Foreign futures account means: 
(A) With respect to public customers: 
(1) With respect to a futures commis-

sion merchant, a 30.7 account, as such 
term is defined in § 30.1(g) of this chap-
ter; and 

(2) With respect to a clearing organi-
zation, an account maintained on the 
books and records of the clearing orga-
nization for the purpose of accounting 
for transactions in futures or options 
on futures contracts executed on or 
subject to the rules of a foreign board 
of trade, cleared or settled by the 
clearing organization for a member 
that is a futures commission merchant 
(and related cash, securities or other 
property), on behalf of that member’s 
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30.7 customers (as that latter term is 
defined in § 30.1(f) of this chapter). 

(B) With respect to non-public cus-
tomers: 

(1) With respect to a futures commis-
sion merchant, an account maintained 
on the books and records of the futures 
commission merchant for the purpose 
of accounting for a person’s trans-
actions in futures or options on futures 
contracts executed on or subject to the 
rules of a foreign board of trade (and 
related cash, securities, or other prop-
erty); and 

(2) With respect to a clearing organi-
zation, an account maintained on the 
books and records of the clearing orga-
nization for the purpose of accounting 
for transactions in futures or options 
on futures contracts executed on or 
subject to the rules of a foreign board 
of trade, cleared or settled by the 
clearing organization for a member or 
a member’s non-public customers (and 
related cash, securities, or other prop-
erty). 

(iii) Cleared swaps account means: 
(A) With respect to public customers, 

a cleared swaps customer account, as 
such term is defined in § 22.1 of this 
chapter. 

(B) With respect to non-public cus-
tomers: 

(1) With respect to a futures commis-
sion merchant, an account maintained 
on the books and records of the futures 
commission merchant for the purpose 
of accounting for a person’s trans-
actions in cleared swaps (as defined in 
§ 22.1 of this chapter) (and related cash, 
securities, or other property); and 

(2) With respect to a clearing organi-
zation, an account maintained on the 
books and records of the clearing orga-
nization for the purpose of accounting 
for transactions in cleared swaps (as 
defined in § 22.1 of this chapter) (or in 
other contracts permitted to be cleared 
in the account) cleared or settled by 
the clearing organization for a member 
or a member’s non-public customers 
(including any property related there-
to). 

(iv)(A) Delivery account means (for 
both public and non-public customers, 
considered separately): 

(1) An account maintained on the 
books and records of a futures commis-
sion merchant for the purpose of ac-

counting for the making or taking of 
delivery under commodity contracts 
whose terms require settlement by de-
livery of a commodity, and which is 
designated as a delivery account on the 
books and records of the futures com-
mission merchant; and 

(2) An account maintained on the 
books and records of a clearing organi-
zation for a clearing member (or a cus-
tomer of a clearing member) for the 
purpose of accounting for the making 
or taking of delivery under commodity 
contracts whose terms require settle-
ment by delivery of a commodity, as 
well as any account in which the clear-
ing organization holds physical deliv-
ery property represented by electronic 
title documents or otherwise existing 
in an electronic (dematerialized) form 
in its capacity as a central depository, 
in each case where the account is des-
ignated as a delivery account on the 
books and the records of the clearing 
organization. 

(B) The delivery account class is fur-
ther divided into a ‘‘physical delivery 
account class’’ and a ‘‘cash delivery ac-
count class,’’ as provided in § 190.06(b), 
each of which shall be recognized as a 
separate class of account by the trust-
ee. 

(2)(i) If open commodity contracts 
that would otherwise be attributable to 
one account class (and any property 
margining, guaranteeing, securing or 
accruing in respect of such commodity 
contracts) are, pursuant to a Commis-
sion rule, regulation, or order, or a 
clearing organization rule approved in 
accordance with § 39.15(b)(2) of this 
chapter, held separately from other 
commodity contracts and property in 
that account class and are commingled 
with the commodity contracts and 
property of another account class, then 
the trustee must treat the former com-
modity contracts (and any property 
margining, guaranteeing, securing, or 
accruing in respect of such commodity 
contracts), for purposes of this part, as 
being held in an account of the latter 
account class. 

(ii) The principle in paragraph (2)(i) 
of this definition will be applied to se-
curities positions and associated col-
lateral held in a commodity account 
class pursuant to a cross margining 
program approved by the Commission 
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(and thus treated as part of that com-
modity account class) and to com-
modity positions and associated collat-
eral held in a securities account pursu-
ant to a cross margining program ap-
proved by the Commission (and thus 
treated as part of the securities ac-
count). 

(3) For the purpose of this definition, 
a commodity broker is considered to 
maintain an account for another per-
son by establishing internal books and 
records in which it records the person’s 
commodity contracts and cash, securi-
ties or other property received from or 
on behalf of such person or accruing to 
the credit of such person’s account, and 
related activity (such as liquidation of 
commodity contract positions or ad-
justments to reflect mark-to-market 
gains or losses on commodity contract 
positions), regardless whether the com-
modity broker has kept such books and 
records current or accurate. 

Act means the Commodity Exchange 
Act. 

Bankruptcy Code means, except as the 
context of the regulations in this part 
otherwise requires, those provisions of 
title 11 of the United States Code relat-
ing to ordinary bankruptcies (chapters 
1 through 5) and liquidations (chapter 7 
with the exception of subchapters III 
and V), together with the Federal 
Rules of Bankruptcy Procedure relat-
ing thereto. 

Business day means weekdays, not in-
cluding Federal holidays as established 
annually by 5 U.S.C. 6103. A business 
day begins at 8:00 a.m. in Washington, 
DC, and ends at 7:59:59 a.m. on the next 
day that is a business day. 

Calendar day means the time from 
midnight to midnight in Washington, 
DC. 

Cash delivery account class has the 
meaning set forth under account class 
in this section. 

Cash delivery property means any cash 
or cash equivalents recorded in a deliv-
ery account that is, as of the filing 
date: 

(1) Credited to such account to pay 
for receipt of delivery of a commodity 
under a commodity contract; 

(2) Credited to such account to 
collateralize or guarantee an obliga-
tion to make or take delivery of a com-

modity under a commodity contract; 
or 

(3) Has been credited to such account 
as payment received in exchange for 
making delivery of a commodity under 
a commodity contract. It also includes 
property in the form of commodities 
that have been delivered after the fil-
ing date in exchange for cash or cash 
equivalents held in a delivery account 
as of the filing date. The cash or cash 
equivalents must be identified on the 
books and the records of the debtor as 
having been received, from or for the 
account of a particular customer, on or 
after seven calendar days before the 
relevant: 

(i) First notice date in the case of a 
futures contract; or 

(ii) Exercise date in the case of a 
(cleared) option. 

(4) Cash delivery property also in-
cludes any cash transferred by a cus-
tomer to the trustee on or after the fil-
ing date for the purpose of paying for 
delivery, consistent with 
§ 190.06(a)(3)(ii)(B)(1). 

(5) In the case of a contract where 
one fiat currency is exchanged for an-
other fiat currency, each such cur-
rency, to the extent that it is recorded 
in a delivery account, will be consid-
ered cash delivery property. 

Cash equivalents means assets, other 
than United States dollar cash, that 
are highly liquid such that they may 
be converted into United States dollar 
cash within one business day without 
material discount in value. 

Cleared swaps account has the mean-
ing set forth under account class in this 
section. 

Clearing organization means a deriva-
tives clearing organization that is reg-
istered with the Commission as such 
under the Act. 

Commodity broker means any person 
that is: 

(1) A futures commission merchant 
under the Act, but excludes a person 
that is ‘‘notice-registered’’ as a futures 
commission merchant under section 
4f(a)(2) of the Act; or 

(2) A clearing organization, in each 
case with respect to which there is a 
‘‘customer’’ as that term is defined in 
this section. 

Commodity contract means: 
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(1) A futures or options on futures 
contract executed on or subject to the 
rules of a designated contract market; 

(2) A futures or option on futures 
contract executed on or subject to the 
rules of a foreign board of trade; 

(3) A swap as defined in section 1a(47) 
of the Act and § 1.3 of this chapter, that 
is directly or indirectly submitted to 
and cleared by a clearing organization 
and which is thus a cleared swap as 
that term is defined in section 1a(7) of 
the Act and § 22.1 of this chapter; or 

(4) Any other contract that is a swap 
for purposes of this part under the defi-
nition in this section and is submitted 
to and cleared by a clearing organiza-
tion. 

(5) Notwithstanding paragraphs (1) 
through (4) of this definition, a secu-
rity futures product as defined in sec-
tion 1a(45) of the Act is not a com-
modity contract for purposes of this 
part when such contract is held in a se-
curities account. Moreover, a contract, 
agreement, or transaction described in 
§ 190.00(d)(3) as excluded from the term 
‘‘commodity contract’’ is excluded 
from this definition. 

Commodity contract account means: 
(1) A futures account, foreign futures 

account, cleared swaps account, or de-
livery account; or 

(2) If the debtor is a futures commis-
sion merchant, for purposes of identi-
fying customer property for the foreign 
futures account class (subject to 
§ 190.09(a)(1)), an account maintained 
for the debtor by a foreign clearing or-
ganization or a foreign futures inter-
mediary reflecting futures or options 
on futures executed on or subject to 
the rules of a foreign board of trade, in-
cluding any account maintained on be-
half of the debtor’s public customers. 

Court means the court having juris-
diction over the debtor’s estate. 

Cover has the meaning set forth in 
§ 1.17(j) of this chapter. 

Customer means: 
(1)(i) With respect to a futures com-

mission merchant as debtor (including 
a foreign futures commission merchant 
as that term is defined in section 
761(12) of the Bankruptcy Code), the 
meaning set forth in sections 761(9)(A) 
and (B) of the Bankruptcy Code. 

(ii) With respect to a clearing organi-
zation as debtor, the meaning set forth 

in section 761(9)(D) of the Bankruptcy 
Code. 

(2) The term customer includes the 
owner of a portfolio cross-margining 
account covering commodity contracts 
and related positions in securities (as 
defined in section 3 of the Exchange 
Act) that is carried as a futures ac-
count or cleared swaps customer ac-
count pursuant to an appropriate rule, 
regulation, or order of the Commission. 

Customer claim of record means a cus-
tomer claim that is determinable sole-
ly by reference to the records of the 
debtor. 

Customer class means each of the fol-
lowing two classes of customers, which 
must be recognized as separate classes 
by the trustee: Public customers and 
non-public customers; provided, how-
ever, that when the debtor is a clearing 
organization the references to public 
customers and non-public customers 
are based on the classification of cus-
tomers of, and in relation to, the mem-
bers of the clearing organization. 

Customer property and customer estate 
are used interchangeably to mean the 
property subject to pro rata distribu-
tion in a commodity broker bank-
ruptcy in the priority set forth in sec-
tions 766(h) or (i), as applicable, of the 
Bankruptcy Code, and includes cash, 
securities, and other property as set 
forth in § 190.09(a). 

Debtor means a person with respect 
to which a proceeding is commenced 
under subchapter IV of chapter 7 of the 
Bankruptcy Code or under SIPA, or for 
which the Federal Deposit Insurance 
Corporation is appointed as a receiver 
pursuant to 12 U.S.C. 5382, provided, 
however, that this part applies only to 
such a proceeding if the debtor is a 
commodity broker as defined in this 
section. 

Delivery account has the meaning set 
forth under account class in this sec-
tion. 

Distribution of property to a customer 
includes transfer of property on the 
customer’s behalf, return of property 
to a customer, as well as distributions 
to a customer of valuable property that 
is different than the property posted by 
that customer. 

Equity means the amount calculated 
as equity in accordance with 
§ 190.08(b)(1). 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00514 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



505 

Commodity Futures Trading Comm. § 190.01 

Exchange Act means the Securities 
Exchange Act of 1934, as amended, 15 
U.S.C. 78a et seq. 

FDIC means the Federal Deposit In-
surance Corporation. 

Filing date means the date a petition 
under the Bankruptcy Code or applica-
tion under SIPA commencing a pro-
ceeding is filed or on which the FDIC is 
appointed as a receiver pursuant to 12 
U.S.C. 5382(a). 

Final net equity determination date 
means the latest of: 

(1) The day immediately following 
the day on which all commodity con-
tracts held by or for the account of 
customers of the debtor have been 
transferred, liquidated, or satisfied by 
exercise or delivery; 

(2) The day immediately following 
the day on which all property other 
than commodity contracts held for the 
account of customers has been trans-
ferred, returned or liquidated; 

(3) The bar date for filing customer 
proofs of claim as determined by rule 
3002(c) of the Federal Rules of Bank-
ruptcy Procedure, the expiration of the 
six-month period imposed pursuant to 
section 8(a)(3) of SIPA, or such other 
date (whether earlier or later) set by 
the court (or, in the case of the FDIC 
acting as a receiver pursuant to 12 
U.S.C. 5382(a), the deadline set by the 
FDIC pursuant to 12 U.S.C. 
5390(a)(2)(B); or 

(4) The day following the allowance 
(by the trustee or by the bankruptcy 
court) or disallowance (by the bank-
ruptcy court) of all disputed customer 
net equity claims. 

Foreign board of trade has the same 
meaning as set forth in § 1.3 of this 
chapter. 

Foreign clearing organization means a 
clearing house, clearing association, 
clearing corporation or similar entity, 
facility, or organization clears and set-
tles transactions in futures or options 
on futures executed on or subject to 
the rules of a foreign board of trade. 

Foreign future shall have the same 
meaning as that set forth in section 
761(11) of the Bankruptcy Code. 

Foreign futures account has the mean-
ing set forth under account class in this 
section. 

Foreign futures commission merchant 
shall have the same meaning as that 

set forth in section 761(12) of the Bank-
ruptcy Code. 

Foreign futures intermediary refers to 
a foreign futures and options broker, as 
such term is defined in § 30.1(e) of this 
chapter, acting as an intermediary for 
foreign futures contracts between a 
foreign futures commission merchant 
and a foreign clearing organization. 

Funded balance means the amount 
calculated as funded balance in accord-
ance with § 190.08(c) and, as applicable, 
§ 190.17(d). 

Funded net equity means, for purposes 
of subpart B of this part, the amount 
calculated as funded net equity in ac-
cordance with § 190.08(a), and for pur-
poses of subpart C of this part, the 
amount calculated as funded net equity 
in accordance with § 190.17(c). 

Futures and futures contract are used 
interchangeably to mean any contract 
for the purchase or sale of a com-
modity (as defined in section 1a(9) of 
the Act) for future delivery that is exe-
cuted on or subject to the rules of a 
designated contract market or on or 
subject to the rules of a foreign board 
of trade. The term also covers, for pur-
poses of this part: 

(1) Any transaction, contract or 
agreement described in section 
2(c)(2)(D) of the Act and traded on or 
subject to the rules of a designated 
contract market or foreign board of 
trade, to the extent not covered by the 
foregoing definition; and 

(2) Any transaction, contract, or 
agreement that is classified as a ‘‘for-
ward contract’’ under the Act pursuant 
to the exclusion from the term ‘‘future 
delivery’’ set out in section 1a(27) of 
the Act or the exclusion from the defi-
nition of a ‘‘swap’’ under section 
1a(47)(B)(ii) of the Act, provided that 
such transaction, contract, or agree-
ment is traded on or subject to the 
rules of a designated contract market 
or foreign board of trade and is cleared 
by, respectively, a clearing organiza-
tion or foreign clearing organization 
the same as if it were a futures con-
tract. 

Futures account has the meaning set 
forth under account class in this sec-
tion. 

House account means, in the case of a 
clearing organization, any commodity 
contract account of a member at such 
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clearing organization maintained to re-
flect trades for the member’s own ac-
count or for any non-public customer 
of such member. 

In-the-money means: 
(1) With respect to a call option, 

when the value of the underlying inter-
est (such as a commodity or futures 
contract) which is the subject of the 
option exceeds the strike price of the 
option; and 

(2) With respect to a put option, when 
the value of the underlying interest 
(such as a commodity or futures con-
tract) which is the subject of the op-
tion is exceeded by the strike price of 
the option. 

Joint account means any commodity 
contract account held by more than 
one person. 

Member property means, in connection 
with a clearing organization bank-
ruptcy, the property which may be 
used to pay that portion of the net eq-
uity claim of a member which is based 
on the member’s house account at the 
clearing organization, including any 
claims on behalf of non-public cus-
tomers of the member. 

Net equity means, for purposes of sub-
part B of this part, the amount cal-
culated as net equity in accordance 
with § 190.08(b), and for purposes of sub-
part C of this part, the amount cal-
culated as net equity in accordance 
with § 190.17(b). 

Non-public customer means: 
(1) With respect to a futures commis-

sion merchant, any customer that is 
not a public customer; and 

(2) With respect to a clearing organi-
zation, any person whose account car-
ried on the books and records of: 

(i) A member of the clearing organi-
zation that is a futures commission 
merchant, is classified as a proprietary 
account under § 1.3 of this chapter (in 
the case of the futures or foreign fu-
tures account class) or as a cleared 
swaps proprietary account under § 22.1 
of this chapter (in the case of the 
cleared swaps account class); or 

(ii) A member of the clearing organi-
zation that is a foreign broker, is clas-
sified or treated as proprietary under 
and for purposes of: 

(A) The rules of the clearing organi-
zation; or 

(B) The jurisdiction of incorporation 
of such member. 

Open commodity contract means a 
commodity contract which has been es-
tablished in fact and which has not ex-
pired, been redeemed, been fulfilled by 
delivery or exercise, or been offset (i.e., 
liquidated) by another commodity con-
tract. 

Order for relief has the same meaning 
set forth in section 301 of the Bank-
ruptcy Code, in the case of the filing of 
a voluntary bankruptcy petition, and 
means the entry of an order granting 
relief under section 303 of the Bank-
ruptcy Code in an involuntary case. It 
also means, where applicable, the 
issuance of a protective decree under 
section 5(b)(1) of SIPA or the appoint-
ment of the FDIC as receiver pursuant 
to 12 U.S.C. 5382(a)(1)(A). 

Person means any individual, associa-
tion, partnership, corporation, trust, or 
other form of legal entity. 

Physical delivery account class has the 
meaning set forth under account class 
in this section. 

Physical delivery property means: 
(1) In general. A commodity, whether 

tangible or intangible, held in a form 
that can be delivered to meet and ful-
fill delivery obligations under a com-
modity contract that settles via deliv-
ery if held to a delivery position (as de-
scribed in § 190.06(a)(1)), including ware-
house receipts, other documents of 
title, or shipping certificates (includ-
ing electronic versions of any of the 
foregoing) for the commodity, or the 
commodity itself: 

(i) That the debtor holds for the ac-
count of a customer for the purpose of 
making delivery of such commodity on 
the customer’s behalf, which as of the 
filing date or thereafter, can be identi-
fied on the books and records of the 
debtor as held in a delivery account for 
the benefit of such customer. Cash or 
cash equivalents received after the fil-
ing date in exchange for delivery of 
such physical delivery property shall 
also constitute physical delivery prop-
erty; 

(ii) That the debtor holds for the ac-
count of a customer and that the cus-
tomer received or acquired by taking 
delivery under an expired or exercised 
commodity contract and which, as of 
the filing date or thereafter, can be 
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identified on the books and records of 
the debtor as held in a delivery account 
for the benefit of such customer, re-
gardless how long such property has 
been held in such account; or 

(iii) Where property that the debtor 
holds in a futures account, foreign fu-
tures account, or cleared swaps ac-
count, or, if the commodity is a secu-
rity, in a securities account, would 
meet the criteria listed in paragraph 
(1) or (2) of this definition, but for the 
fact of being held in such account rath-
er than a delivery account, such prop-
erty will be considered physical deliv-
ery property solely for purposes of the 
obligations to make or take delivery of 
physical delivery property pursuant to 
§ 190.06. 

(iv) Commodities or documents of 
title that are not held by the debtor 
and are delivered or received by a cus-
tomer in accordance with § 190.06(a)(2) 
(or in accordance with § 190.06(a)(2) in 
conjunction with § 190.16(a) if the debt-
or is a clearing organization) to fulfill 
a customer’s delivery obligation under 
a commodity contract will be consid-
ered physical delivery property solely 
for purposes of the obligations to make 
or take delivery of physical delivery 
property pursuant to § 190.06. As this 
property is held outside of the debtor’s 
estate, it is not subject to pro rata dis-
tribution. 

(2) Special cases. (i) In the case of a 
contract where one fiat currency is ex-
changed for another fiat currency, nei-
ther such currency, to the extent that 
it is recorded in a delivery account, 
will be considered physical delivery 
property. 

(ii) In a case where the final settle-
ment price is negative, i.e., where the 
party obliged to deliver physical deliv-
ery property under an expiring futures 
contract or an expired options contract 
is also obliged to make a cash payment 
to the buyer, such cash or cash equiva-
lents constitute physical delivery prop-
erty. 

Primary liquidation date means the 
first business day immediately fol-
lowing the day on which all commodity 
contracts (including any commodity 
contracts that are specifically identifi-
able property) have been liquidated or 
transferred. 

Public customer means: 

(1) With respect to a futures commis-
sion merchant and in relation to: 

(i) The futures account class, a fu-
tures customer as defined in § 1.3 of this 
chapter whose futures account is sub-
ject to the segregation requirements of 
section 4d(a) of the Act and the regula-
tions in this chapter that implement 
section 4d(a), including as applicable 
§§ 1.20 through 1.30 of this chapter; 

(ii) The foreign futures account class, 
a 30.7 customer as defined in § 30.1 of 
this chapter whose foreign futures ac-
counts is subject to the segregation re-
quirements of § 30.7 of this chapter; 

(iii) The cleared swaps account class, 
a Cleared Swaps Customer as defined in 
§ 22.1 of this chapter whose cleared 
swaps account is subject to the seg-
regation requirements of part 22 of this 
chapter; and 

(iv) The delivery account class, a cus-
tomer that is or would be classified as 
a public customer if the property re-
flected in the customer’s delivery ac-
count had been held in an account de-
scribed in paragraph (1)(i), (ii), or (iii) 
of this definition. 

(2) With respect to a clearing organi-
zation, any customer of that clearing 
organization that is not a non-public 
customer. 

Securities account means, in relation 
to a futures commission merchant that 
is registered as a broker or dealer 
under the Exchange Act, an account 
maintained by such futures commis-
sion merchant in accordance with the 
requirements of section 15(c)(3) of the 
Exchange Act and § 240.15c3–3 of this 
title. 

Security has the meaning set forth in 
section 101(49) of the Bankruptcy Code. 

SIPA means the Securities Investor 
Protection Act of 1970, 15 U.S.C 78aaa et 
seq. 

Specifically identifiable property 
means: 

(1)(i) The following property re-
ceived, acquired, or held by or for the 
account of the debtor from or for the 
futures account, foreign futures ac-
count, or cleared swaps account of a 
customer: 

(A) Any security which as of the fil-
ing date is: 

(1)(i) Held for the account of a cus-
tomer; 
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(ii) Registered in such customer’s 
name; 

(iii) Not transferable by delivery; and 
(iv) Has a duration or maturity date 

of more than 180 days; or 
(2)(i) Fully paid; 
(ii) Non-exempt; and 
(iii) Identified on the books and 

records of the debtor as held by the 
debtor for or on behalf of the com-
modity contract account of a par-
ticular customer for which, according 
to such books and records as of the fil-
ing date, no open commodity contracts 
were held in the same capacity. 

(B) Any warehouse receipt, bill of 
lading, or other document of title 
which as of the filing date: 

(1) Can be identified on the books and 
records of the debtor as held for the ac-
count of a particular customer; and 

(2) Is not in bearer form and is not 
otherwise transferable by delivery; 

(ii) Any open commodity contracts 
treated as specifically identifiable 
property in accordance with 
§ 190.03(c)(2); and 

(iii) Any physical delivery property 
described in paragraphs (1) through (3) 
of the definition of physical delivery 
property in this section. 

(2) Notwithstanding paragraphs (1) 
and (3) of this definition, security fu-
tures products, and any money, securi-
ties, or property held to margin, guar-
antee, or secure such products, or ac-
cruing as a result of such products, 
shall not be considered specifically 
identifiable property for the purposes 
of subchapter IV of the Bankruptcy 
Code or this part, if held in a securities 
account. 

(3) No property that is not explicitly 
included in this definition may be 
treated as specifically identifiable 
property. 

Strike price means the price per unit 
multiplied by the total number of units 
at which a person may purchase or sell 
a futures contract or a commodity or 
other interest underlying an option 
that is a commodity contract. 

Substitute customer property means 
cash or cash equivalents delivered to 
the trustee by or on behalf of a cus-
tomer in connection with: 

(1) The return of specifically identifi-
able property by the trustee; or 

(2) The return of, or an agreement 
not to draw upon, a letter of credit re-
ceived, acquired or held to margin, 
guarantee, secure, purchase, or sell a 
commodity contract. 

Swap has the meaning set forth in 
section 1a(47) of the Act and § 1.3 of this 
chapter, and, in addition, also means 
any other contract, agreement, or 
transaction that is carried in a cleared 
swaps account pursuant to a rule, regu-
lation, or order of the Commission, 
provided, in each case, that it is 
cleared by a clearing organization as, 
or the same as if it were, a swap. 

Trustee means, as appropriate, the 
trustee in bankruptcy or in a SIPA 
proceeding, appointed to administer 
the debtor’s estate and any interim or 
successor trustee, or the FDIC, where 
it has been appointed as a receiver pur-
suant to 12 U.S.C. 5382. 

Undermargined means, with respect to 
a futures account, foreign futures ac-
count, or cleared swaps account carried 
by the debtor, the funded balance for 
such account is below the minimum 
amount that the debtor is required to 
collect and maintain for the open com-
modity contracts in such account 
under the rules of the relevant clearing 
organization, foreign clearing organi-
zation, designated contract market, 
swap execution facility or foreign 
board of trade. If any such rules estab-
lish both an initial margin requirement 
and a lower maintenance margin re-
quirement applicable to any com-
modity contracts (or to the entire port-
folio of commodity contracts or any 
subset thereof) in a particular com-
modity contract account of the cus-
tomer, the trustee will use the lower 
maintenance margin level to determine 
the customer’s minimum margin re-
quirement for such account. 

Variation settlement means variation 
margin as defined in § 1.3 of this chap-
ter plus all other daily settlement 
amounts (such as price alignment pay-
ments) that may be owed or owing on 
the commodity contract. 

§ 190.02 General. 
(a) Request for exemption. (1) The 

trustee (or, in the case of an involun-
tary petition pursuant to section 303 of 
the Bankruptcy Code, any other person 
charged with the management of a 
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commodity broker) may, for good 
cause shown, request from the Commis-
sion an exemption from the require-
ments of any procedural provision in 
this part, including an extension of any 
time limit prescribed by this part or an 
exemption subject to conditions, pro-
vided that the Commission shall not 
grant an extension for any time period 
established by the Bankruptcy Code. 

(2) A request pursuant to paragraph 
(a)(1) of this section— 

(i) May be made ex parte and by any 
means of communication, written or 
oral, provided that the trustee must 
confirm an oral request in writing 
within one business day and such con-
firmation must contain all the infor-
mation required by paragraph (b)(3) of 
this section. The request or confirma-
tion of an oral request must be given to 
the Commission as provided in para-
graph (a) of this section. 

(ii) Must state the particular provi-
sion of this part with respect to which 
the exemption or extension is sought, 
the reason for the requested exemption 
or extension, the amount of time 
sought if the request is for an exten-
sion, and the reason why such exemp-
tion or extension would not be con-
trary to the purposes of the Bank-
ruptcy Code and this part. 

(3) The Director of the Division of 
Clearing and Risk, or members of the 
Commission staff designated by the Di-
rector, shall grant, deny, or otherwise 
respond to a request, on the basis of 
the information provided in any such 
request and after consultation with the 
Director of the Market Participants 
Division or members of the Commis-
sion staff designated by the Director, 
unless exigent circumstances require 
immediate action precluding such prior 
consultation, and shall communicate 
that determination by the most appro-
priate means to the person making the 
request. 

(b) Delegation of authority to the Direc-
tor of the Division of Clearing and Risk. 
(1) Until such time as the Commission 
orders otherwise, the Commission here-
by delegates to the Director of the Di-
vision of Clearing and Risk, and to 
such members of the Commission’s 
staff acting under the Director’s direc-
tion as they may designate, after con-
sultation with the Director of the Mar-

ket Participants Division, or such 
members of the Commission’s staff 
under the Director’s direction as they 
may designate, unless exigent cir-
cumstances require immediate action, 
all the functions of the Commission set 
forth in this part, except the authority 
to disapprove a pre-relief transfer of a 
public customer commodity contract 
account or customer property pursuant 
to § 190.07(e)(1). 

(2) The Director of the Division of 
Clearing and Risk may submit to the 
Commission for its consideration any 
matter which has been delegated to the 
Director pursuant to paragraph (b)(1) 
of this section. 

(3) Nothing in this section shall pro-
hibit the Commission, at its election, 
from exercising its authority delegated 
to the Director of the Division of Clear-
ing and Risk under paragraph (b)(1) of 
this section. 

(c) Forward contracts. For purposes of 
this part, an entity for or with whom 
the debtor deals who holds a claim 
against the debtor solely on account of 
a forward contract, that is not cleared 
by a clearing organization, will not be 
deemed to be a customer. 

(d) Other. The Bankruptcy Code will 
not be construed by the Commission to 
prohibit a commodity broker from 
doing business as any combination of 
the following: Futures commission 
merchant, commodity options dealer, 
foreign futures commission merchant, 
or leverage transaction merchant, nor 
will the Commission construe the 
Bankruptcy Code to permit any oper-
ation, trade, or business, or any com-
bination of the foregoing, otherwise 
prohibited by the Act or by any of the 
Commission’s regulations in this chap-
ter, or by any order of the Commission. 

(e) Rule of construction. Contracts in 
security futures products held in a se-
curities account shall not be consid-
ered to be ‘‘from or for the commodity 
futures account’’ or ‘‘from or for the 
commodity options account’’ of such 
customers, as such terms are used in 
section 761(9) of the Bankruptcy Code. 

(f) Receivers. In the event that a re-
ceiver for a futures commission mer-
chant is appointed due to the violation 
or imminent violation of the customer 
property protection requirements of 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00519 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



510 

17 CFR Ch. I (4–1–23 Edition) § 190.03 

section 4d of the Act, or of the regula-
tions in part 1, 22, or 30 of this chapter 
that implement section 4d or 4(b)(2) of 
the Act, or of the futures commission 
merchant’s minimum capital require-
ments in § 1.17 of this chapter, such re-
ceiver may, in an appropriate case, file 
a petition for bankruptcy of such fu-
tures commission merchant pursuant 
to section 301 of the Bankruptcy Code. 

(g) Definition of ‘‘allowed.’’ The term 
‘‘allowed’’ in this part shall have the 
meaning ascribed to it in the Bank-
ruptcy Code. 

Subpart B—Futures Commission 
Merchant as Debtor 

§ 190.03 Notices and proofs of claims. 
(a) Notices-means of providing—(1) To 

the Commission. Unless instructed oth-
erwise by the Commission, all manda-
tory or discretionary notices to be 
given to the Commission under this 
subpart shall be directed by electronic 
mail to bankruptcyfilings@cftc.gov. For 
purposes of this subpart, notice to the 
Commission shall be deemed to be 
given only upon actual receipt. 

(2) To Customers. The trustee, after 
consultation with the Commission, and 
unless otherwise instructed by the 
Commission, will establish and follow 
procedures reasonably designed for giv-
ing adequate notice to customers under 
this subpart and for receiving claims or 
other notices from customers. Such 
procedures should include, absent good 
cause otherwise, the use of a prominent 
website as well as communication to 
customers’ electronic addresses that 
are available in the debtor’s books and 
records. 

(b) Notices to the Commission and des-
ignated self-regulatory organizations—(1) 
Of commencement of a proceeding. Each 
commodity broker that is a futures 
commission merchant and files a peti-
tion in bankruptcy shall as soon as 
practicable before, and in any event no 
later than, the time of such filing, no-
tify the Commission and such com-
modity broker’s designated self-regu-
latory organization of the anticipated 
or actual filing date, the court in 
which the proceeding will be or has 
been filed and, as soon as known, the 
docket number assigned to that pro-
ceeding. Each commodity broker that 

is a futures commission merchant and 
against which a bankruptcy petition is 
filed or with respect to which an appli-
cation for a protective decree under 
SIPA is filed shall immediately upon 
the filing of such petition or applica-
tion notify the Commission and such 
commodity broker’s designated self- 
regulatory organization of the filing 
date, the court in which the proceeding 
has been filed, and, as soon as known, 
the docket number assigned to that 
proceeding. 

(2) Of transfers under section 764(b) of 
the Bankruptcy Code. As soon as pos-
sible, the trustee of a commodity 
broker that is a futures commissions 
merchant, the relevant designated self- 
regulatory organization, or the appli-
cable clearing organization must notify 
the Commission, and in the case of a 
futures commission merchant, the 
trustee shall also notify its designated 
self-regulatory organization and clear-
ing organization(s), if such person in-
tends to transfer or to apply to trans-
fer open commodity contracts or cus-
tomer property on behalf of the public 
customers of the debtor in accordance 
with section 764(b) of the Bankruptcy 
Code and § 190.07(c) or (d). 

(c) Notices to customers—(1) Specifically 
identifiable property other than open com-
modity contracts. In any case in which 
an order for relief has been entered, the 
trustee must use all reasonable efforts 
to promptly notify, in accordance with 
paragraph (a)(2) of this section, any 
customer whose futures account, for-
eign futures account, or cleared swaps 
account includes specifically identifi-
able property, other than open com-
modity contracts, which has not been 
liquidated, that such specifically iden-
tifiable property may be liquidated 
commencing on and after the seventh 
day after the order for relief (or such 
other date as is specified by the trustee 
in the notice with the approval of the 
Commission or court) if the customer 
has not instructed the trustee in writ-
ing before the deadline specified in the 
notice to return such property pursu-
ant to the terms for distribution of spe-
cifically identifiable property con-
tained in § 190.09(d)(1). Such notice 
must describe the specifically identifi-
able property and specify the terms 
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upon which that property may be re-
turned, including if applicable and to 
the extent practicable any substitute 
customer property that must be pro-
vided by the customer. 

(2) Open commodity contracts carried in 
hedging accounts. To the extent reason-
ably practicable under the cir-
cumstances of the case, and following 
consultation with the Commission, the 
trustee may treat open commodity 
contracts of public customers identi-
fied on the books and records of the 
debtor as held in a futures account, for-
eign futures account, or cleared swaps 
account designated as a hedging ac-
count in the debtor’s records, as spe-
cifically identifiable property of such 
customer. 

(i) If the trustee does not exercise 
such authority, such open commodity 
contracts do not constitute specifically 
identifiable property. 

(ii) If the trustee exercises such au-
thority: 

(A) The trustee shall use reasonable 
efforts to promptly notify, in accord-
ance with paragraph (a)(2) of this sec-
tion, each relevant public customer of 
such determination. 

(B)(1) Where, in the judgment of the 
trustee, the books and records of the 
debtor reveal a clear preference by a 
relevant public customer with respect 
to transfer or liquidation of open com-
modity contracts, the trustee shall en-
deavor, to the extent reasonably prac-
ticable, to comply with that pref-
erence. 

(2) Where, in the judgment of the 
trustee, the books and records of the 
debtor do not reveal a clear preference 
by a relevant public customer with re-
spect to transfer or liquidation of open 
commodity contracts, the trustee will 
request the customer to provide writ-
ten instructions whether to transfer or 
liquidate such open commodity con-
tracts. Such notice must specify the 
manner for providing such instructions 
and the deadline by which the cus-
tomer must provide instructions. 

(C) Such notice must also inform the 
customer that: 

(1) (Where instructions have been re-
quested pursuant to paragraph 
(c)(2)(ii)(B)(2) of this section), if the 
customer does not provide instructions 
in the prescribed manner and by the 

prescribed deadline, the customer’s 
open commodity contracts will not be 
treated as specifically identifiable 
property under this part; 

(2) Any transfer of the open com-
modity contracts is subject to the 
terms for distribution contained in 
§ 190.09(d)(2); 

(3) Absent compliance with any 
terms imposed by the trustee or the 
court, the trustee may liquidate the 
open commodity contracts; and 

(4) Providing (or having provided) in-
structions may not prevent the open 
commodity contracts from being liq-
uidated. 

(3) Involuntary cases. Prior to entry of 
an order for relief, and upon leave of 
the court, a trustee appointed in an in-
voluntary proceeding pursuant to sec-
tion 303 of the Bankruptcy Code may 
notify customers, in accordance with 
paragraph (a)(2) of this section, of the 
commencement of such proceeding and 
may request customer instructions 
with respect to the return, liquidation, 
or transfer of specifically identifiable 
property. 

(4) Notice of bankruptcy and request for 
proof of customer claim. The trustee 
shall promptly notify, in accordance 
with paragraph (a)(2) of this section, 
each customer that an order for relief 
has been entered and instruct each cus-
tomer to file a proof of customer claim 
containing the information specified in 
paragraph (e) of this section. Such no-
tice may be given separately from any 
notice provided in accordance with 
paragraph (c) of this section. The trust-
ee shall cause the proof of customer 
claim form referred to in paragraph (e) 
of this section to set forth the bar date 
for its filing. 

(d) Notice of court filings. The trustee 
shall promptly provide the Commission 
with copies of any complaint, motion, 
or petition filed in a commodity broker 
bankruptcy which concerns the disposi-
tion of customer property. Court fil-
ings shall be directed to the Commis-
sion addressed as provided in paragraph 
(a)(1) of this section. 

(e) Proof of customer claim. The trust-
ee shall request that customers pro-
vide, to the extent reasonably prac-
ticable, information sufficient to deter-
mine a customer’s claim in accordance 
with the regulations contained in this 
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part, including in the discretion of the 
trustee: 

(1) The class of commodity contract 
account upon which each claim is 
based (i.e., futures account, foreign fu-
tures account, cleared swaps account, 
or delivery account (and, in the case of 
a delivery account, how much is based 
on cash delivery property and how 
much is based on the value of physical 
delivery property); 

(2) Whether the claimant is a public 
customer or a non-public customer; 

(3) The number of commodity con-
tract accounts held by each claimant, 
and, for each such account: 

(i) The account number; 
(ii) The name in which the account is 

held; 
(iii) The balance as of the last ac-

count statement for the account, and 
information regarding any activity in 
the account from the date of the last 
account statement up to and including 
the filing date that affected the bal-
ance of the account; 

(iv) The capacity in which the ac-
count is held; 

(v) Whether the account is a joint ac-
count and, if so, the amount of the 
claimant’s percentage interest in that 
account and whether participants in 
the joint account are claiming jointly 
or separately; 

(vi) Whether the account is a discre-
tionary account; 

(vii) Whether the account is an indi-
vidual retirement account for which 
there is a custodian; and 

(viii) Whether the account is a cross- 
margining account for futures and se-
curities; 

(4) A description of any accounts held 
by the claimant with the debtor that 
are not commodity contract accounts; 

(5) A description of all claims against 
the debtor not based upon a commodity 
contract account of the claimant or an 
account listed in response to paragraph 
(e)(4) of this section; 

(6) A description of all claims of the 
debtor against the claimant not in-
cluded in the balance of a commodity 
contract account of the claimant; 

(7) A description of and the value of 
any open positions, unliquidated secu-
rities, or other unliquidated property 
held by the debtor on behalf of the 
claimant, indicating the portion of 

such property, if any, which was in-
cluded in the information provided in 
paragraph (e)(3) of this section, and 
identifying any such property which 
would be specifically identifiable prop-
erty as defined in § 190.01; 

(8) Whether the claimant holds posi-
tions in security futures products, and, 
if so, whether those positions are held 
in a futures account, a foreign futures 
account, or a securities account; 

(9) Whether the claimant wishes to 
receive payment in kind, to the extent 
practicable, for any claim for unliqui-
dated securities or other unliquidated 
property; and 

(10) Copies of any documents which 
support the information contained in 
the proof of customer claim, including 
without limitation, customer con-
firmations, account statements, and 
statements of purchase or sale. 

(f) Proof of claim form. A template 
customer proof of claim form which 
may (but is not required to) be used by 
the trustee is set forth in appendix A 
to this part. 

(1) If there are no open commodity 
contracts that are being treated as spe-
cifically identifiable property (e.g., if 
the customer proof of claim form was 
distributed after the primary liquida-
tion date), the trustee should modify 
the customer proof of claim form to de-
lete references to open commodity con-
tracts as specifically identifiable prop-
erty. 

(2) In the event the trustee deter-
mines that the debtor’s books and 
records reflecting customer trans-
actions are not reasonably reliable, or 
account statements are not available 
from which account balances as of the 
date of transfer or liquidation of cus-
tomer property may be determined, the 
proof of claim form used by the trustee 
should be modified to take into ac-
count the particular facts and cir-
cumstances of the case. 

§ 190.04 Operation of the debtor’s es-
tate—customer property. 

(a) Transfers—(1) All cases. The trust-
ee for a commodity broker shall 
promptly use its best efforts to effect a 
transfer in accordance with § 190.07(c) 
and (d) no later than the seventh cal-
endar day after the order for relief of 
the open commodity contracts and 
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property held by the commodity broker 
for or on behalf of its public customers. 

(2) Involuntary cases. A commodity 
broker against which an involuntary 
petition in bankruptcy is filed, or the 
trustee if a trustee has been appointed 
in such case, shall use its best efforts 
to effect a transfer in accordance with 
§ 190.07(c) and (d) of all open commodity 
contracts and property held by the 
commodity broker for or on behalf of 
its public customers and such other 
property as the Commission in its dis-
cretion may authorize, on or before the 
seventh calendar day after the filing 
date, and immediately cease doing 
business; provided, however, that if the 
commodity broker demonstrates to the 
Commission within such period that it 
was in compliance with the segregation 
and financial requirements of this 
chapter on the filing date, and the 
Commission determines, in its sole dis-
cretion, that such transfer is neither 
appropriate nor in the public interest, 
the commodity broker may continue in 
business subject to applicable provi-
sions of the Bankruptcy Code and of 
this chapter. 

(b) Treatment of open commodity con-
tracts—(1) Payments by the trustee. Prior 
to the primary liquidation date, the 
trustee may make payments of initial 
margin and variation settlement to a 
clearing organization, commodity 
broker, foreign clearing organization, 
or foreign futures intermediary, car-
rying the account of the debtor, pend-
ing the transfer, or liquidation of any 
open commodity contracts, whether or 
not such contracts are specifically 
identifiable property of a particular 
customer, provided, that: 

(i) To the extent within the trustee’s 
control, the trustee shall not make any 
payments on behalf of any commodity 
contract account on the books and 
records of the debtor that is in deficit; 
provided, however, that the provision in 
this paragraph (b)(1) shall not be con-
strued to prevent a clearing organiza-
tion, foreign clearing organization, fu-
tures commission merchant, or foreign 
futures intermediary carrying an ac-
count of the debtor from exercising its 
rights to the extent permitted under 
applicable law; 

(ii) Any margin payments made by 
the trustee with respect to a specific 

customer account shall not exceed the 
funded balance for that account; 

(iii) The trustee shall not make any 
payments on behalf of non-public cus-
tomers of the debtor from funds that 
are segregated for the benefit of public 
customers; 

(iv) If the trustee receives payments 
from a customer in response to a mar-
gin call, then to the extent within the 
trustee’s control, the trustee must use 
such payments to make margin pay-
ments for the open commodity con-
tract positions of such customer; 

(v) The trustee may not use pay-
ments received from one public cus-
tomer to meet the margin (or any 
other) obligations of any other cus-
tomer; and 

(vi) If funds segregated for the ben-
efit of public customers in a particular 
account class exceed the aggregate net 
equity claims for all public customers 
in such account class, the trustee may 
use such excess funds to meet the mar-
gin obligations for any public customer 
in such account class whose account is 
under-margined (as described in para-
graph (b)(4) of this section) but not in 
deficit, provided that the trustee issues 
a margin call to such customer and 
provided further that the trustee shall 
liquidate such customer’s open com-
modity contracts if the customer fails 
to make the margin payment within a 
reasonable time as provided in para-
graph (b)(4) of this section. 

(2) Margin calls. The trustee (or, prior 
to appointment of the trustee, the 
debtor against which an involuntary 
petition was filed) may issue a margin 
call to any public customer whose com-
modity contract account contains open 
commodity contracts if such account is 
under-margined. 

(3) Margin payments by the customer. 
The full amount of any margin pay-
ment by a customer in response to a 
margin call under paragraph (b)(2) of 
this section must be credited to the 
funded balance of the particular ac-
count for which it was made. 

(4) Trustee obligation to liquidate cer-
tain open commodity contracts. The 
trustee shall, as soon as practicable 
under the circumstances, liquidate all 
open commodity contracts in any com-
modity contract account that is in def-
icit, or for which any mark-to-market 
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calculation would result in a deficit, or 
for which the customer fails to meet a 
margin call made by the trustee within 
a reasonable time. Except as otherwise 
provided in this part, absent exigent 
circumstances, a reasonable time for 
meeting margin calls made by the 
trustee shall be deemed to be one hour, 
or such greater period not to exceed 
one business day, as the trustee may 
determine in its sole discretion. 

(5) Partial liquidation of open com-
modity contracts by others. In the event 
that a clearing organization, foreign 
clearing organization, futures commis-
sion merchant, foreign futures inter-
mediary, or other person carrying a 
commodity customer account for the 
debtor in the nature of an omnibus ac-
count has liquidated only a portion of 
open commodity contracts in such ac-
count, the trustee will exercise reason-
able business judgment in assigning 
the liquidating transactions to the un-
derlying commodity customer ac-
counts carried by the debtor. Specifi-
cally, the trustee should endeavor to 
assign the contracts as follows: First, 
to liquidate open commodity contracts 
in a risk-reducing manner in any ac-
counts that are in deficit; second, to 
liquidate open commodity contracts in 
a risk-reducing manner in any ac-
counts that are undermargined; third, 
to liquidate open commodity contracts 
in a risk-reducing manner in any other 
accounts, and finally to liquidate any 
remaining open commodity contracts 
in any accounts. If more than one com-
modity contract account reflects open 
commodity contracts in a particular 
account class for which liquidating 
transactions have been executed, the 
trustee shall to the extent practicable 
allocate the liquidating transactions to 
such commodity contract accounts pro 
rata based on the number of open com-
modity contracts of such commodity 
contract accounts. For purposes of this 
section, the term ‘‘a risk-reducing 
manner’’ is measured by margin re-
quirements set using the margin meth-
odology and parameters followed by 
the derivatives clearing organization 
at which such contracts are cleared. 

(c) Contracts moving into delivery posi-
tion. After entry of the order for relief 
and subject to paragraph (a) of this sec-
tion, which requires the trustee to at-

tempt to make transfers to other com-
modity brokers permitted by § 190.07 
and section 764(b) of the Bankruptcy 
Code, the trustee shall use its best ef-
forts to liquidate any open commodity 
contract that settles upon expiration 
or exercise via the making or taking of 
delivery of a commodity: 

(1) If such contract is a futures con-
tract or a cleared swaps contract, be-
fore the earlier of the last trading day 
or the first day on which notice of in-
tent to deliver may be tendered with 
respect thereto, or otherwise before the 
debtor or its customer incurs an obli-
gation to make or take delivery of the 
commodity under such contract; 

(2) If such contract is a long option 
on a commodity and has value, before 
the first date on which the contract 
could be automatically exercised or the 
last date on which the contract could 
be exercised if not subject to auto-
matic exercise; or 

(3) If such contract is a short option 
on a commodity that is in-the-money 
in favor of the long position holder, be-
fore the first date on which the long 
option position could be exercised. 

(d) Liquidation or offset. After entry of 
the order for relief and subject to para-
graph (a) of this section, which re-
quires the trustee to attempt to make 
transfers to other commodity brokers 
permitted by § 190.07 and section 764(b) 
of the Bankruptcy Code, and except as 
otherwise set forth in this paragraph 
(d), the following commodity contracts 
and other property held by or for the 
account of a debtor must be liquidated 
in the market in accordance with para-
graph (e)(1) of this section or liq-
uidated via book entry in accordance 
with paragraph (e)(2) of this section by 
the trustee promptly and in an orderly 
manner: 

(1) Open commodity contracts. All open 
commodity contracts, except for: 

(i) Commodity contracts that are 
specifically identifiable property (if ap-
plicable) and are subject to customer 
instructions to transfer (in lieu of liq-
uidating) as provided in § 190.03(c)(2), 
provided that the customer is in com-
pliance with the terms of § 190.09(d)(2); 
and 

(ii) Open commodity contract posi-
tions that are in a delivery position, 
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which shall be treated in accordance 
with the provisions of § 190.06. 

(2) Specifically identifiable property, 
other than open commodity contracts or 
physical delivery property. Specifically 
identifiable property, other than open 
commodity contracts or physical deliv-
ery property, to the extent that: 

(i) The fair market value of such 
property is less than 75% of its fair 
market value on the date of entry of 
the order for relief; 

(ii) Failure to liquidate the specifi-
cally identifiable property may result 
in a deficit balance in the applicable 
customer account; or 

(iii) The trustee has not received in-
structions to return pursuant to 
§ 190.03(c)(1), or has not returned such 
property upon the terms contained in 
§ 190.09(d)(1). 

(3) Letters of credit. The trustee may 
request that a customer deliver sub-
stitute customer property with respect 
to any letter of credit received, ac-
quired, or held to margin, guarantee, 
secure, purchase, or sell a commodity 
contract, whether the letter of credit is 
held by the trustee on behalf of the 
debtor’s estate or a derivatives clear-
ing organization or a foreign inter-
mediary or foreign clearing organiza-
tion on a pass-through or other basis, 
including in cases where the letter of 
credit has expired since the date of the 
order for relief. The amount of the re-
quest may equal the full face amount 
of the letter of the credit or any por-
tion thereof, to the extent required or 
may be required in the trustee’s discre-
tion to ensure pro rata treatment 
among customer claims within each 
account class, consistent with §§ 190.08 
and 190.09. 

(i) If a customer fails to provide sub-
stitute customer property within a rea-
sonable time specified by the trustee, 
the trustee may, if the letter of credit 
has not expired, draw upon the full 
amount of the letter of credit or any 
portion thereof. 

(ii) For any letter of credit referred 
to in this paragraph (d)(3), the trustee 
shall treat any portion that is not 
drawn upon (less the value of any sub-
stitute customer property delivered by 
the customer) as having been distrib-
uted to the customer for purposes of 
calculating entitlements to distribu-

tion or transfer. The expiration of the 
letter of credit on or at any time after 
the date of the order for relief shall not 
affect such calculation. 

(iii) Any proceeds of a letter of credit 
drawn by the trustee, or substitute cus-
tomer property posted by a customer, 
shall be considered customer property 
in the account class applicable to the 
original letter of credit. 

(iv) The trustee shall, in exercising 
their discretion with regard to address-
ing letters of credit, including as to the 
timing and amount of a request for 
substitute customer property, endeavor 
to mitigate, to the extent practicable, 
the adverse effects upon customers 
that have posted letters of credit, in a 
manner that achieves pro rata treat-
ment among customer claims. 

(4) All other property. All other prop-
erty, other than physical delivery prop-
erty held for delivery in accordance 
with the provisions of § 190.06, which is 
not required to be transferred or re-
turned pursuant to customer instruc-
tions and which has not been liq-
uidated in accordance with paragraphs 
(d)(1) through (3) of this section. 

(e) Liquidation of open commodity con-
tracts—(1) By the trustee or a clearing or-
ganization in the market—(i) Debtor as a 
clearing member. For open commodity 
contracts cleared by the debtor as a 
member of a clearing organization, the 
trustee or clearing organization, as ap-
plicable, shall liquidate such open com-
modity contracts pursuant to the rules 
of the clearing organization, a des-
ignated contract market, or a swap 
execution facility, if and as applicable. 
Any such rules providing for liquida-
tion other than on the open market 
shall be designed to achieve, to the ex-
tent feasible under market conditions 
at the time of liquidation, a process for 
liquidating open commodity contracts 
that results in competitive pricing. For 
open commodity contracts that are fu-
tures or options on futures that were 
established on or subject to the rules of 
a foreign board of trade and cleared by 
the debtor as a member of a foreign 
clearing organization, the trustee shall 
liquidate such open commodity con-
tracts pursuant to the rules of the for-
eign clearing organization or foreign 
board of trade or, in the absence of 
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such rules, in the manner the trustee 
determines appropriate. 

(ii) Debtor not a clearing member. For 
open commodity contracts submitted 
by the debtor for clearing through one 
or more accounts established with a fu-
tures commission merchant (as defined 
in § 1.3 of this chapter) or foreign fu-
tures intermediary, the trustee shall 
use commercially reasonable efforts to 
liquidate the open commodity con-
tracts to achieve competitive pricing, 
to the extent feasible under market 
conditions at the time of liquidation 
and subject to any rules or orders of 
the relevant clearing organization, for-
eign clearing organization, designated 
contract market, swap execution facil-
ity, or foreign board of trade governing 
the liquidation of open commodity con-
tracts. 

(2) By the trustee or a clearing organi-
zation via book entry offset. Upon appli-
cation by the trustee or clearing orga-
nization, the Commission may permit 
open commodity contracts to be liq-
uidated, or settlement on such con-
tracts to be made, by book entry. Such 
book entry shall offset open com-
modity contracts, whether matched or 
not matched on the books of the com-
modity broker, using the settlement 
price for such commodity contracts as 
determined by the clearing organiza-
tion in accordance with its rules. Such 
rules shall be designed to establish, to 
the extent feasible under market con-
ditions at the time of liquidation, such 
settlement prices in a competitive 
manner. 

(3) By a futures commission merchant or 
foreign futures intermediary. For open 
commodity contracts cleared by the 
debtor through one or more accounts 
established with a futures commission 
merchant or a foreign futures inter-
mediary, such futures commission mer-
chant or foreign futures intermediary 
may exercise any enforceable contrac-
tual rights it has to liquidate such 
commodity contracts, provided, that it 
shall use commercially reasonable ef-
forts to liquidate the open commodity 
contracts to achieve competitive pric-
ing, to the extent feasible under mar-
ket conditions at the time of liquida-
tion and subject to any rules or orders 
of the relevant clearing organization, 
foreign clearing organization, des-

ignated contract market, swap execu-
tion facility, or foreign board of trade 
governing its liquidation of such open 
commodity contracts. If a futures com-
mission merchant or foreign futures 
intermediary fails to use commercially 
reasonable efforts to liquidate open 
commodity contracts to achieve com-
petitive pricing in accordance with this 
paragraph (e)(3), the trustee may seek 
damages reflecting the difference be-
tween the price (or prices) at which the 
relevant commodity contracts would 
have been liquidated using commer-
cially reasonable efforts to achieve 
competitive pricing and the price (or 
prices) at which the commodity con-
tracts were liquidated, which shall be 
the sole remedy available to the trust-
ee. In no event shall any such liquida-
tion be voided. 

(4) Liquidation only. (i) Nothing in 
this part shall be interpreted to permit 
the trustee to purchase or sell new 
commodity contracts for the debtor or 
its customers except to offset open 
commodity contracts or to transfer 
any transferable notice received by the 
debtor or the trustee under any com-
modity contract; provided, however, 
that the trustee may, in its discretion 
and with approval of the Commission, 
cover uncovered inventory or com-
modity contracts of the debtor which 
cannot be liquidated immediately be-
cause of price limits or other market 
conditions, or may take an offsetting 
position in a new month or at a strike 
price for which limits have not been 
reached. 

(ii) Notwithstanding paragraph 
(e)(4)(i) of this section, the trustee 
may, with the written permission of 
the Commission, operate the business 
of the debtor in the ordinary course, 
including the purchase or sale of new 
commodity contracts on behalf of the 
customers of the debtor under appro-
priate circumstances, as determined by 
the Commission. 

(f) Long option contracts. Subject to 
paragraphs (d) and (e) of this section, 
the trustee shall use its best efforts to 
assure that a commodity contract that 
is a long option contract with value 
does not expire worthless. 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00526 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



517 

Commodity Futures Trading Comm. § 190.06 

§ 190.05 Operation of the debtor’s es-
tate—general. 

(a) Compliance with the Act and regula-
tions in this chapter. Except as specifi-
cally provided otherwise in this part, 
the trustee shall use reasonable efforts 
to comply with all of the provisions of 
the Act and of the regulations in this 
chapter as if it were the debtor. 

(b) Computation of funded balance. The 
trustee shall use reasonable efforts to 
compute a funded balance for each cus-
tomer account that contains open com-
modity contracts or other property as 
of the close of business each business 
day subsequent to the order for relief 
until the date all open commodity con-
tracts and other property in such ac-
count have been transferred or liq-
uidated, which shall be as accurate as 
reasonably practicable under the cir-
cumstances, including the reliability 
and availability of information. 

(c) Records—(1) Maintenance. Except 
as otherwise ordered by the court or as 
permitted by the Commission, records 
required under this chapter to be main-
tained by the debtor, including records 
of the computations required by this 
part, shall be maintained by the trust-
ee until such time as the debtor’s case 
is closed. 

(2) Accessibility. The records required 
to be maintained by paragraph (c)(1) of 
this section shall be available during 
business hours to the Commission and 
the U.S. Department of Justice. The 
trustee shall give the Commission and 
the U.S. Department of Justice access 
to all records of the debtor, including 
records required to be retained in ac-
cordance with § 1.31 of this chapter and 
all other records of the commodity 
broker, whether or not the Act or this 
chapter would require such records to 
be maintained by the commodity 
broker. 

(d) Customer statements. The trustee 
shall use all reasonable efforts to con-
tinue to issue account statements with 
respect to any customer for whose ac-
count open commodity contracts or 
other property is held that has not 
been liquidated or transferred. With re-
spect to such accounts, the trustee 
must also issue an account statement 
reflecting any liquidation or transfer of 
open commodity contracts or other 

property promptly after such liquida-
tion or transfer. 

(e) Other matters—(1) Disbursements. 
With the exception of transfers of cus-
tomer property made in accordance 
with § 190.07, the trustee shall make no 
disbursements to customers except 
with approval of the court. 

(2) Investment. The trustee shall 
promptly invest the proceeds from the 
liquidation of commodity contracts or 
specifically identifiable property, and 
may invest any other customer prop-
erty, in obligations of the United 
States and obligations fully guaranteed 
as to principal and interest by the 
United States, provided that such obli-
gations are maintained in a depository 
located in the United States, its terri-
tories or possessions. 

(f) Residual interest. The trustee shall 
apply the residual interest provisions 
of § 1.11 of this chapter in a manner ap-
propriate to the context of their re-
sponsibilities as a bankruptcy trustee 
pursuant subchapter IV of chapter 7 of 
the Bankruptcy Code and this part, and 
in light of the existence of a surplus or 
deficit in customer property available 
to pay customer claims. 

§ 190.06 Making and taking delivery 
under commodity contracts. 

(a) Deliveries—(1) General. The provi-
sions of this paragraph (a) apply to 
commodity contracts that settle upon 
expiration or exercise by making or 
taking delivery of physical delivery 
property, if such commodity contracts 
are in a delivery position on the filing 
date, or the trustee is unable to liq-
uidate such commodity contracts in 
accordance with § 190.04(c) to prevent 
them from moving into a delivery posi-
tion, i.e., before the debtor or its cus-
tomer incurs bilateral contractual ob-
ligations to make or take delivery 
under such commodity contracts. 

(2) Delivery made or taken on behalf of 
a customer outside of the administration 
of the debtor’s estate. (i) The trustee 
shall use reasonable efforts to allow a 
customer to deliver physical delivery 
property that is held directly by the 
customer and not by the debtor (and 
thus not recorded in any commodity 
contract account of the customer) in 
settlement of a commodity contract, 
and to allow payment in exchange for 
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such delivery, to occur outside the ad-
ministration of the debtor’s estate, 
when the rules of the exchange or other 
market listing the commodity con-
tract, or the clearing organization or 
the foreign clearing organization clear-
ing the commodity contract, as appli-
cable, prescribe a process for delivery 
that allows the delivery to be fulfilled: 

(A) In the normal course directly by 
the customer; 

(B) By substitution of the customer 
for the commodity broker; or 

(C) Through agreement of the buyer 
and seller to alternative delivery pro-
cedures. 

(ii) Where a customer delivers phys-
ical delivery property in settlement of 
a commodity contract outside of the 
administration of the debtors’ estate in 
accordance with paragraph (a)(2)(i) of 
this section, any property of such cus-
tomer held at the debtor in connection 
with such contract must nonetheless 
be included in the net equity claim of 
that customer, and, as such, can only 
be distributed pro rata at the time of, 
and as part of, any distributions to cus-
tomers made by the trustee. 

(3) Delivery as part of administration of 
the debtor’s estate. When the trustee de-
termines that it is not practicable to 
effect delivery as provided in para-
graph (a)(2) of this section: 

(i) To facilitate the making or taking 
of delivery directly by a customer, the 
trustee may, as it determines reason-
able under the circumstances of the 
case and consistent with the pro rata 
distribution of customer property by 
account class: 

(A) When a customer is obligated to 
make delivery, return any physical de-
livery property to the customer that is 
held by the debtor for or on behalf of 
the customer under the terms set forth 
in § 190.09(d)(1)(ii), to allow the cus-
tomer to deliver such property to ful-
fill its delivery obligation under the 
commodity contract; or 

(B) When a customer is obligated to 
take delivery: 

(1) Return any cash delivery property 
to the customer that is reflected in the 
customer’s delivery account, provided 
that cash delivery property returned 
under this paragraph (a)(3)(i)(B)(1) 
shall not exceed the lesser of: 

(i) The amount the customer is re-
quired to pay for delivery of the com-
modity; or 

(ii) The customer’s net funded bal-
ance for all of the customer’s com-
modity contract accounts; 

(2) Return cash, securities, or other 
property held in the customer’s non-de-
livery commodity contract accounts, 
provided that property returned under 
this section shall not exceed the lesser 
of: 

(i) The amount the customer is re-
quired to pay for delivery of the com-
modity; or 

(ii) The net funded balance for all of 
the customer’s commodity contract ac-
counts reduced by any amount re-
turned to the customer pursuant to 
paragraph (a)(3)(i)(B)(1) of this section, 
and provided further, however, that the 
trustee may distribute such property 
only to the extent that the customer’s 
funded balance for each such account 
exceeds the minimum margin obliga-
tions for such account (as described in 
§ 190.04(b)(2)); and 

(C) Impose such conditions on the 
customer as it considers appropriate to 
assure that property returned to the 
customer is used to fulfill the cus-
tomer’s delivery obligations. 

(ii) If the trustee does not return 
physical delivery property, cash deliv-
ery property, or other property in the 
form of cash or cash equivalents to the 
customer as provided in paragraph 
(a)(3)(i) of this section, subject to para-
graph (a)(4) of this section: 

(A) To the extent practical, the 
trustee shall make or take delivery of 
physical delivery property in the same 
manner as if no bankruptcy had oc-
curred, and when making delivery, the 
party to which delivery is made must 
pay the full price required for taking 
such delivery; or 

(B) When taking delivery of physical 
delivery property: 

(1) The trustee shall pay for the de-
livery first using the customer’s cash 
delivery property or other property, 
limited to the amounts set forth in 
paragraph (a)(3)(i)(B) of this section, 
along with any cash transferred by the 
customer to the trustee on or after the 
filing date for the purpose of paying for 
delivery. 
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(2) If the value of the cash or cash 
equivalents that may be used to pay 
for deliveries as described in paragraph 
(a)(3)(i)(B) of this section is less than 
the amount required to be paid for tak-
ing delivery, the trustee shall issue a 
payment call to the customer. The full 
amount of any payment made by the 
customer in response to a payment call 
must be credited to the funded balance 
of the particular account for which 
such payment is made. 

(3) If the customer fails to meet a 
call for payment under paragraph 
(a)(3)(ii)(B)(2) of this section before 
payment is made for delivery, the 
trustee must convert any physical de-
livery property received on behalf of 
the customer to cash as promptly as 
possible. 

(4) Deliveries in a securities account. If 
an open commodity contract held in a 
futures account, foreign futures ac-
count, or cleared swaps account re-
quires delivery of a security upon expi-
ration or exercise of such commodity 
contract, and delivery is not completed 
pursuant to paragraph (a)(2) or (a)(3)(i) 
of this section, the trustee may make 
or take delivery in a securities account 
in a manner consistent with paragraph 
(a)(3)(ii) of this section, provided, how-
ever, that the trustee may transfer 
property from the customer’s com-
modity contract accounts to the secu-
rities account to fulfill the delivery ob-
ligation only to the extent that the 
customer’s funded balance for such 
commodity contract account exceeds 
the customer’s minimum margin obli-
gations for such accounts (as described 
in § 190.04(b)(2)) and provided further 
that the customer is not under-mar-
gined or does not have a deficit balance 
in any other commodity contract ac-
counts. 

(5) Delivery made or taken on behalf of 
proprietary account. If delivery of phys-
ical delivery property is to be made or 
taken on behalf of the debtor’s own ac-
count or the account of any non-public 
customer of the debtor, the trustee 
shall make or take delivery, as the 
case may be, on behalf of the debtor’s 
estate, provided that if the trustee 
takes delivery of physical delivery 
property it must convert such property 
to cash as promptly as possible. 

(b) Special account class provisions for 
delivery accounts. (1) Within the deliv-
ery account class, the trustee shall 
treat— 

(i) Physical delivery property held in 
delivery accounts as of the filing date, 
and the proceeds of any such physical 
delivery property subsequently re-
ceived, as part of the physical delivery 
account class; and 

(ii) Cash delivery property in deliv-
ery accounts as of the filing date, along 
with any physical delivery property for 
which delivery is subsequently taken 
on behalf of a customer in accordance 
with paragraph (a)(3) of this section, as 
part of a separate cash delivery ac-
count class. 

(2)(i) If the debtor holds any cash or 
cash equivalents in an account main-
tained at a bank, clearing organiza-
tion, foreign clearing organization, or 
other person, under a name or in a 
manner that clearly indicates that the 
account holds property for the purpose 
of making payment for taking deliv-
ery, or receiving payment for making 
delivery, of a commodity under com-
modity contracts, such property shall 
(subject to § 190.09) be considered cus-
tomer property— 

(A) In the cash delivery account class 
if held for making payment for taking 
delivery; and 

(B) In the physical delivery account 
class, if held as a result of receiving 
such payment for a making delivery 
after the filing date. 

(ii) Any other property (excluding 
property segregated for the benefit of 
customer in the futures, foreign fu-
tures or cleared swaps account class) 
that is traceable as having been held or 
received for the purpose of making de-
livery, or as having been held or re-
ceived as a result of taking delivery, of 
a commodity under commodity con-
tracts, shall (subject to § 190.09) be con-
sidered customer property— 

(A) In the cash delivery account class 
if received after the filing date in ex-
change for taking delivery; and 

(B) Otherwise shall be considered cus-
tomer property in the physical delivery 
account class. 

§ 190.07 Transfers. 
(a) Transfer rules. No clearing organi-

zation or self-regulatory organization 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00529 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



520 

17 CFR Ch. I (4–1–23 Edition) § 190.07 

may adopt, maintain in effect, or en-
force rules that: 

(1) Are inconsistent with the provi-
sions of this part; 

(2) Interfere with the acceptance by 
its members of transfers of commodity 
contracts, and the property margining 
or securing such contracts, from fu-
tures commission merchants that are 
required to transfer accounts pursuant 
to § 1.17(a)(4) of this chapter; or 

(3) Interfere with the acceptance by 
its members of transfers of commodity 
contracts, and the property margining 
or securing such contracts, from a fu-
tures commission merchant that is a 
debtor as defined in § 190.01, if such 
transfers have been approved by the 
Commission, provided, however, that 
this paragraph (a)(3) shall not— 

(i) Limit the exercise of any contrac-
tual right of a clearing organization or 
other registered entity to liquidate or 
transfer open commodity contracts; or 

(ii) Be interpreted to limit a clearing 
organization’s ability adequately to 
manage risk. 

(b) Requirements for transferees. (1) It 
is the duty of each transferee to assure 
that it will not accept a transfer that 
would cause the transferee to be in vio-
lation of the minimum financial re-
quirements set forth in this chapter. 

(2) Any transferee that accepts a 
transfer of open commodity contracts 
from the estate of the debtor— 

(i) Accepts the transfer subject to 
any loss that may arise in the event 
the transferee cannot recover from the 
customer any deficit balance that may 
arise related to the transferred open 
commodity contracts. 

(ii) If the commodity contracts were 
held for the account of a customer: 

(A) Must keep such commodity con-
tracts open at least one business day 
after their receipt, unless the customer 
for whom the transfer is made fails to 
respond within a reasonable time to a 
margin call for the difference between 
the margin transferred with such com-
modity contracts and the margin 
which such transferee would require 
with respect to a similar set of com-
modity contracts held for the account 
of a customer in the ordinary course of 
business; and 

(B) May not collect commissions 
with respect to the transfer of such 
commodity contracts. 

(3) A transferee may accept open 
commodity contracts and property, 
and open accounts on its records, for 
customers whose commodity contracts 
and property are transferred pursuant 
to this part prior to completing cus-
tomer diligence, provided that account 
opening diligence as required by law 
(including the risk disclosures referred 
to in § 1.65(a)(3) of this chapter) is per-
formed, and records and information 
required by law are obtained, as soon 
as practicable, but in any event within 
six months of the transfer, unless this 
time is extended for a particular ac-
count, transferee, or debtor by the 
Commission. 

(4)(i) Any account agreements gov-
erning a transferred account (including 
an account that has been partially 
transferred) shall be deemed assigned 
to the transferee by operation of law 
and shall govern the transferee and 
customer’s relationship until such time 
as the transferee and customer enter 
into a new agreement; provided, how-
ever, that any breach of such agree-
ment by the debtor existing at or be-
fore the time of the transfer (including, 
but not limited to, any failure to seg-
regate sufficient customer property) 
shall not constitute a default or breach 
of the agreement on the part of the 
transferee, or constitute a defense to 
the enforcement of the agreement by 
the transferee. 

(ii) Paragraph (b)(4)(i) of this section 
shall not apply where the customer has 
a pre-existing account agreement with 
the transferee futures commission mer-
chant. In such a case, the transferred 
account will be governed by that pre- 
existing account agreement. 

(5) If open commodity contracts or 
any specifically identifiable property 
has been, or is to be, transferred in ac-
cordance with section 764(b) of the 
Bankruptcy Code and this section, cus-
tomer instructions previously received 
by the trustee with respect to open 
commodity contracts or with respect 
to specifically identifiable property, 
shall be transmitted to the transferee 
of property, which shall comply there-
with to the extent practicable. 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



521 

Commodity Futures Trading Comm. § 190.07 

(c) Eligibility for transfer under section 
764(b) of the Bankruptcy Code—accounts 
eligible for transfer. All commodity con-
tract accounts (including accounts 
with no open commodity contract posi-
tions) are eligible for transfer after the 
order for relief pursuant to section 
764(b) of the Bankruptcy Code, except: 

(1) The debtor’s own account or the 
accounts of general partners of the 
debtor if the debtor is a partnership; 
and 

(2) Accounts that are in deficit. 
(d) Special rules for transfers under sec-

tion 764(b) of the Bankruptcy Code—(1) 
Effecting transfer. The trustee for a 
commodity broker shall use its best ef-
forts to effect a transfer to one or more 
other commodity brokers of all eligible 
commodity contract accounts, open 
commodity contracts and property 
held by the debtor for or on behalf of 
its customers, based on customer 
claims or record, no later than the sev-
enth calendar day after the order for 
relief. 

(2) Partial transfers; multiple trans-
ferees—(i) Of the customer estate. If all 
eligible commodity contract accounts 
held by a debtor cannot be transferred 
under this section, a partial transfer 
may nonetheless be made. The Com-
mission will not disapprove such a 
transfer for the sole reason that it was 
a partial transfer. Commodity contract 
accounts may be transferred to one or 
more transferees, and, subject to para-
graph (d)(4) of this section, may be 
transferred to different transferees by 
account class. 

(ii) Of a customer’s commodity contract 
account. If all of a customer’s open 
commodity contracts and property 
cannot be transferred under this sec-
tion, a partial transfer of contracts and 
property may be made so long as such 
transfer would not result in an increase 
in the amount of any customer’s net 
equity claim. One, but not the only, 
means to effectuate a partial transfer 
is by liquidating a portion of the open 
commodity contracts held by a cus-
tomer such that sufficient value is re-
alized, or margin requirements are re-
duced to an extent sufficient, to permit 
the transfer of some or all of the re-
maining open commodity contracts 
and property. If any open commodity 
contract to be transferred in a partial 

transfer is part of a spread or straddle, 
to the extent practicable under the cir-
cumstances, each side of such spread or 
straddle must be transferred or none of 
the open commodity contracts com-
prising the spread or straddle may be 
transferred. 

(3) Letters of credit. A letter of credit 
received, acquired, or held to margin, 
guarantee, secure, purchase, or sell a 
commodity contract may be trans-
ferred with an eligible commodity con-
tract account if it is held by a deriva-
tives clearing organization on a pass- 
through or other basis or is transfer-
able by its terms, so long as the trans-
fer will not result in a recovery which 
exceeds the amount to which the cus-
tomer would be entitled under §§ 190.08 
and 190.09. If the letter of credit cannot 
be transferred as provided for in the 
foregoing sentence, and the customer 
does not deliver substitute customer 
property to the trustee in accordance 
with § 190.04(d)(3), the trustee may draw 
upon a portion or all of the letter of 
credit, the proceeds of which shall be 
treated as customer property in the ap-
plicable account class. 

(4) Physical delivery property. The 
trustee shall use reasonable efforts to 
prevent physical delivery property held 
for the purpose of making delivery on a 
commodity contract from being trans-
ferred separate and apart from the re-
lated commodity contract, or to a dif-
ferent transferee. 

(5) No prejudice to other customers. No 
transfer shall be made under this part 
by the trustee if, after taking into ac-
count all customer property available 
for distribution to customers in the ap-
plicable account class at the time of 
the transfer, such transfer would result 
in insufficient remaining customer 
property to make an equivalent per-
centage distribution (including all pre-
vious transfers and distributions) to all 
customers in the applicable account 
class, based on— 

(i) Customer claims of record; and 
(ii) Estimates of other customer 

claims made in the trustee’s reasonable 
discretion based on available informa-
tion, in each case as of the calendar 
day immediately preceding transfer. 
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(e) Prohibition on avoidance of trans-
fers under section 764(b) of the Bank-
ruptcy Code—(1) Pre-relief transfers. Not-
withstanding the provisions of para-
graphs (c) and (d) of this section, the 
following transfers are approved and 
may not be avoided under sections 544, 
546, 547, 548, 549, or 724(a) of the Bank-
ruptcy Code: 

(i) The transfer of commodity con-
tract accounts or customer property 
prior to the entry of the order for relief 
in compliance with § 1.17(a)(4) of this 
chapter unless such transfer is dis-
approved by the Commission; 

(ii) The transfer, withdrawal, or set-
tlement, prior to the order for relief at 
the request of a public customer, in-
cluding a transfer, withdrawal, or set-
tlement at the request of a public cus-
tomer that is a commodity broker, of 
commodity contract accounts or cus-
tomer property held from or for the ac-
count of such customer by or on behalf 
of the debtor unless: 

(A) The customer acted in collusion 
with the debtor or its principals to ob-
tain a greater share of customer prop-
erty or the bankruptcy estate than 
that to which it would be entitled 
under this part; or 

(B) The transfer is disapproved by the 
Commission; 

(iii) The transfer prior to the order 
for relief by a clearing organization, or 
by a receiver that has been appointed 
for the futures commission merchant 
(FCM) that is now a debtor, of one or 
more accounts held for or on behalf of 
customers of the debtor, or of com-
modity contracts and other customer 
property held for or on behalf of cus-
tomers of the debtor, provided that the 
transfer is not disapproved by the Com-
mission. 

(2) Post-relief transfers. Notwith-
standing the provisions of paragraphs 
(c) and (d) of this section, the following 
transfers are approved and may not be 
avoided under sections 544, 546, 547, 548, 
549, or 724(a) of the Bankruptcy Code: 

(i) The transfer of a commodity con-
tract account or customer property eli-
gible to be transferred under para-
graphs (c) and (d) of this section made 
by the trustee or by any clearing orga-
nization on or before the seventh cal-
endar day after the entry of the order 

for relief, as to which the Commission 
has not disapproved the transfer; or 

(ii) The transfer of a commodity con-
tract account or customer property at 
the direction of the Commission on or 
before the seventh calendar day after 
the order for relief, upon such terms 
and conditions as the Commission may 
deem appropriate and in the public in-
terest. 

(f) Commission action. Notwith-
standing any other provision of this 
section (other than paragraphs (d)(2)(ii) 
and (d)(5) of this section), in appro-
priate cases and to protect the public 
interest, the Commission may: 

(1) Prohibit the transfer of a par-
ticular set or sets of commodity con-
tract accounts and customer property; 
or 

(2) Permit transfers of a particular 
set or sets of commodity contract ac-
counts and customer property that do 
not comply with the requirements of 
this section. 

§ 190.08 Calculation of funded net eq-
uity. 

For purposes of this subpart, funded 
net equity shall be computed as fol-
lows: 

(a) Funded claim. The funded net eq-
uity claim of a customer shall be equal 
to the aggregate of the funded balances 
of such customer’s net equity claim for 
each account class. 

(b) Net equity. Net equity means a 
customer’s total customer claim of 
record against the estate of the debtor 
based on the customer property, in-
cluding any commodity contracts, held 
by the debtor for or on behalf of such 
customer less any indebtedness of the 
customer to the debtor. Net equity 
shall be calculated as follows: 

(1) Step 1-equity determination. (i) De-
termine the equity balance of each 
commodity contract account of a cus-
tomer by computing, with respect to 
such account, the sum of: 

(A) The ledger balance; 
(B) The open trade balance; and 
(C) The realizable market value, de-

termined as of the close of the market 
on the last preceding market day, of 
any securities or other property held 
by or for the debtor from or for such 
account, plus accrued interest, if any. 
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(ii) For the purposes of this para-
graph (b)(1), the ledger balance of a 
customer account shall be calculated 
by: 

(A) Adding: 
(1) Cash deposited to purchase, mar-

gin, guarantee, secure, or settle a com-
modity contract; 

(2) Cash proceeds of liquidations of 
any securities or other property re-
ferred to in paragraph (b)(1)(i)(C) of 
this section; 

(3) Gains realized on trades; and 
(4) The face amount of any letter of 

credit received, acquired or held to 
margin, guarantee, secure, purchase or 
sell a commodity contract; and 

(B) Subtracting from the result: 
(1) Losses realized on trades; 
(2) Disbursements to or on behalf of 

the customer (including, for these pur-
poses, transfers made pursuant to 
§§ 190.04(a) and 190.07); and 

(3) The normal costs attributable to 
the payment of commissions, broker-
age, interest, taxes, storage, trans-
action fees, insurance, and other costs 
and charges lawfully incurred in con-
nection with the purchase, sale, exer-
cise, or liquidation of any commodity 
contract in such account. 

(iii) For purposes of this paragraph 
(b)(1), the open trade balance of a cus-
tomer’s account shall be computed by 
subtracting the unrealized loss in value 
of the open commodity contracts held 
by or for such account from the unreal-
ized gain in value of the open com-
modity contracts held by or for such 
account. 

(iv) For purposes of this paragraph 
(b)(1), in calculating the ledger balance 
or open trade balance of any customer, 
exclude any security futures products, 
any gains or losses realized on trades 
in such products, any property received 
to margin, guarantee, or secure such 
products (including interest thereon or 
the proceeds thereof), to the extent any 
of the foregoing are held in a securities 
account, and any disbursements to or 
on behalf of such customer in connec-
tion with such products or such prop-
erty held in a securities account. 

(2) Step 2-customer determination (ag-
gregation). Aggregate the credit and 
debit equity balances of all accounts of 
the same class held by a customer in 
the same capacity. Paragraphs (b)(2)(i) 

through (xii) of this section prescribe 
which accounts must be treated as 
being held in the same capacity and 
which accounts must be treated as 
being held in a separate capacity. 

(i) Except as otherwise provided in 
this paragraph (b)(2), all accounts that 
are maintained with a debtor in a per-
son’s name and that, under this para-
graph (b)(2), are deemed to be held by 
that person in its individual capacity 
shall be deemed to be held in the same 
capacity. 

(ii) An account maintained with a 
debtor by a guardian, custodian, or 
conservator for the benefit of a ward, 
or for the benefit of a minor under the 
Uniform Gift to Minors Act, shall be 
deemed to be held in a separate capac-
ity from accounts held by such guard-
ian, custodian or conservator in its in-
dividual capacity. 

(iii) An account maintained with a 
debtor in the name of an executor or 
administrator of an estate in its capac-
ity as such shall be deemed to be held 
in a separate capacity from accounts 
held by such executor or administrator 
in its individual capacity. 

(iv) An account maintained with a 
debtor in the name of a decedent, in 
the name of the decedent’s estate, or in 
the name of the executor or adminis-
trator of such estate in its capacity as 
such shall be deemed to be accounts 
held in the same capacity. 

(v) An account maintained with a 
debtor by a trustee shall be deemed to 
be held in the individual capacity of 
the grantor of the trust unless the 
trust is created by a valid written in-
strument for a purpose other than 
avoidance of an offset under the regula-
tions contained in this part. A trust ac-
count which is not deemed to be held in 
the individual capacity of its grantor 
under this paragraph (b)(2)(v) shall be 
deemed to be held in a separate capac-
ity from accounts held in an individual 
capacity by the trustee, by the grantor 
or any successor in interest of the 
grantor, or by any trust beneficiary, 
and from accounts held by any other 
trust. 

(vi) An account maintained with a 
debtor by a corporation, partnership, 
or unincorporated association shall be 
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deemed to be held in a separate capac-
ity from accounts held by the share-
holders, partners or members of such 
corporation, partnership, or unincor-
porated association, if such entity was 
created for purposes other than avoid-
ance of an offset under the regulations 
contained in this part. 

(vii) A hedging account of a person 
shall be deemed to be held in the same 
capacity as a speculative account of 
such person. 

(viii) Subject to paragraphs (b)(2)(ix) 
and (xiv) of this section, the futures ac-
counts, foreign futures accounts, deliv-
ery accounts, and cleared swaps ac-
counts of the same person shall not be 
deemed to be held in separate capac-
ities: Provided, however, that such ac-
counts may be aggregated only in ac-
cordance with paragraph (b)(3) of this 
section. 

(ix) An omnibus customer account 
for public customers of a futures com-
mission merchant maintained with a 
debtor shall be deemed to be held in a 
separate capacity from any omnibus 
customer account for non-public cus-
tomers of such futures commission 
merchant and from any account main-
tained with the debtor on its own be-
half or on behalf of any non-public cus-
tomer. 

(x) A joint account maintained with 
the debtor shall be deemed to be held 
in a separate capacity from any ac-
count held in an individual capacity by 
the participants in such account, from 
any account held in an individual ca-
pacity by a commodity pool operator 
or commodity trading advisor for such 
account, and from any other joint ac-
count; provided, however, that if such 
account is not transferred in accord-
ance with §§ 190.04(a) and 190.07, it shall 
be deemed to be held in the same ca-
pacity as any other joint account held 
by identical participants and a partici-
pant’s percentage interest therein shall 
be deemed to be held in the same ca-
pacity as any account held in an indi-
vidual capacity by such participant. 

(xi) An account maintained with a 
debtor in the name of a plan that is 
subject to the terms of the Employee 
Retirement Income Security Act of 
1974 and the regulations in 29 CFR 
chapter XXV, or similar state, Federal, 
or foreign laws or regulations applica-

ble to retirement or pension plans, 
shall be deemed to be held in a separate 
capacity from an account held in an in-
dividual capacity by the plan adminis-
trator, any employer, employee, partic-
ipant, or beneficiary with respect to 
such plan. 

(xii) Except as otherwise provided in 
this section, an account maintained 
with a debtor by an agent or nominee 
for a principal or a beneficial owner 
shall be deemed to be an account held 
in the individual capacity of such prin-
cipal or beneficial owner. 

(xiii) With respect to the cleared 
swaps account class, each individual 
cleared swaps customer account within 
each cleared swap omnibus customer 
account referred to in paragraph 
(b)(2)(viii) of this section shall be 
deemed to be held in a separate capac-
ity from each other such individual 
cleared swaps customer account, sub-
ject to the provisions of paragraphs 
(b)(2)(i) through (xi) of this section. 

(xiv) Accounts held by a customer in 
separate capacities shall be deemed to 
be accounts of different customers. The 
burden of proving that an account is 
held in a separate capacity shall be 
upon the customer. 

(3) Step 3-setoffs. (i) The net equity of 
one customer account may not be off-
set against the net equity of any other 
customer account. 

(ii) Any obligation to the debtor 
owed by a customer which is not re-
quired to be included in computing the 
equity of that customer under para-
graph (b)(1) of this section (defined as 
x), must be deducted from any obliga-
tion to the customer owed by the debt-
or which is not required to be included 
in computing the equity of that cus-
tomer (defined as y). If the former 
amount (x) exceeds the latter (y), the 
excess (x-y) must be deducted from the 
equity balance of the customer ob-
tained after performing the preceding 
calculations required by paragraph (b) 
of this section, provided, that if the 
customer owns more than one class of 
accounts with a positive equity bal-
ance, the excess (again, x-y) must be 
allocated and offset against each posi-
tive equity balance in the same propor-
tion as that positive equity balance 
bears to the total of all positive equity 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00534 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



525 

Commodity Futures Trading Comm. § 190.08 

balances of accounts of different class-
es held by such customer. 

(iii) A negative equity balance ob-
tained with respect to one customer ac-
count class must be set off against a 
positive equity balance in any other 
account class of such customer held in 
the same capacity, provided, that if a 
customer owns more than one class of 
accounts with a positive equity bal-
ance, such negative equity balance 
must be offset against each positive eq-
uity balance in the same proportion as 
that positive equity balance bears to 
the total of all positive equity balances 
in accounts of different classes held by 
such customer. 

(iv) To the extent any indebtedness 
of the debtor to the customer which is 
not required to be included in com-
puting the equity of such customer 
under paragraph (b)(1) of this section 
exceeds such indebtedness of the cus-
tomer to the debtor, the customer 
claim therefor will constitute a general 
creditor claim rather than a customer 
property claim, and the net equity 
therefor shall be separately calculated. 

(v) The rules pertaining to separate 
capacities and permitted setoffs con-
tained in this section shall only be ap-
plied subsequent to the entry of an 
order for relief; prior to that date, the 
provisions of § 1.22 of this chapter and 
of sections 4d(a)(2) and 4d(f) of the Act 
(and, in each case, the regulations in 
part 1, 22, or 30 of this chapter that im-
plement sections 4d(a)(2) and 4d(f)) 
shall govern what setoffs are per-
mitted. 

(4) Step 4-correction for distributions. 
The value on the date of transfer or 
distribution of any property trans-
ferred or distributed subsequent to the 
filing date and prior to the primary liq-
uidation date with respect to each 
class of account held by a customer 
must be added to the equity obtained 
for that customer for accounts of that 
class after performing the steps con-
tained in paragraphs (b)(1) through (3) 
of this section: Provided, however, that 
if all accounts for which there are cus-
tomer claims of record and 100% of the 
equity pertaining thereto is transferred 
in accordance with § 190.07 and section 
764(b) of the Bankruptcy Code, net eq-
uity shall be computed based solely 
upon those allowed customer claims, if 

any, filed subsequent to the order for 
relief which are not claims of record on 
the filing date. 

(5) Step 5-correction for ongoing events. 
Compute any adjustments to the steps 
in paragraphs (b)(1) through (4) of this 
section required to correct 
misestimates or errors including, with-
out limitation, corrections for ongoing 
events such as the liquidation of unliq-
uidated claims or specifically identifi-
able property at a value different from 
the estimated value previously used in 
computing net equity. 

(c) Calculation of funded balance. 
Funded balance means a customer’s pro 
rata share of the customer estate with 
respect to each account class available 
for distribution to customers of the 
same customer class. 

(1) Funded balance computation. The 
funded balance of any customer claim 
shall be computed (separately by ac-
count class and customer class) by: 

(i) Multiplying the ratio of the 
amount of the net equity claim of such 
customer (defined as x) less the 
amounts referred to in paragraph 
(c)(1)(ii) of this section of such cus-
tomer for any account class (defined as 
y) divided by the sum of the net equity 
claims of all customers for accounts of 
that class (defined as p) less the 
amounts referred to in paragraph 
(c)(1)(ii) of this section of all customers 
for accounts of that class (defined as q) 
(thus, ((x-y)/(p-q)) by the sum of: 

(A) The value of letters of credit re-
ceived, acquired, or held to margin, 
guarantee, secure, purchase, or sell a 
commodity contract relating to all 
customer accounts of the same class; 

(B) The value of the money, securi-
ties, or other property segregated on 
behalf of all customer accounts of the 
same class less the amounts referred to 
in paragraph (c)(1)(ii) of this section; 

(C) The value of any money, securi-
ties, or other property which must be 
allocated under § 190.09 to all customer 
accounts of the same class; and 

(D) The amount of any add-back re-
quired under paragraph (b)(4) of this 
section; and 

(ii) Then adding 100% of— 
(A) Any margin payment made be-

tween the entry of the order for relief 
(or, in an involuntary case, the date on 
which the petition for bankruptcy is 
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filed) and the primary liquidation date; 
provided, however, that if margin is 
posted to substitute for a letter of 
credit, such margin does not increase 
the funded balance; and 

(B) For cash delivery property, any 
cash transferred to the trustee on or 
after the filing date for the purpose of 
paying for delivery. 

(2) Corrections to funded balance. The 
funded balance must be adjusted to 
correct for ongoing events including, 
without limitation: 

(i) Added claimants; 
(ii) Disallowed claims; 
(iii) Liquidation of unliquidated 

claims at a value other than their esti-
mated value; and 

(iv) Recovery of property. 
(d) Valuation. In computing net eq-

uity, commodity contracts and other 
property held by or for a commodity 
broker must be valued as provided in 
this paragraph (d). 

(1) Commodity contracts—(i) Open con-
tracts. Unless otherwise specified in 
this paragraph (d), the value of an open 
commodity contract shall be equal to 
the settlement price as calculated by 
the clearing organization pursuant to 
its rules; provided, however, that if an 
open commodity contract is trans-
ferred to another commodity broker, 
its value on the debtor’s books and 
records shall be determined as of the 
end of the last settlement cycle on the 
day preceding such transfer. 

(ii) Liquidated contracts. Except as 
specified in paragraphs (d)(1)(ii)(A) and 
(B) of this section, the value of a com-
modity contract liquidated on the open 
market shall equal the actual value re-
alized on liquidation of the commodity 
contract. 

(A) Weighted average. If identical 
commodity contracts are liquidated 
within a 24-hour period or business day 
(or such other period as the bank-
ruptcy court may determine is appro-
priate) as part of a general liquidation 
of commodity contracts, but cannot be 
liquidated at the same price, the trust-
ee may use the weighted average of the 
liquidation prices in computing the net 
equity of each customer for which the 
debtor held such commodity contracts. 

(B) Bulk liquidation. The value of a 
commodity contract liquidated as part 
of a bulk auction, taken into inventory 

or under management by a clearing or-
ganization, or similarly liquidated out-
side of the open market shall be equal 
to the settlement price calculated by 
the clearing organization as of the end 
of the settlement cycle during which 
the commodity contract was liq-
uidated. 

(2) Securities. The value of a listed se-
curity shall be equal to the closing 
price for such security on the exchange 
upon which it is traded. The value of 
all securities not traded on an ex-
change shall be equal in the case of a 
long position, to the average of the bid 
prices for long positions, and in the 
case of a short position, to the average 
of the asking prices for the short posi-
tions. If liquidated, the value of such 
security shall be equal to the actual 
value realized on liquidation of the se-
curity; provided, however, that if iden-
tical securities are liquidated within a 
24-hour period or business day (or such 
other period as the bankruptcy court 
may determine is appropriate) as part 
of a general liquidation of securities, 
but cannot be liquidated at the same 
price, the trustee may use the weighted 
average of the liquidation prices in 
computing the net equity of each cus-
tomer for which the debtor held such 
securities. Securities which are not 
publicly traded shall be valued by the 
trustee pursuant to paragraph (d)(5) of 
this section. 

(3) Commodities held in inventory. 
Commodities held in inventory, as col-
lateral or otherwise, shall be valued at 
their fair market value. If such fair 
market value is not readily ascertain-
able based upon public sources of 
prices, the trustee shall value such 
commodities pursuant to paragraph 
(d)(5) of this section. 

(4) Letters of credit. The value of any 
letter of credit received, acquired or 
held to margin, guarantee, secure, pur-
chase, or sell a commodity contract 
shall be its face amount, less the 
amount, if any, drawn and outstanding, 
provided that, if the trustee makes a 
determination in good faith that a 
draw on a letter of credit is unlikely to 
be honored on either a temporary or a 
permanent basis, the trustee shall 
value the letter of credit pursuant to 
paragraph (d)(5) of this section. 
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(5) All other property. Subject to the 
other provisions of this paragraph (d), 
all other property shall be valued by 
the trustee using such professional as-
sistance as the trustee deems necessary 
in its sole discretion under the cir-
cumstances; provided, however, that if 
such property is sold, its value for pur-
poses of the calculations required by 
this part shall be equal to the actual 
value realized on the sale of such prop-
erty; and, provided further, that the 
sale shall be made in compliance with 
all applicable statutes, rules, and or-
ders of any court or governmental enti-
ty with jurisdiction there over. 

§ 190.09 Allocation of property and al-
lowance of claims. 

The property of the debtor’s estate 
must be allocated among account 
classes and between customer classes 
as provided in this section. (Property 
connected with certain cross-mar-
gining arrangements is subject to the 
provisions of framework 1 in appendix 
B to this part.) The property so allo-
cated will constitute a separate estate 
of the customer class and the account 
class to which it is allocated, and will 
be designated by reference to such cus-
tomer class and account class. 

(a) Scope of customer property. (1) Cus-
tomer property includes the following: 

(i) All cash, securities, or other prop-
erty or the proceeds of such cash, secu-
rities, or other property received, ac-
quired, or held by or for the account of 
the debtor, from or for the account of 
a customer, including a non-public cus-
tomer, which is: 

(A) Property received, acquired, or 
held to margin, guarantee, secure, pur-
chase or sell a commodity contract; 

(B) Open commodity contracts; 
(C) Physical delivery property as 

that term is defined in paragraphs (1) 
through (3) in the definition of that 
term in § 190.01; 

(D) Cash delivery property, or other 
cash, securities, or other property re-
ceived by the debtor as payment for a 
commodity to be delivered to fulfill a 
commodity contract from or for the 
commodity customer account of a cus-
tomer; 

(E) Profits or contractual rights ac-
cruing to a customer as the result of a 
commodity contract; 

(F) Letters of credit, including any 
proceeds of a letter of credit drawn by 
the trustee, or substitute customer 
property posted by the customer, pur-
suant to § 190.04(d)(3); 

(G) Securities held in a portfolio 
margining account carried as a futures 
account or a cleared swaps customer 
account; or 

(H) Property hypothecated under 
§ 1.30 of this chapter to the extent that 
the value of such property exceeds the 
proceeds of any loan of margin made 
with respect thereto; and 

(ii) All cash, securities, or other 
property which: 

(A) Is segregated for customers on 
the filing date; 

(B) Is a security owned by the debtor 
to the extent there are customer 
claims for securities of the same class 
and series of an issuer; 

(C) Is specifically identifiable to a 
customer; 

(D) Was property of a type described 
in paragraph (a)(1)(i)(A) of this section 
that is subsequently recovered by the 
avoidance powers of the trustee or is 
otherwise recovered by the trustee on 
any other claim or basis; 

(E) Represents recovery of any debit 
balance, margin deficit, or other claim 
of the debtor against a customer; 

(F) Was unlawfully converted but is 
part of the debtor’s estate; 

(G) Constitutes current assets of the 
debtor (as of the date of the order for 
relief) within the meaning of § 1.17(c)(2) 
of this chapter, including the debtor’s 
trading or operating accounts and com-
modities of the debtor held in inven-
tory, in the greater of— 

(1) The amount that the debtor is ob-
ligated to set aside as its targeted re-
sidual interest amount pursuant to 
§ 1.11 of this chapter and the debtor’s 
residual interest policies adopted 
thereunder, with respect to each of the 
futures account class, the foreign fu-
tures account class, and the cleared 
swaps account class; or 

(2) The debtor’s obligations to cover 
debit balances or under-margined 
amounts as provided in §§ 1.20, 1.22, 22.2, 
and 30.7 of this chapter; 

(H) Is other property of the debtor 
that any applicable law, rule, regula-
tion, or order requires to be set aside 
for the benefit of customers; 
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(I) Is property of the debtor’s estate 
recovered by the Commission in any 
proceeding brought against the prin-
cipals, agents, or employees of the 
debtor; 

(J) Is proceeds from the investment 
of customer property by the trustee 
pending final distribution; 

(K) Is a payment from an insurer to 
the trustee arising from or related to a 
claim related to the conversion or mis-
use of customer property; or 

(L) Is cash, securities, or other prop-
erty of the debtor’s estate, including 
the debtor’s trading or operating ac-
counts and commodities of the debtor 
held in inventory, but only to the ex-
tent that the property enumerated in 
paragraphs (a)(1)(i)(F) and (a)(1)(ii)(A) 
through (K) of this section is insuffi-
cient to satisfy in full all claims of 
public customers. Such property in-
cludes ‘‘customer property,’’ as defined 
in section 16(4) of SIPA, 15 U.S.C. 
78lll(4), that remains after allocation 
in accordance with section 8(c)(1)(A)– 
(D) of SIPA, 15 U.S.C. 78fff–2(c)(1)(A)– 
(D) and that is allocated to the debtor’s 
general estate in accordance with sec-
tion 8(c)(1) of SIPA, 15 U.S.C. 78fff– 
2(c)(1). 

(2) Customer property will not in-
clude: 

(i) Claims against the debtor for 
damages for any wrongdoing of the 
debtor, including claims for misrepre-
sentation or fraud, or for any violation 
of the Act or of the regulations in this 
chapter; 

(ii) Other claims for property which 
are not based upon property received, 
acquired, or held by or for the account 
of the debtor, from or for the account 
of the customer; 

(iii) Forward contracts (unless such 
contracts are cleared by a clearing or-
ganization or, in the case of forward 
contracts treated as foreign futures, a 
foreign clearing organization); 

(iv) Physical delivery property that 
is not held by the debtor, and is deliv-
ered or received by a customer in ac-
cordance with § 190.06(a)(2) or § 190.16(a) 
to fulfill the customer’s delivery obli-
gation under a commodity contract; 

(v) Property deposited by a customer 
with a commodity broker after the 
entry of an order for relief which is not 
necessary to meet the margin require-

ments applicable to the accounts of 
such customer; 

(vi) Property hypothecated pursuant 
to § 1.30 of this chapter to the extent of 
the loan of margin with respect there-
to; 

(vii) Money, securities, or property 
held to margin, guarantee or secure se-
curity futures products, or accruing as 
a result of such products, if held in a 
securities account; and 

(viii) Money, securities, or property 
held in a securities account to fulfill 
delivery, under a commodity contract 
from or for the account of a customer, 
as described in § 190.06(b)(2). 

(3) Nothing contained in this section, 
including, but not limited to, the satis-
faction of customer claims by oper-
ation of this section, shall prevent a 
trustee from asserting claims against 
any person to recover the shortfall of 
property enumerated in paragraphs 
(a)(1)(i)(F) and (a)(1)(ii)(A) through (L) 
of this section. 

(b) Allocation of customer property be-
tween customer classes. No customer 
property may be allocated to pay non- 
public customer claims until all public 
customer claims have been satisfied in 
full. Any property segregated on behalf 
of or attributable to non-public cus-
tomers must be treated initially as 
part of the public customer estate and 
allocated in accordance with paragraph 
(c)(2) of this section. 

(c) Allocation of customer property 
among account classes—(1) Property iden-
tified to an account class—(i) Segregated 
property. Subject to paragraph (b) of 
this section, property held by or for the 
account of a customer, which is seg-
regated on behalf of a specific account 
class, or readily traceable on the filing 
date to customers of such account 
class, or recovered by the trustee on 
behalf of or for the benefit of an ac-
count class, must be allocated to the 
customer estate of the account class 
for which it is segregated, to which it 
is readily traceable, or for which it is 
recovered. 

(ii) Excess property. If, after payment 
in full of all allowed customer claims 
in a particular account class, any prop-
erty remains allocated to that account 
class, such excess shall be allocated in 
accordance with paragraph (c)(2) of this 
section. 
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(2) All other property. Money, securi-
ties, and property received from or for 
the account of customers which cannot 
be allocated in accordance with para-
graph (c)(1)(i) of this section, must be 
allocated in the following order: 

(i) To the estate of the account class 
for which, after the allocation required 
in paragraph (c)(1) of this section, the 
percentage of each public customer net 
equity claim which is funded is the 
lowest, until the funded percentage of 
net equity claims of such class equals 
the percentage of each public cus-
tomer’s net equity claim which is fund-
ed for the account class with the next 
lowest percentage of the funded claims; 
and then 

(ii) To the estate of the two account 
classes referred to in paragraph (c)(2)(i) 
of this section so that the percentage 
of the net equity claims which are 
funded for each class remains equal 
until the percentage of each public cus-
tomer net equity claim which is funded 
equals the percentage of each public 
customer net equity claim which is 
funded for the account class with the 
next lowest percentage of funded 
claims, and so forth, until the percent-
age of each public customer net equity 
claim which is funded is equal for all 
classes of accounts; and then, 

(iii) Among account classes in the 
same proportion as the public customer 
net equity claims for each such ac-
count class bears to the total of public 
customer net equity claims of all ac-
count classes until the public customer 
claims of each account class are paid in 
full; and, thereafter, 

(iv) To the non-public customer es-
tate for each account class in the same 
order as is prescribed in paragraphs 
(c)(2)(i) through (iii) of this section for 
the allocation of the customer estate 
among account classes. 

(d) Distribution of customer property— 
(1) Return or transfer of specifically iden-
tifiable property. Specifically identifi-
able property not required to be liq-
uidated under § 190.04(d)(2) may be re-
turned or transferred on behalf of the 
customer to which it is identified: 

(i) If it is margining an open com-
modity contract, only if substitute cus-
tomer property is first deposited with 
the trustee with a value equal to the 
greater of the full fair market value of 

such property on the return date or the 
balance due on the return date on any 
loan by the debtor to the customer for 
which such property constitutes secu-
rity; or 

(ii) If it is not margining an open 
commodity contract, at the option of 
the customer, either pursuant to the 
terms of paragraph (d)(1)(i) of this sec-
tion, or pursuant to the following 
terms: Such customer first deposits 
substitute customer property with the 
trustee with a value equal to the 
amount by which the greater of the 
value of the specifically identifiable 
property to be transferred or returned 
on the date of such transfer or return 
or the balance due on the return date 
on any loan by the debtor to the cus-
tomer for which such property con-
stitutes security, together with any 
other disbursements made, or to be 
made, to such customer, plus a reason-
able reserve in the trustee’s sole discre-
tion, exceeds the estimated aggregate 
of the funded balances for each class of 
account of such customer less the 
value on the date of its transfer or re-
turn of any property transferred or re-
turned prior to the primary liquidation 
date with respect to the customer’s net 
equity claim for such account; pro-
vided, however, that adequate security 
to assure the recovery of any overpay-
ments by the trustee is provided to the 
debtor’s estate by the customer. 

(2) Transfers of specifically identifiable 
commodity contracts under section 766 of 
the Bankruptcy Code. Any open com-
modity contract that is specifically 
identifiable property and which is not 
required to be liquidated under 
§ 190.04(d), and which is not otherwise 
liquidated, may be transferred on be-
half of a public customer, provided, 
however, that such customer must first 
deposit substitute customer property 
with the trustee with a value equal to 
the amount by which the equity to be 
transferred to margin such contract to-
gether with any other transfers or re-
turns of specifically identifiable prop-
erty or disbursements made, or to be 
made, to such customer, plus a reason-
able reserve in the trustee’s sole discre-
tion, exceeds the estimated aggregate 
of the funded balances for each class of 
account of such customer less the 
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value on the date of its transfer or re-
turn of any property transferred or re-
turned prior to the primary liquidation 
date with respect to the customer’s net 
equity claim for such account; and, 
provided further, that adequate secu-
rity to assure the recovery of any over-
payments by the trustee is provided to 
the debtor’s estate by the customer. 

(3) Distribution in kind of specifically 
identifiable securities. If any securities 
of a customer are specifically identifi-
able property as defined in paragraph 
(1)(i)(A) of the definition of that term 
in § 190.01 of this chapter, but the cus-
tomer has no open commodity con-
tracts, the customer may request that 
the trustee purchase or otherwise ob-
tain the largest whole number of like- 
kind securities (i.e., securities of the 
same class and series of an issuer), 
with a fair market value (inclusive of 
transaction costs) which does not ex-
ceed that portion of the funded balance 
of such customer’s allowed net equity 
claim that constitutes a claim for se-
curities, if like-kind securities can be 
purchased in a fair and orderly manner. 

(4) Proof of customer claim. No dis-
tribution shall be made pursuant to 
paragraphs (d)(1) and (3) of this section 
prior to receipt of a completed proof of 
customer claim as described in 
§ 190.03(e) or (f). 

(5) No differential distributions. No fur-
ther disbursements may be made to 
customers with respect to a particular 
account class for whom transfers have 
been made pursuant to § 190.07 and 
paragraph (d)(2) of this section, until a 
percentage of each net equity claim 
equivalent to the percentage distrib-
uted to such customers is distributed 
to all public customers in such account 
class. Partial distributions, other than 
the transfers referred to in § 190.07 and 
paragraph (d)(2) of this section, with 
respect to a particular account class 
made prior to the final net equity de-
termination date must be made pursu-
ant to a preliminary plan of distribu-
tion approved by the court, upon notice 
to the parties and to all customers, 
which plan requires adequate security 
to the debtor’s estate to assure the re-
covery of any overpayments by the 
trustee and distributes an equal per-
centage of net equity to all public cus-
tomers in such account class. 

§ 190.10 Current records during busi-
ness as usual. 

A person that is a futures commis-
sion merchant is required to maintain 
current records relating to its cus-
tomers’ accounts, including copies of 
all account agreements and related ac-
count documentation, and ‘‘know your 
customer’’ materials, pursuant to 
§§ 1.31, 1.35, 1.36, and 1.37 of this chap-
ter, which may be provided to another 
futures commission merchant to facili-
tate the transfer of open commodity 
contracts or other customer property 
held by such person for or on behalf of 
its customers to the other futures com-
mission merchant, in the event an 
order for relief is entered with respect 
to such person. 

Subpart C—Clearing Organization 
as Debtor 

§ 190.11 Scope and purpose of this sub-
part. 

(a) This subpart applies to a pro-
ceeding commenced under subchapter 
IV of chapter 7 of the Bankruptcy Code 
in which the debtor is a clearing orga-
nization. 

(b) If the debtor clearing organiza-
tion is organized outside the United 
States, and is subject to a foreign pro-
ceeding, as defined in 11 U.S.C. 101(23), 
in the jurisdiction in which it is orga-
nized, then only the following provi-
sions of this part shall apply: 

(1) Subpart A. 
(2) Section 190.12. 
(3) Section 190.13, but only with re-

spect to futures contracts and cleared 
swaps contracts cleared by FCM clear-
ing members on behalf of their public 
customers and the property margining 
or securing such contracts. 

(4) Sections 190.17 and 190.18, but only 
with respect to claims of FCM clearing 
members on behalf of their public cus-
tomers, as well as to property that is 
or should have been segregated for the 
benefit of FCM clearing members’ pub-
lic customers, or that has been recov-
ered for the benefit of FCM clearing 
members’ public customers. 

§ 190.12 Required reports and records. 
(a) Notices—(1) Means of providing—(i) 

To the Commission. Unless instructed 
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otherwise by the Commission, all man-
datory or discretionary notices to be 
given to the Commission under this 
subpart shall be directed by electronic 
mail to bankruptcyfilings@cftc.gov. For 
purposes of this subpart, notice to the 
Commission shall be deemed to be 
given only upon actual receipt. 

(ii) To members. The trustee, after 
consultation with the Commission, and 
unless otherwise instructed by the 
Commission, will establish and follow 
procedures reasonably designed for giv-
ing adequate notice to members under 
this subpart and for receiving claims or 
other notices from members. Such pro-
cedures should include, absent good 
cause otherwise, the use of a prominent 
website as well as communication to 
members’ electronic addresses that are 
available in the debtor’s books and 
records. 

(2) Of commencement of a proceeding. A 
debtor that files a petition in bank-
ruptcy that is subject to this subpart 
shall, at or before the time of such fil-
ing, and a debtor against which such a 
petition is filed shall, as soon as pos-
sible, but in any event no later than 
three hours after the receipt of notice 
of such filing, notify the Commission of 
the filing date, the court in which the 
proceeding has been or will be filed, 
and, as soon as available, the docket 
number assigned to that proceeding by 
the court. 

(b) Reports and records to be provided 
to the trustee and the Commission within 
three hours. (1) As soon as practicable 
following the commencement of a pro-
ceeding that is subject to this subpart 
and in any event no later than three 
hours following the later of the com-
mencement of such proceeding or the 
appointment of the trustee, the debtor 
shall provide to the trustee copies of 
each of the most recent reports that 
the debtor was required to file with the 
Commission under § 39.19(c) of this 
chapter, including copies of any reports 
required under § 39.19(c)(2), (3), and (4) 
of this chapter (including the most up- 
to-date version of any recovery and 
wind-down plans of the debtor main-
tained pursuant to § 39.39(b) of this 
chapter) that the debtor filed with the 
Commission during the preceding 12 
months. 

(2) As soon as practicable following 
the commencement of a proceeding 
that is subject to this subpart and in 
any event no later than three hours 
following the commencement of such 
proceeding (or, with respect to the 
trustee, the appointment of the trust-
ee), the debtor shall provide to the 
trustee and the Commission copies of 
the most up-to-date versions of the de-
fault management plan and default 
rules and procedures maintained by the 
debtor pursuant to § 39.16 and, as appli-
cable, § 39.35 of this chapter. 

(c) Records to be provided to the trustee 
and the Commission by the next business 
day. As soon as practicable following 
commencement of a proceeding that is 
subject to this subpart and in any 
event no later than the next business 
day, the debtor shall make available to 
the trustee and the Commission copies 
of the following records: 

(1) All records maintained by the 
debtor described in § 39.20(a) of this 
chapter; and 

(2) Any opinions of counsel or other 
legal memoranda provided to the debt-
or (whether by external or internal 
counsel) in the five years preceding the 
commencement of such proceeding re-
lating to the enforceability of the rules 
and procedures of the debtor in the 
event of an insolvency proceeding in-
volving the debtor. 

§ 190.13 Prohibition on avoidance of 
transfers. 

The following transfers are approved 
and may not be avoided under sections 
544, 546, 547, 548, 549, or 724(a) of the 
Bankruptcy Code: 

(a) Pre-relief transfers. Any transfer of 
open commodity contracts and the 
property margining or securing such 
contracts made to another clearing or-
ganization that was approved by the 
Commission, either before or after such 
transfer, and was made prior to entry 
of the order for relief; and 

(b) Post-relief transfers. Any transfers 
of open commodity contracts and the 
property margining or securing such 
contracts made to another clearing or-
ganization on or before the seventh cal-
endar day after the entry of the order 
for relief, that was made with the ap-
proval of the Commission, either before 
or after such transfer. 
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§ 190.14 Operation of the estate of the 
debtor subsequent to the filing 
date. 

(a) Proofs of claim. The trustee may, 
in its discretion based upon the facts 
and circumstances of the case, instruct 
each customer to file a proof of claim 
containing such information as is 
deemed appropriate by the trustee, and 
seek a court order establishing a bar 
date for the filing of such proofs of 
claim. 

(b) Operation of the derivatives clearing 
organization. Subsequent to the order 
for relief, the derivatives clearing orga-
nization shall cease making calls for 
variation settlement or initial margin. 

(c) Liquidation. (1) The trustee shall 
liquidate all open commodity contracts 
that have not been terminated, liq-
uidated, or transferred no later than 
seven calendar days after entry of the 
order for relief. Such liquidation of 
open commodity contracts shall be 
conducted in accordance with the rules 
and procedures of the debtor, to the ex-
tent applicable and practicable. 

(2) In lieu of liquidating securities 
held by the debtor and making dis-
tributions in the form of cash, the 
trustee may, in its reasonable discre-
tion, make distributions in the form of 
securities that are equivalent (i.e., se-
curities of the same class and series of 
an issuer) to the securities originally 
delivered to the debtor by a clearing 
member or such clearing member’s cus-
tomer. 

(d) Computation of funded balance. The 
trustee shall use reasonable efforts to 
compute a funded balance for each cus-
tomer account immediately prior to 
any distribution of property within the 
account, which shall be as accurate as 
reasonably practicable under the cir-
cumstances, including the reliability 
and availability of information. 

§ 190.15 Recovery and wind-down 
plans; default rules and procedures. 

(a) Prohibition on avoidance of actions 
taken pursuant to recovery and wind- 
down plans. Subject to the provisions of 
section 766 of the Bankruptcy Code and 
§§ 190.13 and 190.18, the trustee shall not 
avoid or prohibit any action taken by a 
debtor subject to this subpart that was 
reasonably within the scope of and was 
provided for in any recovery and wind- 

down plans maintained by the debtor 
and filed with the Commission pursu-
ant to § 39.39 of this chapter. 

(b) Implementation of debtor’s default 
rules and procedures. In administering a 
proceeding under this subpart, the 
trustee shall implement, in consulta-
tion with the Commission, the default 
rules and procedures maintained by the 
debtor under § 39.16 and, as applicable, 
§ 39.35 of this chapter and any termi-
nation, close-out and liquidation provi-
sions included in the rules of the debt-
or, subject to the reasonable discretion 
of the trustee and to the extent that 
implementation of such default rules 
and procedures is practicable. 

(c) Implementation of recovery and 
wind-down plans. In administering a 
proceeding under this subpart, the 
trustee shall, in consultation with the 
Commission, take actions in accord-
ance with any recovery and wind-down 
plans maintained by the debtor and 
filed with the Commission pursuant to 
§ 39.39 of this chapter, to the extent 
reasonable and practicable, and con-
sistent with the protection of cus-
tomers. 

§ 190.16 Delivery. 

(a) General. In the event that a com-
modity contract, cleared by the deriva-
tives clearing organization, that set-
tles upon expiration or exercise by 
making or taking delivery of physical 
delivery property, has moved into de-
livery position prior to the date and 
time of the order for relief, or moves 
into delivery position after that date 
and time, but before being terminated, 
liquidated, or transferred, then, in ei-
ther such event, the trustee must use 
reasonable efforts to facilitate and co-
operate with the completion of deliv-
ery on behalf of the clearing member or 
the clearing member’s customer in a 
manner consistent with § 190.06(a) and 
the pro rata distribution principle ad-
dressed in § 190.00(c)(5). 

(b) Special provisions for delivery ac-
counts. (1) Consistent with the separa-
tion of the physical delivery property 
account class and the cash delivery ac-
count class set forth in § 190.06(b), the 
trustee shall treat— 

(i) Physical delivery property held in 
delivery accounts as of the filing date, 
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along with the proceeds from any sub-
sequent sale of such physical delivery 
property in accordance with 
§ 190.06(a)(3) to fulfill a clearing mem-
ber’s or its customer’s delivery obliga-
tion or any other subsequent sale of 
such property, as part of the physical 
delivery account class; and 

(ii) Cash delivery property in deliv-
ery accounts as of the filing date, along 
with any physical delivery property for 
which delivery is subsequently taken 
on behalf of a clearing member or its 
customer in accordance with 
§ 190.06(a)(3), as part of the separate 
cash delivery account class. 

(2) If the debtor holds any cash or 
property in the form of cash equiva-
lents in an account with a bank or 
other person under a name or in a man-
ner that clearly indicates that the ac-
count holds property for the purpose of 
making payment for taking physical 
delivery, or receiving payment for 
making physical delivery, of a com-
modity under any commodity con-
tracts, such property shall (subject to 
§ 190.19) be considered customer prop-
erty in the cash delivery account class 
if held for making payment for taking 
delivery, or in the physical delivery ac-
count class, if held for the purpose of 
receiving such payment. 

§ 190.17 Calculation of net equity. 
(a) Net equity–separate capacities and 

calculations. (1) If a member of the 
clearing organization clears trades in 
commodity contracts through a com-
modity contract account carried by the 
debtor as a customer account for the 
benefit of the clearing member’s public 
customers and separately through a 
house account, the clearing member 
shall be treated as having customer 
claims against the debtor in separate 
capacities with respect to the customer 
account and house account at the 
clearing organization, and by account 
class. A member shall be treated as 
part of the public customer class with 
respect to claims based on any com-
modity customer accounts carried as 
‘‘customer accounts’’ by the clearing 
organization for the benefit of the 
member’s public customers, and as part 
of the non-public customer class with 
respect to claims based on its house ac-
count. 

(2) Net equity shall be calculated sep-
arately for each separate customer ca-
pacity in which the clearing member 
has a claim against the debtor, i.e., sep-
arately by the member’s customer ac-
count and house account and by ac-
count class. 

(b) Net equity—application of debtor’s 
loss allocation rules and procedures. (1)(i) 
The calculation of a clearing member’s 
net equity claim shall include the full 
application of the debtor’s loss alloca-
tion rules and procedures, including 
the default rules and procedures re-
ferred to in § 39.16 and, if applicable, 
§ 39.35 of this chapter. 

(ii) The calculation in paragraph 
(b)(1)(i) of this section will include, 
with respect to the clearing member’s 
house account, any assessments or 
similar loss allocation arrangements 
provided for under those rules and pro-
cedures that were not called for before 
the filing date, or, if called for, have 
not been paid. Such loss allocation ar-
rangements shall be applied to the ex-
tent necessary to address losses arising 
from default by clearing members. 

(2) Appropriate adjustments shall be 
made to the net equity claims of the 
clearing members that are so entitled 
under the following circumstances: 
Where the debtor’s loss allocation rules 
and procedures would entitle clearing 
members to additional payments of 
cash or other property due to— 

(i) Portions of mutualized default re-
sources that are prefunded, or assessed 
and collected, but in either event not 
used; or 

(ii) The debtor’s recoveries on claims 
against others (including, but not lim-
ited to, recoveries on claims against 
clearing members who have defaulted 
on their obligations to the debtor). 

(c) Net equity—general. Subject to 
paragraph (b) of this section, net eq-
uity shall be calculated in the manner 
provided in § 190.08, to the extent appli-
cable. 

(d) Calculation of funded balance. 
Funded balance means a clearing mem-
ber’s pro rata share of customer prop-
erty other than member property (for 
accounts for a clearing member’s cus-
tomer accounts) or member property 
(for a clearing member’s house ac-
counts) with respect to each account 
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class available for distribution to cus-
tomers of the same customer class, cal-
culated in the manner provided in 
§ 190.08(c) to the extent applicable. 

§ 190.18 Treatment of property. 

(a) General. The property of the debt-
or’s estate must be allocated between 
member property and customer prop-
erty other than member property as 
provided in this section to satisfy 
claims of clearing members, as cus-
tomers of the debtor. The property so 
allocated will constitute a separate es-
tate of the customer class (i.e., member 
property, and customer property other 
than member property) and the ac-
count class to which it is allocated, 
and will be designated by reference to 
such customer class and account class. 

(b) Scope of customer property. Cus-
tomer property is the property avail-
able for distribution within the rel-
evant account class in respect of 
claims by clearing members, as cus-
tomers of the clearing organization, 
based on customer accounts carried by 
the debtor for the benefit of such mem-
bers’ public customers or, considered 
separately, such members’ house ac-
counts. 

(1) Customer property includes the 
following: 

(i) All cash, securities, or other prop-
erty, or the proceeds of such cash, se-
curities, or other property, that is re-
ceived, acquired, or held by or for the 
account of the debtor, from or for any 
commodity contract account of a 
clearing member carried by the debtor, 
which is: 

(A) Property received, acquired, or 
held, in order to margin, guarantee, se-
cure, purchase, or sell a commodity 
contract; 

(B) Open commodity contracts; 
(C) Physical delivery property as 

that term is defined in paragraphs (1) 
through (3) of the definition of that 
term in § 190.01; 

(D) Cash, securities or other property 
received by the debtor as payment for 
a commodity to be delivered to fulfill a 
commodity contract from or for the 
commodity customer account of a 
clearing member or a customer of a 
clearing member; 

(E) Profits or contractual rights ac-
cruing as a result of a commodity con-
tract; 

(F) Letters of credit, including any 
proceeds of a letter of credit drawn 
upon by the trustee, or substitute cus-
tomer property posted by a clearing 
member or a customer of a clearing 
member, pursuant to § 190.04(d)(3); or 

(G) Securities held in a portfolio 
margining account carried as a futures 
account or a cleared swaps customer 
account; 

(ii) All cash, securities, or other 
property which: 

(A) Is segregated by the debtor on the 
filing date for the benefit of clearing 
members’ house accounts or clearing 
members’ public customer accounts; 

(B) Was of a type described in para-
graph (b)(1)(i)(A) of this section that is 
subsequently recovered by the avoid-
ance powers of the trustee or is other-
wise recovered by the trustee on any 
other claim or basis; 

(C) Represents a recovery of any 
debit balance, margin deficit or other 
claim of the debtor against any com-
modity contract account carried for 
the benefit of a member’s house ac-
counts or a member’s public customer 
accounts; 

(D) Was unlawfully converted but is 
part of the debtor’s estate; or 

(E) Was of a type described in para-
graphs (a)(1)(ii)(H) through (K) of 
§ 190.09 (as if the term debtor used 
therein refers to a clearing organiza-
tion as debtor); 

(iii) Any guaranty fund deposit, as-
sessment, or similar payment or de-
posit made by a clearing member, or 
recovered by the trustee, to the extent 
any remains following administration 
of the debtor’s default rules and proce-
dures, and any other property of a 
member available under the debtor’s 
rules and procedures to satisfy claims 
made by or on behalf of public cus-
tomers of a member; and 

(iv) Amounts of its own funds that 
the debtor had committed as part of its 
loss allocation rules, to the extent that 
such amounts have not already been 
applied under such rules. 

(2) Customer property will not in-
clude property of the type described in 
§ 190.09(a)(2), as if the term debtor used 
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therein refers to a clearing organiza-
tion and to the extent relevant to a 
clearing organization. 

(c) Allocation of customer property be-
tween customer classes. (1) Where the 
funded balance for members’ house ac-
counts is greater than one hundred per-
cent with respect to any account class: 

(i) Any excess should be allocated to 
customer property other than member 
property to the extent that the funded 
balance is less than one hundred per-
cent of net equity claims for members’ 
public customers in any account class; 
and 

(ii) Any remaining excess after the 
application of paragraph (c)(1)(i) of this 
section should be allocated to member 
property to the extent that the funded 
balance is less than one hundred per-
cent of net equity claims for members’ 
house accounts in any other account 
class. 

(2) Where the funded balance for 
members’ public customers in any ac-
count class is greater than one hundred 
percent: 

(i) Any excess should be allocated to 
customer property other than member 
property to the extent that the funded 
balance is less than one hundred per-
cent of net equity claims for members’ 
public customers in any other account 
class; and 

(ii) Any remaining excess after the 
application of paragraph (c)(2)(i) of this 
section should be allocated to member 
property to the extent that the funded 
balance is less than one hundred per-
cent of net equity claims for members’ 
house accounts in any account class. 

(d) Allocation of customer property 
among account classes—(1) Segregated 
property. Subject to paragraph (b) of 
this section, property held by or for the 
account of a customer, which is seg-
regated on behalf of a specific account 
class within a customer class, or read-
ily traceable on the filing date to cus-
tomers of such account class within a 
customer class, or recovered by the 
trustee on behalf of or for the benefit 
of an account class within a customer 
class, must be allocated to the cus-
tomer estate of the account class for 
which it is segregated, to which it is 
readily traceable, or for which it is re-
covered. 

(2) All other property. Customer prop-
erty which cannot be allocated in ac-
cordance with paragraph (d)(1) of this 
section, shall be allocated within cus-
tomer classes, but between account 
classes, in the following order: 

(i) To the estate of the account class 
for which the percentage of each mem-
bers’ net equity claim which is funded 
is the lowest, until the funded percent-
age of net equity claims of such ac-
count class equals the percentage of 
each members’ net equity claim which 
is funded for the account class with the 
next lowest percentage of the funded 
claims; and then 

(ii) To the estate of the two account 
classes so that the percentage of the 
net equity claims which are funded for 
each such account class remains equal 
until the percentage of each net equity 
claim which is funded equals the per-
centage of each net equity claim which 
is funded for the account class with the 
next lowest percentage of funded 
claims, and so forth, until all account 
classes within the customer class are 
fully funded. 

(e) Accounts without separation by ac-
count class. Where the debtor has, prior 
to the order for relief, kept initial mar-
gin for house accounts in accounts 
without separation by account class, 
then member property will be consid-
ered to be in a single account class. 

(f) Assertion of claims by trustee. Noth-
ing in this section, including, but not 
limited to, the satisfaction of customer 
claims by operation of this section, 
shall prevent a trustee from asserting 
claims against any person to recover 
the shortfall of property enumerated in 
paragraphs (b)(1)(i)(E) and (b)(1)(ii) and 
(iii) of this section. 

§ 190.19 Support of daily settlement. 

(a) Notwithstanding any other provi-
sion of this part, funds received 
(whether from clearing members’ house 
or customer accounts) by a debtor 
clearing organization as part of the 
daily settlement required pursuant to 
§ 39.14 of this chapter shall, upon and 
after an order for relief, be included as 
customer property that is reserved for 
and traceable to, and promptly shall be 
distributed to, members entitled to 
payments of such funds with respect to 
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such members’ house and customer ac-
counts as part of that same daily set-
tlement. Such funds when received, 
other than deposits of initial margin 
described in § 39.14(a)(1)(iii) of this 
chapter, shall be considered member 
property and, separately, customer 
property other than member property, 
in proportion to the ratio of total gains 
in member accounts with net gains, 
and total gains in clearing members’ 
customer accounts with net gains, re-
spectively. Deposits of initial margin 
described in § 39.14(a)(1)(iii) of this 
chapter shall be considered member 
property and, separately, customer 
property other than member property, 
to the extent deposited on behalf of, re-
spectively, clearing members’ house 
accounts and customer accounts. 

(b) To the extent there is a shortfall 
in funds received pursuant to para-
graph (a) of this section: 

(1) Such funds shall be supplemented 
with the property described in para-
graphs (b)(1)(i) through (iv) of this sec-
tion, as applicable, to the extent nec-
essary to meet the shortfall, in accord-
ance with the derivatives clearing or-
ganization’s default rules and proce-
dures adopted pursuant to § 39.16 and, 
as applicable, § 39.35 of this chapter, 
and (with respect to paragraph (b)(1)(ii) 
of this section) any recovery and wind- 
down plans maintained pursuant to 
§ 39.39 of this chapter and submitted 
pursuant to § 39.19 of this chapter. Such 
funds shall be included as member 
property and customer property other 
than member property in the propor-
tion described in paragraph (a) of this 
section, and shall be distributed 

promptly to members’ house accounts 
and members’ customer accounts 
which accounts are entitled to pay-
ment of such funds as part of that daily 
settlement. 

(i) Initial margin held for the ac-
count of a member, including initial 
margin segregated for the customers of 
such member, that has defaulted on 
payments required pursuant to a daily 
settlement, but only to the extent that 
such margin is permitted to be used 
pursuant to parts 1, 22, and 30 of this 
chapter. 

(ii) Assets of the debtor, to the ex-
tent dedicated to such use as part of 
the debtor’s default rules and proce-
dures, and any recovery and wind-down 
plans, described in this paragraph 
(b)(1). 

(iii) Prefunded guarantee or default 
funds maintained pursuant to the debt-
or’s default rules and procedures. 

(iv) Payments made by members pur-
suant to assessment powers maintained 
pursuant to the debtor’s default rules 
and procedures. 

(2) If the funds that are included as 
customer property pursuant to para-
graph (a) of this section, supplemented 
as described in paragraph (b)(1) of this 
section, are insufficient to pay in full 
members entitled to payment of such 
funds as part of daily settlement, then 
such funds shall be distributed pro rata 
to such members’ house accounts and 
customer accounts in proportion to the 
ratio of total gains in member ac-
counts with net gains, and total gains 
in customer accounts with net gains, 
respectively. 
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APPENDIX A TO PART 190—CUSTOMER PROOF OF CLAIM FORM 
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APPENDIX B TO PART 190—SPECIAL 
BANKRUPTCY DISTRIBUTIONS 

FRAMEWORK 1—SPECIAL DISTRIBUTION OF CUS-
TOMER FUNDS WHEN THE CROSS-MARGINING 
ACCOUNT IS A FUTURES ACCOUNT 

(a) This framework 1 applies when a debtor 
futures commission merchant has partici-
pated in a cross-margining (‘‘XM’’) program 
for futures and securities under which the 
cross-margined positions of its futures cus-
tomers (as defined in § 1.3 of this chapter) 
and the property received to margin, secure 
or guarantee such positions are held in one 
or more accounts pursuant to a Commission 
order that requires such positions and prop-
erty to be segregated, pursuant to section 
4d(a) of the Act, from the positions and prop-
erty of: 

(1) The futures commission merchant; 
(2) If applicable, any affiliate carrying the 

securities positions as a participant in the 
XM program (‘‘Affiliate’’); and 

(3) Other futures customers of the futures 
commission merchant (such segregated ac-
counts, the ‘‘XM accounts’’). 

(b) The futures commission merchant may, 
and any Affiliate that holds the securities 
positions in an XM account that it directly 
carries will, be registered as a broker-dealer 
under the Exchange Act. The Commission 
order approving the XM program may limit 
participating customers to market profes-
sionals and will require a participating cus-
tomer to sign an agreement, in a form ap-
proved by the Commission, that refers to 
this distributional rule. 

(c) A futures commission merchant is 
deemed to receive securities held in an XM 
account, including securities and other prop-
erty held by an Affiliate in an XM account, 
as ‘‘futures customer funds’’ (as defined in 
§ 1.3 of this chapter) that margin, guarantee 
or secure commodity contracts in the XM ac-
count (or paired XM accounts at the futures 
commission merchant and an Affiliate). 
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Under the agreement signed by the cus-
tomer, in the event that the futures commis-
sion merchant (or Affiliate) is the subject of 
a SIPA proceeding, the customer agrees that 
securities in an XM account are excluded 
from the securities estate for purposes of 
SIPA, and that its claim for return of the se-
curities will not be treated as a customer 
claim under SIPA. These restrictions apply 
to the customer only, and should not be read 
to limit any action that the trustee may 
take to seek recovery of property in an XM 
account carried by an Affiliate as part of the 
customer estate of the futures commission 
merchant. 

(d) XM accounts, and other futures ac-
counts that are subject to segregation under 
section 4d(a) of the Act (pursuant to the 
Commission’s regulations in part 1 of this 
chapter) (‘‘non-XM accounts’’), are treated 
as two subclasses of futures account with 
two separate pools of segregated futures cus-
tomer property, an XM pool and a non-XM 
pool, each of which constitutes a segregated 
pool under section 4d(a) of the Act. If the fu-
tures commission merchant has participated 
in multiple XM programs, the XM accounts 
in the different programs are combined and 
treated as part of the same XM subclass of 
futures accounts. A futures customer could 
hold both non-XM and XM accounts. 

(e) Customer claims under this part arising 
out of the XM subclass of accounts are sub-
ordinated to customer claims arising out of 
the non-XM subclass of accounts in certain 
circumstances in which the futures commis-
sion merchant does not meet its segregation 
requirements. The segregation requirement 
is the amount of futures customer funds that 
the futures commission merchant is required 
by the Act and Commission regulations in 
part 1 of this chapter or Commission orders 
to hold on deposit in segregated accounts on 
behalf of its futures customers (exclusive of 

its targeted residual amount obligations pur-
suant to § 1.3 of this chapter). 

(f)(1) If there is a shortfall in the non-XM 
pool and no shortfall in the XM pool, all cus-
tomer net equity claims, whether or not 
they arise out of the XM subclass of ac-
counts, will be combined and paid pro rata 
out of the combined XM and non-XM pools of 
futures customer property. 

(2) If there is a shortfall in the XM pool 
and no shortfall in the non-XM pool, cus-
tomer net equity claims arising from the XM 
subclass of accounts must be satisfied first 
from the XM pool, and customer net equity 
claims arising from the non-XM subclass of 
accounts must be satisfied first from the 
non-XM pool. 

(3) If there is a shortfall in both the non- 
XM and XM pools: 

(i) If the non-XM shortfall as a percentage 
of the segregation requirement for the non- 
XM pool is greater than or equal to the XM 
shortfall as a percentage of the segregation 
requirement for the XM pool, all customer 
net equity claims will be paid pro rata out of 
the combined XM and non-XM pools of fu-
tures customer property; and 

(ii) If the XM shortfall as a percentage of 
the segregation requirement for the XM pool 
is greater than the non-XM shortfall as a 
percentage of the segregation requirement 
for the non-XM pool, non-XM customer net 
equity claims will be paid pro rata out of the 
available non-XM pool, and XM customer net 
equity claims will be paid pro rata out of the 
available XM pool. 

(4) In this way, non-XM customers will 
never be adversely affected by an XM short-
fall. 

(g) The following examples illustrate the 
operation of this framework 1. The examples 
assume that the FCM has two futures cus-
tomers, one with exclusively XM accounts 
and one with exclusively non-XM accounts. 
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FRAMEWORK 2—SPECIAL ALLOCATION OF 
SHORTFALL TO CUSTOMER CLAIMS WHEN 
CUSTOMER FUNDS FOR FUTURES CONTRACTS 
AND CLEARED SWAPS CUSTOMER COLLAT-
ERAL ARE HELD IN A DEPOSITORY OUTSIDE 
OF THE UNITED STATES OR IN A FOREIGN 
CURRENCY 

The Commission has established the fol-
lowing allocation convention with respect to 
futures customer funds (as § 1.3 of this chap-
ter defines such term) and Cleared Swaps 
Customer Collateral (as § 22.1 of this chapter 
defines such term) (both of which are cus-
tomer funds (as § 1.3 of this chapter defines 
such term) that are segregated pursuant to 
the Act and Commission rules thereunder), 
which applies in certain circumstances when 
futures customer funds or Cleared Swaps 
Customer Collateral are held by a futures 

commission merchant in a depository out-
side the United States (‘‘U.S.’’) or in a for-
eign currency. If a futures commission mer-
chant enters into bankruptcy and maintains 
futures customer funds or Cleared Swaps 
Customer Collateral in a depository outside 
the U.S. or in a depository located in the 
U.S. in a currency other than U.S. dollars, 
the trustee shall use the following allocation 
procedures to calculate the claim of each 
public customer in the futures account class 
or each public customer in the cleared swaps 
account class, as applicable, when a sov-
ereign action of a foreign government or 
court has occurred that contributes to short-
falls in the amounts of futures customer 
funds or Cleared Swaps Customer Collateral. 
In the event a sovereign action creates or 
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contributes to a shortfall in customer prop-
erty, applying the allocation convention will 
result in a reallocation of distributions of fu-
tures customer funds or Cleared Swaps Col-
lateral to take into account the impact of 
the sovereign action. For purposes of this 
bankruptcy convention, sovereign action of a 
foreign government or court would include, 
but not be limited to, the application or en-

forcement of statutes, rules, regulations, in-
terpretations, advisories, decisions, or or-
ders, formal or informal, by a Federal, state, 
or provincial executive, legislature, judici-
ary, or government agency. The trustee 
should perform the allocation procedures 
separately with respect to each public cus-
tomer in the futures account class or cleared 
swaps account class. 
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