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§§ 149.161–149.169 [Reserved] 

§ 149.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Executive Director of the 
Commission shall be responsible for co-
ordinating implementation of this sec-
tion. Complaints may be sent to the 
Equal Employment Opportunity Offi-
cer, Commodity Futures Trading Com-
mission, Three Lafayette Centre, 1155 
21st Street, NW., Washington, DC 20581. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and 
conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 149.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22889, 22896, June 23, 1986, as amended 
at 51 FR 22889, June 23, 1986; 60 FR 49336, 
Sept. 25, 1995] 

PART 150—LIMITS ON POSITIONS 

Sec. 
150.1 Definitions. 
150.2 Federal speculative position limits. 
150.3 Exemptions. 
150.4 Aggregation of positions. 
150.5 Exchange-set speculative position lim-

its and exemptions therefrom. 
150.6 Scope. 
150.7 [Reserved] 
150.8 Severability. 
150.9 Process for recognizing non-enumer-

ated bona fide hedging transactions or 
positions with respect to Federal specu-
lative position limits. 

APPENDIX A TO PART 150—LIST OF ENUMER-
ATED BONA FIDE HEDGES 

APPENDIX B TO PART 150—GUIDANCE ON GROSS 
HEDGING POSITIONS AND POSITIONS HELD 
DURING THE SPOT PERIOD 

APPENDIX C TO PART 150—GUIDANCE REGARD-
ING THE DEFINITION OF REFERENCED CON-
TRACT 

APPENDIX D TO PART 150—COMMODITIES LIST-
ED AS SUBSTANTIALLY THE SAME FOR PUR-
POSES OF THE TERM ‘‘LOCATION BASIS 
CONTRACT’’ AS USED IN THE REFERENCED 
CONTRACT DEFINITION 
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APPENDIX E TO PART 150—SPECULATIVE POSI-
TION LIMIT LEVELS 

APPENDIX F TO PART 150—GUIDANCE ON, AND 
ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH THE REQUIREMENTS FOR EXCHANGE- 
SET LIMITS AND POSITION ACCOUNTABILITY 
ON COMMODITY DERIVATIVE CONTRACTS 

APPENDIX G TO PART 150—GUIDANCE ON 
SPREAD TRANSACTION EXEMPTIONS 
GRANTED FOR CONTRACTS THAT ARE SUB-
JECT TO FEDERAL SPECULATIVE POSITION 
LIMITS 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6a, 6c, 6f, 6g, 
6t, 12a, and 19, as amended by Title VII of the 
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, Pub. L. 111–203, 124 
Stat. 1376 (2010). 

SOURCE: 52 FR 38923, Oct. 20, 1987, unless 
otherwise noted. 

§ 150.1 Definitions. 
As used in this part— 
Bona fide hedging transaction or posi-

tion means a transaction or position in 
commodity derivative contracts in a 
physical commodity, where: 

(1) Such transaction or position: 
(i) Represents a substitute for trans-

actions made or to be made, or posi-
tions taken or to be taken, at a later 
time in a physical marketing channel; 

(ii) Is economically appropriate to 
the reduction of price risks in the con-
duct and management of a commercial 
enterprise; and 

(iii) Arises from the potential change 
in the value of— 

(A) Assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising; 

(B) Liabilities which a person owes or 
anticipates incurring; or 

(C) Services that a person provides or 
purchases, or anticipates providing or 
purchasing; or 

(2) Such transaction or position 
qualifies as a: 

(i) Pass-through swap and pass- 
through swap offset pair. Paired posi-
tions of a pass-through swap and a 
pass-through swap offset, where: 

(A) The pass-through swap is a swap 
position entered into by one person for 
which the swap would qualify as a bona 
fide hedging transaction or position 
pursuant to paragraph (1) of this defini-
tion (the bona fide hedging swap 
counterparty) that is opposite another 

person (the pass-through swap 
counterparty); 

(B) The pass-through swap offset: 
(1) Is a futures contract position, op-

tion on a futures contract position, or 
swap position entered into by the pass- 
through swap counterparty; and 

(2) Reduces the pass-through swap 
counterparty’s price risks attendant to 
the pass-through swap; and 

(C) With respect to the pass-through 
swap offset, the pass-through swap 
counterparty receives from the bona 
fide hedging swap counterparty a writ-
ten representation that the pass- 
through swap qualifies as a bona fide 
hedging transaction or position pursu-
ant to paragraph (1) of this definition, 
and the pass-through swap 
counterparty may rely in good faith on 
such written representation, unless the 
pass-through swap counterparty has in-
formation that would cause a reason-
able person to question the accuracy of 
the representation; or 

(ii) Offset of a bona fide hedger’s quali-
fying swap position. A futures contract 
position, option on a futures contract 
position, or swap position entered into 
by a bona fide hedging swap 
counterparty that reduces price risks 
attendant to a previously-entered-into 
swap position that qualified as a bona 
fide hedging transaction or position at 
the time it was entered into for that 
counterparty pursuant to paragraph (1) 
of this definition. 

Commodity derivative contract means 
any futures contract, option on a fu-
tures contract, or swap in a commodity 
(other than a security futures product 
as defined in section 1a(45) of the Act). 

Core referenced futures contract means 
a futures contract that is listed in 
§ 150.2(d). 

Economically equivalent swap means, 
with respect to a particular referenced 
contract, any swap that has identical 
material contractual specifications, 
terms, and conditions to such ref-
erenced contract. 

(1) Other than as provided in para-
graph (2) of this definition, for the pur-
pose of determining whether a swap is 
an economically equivalent swap with 
respect to a particular referenced con-
tract, the swap shall not be deemed to 
lack identical material contractual 
specifications, terms, and conditions 
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due to different lot size specifications 
or notional amounts, delivery dates di-
verging by less than one calendar day, 
or different post-trade risk manage-
ment arrangements. 

(2) With respect to any natural gas 
referenced contract, for the purpose of 
determining whether a swap is an eco-
nomically equivalent swap to such ref-
erenced contract, the swap shall not be 
deemed to lack identical material con-
tractual specifications, terms, and con-
ditions due to different lot size speci-
fications or notional amounts, delivery 
dates diverging by less than two cal-
endar days, or different post-trade risk 
management arrangements. 

(3) With respect to any referenced 
contract or class of referenced con-
tracts, the Commission may make a 
determination that any swap or class 
of swaps satisfies, or does not satisfy, 
this economically equivalent swap defi-
nition. 

Eligible affiliate means an entity with 
respect to which another person: 

(1) Directly or indirectly holds ei-
ther: 

(i) A majority of the equity securities 
of such entity, or 

(ii) The right to receive upon dissolu-
tion of, or the contribution of, a major-
ity of the capital of such entity; 

(2) Reports its financial statements 
on a consolidated basis under Gen-
erally Accepted Accounting Principles 
or International Financial Reporting 
Standards, and such consolidated fi-
nancial statements include the finan-
cial results of such entity; and 

(3) Is required to aggregate the posi-
tions of such entity under § 150.4 and 
does not claim an exemption from ag-
gregation for such entity. 

Eligible entity means a commodity 
pool operator; the operator of a trading 
vehicle which is excluded, or which 
itself has qualified for exclusion from 
the definition of the term ‘‘pool’’ or 
‘‘commodity pool operator,’’ respec-
tively, under § 4.5 of this chapter; the 
limited partner, limited member or 
shareholder in a commodity pool the 
operator of which is exempt from reg-
istration under § 4.13 of this chapter; a 
commodity trading advisor; a bank or 
trust company; a savings association; 
an insurance company; or the sepa-

rately organized affiliates of any of the 
above entities: 

(1) Which authorizes an independent 
account controller independently to 
control all trading decisions with re-
spect to the eligible entity’s client po-
sitions and accounts that the inde-
pendent account controller holds di-
rectly or indirectly, or on the eligible 
entity’s behalf, but without the eligible 
entity’s day-to-day direction; and 

(2) Which maintains: 
(i) Only such minimum control over 

the independent account controller as 
is consistent with its fiduciary respon-
sibilities to the managed positions and 
accounts, and necessary to fulfill its 
duty to supervise diligently the trading 
done on its behalf; or 

(ii) If a limited partner, limited 
member or shareholder of a commodity 
pool the operator of which is exempt 
from registration under § 4.13 of this 
chapter, only such limited control as is 
consistent with its status. 

Entity means a ‘‘person’’ as defined in 
section 1a of the Act. 

Excluded commodity means an ‘‘ex-
cluded commodity’’ as defined in sec-
tion 1a of the Act. 

Futures-equivalent means: 
(1)(i) An option contract, whether an 

option on a futures contract or an op-
tion that is a swap, which has been: 

(A) Adjusted by an economically rea-
sonable and analytically supported ex-
posure to price changes of the under-
lying referenced contract that has been 
computed for that option contract as of 
the previous day’s close or the current 
day’s close or computed contempora-
neously during the trading day, and 

(B) Converted to an economically 
equivalent amount of an open position 
in the underlying referenced contract. 

(ii) An entity is allowed one business 
day to liquidate an amount of the posi-
tion that is in excess of speculative po-
sition limits without being considered 
in violation of the speculative position 
limits if such excess position results 
from: 

(A) A position that exceeds specula-
tive position limits as a result of an op-
tion contract assignment; or 

(B) A position that includes an op-
tion contract that exceeds speculative 
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position limits when the applicable op-
tion contract is adjusted by an eco-
nomically reasonable and analytically 
supported exposure to price changes of 
the underlying referenced contract as 
of that business day’s close of trading, 
as long as the applicable option con-
tract does not exceed such speculative 
position limits when evaluated using 
the previous business day’s exposure to 
the underlying referenced contract. 
This paragraph (B) shall not apply if 
such day would be the last trading day 
of the spot month for the cor-
responding core referenced futures con-
tract. 

(2) A futures contract which has been 
converted to an economically equiva-
lent amount of an open position in a 
core referenced futures contract; and 

(3) A swap which has been converted 
to an economically equivalent amount 
of an open position in a core referenced 
futures contract. 

Independent account controller means 
a person: 

(1) Who specifically is authorized by 
an eligible entity, as defined in this 
section, independently to control trad-
ing decisions on behalf of, but without 
the day-to-day direction of, the eligible 
entity; 

(2) Over whose trading the eligible 
entity maintains only such minimum 
control as is consistent with its fidu-
ciary responsibilities for managed posi-
tions and accounts to fulfill its duty to 
supervise diligently the trading done 
on its behalf or as is consistent with 
such other legal rights or obligations 
which may be incumbent upon the eli-
gible entity to fulfill; 

(3) Who trades independently of the 
eligible entity and of any other inde-
pendent account controller trading for 
the eligible entity; 

(4) Who has no knowledge of trading 
decisions by any other independent ac-
count controller; and 

(5) Who is: 
(i) Registered as a futures commis-

sion merchant, an introducing broker, 
a commodity trading advisor, or an as-
sociated person of any such registrant, 
or 

(ii) A general partner, managing 
member or manager of a commodity 
pool the operator of which is excluded 
from registration under § 4.5(a)(4) of 

this chapter or § 4.13 of this chapter, 
provided that such general partner, 
managing member or manager com-
plies with the requirements of § 150.4(c). 

Long position means, on a futures- 
equivalent basis, a long call option, a 
short put option, a long underlying fu-
tures contract, or a swap position that 
is equivalent to a long futures con-
tract. 

Physical commodity means any agri-
cultural commodity as that term is de-
fined in § 1.3 of this chapter or any ex-
empt commodity as that term is de-
fined in section 1a of the Act. 

Position accountability means any 
bylaw, rule, regulation, or resolution 
that: 

(1) Is submitted to the Commission 
pursuant to part 40 of this chapter in 
lieu of, or along with, a speculative po-
sition limit, and 

(2) Requires an entity whose position 
exceeds the accountability level to 
consent to: 

(i) Provide information about its po-
sition to the designated contract mar-
ket or swap execution facility; and 

(ii) Halt increasing further its posi-
tion or reduce its position in an orderly 
manner, in each case as requested by 
the designated contract market or 
swap execution facility. 

Pre-enactment swap means any swap 
entered into prior to enactment of the 
Dodd-Frank Act of 2010 (July 21, 2010), 
the terms of which have not expired as 
of the date of enactment of that Act. 

Pre-existing position means any posi-
tion in a commodity derivative con-
tract acquired in good faith prior to 
the effective date of any bylaw, rule, 
regulation, or resolution that specifies 
a speculative position limit level or a 
subsequent change to that level. 

Referenced contract means: 
(1) A core referenced futures contract 

listed in § 150.2(d) or, on a futures- 
equivalent basis with respect to a par-
ticular core referenced futures con-
tract, a futures contract or an option 
on a futures contract, including a 
spread, that is either: 

(i) Directly or indirectly linked, in-
cluding being partially or fully settled 
on, or priced at a fixed differential to, 
the price of that particular core ref-
erenced futures contract; or 
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(ii) Directly or indirectly linked, in-
cluding being partially or fully settled 
on, or priced at a fixed differential to, 
the price of the same commodity un-
derlying that particular core ref-
erenced futures contract for delivery at 
the same location or locations as speci-
fied in that particular core referenced 
futures contract; or 

(2) On a futures-equivalent basis, an 
economically equivalent swap. 

(3) The definition of referenced con-
tract does not include a location basis 
contract, a commodity index contract, 
any guarantee of a swap, a trade option 
that meets the requirements of § 32.3 of 
this chapter, any outright price report-
ing agency index contract, or any 
monthly average pricing contract. 

Short position means, on a futures- 
equivalent basis, a short call option, a 
long put option, a short underlying fu-
tures contract, or a swap position that 
is equivalent to a short futures con-
tract. 

Speculative position limit means the 
maximum position, either net long or 
net short, in a commodity derivative 
contract that may be held or con-
trolled by one person absent an exemp-
tion, whether such limits are adopted 
for: 

(1) Combined positions in all com-
modity derivative contracts in a par-
ticular commodity, including the spot 
month futures contract and all single 
month futures contracts (the spot 
month and all single month futures 
contracts, cumulatively, ‘‘all-months- 
combined’’); 

(2) Positions in a single month of 
commodity derivative contracts in a 
particular commodity other than the 
spot month futures contract (‘‘single 
month’’); or 

(3) Positions in the spot month of 
commodity derivative contacts in a 
particular commodity. Such a limit 
may be established under Federal regu-
lations or rules of a designated con-
tract market or swap execution facil-
ity. For referenced contracts other 
than core referenced futures contracts, 
single month means the same period as 
that of the relevant core referenced fu-
tures contract. 

Spot month means: 

(1) For physical-delivery core ref-
erenced futures contracts, the period of 
time beginning at the earlier of: 

(i) The close of business on the trad-
ing day preceding the first day on 
which delivery notices can be issued by 
the clearing organization of a contract 
market or 

(ii) The close of business on the trad-
ing day preceding the third-to-last 
trading day and ending when the con-
tract expires, except as follows: 

(A) For the ICE Futures U.S. Sugar 
No. 11 (SB) core referenced futures con-
tract, the spot month means the period 
of time beginning at the opening of 
trading on the second business day fol-
lowing the expiration of the regular op-
tion contract traded on the expiring fu-
tures contract and ending when the 
contract expires; 

(B) For the ICE Futures U.S. Sugar No. 
16 (SF) core referenced futures con-
tract, the spot month means the period 
of time beginning on the third-to-last 
trading day of the contract month and 
ending when the contract expires; and 

(C) For the Chicago Mercantile Ex-
change Live Cattle (LC) core referenced 
futures contract, the spot month 
means the period of time beginning at 
the close of trading on the first busi-
ness day following the first Friday of 
the contract month and ending when 
the contract expires; and 

(2) For referenced contracts other 
than core referenced futures contracts, 
the spot month means the same period 
as that of the relevant core referenced 
futures contract. 

Spread transaction means an intra- 
market spread, inter-market spread, 
intra-commodity spread, or inter-com-
modity spread, including a calendar 
spread, quality differential spread, 
processing spread, product or by-prod-
uct differential spread, or futures-op-
tion spread. 

Swap means ‘‘swap’’ as that term is 
defined in section 1a of the Act and as 
further defined in § 1.3 of this chapter. 

Swap dealer means ‘‘swap dealer’’ as 
that term is defined in section 1a of the 
Act and as further defined in § 1.3 of 
this chapter. 

Transition period swap means a swap 
entered into during the period com-
mencing on the day of the enactment 
of the Dodd-Frank Act of 2010 (July 21, 
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2010), and ending 60 days after the pub-
lication in the FEDERAL REGISTER of 
final amendments to this part imple-
menting section 737 of the Dodd-Frank 
Act of 2010, the terms of which have 
not expired as of 60 days after the pub-
lication date. 

[86 FR 3463, Jan. 14, 2021] 

§ 150.2 Federal speculative position 
limits. 

(a) Spot month speculative position lim-
its. For physical-delivery referenced 
contracts and, separately, for cash-set-
tled referenced contracts, no person 
may hold or control positions in the 
spot month, net long or net short, in 
excess of the levels specified by the 
Commission. 

(b) Single month and all-months-com-
bined speculative position limits. For any 
referenced contract, no person may 
hold or control positions in a single 
month or in all-months-combined (in-
cluding the spot month), net long or 
net short, in excess of the levels speci-
fied by the Commission. 

(c) Relevant contract month. For pur-
poses of this part, for referenced con-
tracts other than core referenced fu-
tures contracts, the spot month and 
any single month shall be the same as 
those of the relevant core referenced 
futures contract. 

(d) Core referenced futures contracts. 
Federal speculative position limits 
apply to referenced contracts based on 
the following core referenced futures 
contracts: 
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(e) Establishment of speculative position 
limit levels. The levels of Federal specu-
lative position limits are fixed by the 
Commission at the levels listed in ap-
pendix E to this part. 

(f) Designated contract market estimates 
of deliverable supply. Each designated 

contract market listing a core ref-
erenced futures contract shall supply 
to the Commission an estimated spot 
month deliverable supply upon request 
by the Commission, and may supply 
such estimates to the Commission at 
any other time. Each estimate shall be 
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accompanied by a description of the 
methodology used to derive the esti-
mate and any statistical data sup-
porting the estimate, and shall be sub-
mitted using the format and proce-
dures approved in writing by the Com-
mission. A designated contract market 
should use the guidance regarding de-
liverable supply in appendix C to part 
38 of this chapter. 

(g) Pre-existing positions—(1) Pre-exist-
ing positions in a spot month. A spot 
month speculative position limit estab-
lished under this section shall apply to 
pre-existing positions, other than pre- 
enactment swaps and transition period 
swaps. 

(2) Pre-existing positions in a non-spot 
month. A single month or all-months- 
combined speculative position limit es-
tablished under this section shall apply 
to pre-existing positions, other than 
pre-enactment swaps and transition pe-
riod swaps. 

(h) Positions on foreign boards of trade. 
The speculative position limits estab-
lished under this section shall apply to 
a person’s combined positions in ref-
erenced contracts, including positions 
executed on, or pursuant to the rules 
of, a foreign board of trade, pursuant to 
section 4a(a)(6) of the Act, provided 
that: 

(1) Such referenced contracts settle 
against any price (including the daily 
or final settlement price) of one or 
more contracts listed for trading on a 
designated contract market or swap 
execution facility that is a trading fa-
cility; and 

(2) The foreign board of trade makes 
available such referenced contracts to 
its members or other participants lo-
cated in the United States through di-
rect access to its electronic trading 
and order matching system. 

(i) Anti-evasion provision. For the pur-
poses of applying the speculative posi-
tion limits in this section, if used to 
willfully circumvent or evade specula-
tive position limits: 

(1) A commodity index contract, 
monthly average pricing contract, out-
right price reporting agency index con-
tract, and/or a location basis contract 
shall be considered to be a referenced 
contract; 

(2) A bona fide hedging transaction or 
position recognition or spread exemp-
tion shall no longer apply; and 

(3) A swap shall be considered to be 
an economically equivalent swap. 

(j) Delegation of authority to the Direc-
tor of the Division of Market Oversight. 
(1) The Commission hereby delegates, 
until it orders otherwise, to the Direc-
tor of the Division of Market Oversight 
or such other employee or employees 
as the Director may designate from 
time to time, the authority in para-
graph (f) of this section to request esti-
mated spot month deliverable supply 
from a designated contract market and 
to provide the format and procedures 
for submitting such estimates. 

(2) The Director of the Division of 
Market Oversight may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this section. 

(3) Nothing in this section prohibits 
the Commission, at its election, from 
exercising the authority delegated in 
this section. 

(k) Eligible affiliates and aggregation. 
For purposes of this part, if an eligible 
affiliate meets the conditions for any 
exemption from aggregation under 
§ 150.4, the eligible affiliate may choose 
to utilize that exemption, or it may 
opt to be aggregated with its affiliated 
entities. 

[86 FR 3465, Jan. 14, 2021] 

§ 150.3 Exemptions. 
(a) Positions which may exceed limits. A 

person may exceed the speculative po-
sition limits set forth in § 150.2 to the 
extent that all applicable requirements 
in this part are met, provided that such 
person’s transactions or positions each 
satisfy one of the following: 

(1) Bona fide hedging transactions or 
positions. Positions that comply with 
the bona fide hedging transaction or 
position definition in § 150.1, and are: 

(i) Enumerated in appendix A to this 
part; or 

(ii) Approved as non-enumerated 
bona fide hedging transactions or posi-
tions in accordance with paragraph 
(b)(4) of this section or § 150.9. 

(2) Spread transactions. Transactions 
that: 

(i) Meet the spread transaction defi-
nition in § 150.1; or 
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(ii) Do not meet the spread trans-
action definition in § 150.1, but have 
been approved by the Commission pur-
suant to paragraph (b)(4) of this sec-
tion. 

(3) Financial distress positions. Posi-
tions of a person, or a related person or 
persons, under financial distress cir-
cumstances, when exempted by the 
Commission from any of the require-
ments of this part in response to a spe-
cific request made pursuant to 
§ 140.99(a)(1) of this chapter, where fi-
nancial distress circumstances include, 
but are not limited to, situations in-
volving the potential default or bank-
ruptcy of a customer of the requesting 
person or persons, an affiliate of the re-
questing person or persons, or a poten-
tial acquisition target of the request-
ing person or persons. 

(4) Conditional spot month limit exemp-
tion positions in natural gas. Spot month 
positions in natural gas cash-settled 
referenced contracts that exceed the 
spot month speculative position limit 
set forth in § 150.2, provided that: 

(i) Such positions do not exceed the 
futures-equivalent of 10,000 NYMEX 
Henry Hub Natural Gas core referenced 
futures contracts per designated con-
tract market that lists a cash-settled 
referenced contract in natural gas; 

(ii) Such positions do not exceed the 
futures-equivalent of 10,000 NYMEX 
Henry Hub Natural Gas core referenced 
futures contracts in economically 
equivalent swaps in natural gas; and 

(iii) The person holding or control-
ling such positions does not hold or 
control positions in spot month phys-
ical-delivery referenced contracts in 
natural gas. 

(5) Pre-enactment and transition period 
swaps exemption. The speculative posi-
tion limits set forth in § 150.2 shall not 
apply to positions acquired in good 
faith in any pre-enactment swap or any 
transition period swap, provided how-
ever that a person may net such posi-
tions with post-effective date com-
modity derivative contracts for the 
purpose of complying with any non- 
spot month speculative position limit. 

(b) Application for relief. Any person 
with a position in a referenced contract 
seeking recognition of such position as 
a bona fide hedging transaction or posi-
tion in accordance with paragraph 

(a)(1)(ii) of this section, or seeking an 
exemption for a spread position in ac-
cordance with paragraphs (a)(2)(ii) of 
this section, in each case for purposes 
of Federal speculative position limits 
set forth in § 150.2, may apply to the 
Commission in accordance with this 
section. 

(1) Required information. The applica-
tion shall include the following infor-
mation: 

(i) With respect to an application for 
recognition of a bona fide hedging 
transaction or position: 

(A) A description of the position in 
the commodity derivative contract for 
which the application is submitted, in-
cluding but not necessarily limited to, 
the name of the underlying commodity 
and the derivative position size; 

(B) An explanation of the hedging 
strategy, including a statement that 
the position complies with the require-
ments of section 4a(c)(2) of the Act and 
the definition of bona fide hedging 
transaction or position in § 150.1, and 
information to demonstrate why the 
position satisfies such requirements 
and definition; 

(C) A statement concerning the max-
imum size of all gross positions in com-
modity derivative contracts for which 
the application is submitted; 

(D) A description of the applicant’s 
activity in the cash markets and swaps 
markets for the commodity underlying 
the position for which the application 
is submitted, including, but not nec-
essarily limited to, information regard-
ing the offsetting cash positions; and 

(E) Any other information that may 
help the Commission determine wheth-
er the position satisfies the require-
ments of section 4a(c)(2) of the Act and 
the definition of bona fide hedging 
transaction or position in § 150.1. 

(ii) With respect to an application for 
a spread exemption: 

(A) A description of the spread posi-
tion for which the application is sub-
mitted; 

(B) A statement concerning the max-
imum size of all gross positions in com-
modity derivative contracts for which 
the application is submitted; and 

(C) Any other information that may 
help the Commission determine wheth-
er the position is consistent with sec-
tion 4a(a)(3)(B) of the Act. 
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(2) Additional information. If the Com-
mission determines that it requires ad-
ditional information in order to deter-
mine whether to recognize a position 
as a bona fide hedging transaction or 
position or to grant a spread exemp-
tion, the Commission shall: 

(i) Notify the applicant of any supple-
mental information required; and 

(ii) Provide the applicant with ten 
business days in which to provide the 
Commission with any supplemental in-
formation. 

(3) Timing of application. (i) Except as 
provided in paragraph (b)(3)(ii) of this 
section, a person seeking relief in ac-
cordance with this section must apply 
to the Commission and receive a notice 
of approval of such application prior to 
the date that the position for which 
the application was submitted would be 
in excess of the applicable Federal 
speculative position limit set forth in 
§ 150.2; 

(ii) Due to demonstrated sudden or 
unforeseen increases in its bona fide 
hedging needs, a person may apply for 
recognition of a bona fide hedging 
transaction or position within five 
business days after the person estab-
lished the position that exceeded the 
applicable Federal speculative position 
limit. 

(A) Any application filed pursuant to 
paragraph (b)(3)(ii) of this section must 
include an explanation of the cir-
cumstances warranting the sudden or 
unforeseen increases in bona fide hedg-
ing needs. 

(B) If an application filed pursuant to 
paragraph (b)(3)(ii) of this section is de-
nied, the person must bring its position 
within the Federal speculative position 
limits within a commercially reason-
able time, as determined by the Com-
mission in consultation with the appli-
cant and the applicable designated con-
tract market or swap execution facil-
ity. 

(C) If an application filed pursuant to 
paragraph (b)(3)(ii) of this section is de-
nied, the Commission will not pursue 
an enforcement action for a position 
limits violation for the person holding 
the position during the period of the 
Commission’s review nor once the 
Commission has issued its determina-
tion so long as the application was sub-
mitted in good faith and the person 

brings its position within the Federal 
speculative position limits within a 
commercially reasonable time in ac-
cordance with paragraph (b)(3)(ii)(B) of 
this section. 

(4) Commission determination. After a 
review of any application submitted 
under paragraph (b) of this section and 
any supplemental information provided 
by the applicant, the Commission will 
determine, with respect to the trans-
action or position for which the appli-
cation is submitted, whether to recog-
nize all or a specified portion of such 
transaction or position as a bona fide 
hedging transaction or position or 
whether to exempt all or a specified 
portion of such spread transaction, as 
applicable. The Commission shall no-
tify the applicant of its determination, 
and an applicant may exceed Federal 
speculative position limits set forth in 
§ 150.2, or in the case of applications 
filed pursuant to paragraph (b)(3)(ii) of 
this section, the applicant may rely 
upon the Commission’s determination, 
upon receiving a notice of approval. 

(5) Renewal of application. With re-
spect to any application approved by 
the Commission pursuant to this sec-
tion, a person shall renew such applica-
tion if there are any material changes 
to the information provided in the 
original application pursuant to para-
graph (b)(1) of this section or upon re-
quest by the Commission. 

(6) Commission revocation or modifica-
tion. If the Commission determines, at 
any time, that a recognized bona fide 
hedging transaction or position is no 
longer consistent with section 4a(c)(2) 
of the Act or the definition of bona fide 
hedging transaction or position in 
§ 150.1, or that a spread exemption is no 
longer consistent with section 
4a(a)(3)(B) of the Act, the Commission 
shall: 

(i) Notify the person holding such po-
sition; 

(ii) Provide an opportunity for the 
applicant to respond to such notifica-
tion; and 

(iii) Issue a determination to revoke 
or modify the bona fide hedge recogni-
tion or spread exemption for purposes 
of Federal speculative position limits 
and, as applicable, require the person 
to reduce the derivative position with-
in a commercially reasonable time, as 
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determined by the Commission in con-
sultation with the applicant and the 
applicable designated contract market 
or swap execution facility, or otherwise 
come into compliance. This notifica-
tion shall briefly specify the nature of 
the issues raised and the specific provi-
sions of the Act or the Commission’s 
regulations with which the position or 
application is, or appears to be, incon-
sistent. 

(c) Previously-granted risk management 
exemptions. To the extent that exemp-
tions previously granted under § 1.47 of 
this chapter or by a designated con-
tract market or a swap execution facil-
ity are for the risk management of po-
sitions in financial instruments, in-
cluding but not limited to index funds, 
such exemptions shall no longer apply 
as of January 1, 2023. 

(d) Recordkeeping. (1) Persons who 
avail themselves of exemptions under 
this section shall keep and maintain 
complete books and records concerning 
all details of each of their exemptions, 
including relevant information about 
related cash, forward, futures con-
tracts, option on futures contracts, and 
swap positions and transactions (in-
cluding anticipated requirements, pro-
duction, merchandising activities, roy-
alties, contracts for services, cash com-
modity products and by-products, 
cross-commodity hedges, and records of 
bona fide hedging swap counterparties) 
as applicable, and shall make such 
books and records available to the 
Commission upon request under para-
graph (e) of this section. 

(2) Any person that relies on a writ-
ten representation received from an-
other person that a swap qualifies as a 
pass-through swap under paragraph (2) 
of the definition of bona fide hedging 
transaction or position in § 150.1 shall 
keep and make available to the Com-
mission upon request the relevant 
books and records of such written rep-
resentation, including any books and 
records that the person intends to use 
to demonstrate that the pass-through 
swap is a bona fide hedging transaction 
or position, for a period of at least two 
years following the expiration of the 
swap. 

(3) All books and records required to 
be kept pursuant to this section shall 

be kept in accordance with the require-
ments of § 1.31 of this chapter. 

(e) Call for information. Upon call by 
the Commission, the Director of the 
Division of Enforcement, or the Direc-
tor’s delegate, any person claiming an 
exemption from speculative position 
limits under this section shall provide 
to the Commission such information as 
specified in the call relating to: the po-
sitions owned or controlled by that 
person; trading done pursuant to the 
claimed exemption; the commodity de-
rivative contracts or cash-market posi-
tions which support the claimed ex-
emption; and the relevant business re-
lationships supporting a claimed ex-
emption. 

(f) Aggregation of accounts. Entities 
required to aggregate accounts or posi-
tions under § 150.4 shall be considered 
the same person for the purpose of de-
termining whether they are eligible for 
an exemption under paragraphs (a)(1) 
through (4) of this section with respect 
to such aggregated account or position. 

(g) Delegation of authority to the Direc-
tor of the Division of Market Oversight. 
(1) The Commission hereby delegates, 
until it orders otherwise, to the Direc-
tor of the Division of Market Over-
sight, or such other employee or em-
ployees as the Director may designate 
from time to time: 

(i) The authority in paragraph (a)(3) 
of this section to provide exemptions in 
circumstances of financial distress; 

(ii) The authority in paragraph (b)(2) 
of this section to request additional in-
formation with respect to a request for 
a bona fide hedging transaction or posi-
tion recognition or spread exemption; 

(iii) The authority in paragraph 
(b)(3)(ii)(B) of this section to, if appli-
cable, determine a commercially rea-
sonable amount of time required for a 
person to bring its position within the 
Federal speculative position limits; 

(iv) The authority in paragraph (b)(4) 
of this section to determine whether to 
recognize a position as a bona fide 
hedging transaction or position or to 
grant a spread exemption; and 

(v) The authority in paragraph (b)(2) 
or (5) of this section to request that a 
person submit updated materials or 
renew their request with the Commis-
sion. 
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(2) The Director of the Division of 
Market Oversight may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this section. 

(3) Nothing in this section prohibits 
the Commission, at its election, from 
exercising the authority delegated in 
this section. 

[86 FR 3468, Jan. 14, 2021] 

§ 150.4 Aggregation of positions. 
(a) Positions to be aggregated—(1) 

Trading control or 10 percent or greater 
ownership or equity interest. For the pur-
pose of applying the position limits set 
forth in § 150.2, unless an exemption set 
forth in paragraph (b) of this section 
applies, all positions in accounts for 
which any person, by power of attorney 
or otherwise, directly or indirectly 
controls trading or holds a 10 percent 
or greater ownership or equity interest 
must be aggregated with the positions 
held and trading done by such person. 
For the purpose of determining the po-
sitions in accounts for which any per-
son controls trading or holds a 10 per-
cent or greater ownership or equity in-
terest, positions or ownership or equity 
interests held by, and trading done or 
controlled by, two or more persons act-
ing pursuant to an expressed or implied 
agreement or understanding shall be 
treated the same as if the positions or 
ownership or equity interests were held 
by, or the trading were done or con-
trolled by, a single person. 

(2) Substantially identical trading. Not-
withstanding the provisions of para-
graph (b) of this section, for the pur-
pose of applying the position limits set 
forth in § 150.2, any person that, by 
power of attorney or otherwise, holds 
or controls the trading of positions in 
more than one account or pool with 
substantially identical trading strate-
gies, must aggregate all such positions 
(determined pro rata) with all other po-
sitions held and trading done by such 
person and the positions in accounts 
which the person must aggregate pur-
suant to paragraph (a)(1) of this sec-
tion. 

(b) Exemptions from aggregation. For 
the purpose of applying the position 
limits set forth in § 150.2, and notwith-
standing the provisions of paragraph 
(a)(1) of this section, but subject to the 

provisions of paragraph (a)(2) of this 
section, the aggregation requirements 
of this section shall not apply in the 
circumstances set forth in this para-
graph (b). 

(1) Exemption for ownership by limited 
partners, shareholders or other pool par-
ticipants. Any person that is a limited 
partner, limited member, shareholder 
or other similar type of pool partici-
pant holding positions in which the 
person by power of attorney or other-
wise directly or indirectly has a 10 per-
cent or greater ownership or equity in-
terest in a pooled account or positions 
need not aggregate the accounts or po-
sitions of the pool with any other ac-
counts or positions such person is re-
quired to aggregate, except that such 
person must aggregate the pooled ac-
count or positions with all other ac-
counts or positions owned or controlled 
by such person if such person: 

(i) Is the commodity pool operator of 
the pooled account; 

(ii) Is a principal or affiliate of the 
operator of the pooled account, unless: 

(A) The pool operator has, and en-
forces, written procedures to preclude 
the person from having knowledge of, 
gaining access to, or receiving data 
about the trading or positions of the 
pool; 

(B) The person does not have direct, 
day-to-day supervisory authority or 
control over the pool’s trading deci-
sions; 

(C) The person, if a principal of the 
operator of the pooled account, main-
tains only such minimum control over 
the commodity pool operator as is con-
sistent with its responsibilities as a 
principal and necessary to fulfill its 
duty to supervise the trading activities 
of the commodity pool; and 

(D) The pool operator has complied 
with the requirements of paragraph (c) 
of this section on behalf of the person 
or class of persons; or 

(iii) Has, by power of attorney or oth-
erwise directly or indirectly, a 25 per-
cent or greater ownership or equity in-
terest in a commodity pool, the oper-
ator of which is exempt from registra-
tion under § 4.13 of this chapter. 

(2) Exemption for certain ownership of 
greater than 10 percent in an owned enti-
ty. Any person with an ownership or eq-
uity interest in an owned entity of 10 
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percent or greater (other than an inter-
est in a pooled account subject to para-
graph (b)(1) of this section), need not 
aggregate the accounts or positions of 
the owned entity with any other ac-
counts or positions such person is re-
quired to aggregate, provided that: 

(i) Such person, including any entity 
that such person must aggregate, and 
the owned entity (to the extent that 
such person is aware or should be 
aware of the activities and practices of 
the aggregated entity or the owned en-
tity): 

(A) Do not have knowledge of the 
trading decisions of the other; 

(B) Trade pursuant to separately de-
veloped and independent trading sys-
tems; 

(C) Have and enforce written proce-
dures to preclude each from having 
knowledge of, gaining access to, or re-
ceiving data about, trades of the other. 
Such procedures must include security 
arrangements, including separate phys-
ical locations, which would maintain 
the independence of their activities; 

(D) Do not share employees that con-
trol the trading decisions of either; and 

(E) Do not have risk management 
systems that permit the sharing of its 
trades or its trading strategy with em-
ployees that control the trading deci-
sions of the other; and 

(ii) Such person complies with the re-
quirements of paragraph (c) of this sec-
tion. 

(3) Exemption for accounts held by fu-
tures commission merchants. A futures 
commission merchant or any affiliate 
of a futures commission merchant need 
not aggregate positions it holds in a 
discretionary account, or in an account 
which is part of, or participates in, or 
receives trading advice from a cus-
tomer trading program of a futures 
commission merchant or any of the of-
ficers, partners, or employees of such 
futures commission merchant or of its 
affiliates, if: 

(i) A person other than the futures 
commission merchant or the affiliate 
directs trading in such an account; 

(ii) The futures commission mer-
chant or the affiliate maintains only 
such minimum control over the trading 
in such an account as is necessary to 
fulfill its duty to supervise diligently 
trading in the account; 

(iii) Each trading decision of the dis-
cretionary account or the customer 
trading program is determined inde-
pendently of all trading decisions in 
other accounts which the futures com-
mission merchant or the affiliate 
holds, has a financial interest of 10 per-
cent or more in, or controls; and 

(iv) The futures commission mer-
chant or the affiliate has complied 
with the requirements of paragraph (c) 
of this section. 

(4) Exemption for accounts carried by 
an independent account controller. An el-
igible entity need not aggregate its po-
sitions with the eligible entity’s client 
positions or accounts carried by an au-
thorized independent account con-
troller, as defined in § 150.1(e), except 
for the spot month in physical-delivery 
commodity contracts, provided that 
the eligible entity has complied with 
the requirements of paragraph (c) of 
this section, and that the overall posi-
tions held or controlled by such inde-
pendent account controller may not ex-
ceed the limits specified in § 150.2. 

(i) Additional requirements for exemp-
tion of affiliated entities. If the inde-
pendent account controller is affiliated 
with the eligible entity or another 
independent account controller, each 
of the affiliated entities must: 

(A) Have, and enforce, written proce-
dures to preclude the affiliated entities 
from having knowledge of, gaining ac-
cess to, or receiving data about, trades 
of the other. Such procedures must in-
clude security arrangements, including 
separate physical locations, which 
would maintain the independence of 
their activities; provided, however, 
that such procedures may provide for 
the disclosure of information which is 
reasonably necessary for an eligible en-
tity to maintain the level of control 
consistent with its fiduciary respon-
sibilities to the managed positions and 
accounts and necessary to fulfill its 
duty to supervise diligently the trading 
done on its behalf; 

(B) Trade such accounts pursuant to 
separately developed and independent 
trading systems; 

(C) Market such trading systems sep-
arately; and 

(D) Solicit funds for such trading by 
separate disclosure documents that 
meet the standards of § 4.24 or § 4.34 of 
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this chapter, as applicable, where such 
disclosure documents are required 
under part 4 of this chapter. 

(ii) [Reserved] 
(5) Exemption for underwriting. A per-

son need not aggregate the positions or 
accounts of an owned entity if the own-
ership or equity interest is based on 
the ownership of securities consti-
tuting the whole or a part of an unsold 
allotment to or subscription by such 
person as a participant in the distribu-
tion of such securities by the issuer or 
by or through an underwriter. 

(6) Exemption for broker-dealer activity. 
A broker-dealer registered with the Se-
curities and Exchange Commission, or 
similarly registered with a foreign reg-
ulatory authority, need not aggregate 
the positions or accounts of an owned 
entity if the ownership or equity inter-
est is based on the ownership of securi-
ties acquired in the normal course of 
business as a dealer, provided that such 
person does not have actual knowledge 
of the trading decisions of the owned 
entity. 

(7) Exemption for information sharing 
restriction. A person need not aggregate 
the positions or accounts of an owned 
entity if the sharing of information as-
sociated with such aggregation (such 
as, only by way of example, informa-
tion reflecting the transactions and po-
sitions of a such person and the owned 
entity) creates a reasonable risk that 
either person could violate state or fed-
eral law or the law of a foreign juris-
diction, or regulations adopted there-
under, provided that such person does 
not have actual knowledge of informa-
tion associated with such aggregation, 
and provided further that such person 
has filed a prior notice pursuant to 
paragraph (c) of this section and in-
cluded with such notice a written 
memorandum of law explaining in de-
tail the basis for the conclusion that 
the sharing of information creates a 
reasonable risk that either person 
could violate state or federal law or the 
law of a foreign jurisdiction, or regula-
tions adopted thereunder. However, the 
exemption in this paragraph shall not 
apply where the law or regulation 
serves as a means to evade the aggrega-
tion of accounts or positions. All docu-
ments submitted pursuant to this para-
graph shall be in English, or if not, ac-

companied by an official English trans-
lation. 

(8) Exemption for affiliated entities. 
After a person has filed a notice under 
paragraph (c) of this section, another 
person need not file a separate notice 
identifying any position or account 
identified in such notice filing, pro-
vided that: 

(i) Such other person has an owner-
ship or equity interest of 10 percent or 
greater in the person that filed the no-
tice, or the person that filed the notice 
has an ownership or equity interest of 
10 percent or greater in such other per-
son, or an ownership or equity interest 
of 10 percent or greater is held in such 
other person by a third person who 
holds an ownership or equity interest 
of 10 percent or greater in the person 
that has filed the notice (in any such 
case, the ownership or equity interest 
may be held directly or indirectly); 

(ii) Such other person complies with 
the conditions applicable to the exemp-
tion specified in such notice filing, 
other than the filing requirements; and 

(iii) Such other person does not oth-
erwise control trading of any account 
or position identified in such notice fil-
ing. 

(iv) Upon call by the Commission, 
any person relying on the exemption in 
this paragraph (b)(8) shall provide to 
the Commission such information con-
cerning the person’s claim for exemp-
tion. Upon notice and opportunity for 
the affected person to respond, the 
Commission may amend, suspend, ter-
minate, or otherwise modify a person’s 
aggregation exemption for failure to 
comply with the provisions of this sec-
tion. 

(c) Notice filing for exemption. (1) Per-
sons seeking an aggregation exemption 
under paragraph (b)(1)(ii), (b)(2), (b)(3), 
(b)(4), or (b)(7) of this section shall file 
a notice with the Commission, which 
shall be effective upon submission of 
the notice (or earlier, as provided in 
paragraph (c)(2) of this section), and 
shall include: 

(i) A description of the relevant cir-
cumstances that warrant 
disaggregation; and 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00373 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



364 

17 CFR Ch. I (4–1–23 Edition) § 150.5 

(ii) A statement of a senior officer of 
the entity certifying that the condi-
tions set forth in the applicable aggre-
gation exemption provision have been 
met. 

(2) If a person newly acquires an own-
ership or equity interest in an owned 
entity of 10 percent or greater and is 
eligible for the aggregation exemption 
under paragraph (b)(2) of this section, 
the person may elect that a notice filed 
under this paragraph (c) shall be effec-
tive as of the date of such acquisition 
if such notice is filed no later than 60 
days after such acquisition. 

(3) Upon call by the Commission, any 
person claiming an aggregation exemp-
tion under this section shall provide 
such information demonstrating that 
the person meets the requirements of 
the exemption, as is requested by the 
Commission. Upon notice and oppor-
tunity for the affected person to re-
spond, the Commission may amend, 
suspend, terminate, or otherwise mod-
ify a person’s aggregation exemption 
for failure to comply with the provi-
sions of this section. 

(4) In the event of a material change 
to the information provided in any no-
tice filed under this paragraph (c), an 
updated or amended notice shall 
promptly be filed detailing the mate-
rial change. 

(5) Any notice filed under this para-
graph (c) shall be submitted in the 
form and manner provided for in para-
graph (d) of this section. 

(6) If a person is eligible for an aggre-
gation exemption under paragraph 
(b)(1)(ii), (b)(2), (b)(3), (b)(4), or (b)(7) of 
this section, a failure to timely file a 
notice under this paragraph (c) shall 
not constitute a violation of paragraph 
(a)(1) of this section or any position 
limit set forth in § 150.2 if such notice is 
filed no later than five business days 
after the person is aware, or should be 
aware, that such notice has not been 
timely filed. 

(d) Form and manner of reporting and 
submitting information or filings. Unless 
otherwise instructed by the Commis-
sion or its designees, any person sub-
mitting reports under this section shall 
submit the corresponding required fil-
ings and any other information re-
quired under this part to the Commis-
sion using the format, coding struc-

ture, and electronic data transmission 
procedures approved in writing by the 
Commission. Unless otherwise provided 
in this section, the notice shall be ef-
fective upon filing. When the reporting 
entity discovers errors or omissions to 
past reports, the entity shall so notify 
the Commission and file corrected in-
formation in a form and manner and at 
a time as may be instructed by the 
Commission or its designee. 

(e) Delegation of authority. (1) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Enforcement, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority: 

(i) In paragraph (b)(8)(iv) of this sec-
tion to call for additional information 
from a person claiming the exemption 
in paragraph (b)(8) of this section. 

(ii) In paragraph (c)(3) of this section 
to call for additional information from 
a person claiming an aggregation ex-
emption under this section. 

(2) The Commission hereby delegates, 
until it orders otherwise, to the Direc-
tor of the Office of Data and Tech-
nology, with the concurrence of the Di-
rector of the Division of Enforcement, 
or such other employee or employees 
as the Directors each may designate 
from time to time, the authority in 
paragraph (d) of this section to provide 
instructions or determine the format, 
coding structure, and electronic data 
transmission procedures for submitting 
data records and any other information 
required under this part. 

(3) The Directors of the Division of 
Enforcement and the Office of Data and 
Technology may submit to the Com-
mission for its consideration any mat-
ter which has been delegated in this 
section. 

(4) Nothing in this section prohibits 
the Commission, at its election, from 
exercising the authority delegated in 
this section. 

[81 FR 91490, Dec. 16, 2016, as amended at 82 
FR 28770, June 26, 2017] 

§ 150.5 Exchange-set speculative posi-
tion limits and exemptions there-
from. 

(a) Requirements for exchange-set limits 
on commodity derivative contracts subject 
to Federal speculative position limits set 
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forth in § 150.2—(1) Exchange-set limits. 
For any commodity derivative con-
tract that is subject to a Federal spec-
ulative position limit under § 150.2, a 
designated contract market or swap 
execution facility that is a trading fa-
cility shall set a speculative position 
limit no higher than the level specified 
in § 150.2. 

(2) Exemptions to exchange-set limits. A 
designated contract market or swap 
execution facility that is a trading fa-
cility may grant exemptions from any 
speculative position limits it sets 
under paragraph (a)(1) of this section in 
accordance with the following: 

(i) Exemption levels. An exemption 
that conforms to an exemption the 
Commission identified in: 

(A) Sections 150.3(a)(1)(i), (a)(2)(i), 
(a)(4) and (a)(5) may be granted at a 
level that exceeds the level of the ap-
plicable Federal limit in § 150.2; 

(B) Sections 150.3(a)(1)(ii) and 
(a)(2)(ii) may be granted at a level that 
exceeds the level of the applicable Fed-
eral limit in § 150.2, provided the exemp-
tion is first approved in accordance 
with § 150.3(b) or 150.9, as applicable; 

(C) Section 150.3(a)(3) may be granted 
at a level that exceeds the level of the 
applicable Federal limit in § 150.2, pro-
vided that, a division of the Commis-
sion has first approved such exemption 
pursuant to a request submitted under 
§ 140.99(a)(1) of this chapter; and 

(D) An exemption of the type that 
does not conform to any of the exemp-
tions identified in § 150.3(a) must be 
granted at a level that does not exceed 
the applicable Federal limit in § 150.2 
and that complies with paragraph 
(a)(2)(ii)(G) of this section, unless the 
Commission has first approved such ex-
emption pursuant to § 150.3(b) or pursu-
ant to a request submitted under 
§ 140.99(a)(1). 

(ii) Application for exemption from ex-
change-set limits. With respect to a des-
ignated contract market or swap exe-
cution facility that is a trading facility 
that elects to grant exemptions under 
paragraph (a)(2)(i) of this section: 

(A) Except as provided in paragraph 
(a)(2)(ii)(B) of this section, the des-
ignated contract market or swap exe-
cution facility shall require an entity 
to file an application requesting such 
exemption in advance of the date that 

such position would be in excess of the 
limits then in effect. Such application 
shall include any information needed 
to enable the designated contract mar-
ket or swap execution facility and the 
Commission to determine whether the 
facts and circumstances demonstrate 
that the designated contract market or 
swap execution facility may grant an 
exemption. Any application for a bona 
fide hedging transaction or position 
shall include a description of the appli-
cant’s activity in the cash markets and 
swaps markets for the commodity un-
derlying the position for which the ap-
plication is submitted, including, but 
not limited to, information regarding 
the offsetting cash positions. 

(B) The designated contract market 
or swap execution facility may adopt 
rules that allow a person, due to dem-
onstrated sudden or unforeseen in-
creases in its bona fide hedging needs, 
to file an application to request a rec-
ognition of a bona fide hedging trans-
action or position within five business 
days after the person established the 
position that exceeded the applicable 
exchange-set speculative position 
limit. 

(C) The designated contract market 
or swap execution facility must require 
that any application filed pursuant to 
paragraph (a)(2)(ii)(B) of this section 
include an explanation of the cir-
cumstances warranting the sudden or 
unforeseen increases in bona fide hedg-
ing needs. 

(D) If an application filed pursuant to 
paragraph (a)(2)(ii)(B) of this section is 
denied, the applicant must bring its po-
sition within the designated contract 
market or swap execution facility’s 
speculative position limits within a 
commercially reasonable time as deter-
mined by the designated contract mar-
ket or swap execution facility. 

(E) The Commission will not pursue 
an enforcement action for a position 
limits violation for the person holding 
the position during the period of the 
designated contract market or swap 
execution facility’s review nor once the 
designated contract market or swap 
execution facility has issued its deter-
mination, so long as the application 
was submitted in good faith and the ap-
plicant brings its position within the 
designated contract market or swap 
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execution facility’s speculative posi-
tion limits within a commercially rea-
sonable time as determined by the des-
ignated contract market or swap exe-
cution facility. 

(F) The designated contract market 
or swap execution facility shall re-
quire, for any such exemption granted, 
that the entity re-apply for the exemp-
tion at least annually; 

(G) The designated contract market 
or swap execution facility: 

(1) May, in accordance with the des-
ignated contract market or swap exe-
cution facility’s rules, deny any such 
application, or limit, condition, or re-
voke any such exemption, at any time 
after providing notice to the applicant, 
and 

(2) Shall consider whether the re-
quested exemption would result in po-
sitions that would not be in accord 
with sound commercial practices in the 
relevant commodity derivative market 
and/or that would exceed an amount 
that may be established and liquidated 
in an orderly fashion in that market; 
and 

(H) Notwithstanding paragraph 
(a)(2)(ii)(G) of this section, the des-
ignated contract market or swap exe-
cution facility may grant exemptions, 
subject to terms, conditions, or limita-
tions, that require a person to exit any 
referenced contract positions in excess 
of position limits during the lesser of 
the last five days of trading or the time 
period for the spot month in such phys-
ical-delivery contract, or to otherwise 
limit the size of such position during 
that time period. Designated contract 
markets and swap execution facilities 
may refer to paragraph (b) of appendix 
B or appendix G to part 150, for guid-
ance regarding the foregoing, as appli-
cable. 

(3) Exchange-set limits on pre-existing 
positions—(i) Pre-existing positions in a 
spot month. A designated contract mar-
ket or swap execution facility that is a 
trading facility shall require compli-
ance with spot month exchange-set 
speculative position limits for pre-ex-
isting positions in commodity deriva-
tive contracts other than pre-enact-
ment swaps and transition period 
swaps. 

(ii) Pre-existing positions in a non-spot 
month. A single month or all-months- 

combined speculative position limit es-
tablished under paragraph (a)(1) of this 
section shall apply to any pre-existing 
positions in commodity derivative con-
tracts, other than pre-enactment swaps 
and transition period swaps. 

(4) Monthly reports detailing the dis-
position of each exemption application. (i) 
For commodity derivative contracts 
subject to Federal speculative position 
limits, the designated contract market 
or swap execution facility shall submit 
to the Commission a report each 
month showing the disposition of any 
exemption application, including the 
recognition of any position as a bona 
fide hedging transaction or position, 
the exemption of any spread trans-
action or other position, the renewal, 
revocation, or modification of a pre-
viously granted recognition or exemp-
tion, and the rejection of any applica-
tion, as well as the following details for 
each application: 

(A) The date of disposition; 
(B) The effective date of the disposi-

tion; 
(C) The expiration date of any rec-

ognition or exemption; 
(D) Any unique identifier(s) the des-

ignated contract market or swap exe-
cution facility may assign to track the 
application, or the specific type of rec-
ognition or exemption; 

(E) If the application is for an enu-
merated bona fide hedging transaction 
or position, the name of the enumer-
ated bona fide hedging transaction or 
position listed in appendix A to this 
part; 

(F) If the application is for a spread 
transaction listed in the spread trans-
action definition in § 150.1, the name of 
the spread transaction as it is listed in 
§ 150.1; 

(G) The identity of the applicant; 
(H) The listed commodity derivative 

contract or position(s) to which the ap-
plication pertains; 

(I) The underlying cash commodity; 
(J) The maximum size of the com-

modity derivative position that is rec-
ognized by the designated contract 
market or swap execution facility as a 
bona fide hedging transaction or posi-
tion, specified by contract month and 
by the type of limit as spot month, sin-
gle month, or all-months-combined, as 
applicable; 
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(K) Any size limitations or condi-
tions established for a spread exemp-
tion or other exemption; and 

(L) For a bona fide hedging trans-
action or position, a concise summary 
of the applicant’s activity in the cash 
markets and swaps markets for the 
commodity underlying the commodity 
derivative position for which the appli-
cation was submitted. 

(ii) The designated contract market 
or swap execution facility shall submit 
to the Commission the information re-
quired by paragraph (a)(4)(i) of this sec-
tion: 

(A) As specified by the Commission 
on the Forms and Submissions page at 
www.cftc.gov; and 

(B) Using the format, coding struc-
ture, and electronic data transmission 
procedures approved in writing by the 
Commission. 

(b) Requirements for exchange-set limits 
on commodity derivative contracts in a 
physical commodity that are not subject to 
the limits set forth in § 150.2—(1) Ex-
change-set spot-month limits. For any 
physical commodity derivative con-
tract that is not subject to a Federal 
speculative position limit under § 150.2, 
a designated contract market or swap 
execution facility that is a trading fa-
cility shall set a speculative position 
limit as follows: 

(i) Spot month speculative position limit 
levels. For any commodity derivative 
contract subject to paragraph (b) of 
this section, a designated contract 
market or swap execution facility that 
is a trading facility shall establish 
speculative position limits for the spot 
month no greater than 25 percent of 
the estimated spot month deliverable 
supply, calculated separately for each 
month to be listed. 

(ii) Additional sources for compliance. 
Alternatively, a designated contract 
market or swap execution facility that 
is a trading facility may submit rules 
to the Commission establishing spot 
month speculative position limits 
other than as provided in paragraph 
(b)(1)(i) of this section, provided that 
each limit is set at a level that is nec-
essary and appropriate to reduce the 
potential threat of market manipula-
tion or price distortion of the con-
tract’s or the underlying commodity’s 
price or index. 

(2) Exchange-set limits or accountability 
outside of the spot month—(i) Non-spot 
month speculative position limit or ac-
countability levels. For any commodity 
derivative contract subject to para-
graph (b) of this section, a designated 
contract market or swap execution fa-
cility that is a trading facility shall 
adopt either speculative position limits 
or position accountability outside of 
the spot month at a level that is nec-
essary and appropriate to reduce the 
potential threat of market manipula-
tion or price distortion of the con-
tract’s or the underlying commodity’s 
price or index. 

(ii) Additional sources for compliance. 
A designated contract market or swap 
execution facility that is a trading fa-
cility may refer to the non-exclusive 
acceptable practices in paragraph (b) of 
appendix F of this part to demonstrate 
to the Commission compliance with 
the requirements of paragraph (b)(2)(i) 
of this section. 

(3) Look-alike contracts. For any 
newly listed commodity derivative 
contract subject to paragraph (b) of 
this section that is substantially the 
same as an existing contract listed on 
a designated contract market or swap 
execution facility that is a trading fa-
cility, the designated contract market 
or swap execution facility that is a 
trading facility listing such newly list-
ed contract shall adopt spot month, in-
dividual month, and all-months-com-
bined speculative position limits com-
parable to those of the existing con-
tract. Alternatively, if such designated 
contract market or swap execution fa-
cility seeks to adopt speculative posi-
tion limits that are not comparable to 
those of the existing contract, such 
designated contract market or swap 
execution facility shall demonstrate to 
the Commission how the levels comply 
with paragraphs (b)(1) and/or (b)(2) of 
this section. 

(4) Exemptions to exchange-set limits. A 
designated contract market or swap 
execution facility that is a trading fa-
cility may grant exemptions from any 
speculative position limits it sets 
under paragraph (b)(1) or (2) of this sec-
tion in accordance with the following: 
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(i) An entity seeking an exemption 
shall be required to apply to the des-
ignated contract market or swap exe-
cution facility for any such exemption 
from its speculative position limit 
rules; and 

(ii) A designated contract market or 
swap execution facility that is a trad-
ing facility may deny any such applica-
tion, or limit, condition, or revoke any 
such exemption, at any time after pro-
viding notice to the applicant. Such 
designated contract market or swap 
execution facility shall consider 
whether the requested exemption 
would result in positions that would 
not be in accord with sound commer-
cial practices in the relevant com-
modity derivative market and/or would 
exceed an amount that may be estab-
lished and liquidated in an orderly 
fashion in that market. 

(c) Requirements for security futures 
products. For security futures products, 
speculative position limits and posi-
tion accountability requirements are 
specified in § 41.25 of this chapter. 

(d) Rules on aggregation. For com-
modity derivative contracts in a phys-
ical commodity, a designated contract 
market or swap execution facility that 
is a trading facility shall have aggrega-
tion rules that conform to § 150.4. 

(e) Requirements for submissions to the 
Commission. In order for a designated 
contract market or swap execution fa-
cility that is a trading facility to adopt 
speculative position limits and/or posi-
tion accountability pursuant to para-
graph (a) or (b) of this section and/or to 
elect to offer exemptions from any 
such levels pursuant to such para-
graphs, the designated contract market 
or swap execution facility shall submit 
to the Commission pursuant to part 40 
of this chapter rules establishing such 
levels and/or exemptions. To the extent 
that a designated contract market or 
swap execution facility adopts specula-
tive position limit levels, such part 40 
submission shall also include the meth-
odology by which such levels are cal-
culated. The designated contract mar-
ket or swap execution facility shall re-
view such speculative position limit 
levels regularly for compliance with 
this section and update such specula-
tive position limit levels as needed. 

(f) Delegation of authority to the Direc-
tor of the Division of Market Oversight— 
(1) Commission delegations. The Commis-
sion hereby delegates, until it orders 
otherwise, to the Director of the Divi-
sion of Market Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority in paragraph (a)(4)(ii) of this 
section to provide instructions regard-
ing the submission to the Commission 
of information required to be reported, 
pursuant to paragraph (a)(4)(i) of this 
section, by a designated contract mar-
ket or swap execution facility, to 
specify the manner for submitting such 
information on the Forms and Submis-
sions page at www.cftc.gov, and to de-
termine the format, coding structure, 
and electronic data transmission proce-
dures for submitting such information. 

(2) Commission consideration of dele-
gated matter. The Director of the Divi-
sion of Market Oversight may submit 
to the Commission for its consider-
ation any matter which has been dele-
gated in this section. 

(3) Commission authority. Nothing in 
this section prohibits the Commission, 
at its election, from exercising the au-
thority delegated in this section. 

[86 FR 3470, Jan. 14, 2021] 

§ 150.6 Scope. 

This part shall only be construed as 
having an effect on speculative posi-
tion limits set by the Commission or 
by a designated contract market or 
swap execution facility, including any 
associated recordkeeping and reporting 
regulations in this chapter. Nothing in 
this part shall be construed to relieve 
any designated contract market, swap 
execution facility, or its governing 
board from responsibility under section 
5(d)(4) of the Act to prevent manipula-
tion and corners. Further, nothing in 
this part shall be construed to affect 
any other provisions of the Act or 
Commission regulations, including, but 
not limited to, those relating to actual 
or attempted manipulation, corners, 
squeezes, fraudulent or deceptive con-
duct, or to prohibited transactions. 

[86 FR 3472, Jan. 14, 2021] 
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§ 150.7 [Reserved] 

§ 150.8 Severability. 

If any provision of this part, or the 
application thereof to any person or 
circumstances, is held invalid, such in-
validity shall not affect the validity of 
other provisions or the application of 
such provision to other persons or cir-
cumstances that can be given effect 
without the invalid provision or appli-
cation. 

[86 FR 3472, Jan. 14, 2021] 

§ 150.9 Process for recognizing non- 
enumerated bona fide hedging 
transactions or positions with re-
spect to Federal speculative posi-
tion limits. 

For purposes of Federal speculative 
position limits, a person with a posi-
tion in a referenced contract seeking 
recognition of such position as a non- 
enumerated bona fide hedging trans-
action or position, in accordance with 
§ 150.3(a)(1)(ii), shall apply to the Com-
mission, pursuant to § 150.3(b), or apply 
to a designated contract market or 
swap execution facility in accordance 
with this section. If such person sub-
mits an application to a designated 
contract market or swap execution fa-
cility in accordance with this section, 
and the designated contract market or 
swap execution facility, with respect to 
its own speculative position limits es-
tablished pursuant to § 150.5(a), recog-
nizes the person’s position as a non- 
enumerated bona fide hedging trans-
action or position, then the person may 
also exceed the applicable Federal 
speculative position limit for such po-
sition in accordance with paragraph (e) 
of this section. The designated con-
tract market or swap execution facility 
may approve such applications only if 
the designated contract market or 
swap execution facility complies with 
the conditions set forth in paragraphs 
(a) through (e) of this section. 

(a) Approval of rules. The designated 
contract market or swap execution fa-
cility must maintain rules that estab-
lish application processes and condi-
tions for recognizing bona fide hedging 
transactions or positions consistent 
with the requirements of this section, 
and must seek approval of such rules 

from the Commission pursuant to § 40.5 
of this chapter. 

(b) Prerequisites for a designated con-
tract market or swap execution facility to 
recognize a bona fide hedging transaction 
or position in accordance with this sec-
tion. (1) The designated contract mar-
ket or swap execution facility lists the 
applicable referenced contract for trad-
ing; 

(2) The position meets the definition 
of bona fide hedging transaction or po-
sition in section 4a(c)(2) of the Act and 
the definition of bona fide hedging 
transaction or position in § 150.1; and 

(3) The designated contract market 
or swap execution facility does not rec-
ognize as a bona fide hedging trans-
action or position any position involv-
ing a commodity index contract and 
one or more referenced contracts, in-
cluding exemptions known as risk 
management exemptions. 

(c) Application process. The designated 
contract market or swap execution fa-
cility’s application process meets the 
following conditions: 

(1) Required application information. 
The designated contract market or 
swap execution facility requires the ap-
plicant to provide, and can obtain from 
the applicant, all information needed 
to enable the designated contract mar-
ket or swap execution facility and the 
Commission to determine whether the 
facts and circumstances demonstrate 
that the designated contract market or 
swap execution facility may recognize 
a position as a bona fide hedging trans-
action or position, including the fol-
lowing: 

(i) A description of the position in 
the commodity derivative contract for 
which the application is submitted, in-
cluding but not limited to, the name of 
the underlying commodity and the de-
rivative position size; 

(ii) An explanation of the hedging 
strategy, including a statement that 
the position complies with the require-
ments of section 4a(c)(2) of the Act and 
the definition of bona fide hedging 
transaction or position in § 150.1, and 
information to demonstrate why the 
position satisfies such requirements 
and definition; 

(iii) A statement concerning the 
maximum size of all gross positions in 
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commodity derivative contracts for 
which the application is submitted; 

(iv) A description of the applicant’s 
activity in the cash markets and the 
swaps markets for the commodity un-
derlying the position for which the ap-
plication is submitted, including, but 
not limited to, information regarding 
the offsetting cash positions; and 

(v) Any other information the des-
ignated contract market or swap exe-
cution facility requires, in its discre-
tion, to determine that the position 
complies with paragraph (b)(2) of this 
section, as applicable. 

(2) Timing of application. (i) Except as 
provided in paragraph (c)(2)(ii) of this 
section, the designated contract mar-
ket or swap execution facility requires 
the applicant to submit an application 
and receive a notice of approval of such 
application from the designated con-
tract market or swap execution facility 
prior to the date that the position for 
which such application was submitted 
would be in excess of the applicable 
Federal speculative position limits. 

(ii) A designated contract market or 
swap execution facility may adopt 
rules that allow a person, due to dem-
onstrated sudden or unforeseen in-
creases in its bona fide hedging needs, 
to file an application with the des-
ignated contract market or swap exe-
cution facility to request a recognition 
of a bona fide hedging transaction or 
position within five business days after 
the person established the position 
that exceeded the applicable Federal 
speculative position limit. 

(A) The designated contract market 
or swap execution facility must require 
that any application filed pursuant to 
paragraph (c)(2)(ii) of this section in-
clude an explanation of the cir-
cumstances warranting the sudden or 
unforeseen increases in bona fide hedg-
ing needs. 

(B) If an application filed pursuant to 
paragraph (c)(2)(ii) of this section is de-
nied by the designated contract mar-
ket, swap execution facility, or Com-
mission, the applicant must bring its 
position within the applicable Federal 
speculative position limits within a 
commercially reasonable time as deter-
mined by the Commission in consulta-
tion with the applicant and the appli-

cable designated contract market or 
swap execution facility. 

(C) The Commission will not pursue 
an enforcement action for a position 
limits violation for the person holding 
the position during the period of the 
designated contract market, swap exe-
cution facility, or Commission’s review 
nor once a determination has been 
issued, so long as the application was 
submitted in good faith and the person 
complies with paragraph (c)(2)(ii)(B) of 
this section. 

(3) Renewal of applications. The des-
ignated contract market or swap exe-
cution facility requires each applicant 
to reapply with the designated con-
tract market or swap execution facility 
to maintain such recognition at least 
on an annual basis by updating the ini-
tial application, and to receive a notice 
of extension of the original approval 
from the designated contract market 
or swap execution facility to continue 
relying on such recognition for pur-
poses of Federal speculative position 
limits. If the facts and circumstances 
underlying a renewal application are 
materially different than the initial 
application, the designated contract 
market or swap execution facility is re-
quired to treat such application as a 
new request submitted through the 
§ 150.9 process and subject to the Com-
mission’s 10/2-day review process in 
paragraph (e) of this section. 

(4) Exchange revocation authority. The 
designated contract market or swap 
execution facility retains its authority 
to limit, condition, or revoke, at any 
time after providing notice to the ap-
plicant, any bona fide hedging trans-
action or position recognition for pur-
poses of the designated contract mar-
ket or swap execution facility’s specu-
lative position limits established under 
§ 150.5(a), for any reason as determined 
in the discretion of the designated con-
tract market or swap execution facil-
ity, including if the designated con-
tract market or swap execution facility 
determines that the position no longer 
meets the conditions set forth in para-
graph (b) of this section, as applicable. 
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(d) Recordkeeping. (1) The designated 
contract market or swap execution fa-
cility keeps full, complete, and system-
atic records, which include all perti-
nent data and memoranda, of all ac-
tivities relating to the processing of 
such applications and the disposition 
thereof. Such records include: 

(i) Records of the designated contract 
market’s or swap execution facility’s 
recognition of any derivative position 
as a bona fide hedging transaction or 
position, revocation or modification of 
any such recognition, or the rejection 
of an application; 

(ii) All information and documents 
submitted by an applicant in connec-
tion with its application, including 
documentation and information that is 
submitted after the disposition of the 
application, and any withdrawal, sup-
plementation, or update of any applica-
tion; 

(iii) Records of oral and written com-
munications between the designated 
contract market or swap execution fa-
cility and the applicant in connection 
with such application; and 

(iv) All information and documents 
in connection with the designated con-
tract market or swap execution facili-
ty’s analysis of, and action(s) taken 
with respect to, such application. 

(2) All books and records required to 
be kept pursuant to this section shall 
be kept in accordance with the require-
ments of § 1.31 of this chapter. 

(e) Process for a person to exceed Fed-
eral speculative position limits on a ref-
erenced contract—(1) Notification to the 
Commission. The designated contract 
market or swap execution facility must 
submit to the Commission a notifica-
tion of each initial determination to 
recognize a bona fide hedging trans-
action or position in accordance with 
this section, concurrently with the no-
tice of such determination the des-
ignated contract market or swap exe-
cution facility provides to the appli-
cant. 

(2) Notification requirements. The noti-
fication in paragraph (e)(1) of this sec-
tion shall include, at a minimum, the 
following information: 

(i) Name of the applicant; 
(ii) Brief description of the bona fide 

hedging transaction or position being 
recognized; 

(iii) Name of the contract(s) relevant 
to the recognition; 

(iv) The maximum size of the posi-
tion that may exceed Federal specula-
tive position limits; 

(v) The effective date and expiration 
date of the recognition; 

(vi) An indication regarding whether 
the position may be maintained during 
the last five days of trading during the 
spot month, or the time period for the 
spot month; and 

(vii) A copy of the application and 
any supporting materials. 

(3) Exceeding Federal speculative posi-
tion limits on referenced contracts. A per-
son may exceed Federal speculative po-
sition limits on a referenced contract 
after the designated contract market 
or swap execution facility issues the 
notification required pursuant to para-
graph (e)(1) of this section, unless the 
Commission notifies the designated 
contract market or swap execution fa-
cility and the applicant otherwise, pur-
suant to paragraph (e)(5) or (6) of this 
section, before the ten business day pe-
riod expires. 

(4) Exceeding Federal speculative posi-
tion limits on referenced contracts due to 
sudden or unforeseen circumstances. If a 
person files an application for a rec-
ognition of a bona fide hedging trans-
action or position in accordance with 
paragraph (c)(2)(ii) of this section, then 
such person may rely on the designated 
contract market or swap execution fa-
cility’s determination to grant such 
recognition for purposes of Federal 
speculative position limits two busi-
ness days after the designated contract 
market or swap execution facility 
issues the notification required pursu-
ant to paragraph (e)(1) of this section, 
unless the Commission notifies the des-
ignated contract market or swap exe-
cution facility and the applicant other-
wise, pursuant to paragraph (e)(5) or (6) 
of this section, before the two business 
day period expires. 

(5) Commission stay of pending applica-
tions and requests for additional informa-
tion. The Commission may stay an ap-
plication that requires additional time 
to analyze, and/or may request addi-
tional information to determine wheth-
er the position for which the applica-
tion is submitted meets the conditions 
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set forth in paragraph (b) of this sec-
tion. The Commission shall notify the 
applicable designated contract market 
or swap execution facility and the ap-
plicant of a Commission determination 
to stay the application and/or request 
any supplemental information, and 
shall provide an opportunity for the ap-
plicant to respond. The Commission 
will have an additional 45 days from 
the date of the stay notification to 
conduct the review and issue a deter-
mination with respect to the applica-
tion. If the Commission stays an appli-
cation and the applicant has not yet 
exceeded Federal speculative position 
limits, then the applicant may not ex-
ceed Federal speculative position lim-
its unless the Commission approves the 
application. If the Commission stays 
an application and the applicant has 
already exceeded Federal speculative 
position limits, then the applicant may 
continue to maintain the position un-
less the Commission notifies the des-
ignated contract market or swap exe-
cution facility and the applicant other-
wise, pursuant to paragraph (e)(6) of 
this section. 

(6) Commission determination for pend-
ing applications. If, during the Commis-
sion’s ten or two business day review 
period in paragraphs (e)(3) and (4) of 
this section, the Commission deter-
mines that a position for which the ap-
plication is submitted does not meet 
the conditions set forth in paragraph 
(b) of this section, the Commission 
shall: 

(i) Notify the designated contract 
market or swap execution facility and 
the applicant within ten or two busi-
ness days, as applicable, after the des-
ignated contract market or swap exe-
cution facility issues the notification 
required pursuant to paragraph (e)(1) of 
this section; 

(ii) Provide an opportunity for the 
applicant to respond to such notifica-
tion; 

(iii) Issue a determination to deny 
the application, or limit or condition 
the application approval for purposes 
of Federal speculative position limits 
and, as applicable, require the person 
to reduce the derivatives position with-
in a commercially reasonable time, as 
determined by the Commission in con-
sultation with the applicant and the 

applicable designated contract market 
or swap execution facility, or otherwise 
come into compliance; and 

(iv) The Commission will not pursue 
an enforcement action for a position 
limits violation for the person holding 
the position during the period of the 
Commission’s review nor once the 
Commission has issued its determina-
tion, so long as the application was 
submitted in good faith and the person 
complies with any requirement to re-
duce the position pursuant to para-
graph (e)(6)(iii) of this section, as appli-
cable. 

(f) Commission revocation of applica-
tions previously approved. (1) If a des-
ignated contract market or a swap exe-
cution facility limits, conditions, or re-
vokes any recognition of a bona fide 
hedging transaction or position for 
purposes of the respective designated 
contract market’s or swap execution 
facility’s speculative position limits 
established under § 150.5(a), then such 
recognition will also be deemed lim-
ited, conditioned, or revoked for pur-
poses of Federal speculative position 
limits. 

(2) If the Commission determines, at 
any time, that a position that has been 
recognized as a bona fide hedging 
transaction or position for purposes of 
Federal speculative position limits is 
no longer consistent with section 
4a(c)(2) of the Act or the definition of 
bona fide hedging transaction or posi-
tion in § 150.1, the following applies: 

(i) The Commission shall notify the 
person holding the position and the rel-
evant designated contract market or 
swap execution facility. After pro-
viding such person and such designated 
contract market or swap execution fa-
cility an opportunity to respond, the 
Commission may, in its discretion, 
limit, condition, or revoke its deter-
mination for purposes of Federal specu-
lative position limits and require the 
person to reduce the derivatives posi-
tion within a commercially reasonable 
time as determined by the Commission 
in consultation with such person and 
such designated contract market or 
swap execution facility, or otherwise 
come into compliance; 

(ii) The Commission shall include in 
its notification a brief explanation of 
the nature of the issues raised and the 
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specific provisions of the Act or the 
Commission’s regulations with which 
the position or application is, or ap-
pears to be, inconsistent; and 

(iii) The Commission will not pursue 
an enforcement action for a position 
limits violation for the person holding 
the position during the period of the 
Commission’s review, nor once the 
Commission has issued its determina-
tion, provided the person submitted the 
application in good faith and reduces 
the position within a commercially 
reasonable time, as determined by the 
Commission in consultation with such 
person and the relevant designated 
contract market or swap execution fa-
cility, or otherwise comes into compli-
ance. 

(g) Delegation of authority to the Direc-
tor of the Division of Market Oversight— 
(1) Commission delegations. The Commis-
sion hereby delegates, until it orders 
otherwise, to the Director of the Divi-
sion of Market Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to request additional infor-
mation, pursuant to paragraph (e)(5) of 
this section, from the applicable des-
ignated contract market or swap exe-
cution facility and applicant. 

(2) Commission consideration of dele-
gated matter. The Director of the Divi-
sion of Market Oversight may submit 
to the Commission for its consider-
ation any matter which has been dele-
gated in this section. 

(3) Commission authority. Nothing in 
this section prohibits the Commission, 
at its election, from exercising the au-
thority delegated in this section. 

[86 FR 3472, Jan. 14, 2021] 

APPENDIX A TO PART 150—LIST OF 
ENUMERATED BONA FIDE HEDGES 

Pursuant to § 150.3(a)(1)(i), positions that 
comply with the bona fide hedging trans-
action or position definition in § 150.1 and 
that are enumerated in this appendix A may 
exceed Federal speculative position limits to 
the extent that all applicable requirements 
in this part are met. A person holding such 
positions enumerated in this appendix A may 
exceed Federal speculative position limits 
for such positions without requesting prior 
approval under § 150.3 or § 150.9. A person 
holding such positions that are not enumer-
ated in this appendix A must request and ob-
tain approval pursuant to § 150.3 or § 150.9 

prior to exceeding the applicable Federal 
speculative position limits—unless such po-
sitions qualify for the retroactive approval 
process, and the person seeks retroactive ap-
proval in accordance with § 150.3 or § 150.9. 

The enumerated bona fide hedges do not 
state the exclusive means for establishing 
compliance with the bona fide hedging trans-
action or position definition in § 150.1 or with 
the requirements of § 150.3(a)(1). 

(a) Enumerated hedges—(1) Hedges of inven-
tory and cash commodity fixed-price purchase 
contracts. Short positions in commodity de-
rivative contracts that do not exceed in 
quantity the sum of the person’s ownership 
of inventory and fixed-price purchase con-
tracts in the commodity derivative con-
tracts’ underlying cash commodity. 

(2) Hedges of cash commodity fixed-price sales 
contracts. Long positions in commodity de-
rivative contracts that do not exceed in 
quantity the sum of the person’s fixed-price 
sales contracts in the commodity derivative 
contracts’ underlying cash commodity and 
the quantity equivalent of fixed-price sales 
contracts of the cash products and by-prod-
ucts of such commodity. 

(3) Hedges of offsetting unfixed-price cash 
commodity sales and purchases. Both short and 
long positions in commodity derivative con-
tracts that do not exceed in quantity the 
amount of the commodity derivative con-
tracts’ underlying cash commodity that has 
been both bought and sold by the same per-
son at unfixed prices: 

(i) Basis different delivery months in the 
same commodity derivative contract; or 

(ii) Basis different commodity derivative 
contracts in the same commodity, regardless 
of whether the commodity derivative con-
tracts are in the same calendar month. 

(4) Hedges of unsold anticipated production. 
Short positions in commodity derivative 
contracts that do not exceed in quantity the 
person’s unsold anticipated production of the 
commodity derivative contracts’ underlying 
cash commodity. 

(5) Hedges of unfilled anticipated require-
ments. Long positions in commodity deriva-
tive contracts that do not exceed in quantity 
the person’s unfilled anticipated require-
ments for the commodity derivative con-
tracts’ underlying cash commodity, for proc-
essing, manufacturing, or use by that person, 
or for resale by a utility as it pertains to the 
utility’s obligations to meet the unfilled an-
ticipated demand of its customers for the 
customer’s use. 

(6) Hedges of anticipated merchandising. 
Long or short positions in commodity deriv-
ative contracts that offset the anticipated 
change in value of the underlying com-
modity that a person anticipates purchasing 
or selling, provided that: 

(i) The positions in the commodity deriva-
tive contracts do not exceed in quantity 
twelve months’ of current or anticipated 
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purchase or sale requirements of the same 
cash commodity that is anticipated to be 
purchased or sold; and 

(ii) The person is a merchant handling the 
underlying commodity that is subject to the 
anticipatory merchandising hedge, and that 
such merchant is entering into the position 
solely for purposes related to its merchan-
dising business and has a demonstrated his-
tory of buying and selling the underlying 
commodity for its merchandising business. 

(7) Hedges by agents. Long or short posi-
tions in commodity derivative contracts by 
an agent who does not own or has not con-
tracted to sell or purchase the commodity 
derivative contracts’ underlying cash com-
modity at a fixed price, provided that the 
agent is responsible for merchandising the 
cash positions that are being offset in com-
modity derivative contracts and the agent 
has a contractual arrangement with the per-
son who owns the commodity or holds the 
cash-market commitment being offset. 

(8) Hedges of anticipated mineral royalties. 
Short positions in a person’s commodity de-
rivative contracts offset by the anticipated 
change in value of mineral royalty rights 
that are owned by that person, provided that 
the royalty rights arise out of the produc-
tion of the commodity underlying the com-
modity derivative contracts. 

(9) Hedges of anticipated services. Short or 
long positions in a person’s commodity de-
rivative contracts offset by the anticipated 
change in value of receipts or payments due 
or expected to be due under an executed con-
tract for services held by that person, pro-
vided that the contract for services arises out 
of the production, manufacturing, proc-
essing, use, or transportation of the com-
modity underlying the commodity derivative 
contracts. 

(10) Offsets of commodity trade options. Long 
or short positions in commodity derivative 
contracts that do not exceed in quantity, on 
a futures-equivalent basis, a position in a 
commodity trade option that meets the re-
quirements of § 32.3 of this chapter. Such 
commodity trade option transaction, if it 
meets the requirements of § 32.3 of this chap-
ter, may be deemed, for purposes of com-
plying with this paragraph (a)(10) of this ap-
pendix A, as either a cash commodity pur-
chase or sales contract as set forth in para-
graph (a)(1) or (2) of this appendix A, as ap-
plicable. 

(11) Cross-commodity hedges. Positions in 
commodity derivative contracts described in 
paragraph (2) of the bona fide hedging trans-
action or position definition in § 150.1 or in 
paragraphs (a)(1) through (10) of this appen-
dix A may also be used to offset the risks 
arising from a commodity other than the 
cash commodity underlying the commodity 
derivative contracts, provided that the fluc-
tuations in value of the cash commodity un-
derlying the commodity derivative con-

tracts, shall be substantially related to the 
fluctuations in value of the actual or antici-
pated cash commodity position or a pass- 
through swap. 

(b) [Reserved] 

[86 FR 3475, Jan. 14, 2021] 

APPENDIX B TO PART 150—GUIDANCE ON 
GROSS HEDGING POSITIONS AND PO-
SITIONS HELD DURING THE SPOT PE-
RIOD 

(a) Guidance on gross hedging positions. (1) A 
person’s gross hedging positions may be 
deemed in compliance with the bona fide 
hedging transaction or position definition in 
§ 150.1, whether enumerated or non-enumer-
ated, provided that all applicable regulatory 
requirements are met, including that the po-
sition is economically appropriate to the re-
duction of risks in the conduct and manage-
ment of a commercial enterprise and other-
wise satisfies the bona fide hedging defini-
tion in § 150.1, and provided further that: 

(i) The manner in which the person meas-
ures risk is consistent and follows historical 
practice for that person; 

(ii) The person is not measuring risk on a 
gross basis to evade the speculative position 
limits in § 150.2 or the aggregation rules in 
§ 150.4; and 

(iii) The person is able to demonstrate 
compliance with paragraphs (a)(1)(i) and (ii) 
of this appendix, including by providing jus-
tifications for measuring risk on a gross 
basis, upon the request of the Commission 
and/or of a designated contract market, in-
cluding by providing information regarding 
the entities with which the person aggre-
gates positions. 

(b) Guidance regarding positions held during 
the spot period. The regulations governing ex-
change-set speculative position limits and 
exemptions therefrom under 
§ 150.5(a)(2)(ii)(D) provide that designated 
contract markets and swap execution facili-
ties (‘‘exchanges’’) may impose restrictions 
on bona fide hedging transaction or position 
exemptions to require the person to exit any 
such positions in excess of limits during the 
lesser of the last five days of trading or the 
time period for the spot month in such phys-
ical-delivery contract, or otherwise limit the 
size of such position. This guidance is in-
tended to provide factors the Commission be-
lieves exchanges should consider when deter-
mining whether to impose a five-day rule or 
similar restriction but is not intended to be 
used as a mandatory checklist. The ex-
changes may consider whether: 

(1) The position complies with the bona 
fide hedging transaction or position defini-
tion in § 150.1, whether enumerated or non- 
enumerated; 

(2) There is an economically appropriate 
need to maintain such position in excess of 
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Federal speculative position limits during 
the spot period for such contract, and such 
need relates to the purchase or sale of a cash 
commodity; and 

(3) The person wishing to exceed Federal 
position limits during the spot period: 

(i) Intends to make or take delivery during 
that time period; 

(ii) Has the ability to take delivery for any 
long position at levels that are economically 
appropriate (i.e., the delivery comports with 
the person’s demonstrated need for the com-
modity and the contract is the most eco-
nomical source for that commodity); 

(iii) Has the ability to deliver against any 
short position (i.e., has inventory on hand in 
a deliverable location and in a condition in 
which the commodity can be used upon de-
livery and that delivery against futures con-
tracts is economically appropriate, as it is 
the best sales option for that inventory). 

[86 FR 3475, Jan. 14, 2021] 

APPENDIX C TO PART 150—GUIDANCE RE-
GARDING THE DEFINITION OF REF-
ERENCED CONTRACT 

This appendix C provides guidance regard-
ing the ‘‘referenced contract’’ definition in 
§ 150.1, which provides in paragraph (3) of the 
definition of referenced contract that the 
term referenced contract does not include a 
location basis contract, a commodity index 
contract, a swap guarantee, a trade option 
that meets the requirements of § 32.3 of this 
chapter, a monthly average pricing contract, 
or an outright price reporting agency index 
contract. The term ‘‘referenced contract’’ is 
used throughout part 150 of the Commis-
sion’s regulations to refer to contracts that 
are subject to Federal position limits. A po-
sition in a contract that is not a referenced 
contract is not subject to Federal position 
limits, and, as a consequence, cannot be net-
ted with positions in referenced contracts for 
purposes of Federal position limits. This 
guidance is intended to clarify the types of 
contracts that would qualify as a location 
basis contract, commodity index contract, 
monthly average pricing contract, or out-
right price reporting agency index contract. 

Compliance with this guidance does not di-
minish or replace, in any event, the obliga-
tions and requirements of any person to 
comply with the regulations provided under 
this part, or any other part of the Commis-
sion’s regulations. The guidance is for illus-
trative purposes only and does not state the 
exclusive means for a contract to qualify, or 
not qualify, as a referenced contract as de-
fined in § 150.1, or to comply with any other 
provision in this part. 

(a) Guidance. (1) As provided in paragraph 
(3) of the ‘‘referenced contract’’ definition in 
§ 150.1, the following types of contracts are 
not deemed referenced contracts, meaning 

such contracts are not subject to Federal po-
sition limits and cannot be netted with posi-
tions in referenced contracts for purposes of 
Federal position limits: location basis con-
tracts; commodity index contracts; swap 
guarantees; trade options that meet the re-
quirements of § 32.3 of this chapter; monthly 
average pricing contracts; and outright price 
reporting agency index contracts. 

(2) Location basis contract. For purposes of 
the referenced contract definition in § 150.1, a 
location basis contract means a commodity 
derivative contract that is cash-settled based 
on the difference in: 

(i) The price, directly or indirectly, of: 
(A) A particular core referenced futures 

contract; or 
(B) A commodity deliverable on a par-

ticular core referenced futures contract, 
whether at par, a fixed discount to par, or a 
premium to par; and 

(ii) The price, at a different delivery loca-
tion or pricing point than that of the same 
particular core referenced futures contract, 
directly or indirectly, of: 

(A) A commodity deliverable on the same 
particular core referenced futures contract, 
whether at par, a fixed discount to par, or a 
premium to par; or 

(B) A commodity that is listed in appendix 
D to this part as substantially the same as a 
commodity underlying the same core ref-
erenced futures contract. 

(3) Commodity index contract. For purposes 
of the referenced contract definition in 
§ 150.1, a commodity index contract means an 
agreement, contract, or transaction that is 
based on an index comprised of prices of 
commodities that are not the same or sub-
stantially the same, and that is not a loca-
tion basis contract, a calendar spread con-
tract, or an intercommodity spread contract 
as such terms are defined in this guidance, 
where: 

(i) A calendar spread contract means a 
cash-settled agreement, contract, or trans-
action that represents the difference between 
the settlement price in one or a series of con-
tract months of an agreement, contract, or 
transaction and the settlement price of an-
other contract month or another series of 
contract months’ settlement prices for the 
same agreement, contract, or transaction; 
and 

(ii) An intercommodity spread contract 
means a cash-settled agreement, contract, or 
transaction that represents the difference 
between the settlement price of a referenced 
contract and the settlement price of another 
contract, agreement, or transaction that is 
based on a different commodity. 

(4) Monthly average pricing contract means a 
contract that satisfies one of the following: 

(i) The contract’s price is calculated based 
on the equally-weighted arithmetic average 
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of the daily prices of the underlying ref-
erenced contract for the entire cor-
responding calendar month or trade month, 
as applicable; or 

(ii) In determining the price of such con-
tract, the component daily prices, in the ag-
gregate, during the spot month of the under-
lying referenced contract comprise no more 
than 40 percent of such contract’s weighting. 

(5) Outright price reporting agency index con-
tract means any outright commodity deriva-
tive contract whose settlement price is based 
solely on an index published by a price re-
porting agency that surveys cash-market 
transaction prices, provided, however, that 
this term does not include any commodity 
derivative contract that settles at a basis, or 
differential, between a referenced contract 
and a price reporting agency index. 

(b) [Reserved] 

[86 FR 3475, Jan. 14, 2021] 

APPENDIX D TO PART 150—COMMODITIES 
LISTED AS SUBSTANTIALLY THE 
SAME FOR PURPOSES OF THE TERM 
‘‘LOCATION BASIS CONTRACT’’ AS 
USED IN THE REFERENCED CONTRACT 
DEFINITION 

The following table lists each relevant core 
referenced futures contract and associated 
commodities that are treated as substan-
tially the same as a commodity underlying a 
core referenced futures contract for purposes 
of the term ‘‘location basis contract’’ as such 
term is used in the referenced contract defi-
nition under § 150.1, and as such term is dis-
cussed in appendix C to this part. 
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[86 FR 3475, Jan. 14, 2021] 
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1 Step-down spot month limits apply to po-
sitions net long or net short as follows: 600 
contracts at the close of trading on the first 
business day following the first Friday of the 
contract month; 300 contracts at the close of 

trading on the business day prior to the last 
five trading days of the contract month; and 
200 contracts at the close of trading on the 
business day prior to the last two trading 
days of the contract month. 

APPENDIX E TO PART 150—SPECULATIVE POSITION LIMIT LEVELS 
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2 For persons that are not availing them-
selves of the § 150.3(a)(4) conditional spot 
month limit exemption in natural gas, the 
2,000 contract spot month speculative posi-
tion limit level applies to: (1) the physically- 
settled NYMEX Henry Hub Natural Gas (NG) 
core referenced futures contract and any 
other physically-settled contract that quali-
fies as a referenced contract to NYMEX 
Henry Hub Natural Gas (NG) under the defi-
nition of ‘‘referenced contract’’ under § 150.1, 
in the aggregate across all exchanges listing 
a physically-settled NYMEX Henry Hub Nat-

ural Gas (NG) referenced contract and the 
OTC swaps market, net long or net short; 
and (2) the cash-settled NYMEX Henry Hub 
Natural Gas (NG) referenced contracts, net 
long or net short, on a per-exchange basis for 
each exchange that lists one or more cash- 
settled NYMEX Henry Hub Natural Gas (NG) 
referenced contract(s) rather than aggre-
gated across such exchanges. Further, an ad-
ditional 2,000 contract limit, net long or net 
short, applies across all cash-settled eco-
nomically equivalent NYMEX Henry Hub 
Natural Gas (NG) OTC swaps. 

3 Step-down spot month limits apply to po-
sitions net long or net short as follows: 6,000 

Continued 

[86 FR 3475, Jan. 14, 2021] 
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contracts at the close of trading three busi-
ness days prior to the last trading day of the 
contract; 5,000 contracts at the close of trad-
ing two business days prior to the last trad-
ing day of the contract; and 4,000 contracts 
at the close of trading one business day prior 
to the last trading day of the contract. 

APPENDIX F TO PART 150—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH THE REQUIRE-
MENTS FOR EXCHANGE-SET LIMITS 
AND POSITION ACCOUNTABILITY ON 
COMMODITY DERIVATIVE CONTRACTS 

The following are guidance and acceptable 
practices for compliance with § 150.5. Compli-
ance with the acceptable practices and guid-
ance does not diminish or replace, in any 
event, the obligations and requirements of 
the person to comply with the other regula-
tions provided under this part. The accept-
able practices and guidance are for illus-
trative purposes only and do not state the 
exclusive means for establishing compliance 
with § 150.5. 

(a) Acceptable practices for compliance with 
§ 150.5(b)(2)(i) regarding exchange-set limits or 
accountability outside of the spot month. A des-
ignated contract market or swap execution 
facility that is a trading facility may satisfy 
§ 150.5(b)(2)(i) by complying with either of the 
following acceptable practices: 

(1) Non-spot month speculative position limits. 
For any commodity derivative contract sub-
ject to § 150.5(b), a designated contract mar-
ket or swap execution facility that is a trad-
ing facility sets individual single month or 
all-months-combined levels no greater than 
any one of the following: 

(i) The average of historical position sizes 
held by speculative traders in the contract 
as a percentage of the average combined fu-
tures and delta-adjusted option month-end 
open interest for that contract for the most 
recent calendar year; 

(ii) The level of the spot month limit for 
the contract; 

(iii) 5,000 contracts (scaled-down propor-
tionally to the notional quantity per con-
tract relative to the typical cash-market 
transaction if the notional quantity per con-
tract is larger than the typical cash-market 
transaction, and scaled up proportionally to 
the notional quantity per contract relative 
to the typical cash-market transaction if the 
notional quantity per contract is smaller 
than the typical cash-market transaction); 
or 

(iv) 10 percent of the average combined fu-
tures and delta-adjusted option month-end 
open interest in the contract for the most re-
cent calendar year up to 50,000 contracts, 
with a marginal increase of 2.5 percent of 
open interest thereafter. 

(2) Non-spot month position accountability. 
For any commodity derivative contract sub-
ject to § 150.5(b), a designated contract mar-
ket or swap execution facility that is a trad-
ing facility adopts position accountability, 
as defined in § 150.1. 

(b) [Reserved] 

[86 FR 3475, Jan. 14, 2021] 

APPENDIX G TO PART 150—GUIDANCE ON 
SPREAD TRANSACTION EXEMPTIONS 
GRANTED FOR CONTRACTS THAT ARE 
SUBJECT TO FEDERAL SPECULATIVE 
POSITION LIMITS 

Positions that comply with § 150.3(a)(2)(i) 
or (ii) may exceed Federal speculative posi-
tion limits, provided that the entity sepa-
rately requests a spread transaction exemp-
tion from the relevant exchange’s position 
limits established pursuant to proposed 
§ 150.5(a). The following provides guidance to 
exchanges and market participants on the 
use of spread transaction exemptions grant-
ed pursuant to § 150.5(a). Exchanges and mar-
ket participants may also consider this guid-
ance for purposes of spread transaction ex-
emptions granted pursuant to § 150.5(b). The 
following guidance includes recommenda-
tions for exchanges and market participants 
to consider when granting or relying on 
spread transaction exemptions for positions 
that include referenced contracts that are 
subject to Federal speculative position lim-
its. 

(a) General guidance on spread transaction 
exemptions for referenced contracts. (1) When 
granting spread transaction exemptions pur-
suant to § 150.5(a), an exchange should: 

(i) Collect sufficient information from the 
market participant to be able to: 

(A) Understand the spread strategy, con-
sistent with § 150.5(a)(2)(ii)(A); and 

(B) Verify that there is a material eco-
nomic relationship between the legs of the 
spread transaction, consistent with the re-
quirement in § 150.5(a)(2)(ii)(G) to grant ex-
emptions in accordance with sound commer-
cial practices; 

(ii) Consider whether granting the spread 
transaction exemption would, to the max-
imum extent practicable: 

(A) Ensure sufficient market liquidity for 
bona fide hedgers; and 

(B) Not unduly reduce the effectiveness of 
Federal speculative position limits to: 

(1) Diminish, eliminate, or prevent exces-
sive speculation; 

(2) Deter and prevent market manipula-
tions, squeezes, and corners; and 

(3) Ensure that the price discovery func-
tion of the underlying market is not dis-
rupted; 

(iii) Consider implementing safeguards to 
ensure that when granting spread trans-
action exemptions, especially during the 
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spot period, the exchange is able to comply 
with all statutory and regulatory obliga-
tions, including the requirements of: 

(A) DCM Core Principle 2 and SEF Core 
Principle 2, as applicable, to, among other 
things, prohibit abusive trading practices on 
its markets by members and market partici-
pants, and prohibit any other manipulative 
or disruptive trading practices prohibited by 
the Act or Commission regulations; 

(B) DCM Core Principle 4 and SEF Core 
Principle 4, as applicable, to prevent manip-
ulation, price distortion, and disruptions of 
the delivery or cash-settlement process 
through market surveillance, compliance, 
and enforcement practices and procedures; 

(C) DCM Core Principle 5 and SEF Core 
Principle 6, as applicable, to implement ex-
change-set position limits in a manner that 
reduces the potential threat of market ma-
nipulation or congestion; and 

(D) DCM Core Principle 12, as applicable, 
to protect markets and market participants 
from abusive practices committed by any 
party, including abusive practices com-
mitted by a party acting as an agent for a 
participant; and to promote fair and equi-
table trading on the contract market; 

(iv) Ensure that any spread exemption 
transaction does not impede convergence or 
facilitate the formation of artificial prices; 
and 

(v) Provide a cap or limit on the maximum 
size of all gross positions permitted under 
the spread transaction exemption. 

(2) The Commission reminds market par-
ticipants that when utilizing a spread trans-
action exemption, compliance with Federal 
speculative position limits or an exemption 
thereto does not confer any type of safe har-
bor or good faith defense to a claim that the 
participant has engaged in an attempted or 
perfected manipulation or willfully cir-
cumvented or evaded speculative position 
limits, consistent with the Commission’s 
anti-evasion provision in § 150.2(i). 

(b) Guidance on transactions permitted under 
the spread transaction definition. (1) The Com-
mission understands that market partici-
pants are generally familiar with the mean-
ing of intra-market spreads, inter-market 
spreads, intra-commodity spreads, and inter- 
commodity spreads, as those terms are used 
in the spread transaction definition in § 150.1. 
However, for the avoidance of confusion, the 
Commission provides the following descrip-
tions of such spread strategies to assist ex-
changes in their analysis of whether a spread 
position complies with the spread trans-
action definition. The Commission generally 
understands that the following spread strate-
gies are typically defined as follows: 

(i) Intra-market spread means a long (short) 
position in one or more commodity deriva-
tive contracts in a particular commodity, or 
its products or by-products, and a short 
(long) position in one or more commodity de-

rivative contracts in the same, or similar, 
commodity, or its products or by-products, 
on the same designated contract market or 
swap execution facility. 

(ii)Inter-market spread means a long (short) 
position in one or more commodity deriva-
tive contracts in a particular commodity, or 
its products or by-products, at a particular 
designated contract market or swap execu-
tion facility and a short (long) position in 
one or more commodity derivative contracts 
in that same, or similar, commodity, or its 
products or by-products, away from that par-
ticular designated contract market or swap 
execution facility. 

(iii) Intra-commodity spread means a long 
(short) position in one or more commodity 
derivatives contracts in a particular com-
modity, or its product or by-products, and a 
short (long) position in one or more com-
modity derivative contracts in the same, or 
similar, commodity, or its products or by- 
products. 

(iv) Inter-commodity spread means a long 
(short) position in one or more commodity 
derivatives contracts in a particular com-
modity, or its product or by-products, and a 
short (long) position in one or more com-
modity derivative contracts in a different 
commodity or its products or by-products. 

(2) The following is a non-exhaustive list of 
spread strategies that comply with the 
spread transaction definition in § 150.1: 

(i) An inter-market spread transaction in 
which the legs of the transaction are futures 
contracts in the same, or similar com-
modity, or its products or its by-products, 
and same calendar month or expiration; 

(ii) A spread transaction in which one leg 
is a referenced contract, as defined in § 150.1, 
and the other leg is a commodity derivative 
contract, as defined in § 150.1, that is not a 
referenced contract (including over-the- 
counter commodity derivative contracts); 

(iii) A spread transaction between a phys-
ically-settled contract and a cash-settled 
contract; 

(iv) A spread transaction between two 
cash-settled contracts; and 

(v) Spread transactions that are ‘‘legged 
in,’’ that is, carried out in two steps, or al-
ternatively are ‘‘combination trades,’’ that 
is, all components of the spread are executed 
simultaneously or contemporaneously. 

(3) A spread transaction exemption cannot 
be used to exceed the conditional spot month 
limit exemption, in § 150.3(a)(4), for positions 
in natural gas. 

(4) The spread transaction definition does 
not include a single cash-settled agreement, 
contract or transaction that, by its terms 
and conditions: 

(i) Simply represents the difference (or 
basis) between the settlement price of a ref-
erenced contract and the settlement price of 
another contract, agreement, or transaction 
(whether or not a referenced contract), and 
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(ii) Does not comprise separate long and 
short positions. 

(5) The spread transaction definition does 
not include a spread position involving a 
commodity index contract and one or more 
referenced contracts. 

(c) Guidance on cash-and-carry exemptions. 
The spread transaction definition in § 150.1 
would permit transactions commonly known 
as ‘‘cash-and-carry’’ trades whereby a mar-
ket participant enters a long futures posi-
tion in the spot month and an equivalent 
short futures position in the following 
month, in order to guarantee a return that, 
at minimum, covers the costs of its carrying 
charges, such as the cost of financing, insur-
ing, and storing the physical inventory until 
the next expiration (including insurance, 
storage fees, and financing costs, as well as 
other costs such as aging discounts that are 
specific to individual commodities). With 
this exemption, the market participant is 
able to take physical delivery of the product 
in the nearby month and may redeliver the 
same product in a deferred month. When de-
termining whether to grant, and when moni-
toring, cash-and-carry spread transaction ex-
emptions, the exchange should consider: 

(1) Implementing safeguards to require a 
market participant relying on such an ex-
emption to reduce its position below the 
speculative Federal position limit within a 
timely manner once market prices no longer 
permit entry into a full carry transaction; 

(2) Implementing safeguards that require 
market participants to liquidate all long po-
sitions in the nearby contract month before 
the price of the nearby contract month rises 
to a premium to the second (2nd) contract 
month; and 

(3) Requiring market participants that 
seek to rely on such exemption to: 

(i) Provide information about their ex-
pected cost of carrying the physical com-
modity, and the quantity of stocks currently 
owned in exchange-licensed warehouses or 
tank facilities; and 

(ii) Agree that before the price of the near-
by contract month rises to a premium to the 
second (2nd) contract month, the market 
participant will liquidate all long positions 
in the nearby contract month. 

[86 FR 3475, Jan. 14, 2021] 

PART 151 [RESERVED] 

PART 155—TRADING STANDARDS 

Sec. 
155.1 Definitions. 
155.2 Trading standards for floor brokers. 
155.3 Trading standards for futures commis-

sion merchants. 
155.4 Trading standards for introducing bro-

kers. 

155.5–155.6 [Reserved] 
155.10 Exemptions. 

AUTHORITY: 7 U.S.C. 6b, 6c, 6g, 6j and 12a, 
unless otherwise noted. 

§ 155.1 Definitions. 

For purposes of this part, the term 
affiliated person of a futures commis-
sion merchant or of an introducing 
broker means any general partner, offi-
cer, director, owner of more than ten 
percent of the equity interest, associ-
ated person or employee of the futures 
commission merchant or of the intro-
ducing broker, and any relative or 
spouse of any of the foregoing persons, 
or any relative of such spouse, who 
shares the same home as any of the 
foregoing persons. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[46 FR 63036, Dec. 30, 1981, and 48 FR 35304, 
Aug. 3, 1983] 

§ 155.2 Trading standards for floor 
brokers. 

Each contract market shall adopt 
rules which shall, at a minimum, with 
respect to each member of the contract 
market acting as a floor broker: 

(a) Prohibit such member from pur-
chasing any commodity for future de-
livery, purchasing any call option, or 
selling any put option, for his own ac-
count or for any account in which he 
has an interest, while holding an order 
of another person for the (1) purchase 
of any future, (2) purchase of any call 
option, or (3) sale of any put option, in 
the same commodity which is execut-
able at the market price or at the price 
at which such purchase or sale can be 
made for the member’s own account or 
any account in which he has an inter-
est. 

(b) Prohibit such member from sell-
ing any commodity for future delivery, 
selling any call option, or purchasing 
any put option, for his own account or 
for any account in which he has an in-
terest, while holding an order of an-
other person for the (1) sale of any fu-
ture, (2) sale of any call option, or (3) 
purchase of any put option, in the same 
commodity which is executable at the 
market price or at the price at which 
such sale or purchase can be made for 
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