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of the Commission acquired as part of 
the performance of the former employ-
ee’s official duties while employed by 
the Commission. No former employee 
may in any litigation produce con-
fidential material acquired as part of 
the performance of the former employ-
ee’s official duties while employed by 
the Commission unless authorized to 
do so by the Commission. 

§ 144.5 Procedures when production or 
disclosure of Commission records 
or information relating to Commis-
sion business is sought. 

(a) If in any proceeding oral testi-
mony of an employee or former em-
ployee of the Commission is sought 
concerning matters related to the busi-
ness of the Commission, an affidavit or, 
if that is not feasible, a signed state-
ment by the party seeking the testi-
mony or by his attorney, setting forth 
with particularity a summary of the 
testimony sought and its relevance to 
the proceeding, must be furnished to 
the Commission’s General Counsel at 
the Commission’s office in Washington, 
DC. When authorization by the Com-
mission is required, any authorization 
shall be limited to the scope of the de-
mand as summarized in such state-
ment. 

(b) If a response to a demand by a 
court or other authority is required be-
fore instructions from the Commission 
are received, and Commission author-
ization is required, a Commission at-
torney shall be designated by the Gen-
eral Counsel to appear and to inform 
the court or other authority of these 
regulations and that the subpoena or 
demand has been referred for prompt 
consideration by the Commission. The 
Commission attorney shall request a 
stay of the demand pending receipt of 
instructions. 

(c) In the event that the court or 
other authority declines to stay the ef-
fect of the demand pending receipt of 
instructions or in the event that the 
court rules that there must be compli-
ance with the demand irrespective of 
instructions not to produce the mate-
rial or disclose the information sought, 
the Commission employee or former 
employee upon whom the demand has 
been made shall respectfully decline to 
comply with the demand. 

§ 144.6 Fees. 
The provisions of § 145.8 of these regu-

lations with respect to fees for produc-
tion of documents pursuant to the 
FOIA are applicable to this part. 

PART 145—COMMISSION RECORDS 
AND INFORMATION 

Sec. 
145.0 Definitions. 
145.1 Information published in the Federal 

Register. 
145.2 Records available for public inspection 

and copying; documents published and 
indexed. 

145.3 [Reserved] 
145.4 Public records available with identi-

fying details deleted; nonpublic records 
available in abridged or summary form. 

145.5 Disclosure of nonpublic records. 
145.6 Commission offices to contact for as-

sistance; registration records available. 
145.7 Requests for Commission records and 

copies thereof. 
145.8 Fees for records services. 
145.9 Petition for confidential treatment of 

information submitted to the Commis-
sion. 

APPENDIX A TO PART 145—COMPILATION OF 
COMMISSION RECORDS AVAILABLE TO THE 
PUBLIC 

APPENDIX B TO PART 145—SCHEDULE OF FEES 
APPENDIX C TO PART 145 [RESERVED] 

AUTHORITY: Pub. L. 99–570, 100 Stat. 3207; 
Pub. L. 89–554, 80 Stat. 383; Pub. L. 90–23, 81 
Stat. 54; Pub. L. 98–502, 88 Stat. 1561–1564 (5 
U.S.C. 552); Sec. 101(a), Pub. L. 93–463, 88 
Stat. 1389 (5 U.S.C. 4a(j)); Pub. L. 114–185, 130 
Stat. 538; unless otherwise noted. 

Section 145.5 is also issued under 5 U.S.C. 
552, 5 U.S.C. 552b, and secs. 2(a)(11), 4b, 4f, 4g, 
5a, 8a, and 17 of the Commodity Exchange 
Act, 7 U.S.C. 2, 4a(j), 6b, 6f, 6g, 7a, 12a, and 21, 
as amended, 92 Stat. 865 et seq.; secs. 2(a)(1), 
4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 8a, 15 and 17, 
Commodity Exchange Act (7 U.S.C. 2, 4, 
6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 and 21; 5 
U.S.C. 552 and 552b); secs. 2(a)(11) and 8 of the 
Commodity Exchange Act, 7 U.S.C. 4(j) and 
12 (1983); secs. 8a(5) and 19 of the Commodity 
Exchange Act, as amended, 7 U.S.C. 12a(5) 
and 23 (1982); 5 U.S.C. 552 and 552b. 

Section 145.6 is also issued under 7 U.S.C. 2, 
4, 6, and 12; secs. 2(a)(1), 4c, 4d, 4e, 4f, 4k, 4m, 
4n, 4p, 8, 8a and 19 of the Commodity Ex-
change Act (7 U.S.C. 2 and 4, 6c, 6d, 6e, 6f, 6k, 
6m, 6n, 6p, 12, 12a and 23 (1982)); 5 U.S.C. 552 
and 552b. 

Section 145.8 is also issued under 7 U.S.C. 
4a(j) and 16a as amended by Pub. L. 97–444, 96 
Stat. 2294 (1983), and 5 U.S.C. 552, 552a and 
552b. 
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§ 145.0 Definitions. 
For the purposes of part 145 the fol-

lowing definitions are applicable: 
(a) Compliance staff—refers to the FOI 

Compliance Staff of the Office of Gen-
eral Counsel at the Commission’s prin-
cipal office in Washington, DC assigned 
to respond to requests for information 
and to handle various other matters 
under the Freedom of Information Act. 

(b) Public records—in addition to the 
records described in § 145.1 (material 
published in the FEDERAL REGISTER) 
and in § 145.2 (records required to be 
made publicly available under the 
Freedom of Information Act), includes 
those records that have been deter-
mined by the Commission to be gen-
erally available to the public directly 
upon oral or written request from the 
Commission office or division respon-
sible for the maintenance of such 
records. A compilation of Commission 
records routinely available to the pub-
lic upon request appears in appendix A 
to this part 145. 

(c) Nonpublic records—are records not 
identified in § 145.1, § 145.2, or appendix 
A of this part 145. Nonpublic records 
must be requested, in writing, in ac-
cordance with the provisions of § 145.7. 

(d) Record—is any information or 
agency record maintained by the Com-
mission in any format, including an 
electronic format. It includes any doc-
ument, writing, photograph, sound or 
magnetic recording, videotape, micro-
fiche, drawing, or computer-stored in-
formation or output in the possession 
of the Commission. The term ‘‘record’’ 
does not include personal convenience 
materials over which the Commission 
has no control, such as appointment 
calendars and handwritten notes, 
which may be retained or destroyed at 
an employee’s discretion. 

[82 FR 28003, June 20, 2017] 

§ 145.1 Information published in the 
Federal Register. 

Except as provided in § 145.5, per-
taining to nonpublic matters, the fol-
lowing materials shall be published in 
the FEDERAL REGISTER for the guidance 
of the public: 

(a) Description of the Commission’s 
central and field organization and the 
established place at which, the employ-

ees from whom, and the methods 
whereby the public may obtain infor-
mation, make submittals or requests, 
or obtain decisions; 

(b) Statements of the general course 
and method by which the Commission’s 
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal 
procedures available; 

(c) Rules of procedure, descriptions of 
forms available or the places at which 
forms may be obtained, and instruc-
tions as to the scope and contents of 
all papers, reports, or examinations; 

(d) Substantive rules of general ap-
plicability adopted as authorized by 
law, and statements of general policy 
or interpretations of general applica-
bility formulated and adopted by the 
Commission; and 

(e) Each amendment, revision, or re-
peal of the foregoing. 

[41 FR 16290, Apr. 16, 1976] 

§ 145.2 Records available for public in-
spection and copying; documents 
published and indexed. 

Except as provided in § 145.5, per-
taining to nonpublic matters, and in 
addition to those documents listed in 
appendix A to part 145, Compilation of 
Commission Records Available to the 
Public, the following materials are 
available for public inspection and 
copying during normal business hours 
at the Commission’s Public Reading 
Room, located at the principal office of 
the Commission in Washington, DC and 
at the regional offices of the Commis-
sion: 

(a) A guide for requesting records or 
publicly available information from 
the Commission which includes: 

(1) An index of all publicly available 
information of the Commission; 

(2) A description of major informa-
tion and record locator systems; 

(3) Guidance for obtaining various 
types and categories of public informa-
tion from the Commission; 

(b) Final opinions and orders of the 
Commission in the adjudication of 
cases, including concurring and dis-
senting opinions; 

(c) Statements of policy and inter-
pretations which have been adopted by 
the Commission and are not published 
in the FEDERAL REGISTER; 
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(d) Records released in response to 
FOIA requests that have been, or the 
Commission anticipates will be, the 
subject of additional FOIA requests; 

(e) Administrative manuals and in-
structions that affect the public; and 

(f) Indices providing identifying in-
formation to the public as to the mate-
rials made available pursuant to para-
graphs (a) through (e) of this section. 

[62 FR 17069, Apr. 9, 1997] 

§ 145.3 [Reserved] 

§ 145.4 Public records available with 
identifying details deleted; non-
public records available in 
abridged or summary form. 

(a) To the extent required to prevent 
a clearly unwarranted invasion of per-
sonal privacy, the Commission may de-
lete identifying details when it makes 
available ‘‘public records’’ as defined in 
§ 145.0(b). In such instances, the Com-
mission shall explain the justification 
for the deletion fully in writing. 

(b) Certain ‘‘nonpublic records,’’ as 
defined in § 145.0(c), may, as authorized 
by the Commission, be made available 
for public inspection and copying in an 
abridged or summary form, with iden-
tifying details deleted. 

[51 FR 26869, July 28, 1986, as amended at 82 
FR 28003, June 20, 2017] 

§ 145.5 Disclosure of nonpublic 
records. 

The Commission shall withhold infor-
mation in ‘‘nonpublic records,’’ as de-
fined in § 145.0(c), only if the Commis-
sion reasonably foresees that disclo-
sure would harm an interest protected 
by an exemption described in para-
graphs (a) through (i) of this section, or 
if disclosure is prohibited by law. The 
Commission shall consider whether 
partial disclosure of information is 
possible whenever the Commission de-
termines that a full disclosure of the 
requested record is not possible. The 
Commission shall take reasonable 
steps necessary to segregate and re-
lease nonexempt information in ‘‘non-
public records’’ subject to a request 
under § 145.7 if those portions do not 
fall within an exemption described in 
paragraphs (a) through (i) of this sec-
tion. 

(a)(1) Specifically authorized under 
criteria established by an executive 
order to be kept secret in the interest 
of national defense or foreign policy, 
and (2) are in fact properly classified 
pursuant to such executive order; 

(b) Related solely to the internal per-
sonnel rules and practices of the Com-
mission or any other agency of the 
Government of the United States, in-
cluding operation rules, guidelines, and 
manuals of procedure for investigators, 
auditors, and other employees (other 
than those rules and practices which 
establish legal requirements to which 
members of the public are expected to 
conform); 

(c) Specifically exempted from dis-
closure by statute, including: 

(1) Data and information which 
would separately disclose the business 
transactions or market positions of 
any person and trade secrets or names 
of customers; and 

(2) Any data or information con-
cerning or obtained in connection with 
any pending investigation of any per-
son; 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential, 
including, but not limited to: 

(1)(i) Reports of stocks of grain, such 
as Forms 38, 38C, 38M and 38T required 
to be filed pursuant to 17 CFR 1.44; 

(ii) Statements of reporting traders 
on Form 40 required to be filed pursu-
ant to 17 CFR 18.04; 

(iii) Statements concerning special 
calls on positions required to be filed 
pursuant to 17 CFR part 21; 

(iv) Statements concerning identi-
fication of special accounts on Form 
102 required to be filed pursuant to 17 
CFR 17.01; 

(v) Reports required to be filed pursu-
ant to parts 15 through 21 of this chap-
ter; 

(vi) Reports concerning option posi-
tions of large traders required to be 
filed pursuant to part 16 of this chap-
ter; 

(vii) Form 188; and 
(viii) The following reports and state-

ments that are also set forth in para-
graph (h) of this section, except as 
specified in 17 CFR 1.10(g)(2) or 17 CFR 
31.13(m): Forms 1–FR required to be 
filed pursuant to 17 CFR 1.10; FOCUS 

VerDate Sep<11>2014 12:57 May 04, 2023 Jkt 259058 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



310 

17 CFR Ch. I (4–1–23 Edition) § 145.5 

reports that are filed in lieu of Forms 
1–FR pursuant to 17 CFR 1.10(h); Forms 
2–FR required to be filed pursuant to 17 
CFR 31.13; the accountant’s report on 
material inadequacies filed in accord-
ance with 17 CFR 1.16(c)(5); all reports 
and statements required to be filed 
pursuant to 17 CFR 1.17(c)(6); and 

(A)(1) The following portions of Form 
CPO–PQR required to be filed pursuant 
to 17 CFR 4.27: Schedule A: Question 2, 
subparts (b) and (d); Question 3, sub-
parts (g) and (h); Question 9; Question 
10, subparts (b), (c), (d), (e), and (g); 
Question 11; Question 12; and Schedules 
B and C; 

(2) The following portions of Form 
CTA–PR required to be filed pursuant 
to 17 CFR 4.27: Question 2, subparts (c) 
and (d); 

(2) Information contained in reports, 
summaries, analyses, transcripts, let-
ters or memoranda arising out of, in 
anticipation of or in connection with 
an examination or inspection of the 
books and records of any person or any 
other formal or informal inquiry or in-
vestigation; and 

(3) Information for which confiden-
tial treatment has been requested and 
granted in accordance with § 145.9; 

(e) Inter-agency or intra-agency 
memoranda or letters, except those 
which by law would routinely be made 
available to a party other than an 
agency in litigation with the Commis-
sion. Exemption 5 (5 U.S.C. 552(b)(5)) 
protects inter-agency or intra-agency 
communications that are protected by 
legal privileges, such as the attorney- 
client privilege, the attorney work- 
product privilege, and the deliberative 
process privilege. The deliberative 
process privilege shall not apply to 
records created 25 years or more before 
the date on which the records were re-
quested. 

(f) Personnel files, medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, including 
but not limited to, information of that 
character contained in: 

(1) Files concerning employees of the 
Commission; 

(2) Files concerning persons subject 
to regulation by the Commission, in-
cluding files with respect to applica-
tions for registration and biographical 

supplements submitted with such ap-
plications. Examples of the informa-
tion on the applications and biographi-
cal supplements which may be pro-
tected are an individual’s home address 
and telephone number, social security 
number, date and place of birth, finger-
prints and, in appropriate cases, the in-
formation concerning prior arrests, in-
dictments, criminal convictions or 
other judgments or sanctions imposed 
by State or Federal courts or regu-
latory authorities; 

(3) Files concerning information for 
which confidential treatment has been 
requested and granted in accordance 
with § 145.9; 

(g) Records or information compiled 
for law enforcement purposes to the ex-
tent that the production of such 
records or information: 

(1) Could reasonably be expected to 
interfere with enforcement activities 
undertaken or likely to be undertaken 
by the Commission or any other au-
thority including, but not limited to, 
the Department of Justice or any 
United States Attorney or any Federal, 
State, local, or foreign governmental 
authority or any futures or securities 
industry self-regulatory organization; 

(2) Would deprive a person of a right 
to a fair trail or an impartial adjudica-
tion; 

(3) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(4) Could reasonably be expected to 
disclose the identity of a confidential 
source including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(5) Would disclose techniques or pro-
cedures or would disclose guidelines for 
law enforcement investigations or 
prosecutions if such disclosure could 
reasonably be expected to risk cir-
cumvention of the law; or 

(6) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 
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(h) Contained in or related to exami-
nations, operating, or condition reports 
prepared by, on behalf of, or for the use 
of the Commission or any other agency 
responsible for the regulation or super-
vision of financial institutions, includ-
ing, but not limited to the following re-
ports and statements that are also set 
forth in paragraph (d)(1)(viii) of this 
section, except as specified in 17 CFR 
1.10(g)(2) and 17 CFR 31.13(m): Forms 1– 
FR required to be filed pursuant to 17 
CFR 1.10; FOCUS reports that are filed 
in lieu of Forms 1–FR pursuant to 17 
CFR 1.10(h); Forms 2–FR required to be 
filed pursuant to 17 CFR 31.13; the ac-
countant’s report on material inad-
equacies filed in accordance with 17 
CFR 1.16(c)(5); all reports and state-
ments required to be filed pursuant to 
17 CFR 1.17(c)(6); and 

(1) The following portions of Form 
CPO–PQR required to be filed pursuant 
to 17 CFR 4.27: Schedule A: Question 2, 
subparts (b) and (d); Question 3, sub-
parts (g) and (h); Question 9; Question 
10, subparts (b), (c), (d), (e), and (g); 
Question 11; Question 12; and Question 
13; and Schedules B and C; 

(2) The following portions of Form 
CTA–PR required to be filed pursuant 
to 17 CFR 4.27: Question 2, subparts (c) 
and (d); and 

(i) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(5 U.S.C. 552, 5 U.S.C. 552b, and secs. 2(a)(11), 
4b, 4f, 4g, 5a, 8a, and 17 of the Commodity Ex-
change Act, 7 U.S.C. 2, 4a(j), 6b, 6f, 6g, 7a, 12a, 
and 21, as amended, 92 Stat. 865 et seq.; secs. 
2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 8a, 15 
and 17, Commodity Exchange Act (7 U.S.C. 2, 
4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 and 21; 
5 U.S.C. 552 and 552b); secs. 2(a)(11) and 8 of 
the Commodity Exchange Act, 7 U.S.C. 4(j) 
and 12 (1983); secs. 8a(5) and 19 of the Com-
modity Exchange Act, as amended, 7 U.S.C. 
12a(5) and 23 (1982); 5 U.S.C. 552 and 552b) 

[41 FR 16290, Apr. 16, 1976, as amended at 44 
FR 13458, Mar. 12, 1979; 45 FR 2023, Jan. 10, 
1980; 46 FR 24943, May 4, 1981; 46 FR 54534, 
Nov. 3, 1981; 48 FR 35303, Aug. 3, 1983; 49 FR 
4464, Feb. 7, 1984; 49 FR 5541, Feb. 13, 1984; 51 
FR 26870, July 28, 1986; 53 FR 4613, Feb. 17, 
1988; 54 FR 41084, Oct. 5, 1989; 62 FR 4642, Jan. 
31, 1997; 64 FR 25, Jan. 4, 1999; 71 FR 5595, Feb. 
2, 2006; 75 FR 55449, Sept. 10, 2010; 77 FR 11342, 
Feb. 24, 2012; 82 FR 28003, June 20, 2017] 

§ 145.6 Commission offices to contact 
for assistance; registration records 
available. 

(a) All requests for non-public 
records shall be made in writing and 
shall be addressed or otherwise di-
rected to the Office of General Counsel, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street NW., Washington, DC 20581. Re-
quests for public records directed to a 
regional office of the Commission pur-
suant to § 145.2 should be sent to: 

Commodity Futures Trading Commission, 
140 Broadway, 19th Floor, New York, New 
York 10005, Telephone: (646) 746–9700. 

Commodity Futures Trading Commission, 
525 West Monroe Street, Suite 1100, Chi-
cago, Illinois 60661, Telephone: (312) 596– 
0700. 

Commodity Futures Trading Commission, 
4900 Main Street, Suite 500, Kansas City, 
Missouri 64112, Telephone: (816) 960–7700. 

(b)(1) The publicly available portions 
of Form 7–R (application for registra-
tion as a futures commission mer-
chant, introducing broker, commodity 
trading advisor, commodity pool oper-
ator or leverage transaction mer-
chant), Form 8–R (application for reg-
istration as an associated person, floor 
broker, floor trader and biographical 
supplement to application on Form 7– 
R), Form 3–R (changes and corrections; 
multiple associations) Form 8–S (cer-
tificate of special registration), Form 
8–T (notice of termination), Form 7–W 
(withdrawal from firm registration) 
and Form 8–W (withdrawal from floor 
broker or floor trader registration) will 
be available for public inspection and 
copying. Such registration forms will 
be available in the offices of the Na-
tional Futures Association, 200 West 
Madison Street, Chicago, Illinois 60606. 
Telephone: (312) 781–1300. 

(2) The fingerprint card and any sup-
plementary attachments filed in re-
sponse to: 

(i) Items 6–9, 14–21, the ‘‘Personal In-
formation,’’ or the ‘‘Disciplinary Infor-
mation’’ sections on Form 8–R; 

(ii) Item 3 on Form 8–S; 
(iii) Items 3–5, 9–11, the ‘‘Withdrawal 

Reasons,’’ the ‘‘Disciplinary Informa-
tion,’’ or the ‘‘Matter Information’’ 
sections on Form 8–T; 

(iv) Items 9–10 on Form 7–R; 
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(v) Item 7 and the ‘‘Additional Cus-
tomer Information’’ section on Form 7– 
W; and 

(vi) Item 7 on Form 8–W generally 
will not be available for public inspec-
tion and copying unless such disclosure 
is required under the Freedom of Infor-
mation Act. Changes or corrections to 
those items reported on Form 3–R will 
be treated similarly. When such finger-
print cards or supplementary attach-
ments are on file, the FOI, Privacy and 
Sunshine Acts compliance staff will de-
cide any request for access in accord-
ance with the procedures set forth in 
§§ 145.7 and 145.9. 

(7 U.S.C. 2, 4, 6, and 12; secs. 2(a)(1), 4c, 4d, 4e, 
4f, 4k, 4m, 4n, 4p, 8, 8a and 19 of the Com-
modity Exchange Act (7 U.S.C. 2 and 4, 6c, 6d, 
6e, 6f, 6k, 6m, 6n, 6p, 12, 12a and 23 (1982)); 5 
U.S.C. 552 and 552b) 

[49 FR 39534, Oct. 9, 1984, and 51 FR 26870, 
July 28, 1986, as amended at 53 FR 8435, Mar. 
15, 1988; 54 FR 19886, May 9, 1989; 57 FR 29203, 
July 1, 1992; 58 FR 19597, Apr. 15, 1993; 60 FR 
49335, Sept. 25, 1995; 64 FR 26, Jan. 4, 1999; 67 
FR 62353, Oct. 7, 2002; 67 FR 63539, Oct. 15, 
2002; 69 FR 41426, July 9, 2004; 72 FR 16269, 
Apr. 4, 2007; 82 FR 28003, June 20, 2017] 

§ 145.7 Requests for Commission 
records and copies thereof. 

Requests for Commission records and 
copies thereof shall specify the pre-
ferred form or format (including elec-
tronic formats) of the response. The 
Commission will accommodate re-
questers as to form or format if the 
record is readily available in that form 
or format. When requesters do not 
specify the form or format of the re-
sponse, the Commission will respond in 
the form or format in which the docu-
ment is most accessible to the Com-
mission. 

(a) Public inquiries and inspection of 
public records. Information concerning 
the nature and extent of available pub-
lic records may be obtained in person, 
by telephone, via Internet (http:// 
www.cftc.gov), or by writing to the 
Commission offices designated in 
§§ 145.2 and 145.6. 

(b) Requests for nonpublic records. Ex-
cept as provided in paragraph (a) of 
this section with respect to public 
records, all requests for records main-
tained by the Commission shall be in 
writing, shall be addressed to the Office 
of General Counsel of the Commission 

and shall be clearly marked ‘‘Freedom 
of Information Act Request.’’ 

(c) Misdirected written requests. The 
Commission cannot ensure that a time-
ly or satisfactory response will be 
given to requests for records that are 
directed to the Commission other than 
in the manner prescribed in paragraph 
(b) of this section. Any misdirected 
written request for nonpublic records 
should be promptly forwarded to the 
Office of General Counsel of the Com-
mission. Misdirected requests for non-
public records will be considered to 
have been received for purposes of this 
section only when they actually have 
been received by the Office of General 
Counsel. 

(d) Description of requested records. 
Each written request for Commission 
records made under paragraph (b) of 
this section shall reasonably describe 
the records sought with sufficient spec-
ificity to permit the records to be lo-
cated among the records maintained by 
or for the Commission. The Commis-
sion staff may communicate with the 
requester (by telephone when prac-
ticable) in an effort to reduce the ad-
ministrative burden of processing a 
broad request and to minimize fees for 
copying and search services. 

(e) Description of requester and in-
tended use of requested records. In each 
request for records, requesters shall 
reasonable identify themselves as a 
commercial user, educational institu-
tion, noncommercial scientific institu-
tion, or representative of the news 
media if one of these categories is ap-
plicable. The requester shall describe 
the use to which the records will be 
put. 

(f) Request for existing records. The 
Commission’s response to a request for 
nonpublic records will encompass all 
nonpublic records identifiable as re-
sponsive to the request that are in ex-
istence on the date that the written re-
quest is received by the Office of Gen-
eral Counsel. The Commission need not 
create a new record in response to a 
FOIA request. 

(g) Fee agreement. A request for copies 
of records pursuant to paragraph (b) of 
this section must indicate the request-
er’s agreement to pay all fees that are 
associated with the processing of the 
request, in accordance with the rates 
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set forth in appendix B to this part, or 
the requester’s intention to limit the 
fees incurred to a stated amount. If the 
requester states a fee limitation, no 
work will be done that will result in 
fees beyond the stated amount. A re-
quester who seeks a waiver or reduc-
tion of fees pursuant to paragraph (b) 
of appendix B of this part must show 
that such a waiver or reduction would 
be in the public interest. If the Office 
of General Counsel receives a request 
for records under paragraph (b) of this 
section from a requester who has not 
paid fees from a previous request in ac-
cordance with appendix B of this part, 
the staff will decline to process the re-
quest until such fees have been paid. 

(h) Initial determination, denials. (1) 
With respect to any request for non-
public records as defined in § 145.0(c), 
the Compliance Staff of the Commis-
sion will forward the request to the 
Commission divisions or offices likely 
to maintain records that are responsive 
to the request. If a responsive record is 
located, the Compliance Staff will, in 
consultation with the Commission of-
fice in which the record was located, 
determine whether to comply with 
such request. The Compliance Staff 
may, in their discretion, determine 
whether to comply with any portion of 
a request for nonpublic records before 
considering the remainder of the re-
quest. The Compliance Staff will in-
form the requester of the availability 
of the Commission’s FOIA Public Liai-
son to offer assistance. 

(2) Where it is determined to deny, in 
whole or in part, a request for non-
public records, the Compliance Staff 
will notify the requester of the denial, 
citing applicable exemptions of the 
Freedom of Information Act or other 
provisions of law that require or allow 
the records to be withheld. The Compli-
ance Staff’s response to the FOIA re-
quest should describe in general terms 
what categories of documents are being 
withheld under which applicable FOIA 
exemption or exemptions. The Compli-
ance Staff’s response will include a 
statement notifying the requester of 
the right to seek dispute resolution 
services from the Commission’s FOIA 
Public Liaison and the National Ar-
chives and Records Administration’s 
Office of Government Information 

Services. The Compliance Staff, in de-
nying an initial request for records, is 
not required to provide the requester 
with an inventory of those documents 
determined to be exempt from disclo-
sure. 

(3) The Compliance Staff will issue 
an initial determination with respect 
to a FOIA request within twenty busi-
ness days after receipt by the Office of 
General Counsel. In unusual cir-
cumstances, as defined in this para-
graph, the prescribed time limit may 
be extended by written notice to the 
person making a request for a record or 
a copy. The notice shall set forth the 
reasons for the extension and the date 
on which a determination is expected 
to be dispatched. Where the extension 
exceeds ten business days, the Compli-
ance Staff will provide the requester 
with an opportunity to modify the re-
quest or arrange an alternative time 
period for processing the original or 
modified request. The Compliance Staff 
or the FOIA Public Liaison is available 
to assist the requester in unusual cir-
cumstances. The Compliance Staff will 
notify the requester of the right to 
seek dispute resolution services from 
the Office of Government Information 
Services. As used in this paragraph, 
‘‘unusual circumstances’’ means, but 
only to the extent reasonably nec-
essary to the proper processing of a 
particular request: 

(i) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; 

(iii) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components in the Commission 
having substantial subject matter in-
terest therein; 

(iv) The need to coordinate a re-
sponse with several Commission of-
fices; 

(v) The need to obtain records cur-
rently being used by members of the 
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Commission, the Commission staff, or 
the public; 

(vi) The need to respond to a large 
number of previously-filed FOIA re-
quests. 

(i) Administrative review. (1) Any per-
son who has been notified pursuant to 
paragraph (g) of this section that his 
request for records has been denied in 
whole or in part may file an applica-
tion for review as set forth below. 

(2) An application for review must be 
received by the Office of General Coun-
sel within 90 days of the date of the de-
nial by the Compliance Staff. This 90- 
day period shall not begin to run until 
the Compliance Staff has issued an ini-
tial determination with respect to all 
portions of the request for nonpublic 
records. An application for review shall 
be in writing and shall be marked 
‘‘Freedom of Information Act Appeal’’ 
and be sent to the Commission’s Office 
of General Counsel. If the appeal in-
volves information as to which the 
FOIA requester has received a detailed 
written justification of a request for 
confidential treatment pursuant to 
§ 145.9(e), the requester must also serve 
a copy of the appeal on the submitter 
of the information. 

(3) The applicant must attach to the 
application for review a copy of all cor-
respondence relevant to the request, 
i.e., the initial request, any correspond-
ence amending or modifying the re-
quest, and all correspondence from the 
staff responding to the request. 

(4) The application for review shall 
state such facts and cite such legal or 
other authorities as the applicant may 
consider appropriate. The application 
may, in addition, include a description 
of the general benefit to the public 
from disclosure of that information. 

(5) If the appeal involves information 
that is subject to a petition for con-
fidential treatment filed under § 145.9, 
the submitter of the information shall 
have an opportunity to respond in writ-
ing to the appeal within 10 business 
days of the date of filing the appeal. 
Any response shall be sent to the Com-
mission’s Office of General Counsel. 
Copies shall be sent to the person re-
questing the information. 

(6) The General Counsel, or his or her 
designee, shall have the authority to 
consider all appeals under this section 

from initial determinations of the 
Compliance Staff of the Commission. 
The General Counsel, or his or her des-
ignee, may: 

(i) Determine either to affirm or to 
reverse the initial determination in 
whole or in part; 

(ii) Determine to disclose a record, 
even if exempt, if good cause for doing 
so either is shown by the application or 
otherwise appears; 

(iii) Remand the matter to the Com-
pliance Staff— 

(A) To correct a deficiency in the ini-
tial processing of the request, or 

(B) When an investigation as to 
which the staff originally claimed ex-
emption from mandatory disclosure on 
the basis of 5 U.S.C. 555(b)(7)(A) or 7 
U.S.C. 12(a) is subsequently closed; or 

(iv) Refer the matter to the Commis-
sion for a decision. 

(7) If the initial denial of the request 
for nonpublic records is reversed, the 
Office of General Counsel shall, in writ-
ing, advise the requester that the 
records will be available on or after a 
specified date. If, on appeal, the denial 
of access to a record is affirmed in 
whole or in part, the person who re-
quested the information shall be noti-
fied in writing of: 

(i) The reasons for the denial, 
(ii) The mediation services offered by 

the Office of Government Information 
Services as a non-exclusive alternative 
to litigation, and 

(iii) The provisions of 5 U.S.C. 
552(a)(4) providing for judicial review of 
a determination to withhold records. 

(j) Expedited processing. A request 
may be given expedited processing if 
the requester demonstrates a compel-
ling need for the requested records. For 
purposes of this provision, the term 
‘‘compelling need’’ means: That a fail-
ure to obtain requested records on an 
expedited basis could reasonably be ex-
pected to pose an imminent threat to 
the life or physical safety of an indi-
vidual; or with respect to a request 
made by a person primarily engaged in 
disseminating information, urgency to 
inform the public concerning actual or 
alleged federal government activity. A 
requester who seeks expedited proc-
essing must demonstrate a compelling 
need by submitting a statement that is 
certified by the requester to be true 
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and correct to the best of that person’s 
knowledge and belief. The Compliance 
Staff will determine whether to pro-
vide expedited processing, and notice of 
the determination will be provided to 
requester, within ten days after the 
date of the request. If the request for 
expedited processing is denied, the re-
quester may file an appeal with the Of-
fice of General Counsel within ten days 
of the date of the denial by the Compli-
ance Staff. The Office of General Coun-
sel will respond to the appeal within 
ten days after the date of the appeal. 

[51 FR 26870, July 28, 1986, as amended at 52 
FR 19307, May 22, 1987; 62 FR 17069, Apr. 9, 
1997; 69 FR 67507, Nov. 18, 2004; 82 FR 28003, 
June 20, 2017] 

§ 145.8 Fees for records services. 
A schedule of fees for record services, 

including locating, and making records 
available, and copying, appears in ap-
pendix B to this part. Copies of the 
schedule of fees may also be obtained 
upon request made in person, by tele-
phone or by mail from the Compliance 
Staff or at any regional office of the 
Commission. 

[82 FR 28005, June 20, 2017] 

§ 145.9 Petition for confidential treat-
ment of information submitted to 
the Commission. 

(a) Purpose. This section provides a 
procedure by which persons submitting 
information in any form to the Com-
mission can request that the informa-
tion not be disclosed pursuant to a re-
quest under the Freedom of Informa-
tion Act, 5 U.S.C. 552. This section does 
not affect the Commission’s right, au-
thority, or obligation to disclose infor-
mation in any other context. 

(b) Scope. The provisions of this sec-
tion shall apply only where the Com-
mission has not specified that an alter-
native procedure be utilized in connec-
tion with a particular study, report, in-
vestigation, or other matter. See 40.8 
for procedures to be utilized in connec-
tion with filing information required to 
be filed pursuant to 17 CFR parts 40 and 
41. 

(c) Definitions. The following defini-
tions apply to this section: 

(1) Submitter. A ‘‘submitter’’ is any 
person who submits any information or 
material to the Commission or who 

permits any information or material to 
be submitted to the Commission. For 
purposes of paragraph (d)(1)(ii) of this 
section only, ‘‘submitter’’ includes any 
person whose information has been 
submitted to a designated contract 
market, derivatives clearing organiza-
tion, swap execution facility, swap 
data repository or registered futures 
association that in turn has submitted 
the information to the Commission. 

(2) FOIA requester. A ‘‘FOIA re-
quester’’ is any person who files with 
the Commission a request to inspect or 
copy Commission records or documents 
pursuant to the Freedom of Informa-
tion Act, 5 U.S.C. 552. 

(d) Written request for confidential 
treatment. (1) Any submitter may re-
quest in writing that the Commission 
afford confidential treatment under the 
Freedom of Information Act to any in-
formation that he or she submits to 
the Commission. Except as provided in 
paragraph (d)(4) of this section, no oral 
requests for confidential treatment 
will be accepted by the Commission. 
The submitter shall specify the 
grounds on which confidential treat-
ment is being requested but need not 
provide a detailed written justification 
of the request unless required to do so 
under paragraph (e) of this section. 
Confidential treatment may be re-
quested only on the grounds that dis-
closure: 

(i) Is specifically exempted by a stat-
ute that either requires that the mat-
ters be withheld from the public in 
such manner as to leave no discretion 
on the issue or establishes particular 
criteria for withholding or refers to 
particular types of matters to be with-
held. 

(ii) Would reveal the submitter’s 
trade secrets or confidential commer-
cial or financial information. 

(iii) Would constitute a clearly un-
warranted invasion of the submitter’s 
personal privacy. 

(iv) Would reveal investigatory 
records compiled for law enforcement 
purposes whose disclosure would de-
prive the submitter of a right to a fair 
trial or an impartial adjudication. 

(v) Would reveal investigatory 
records compiled for law enforcement 
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purposes whose disclosure would con-
stitute an unwarranted invasion of the 
personal privacy of the submitter. 

(vi) Would reveal investigatory 
records compiled for law enforcement 
purposes when disclosure would inter-
fere with enforcement proceedings or 
disclose investigative techniques and 
procedures, provided, that the claim 
may be made only by a designated con-
tract market, derivatives clearing or-
ganization, swap execution facility, 
swap data repository or registered fu-
tures association with regard to its 
own investigatory records. 

(2) The original of any written re-
quest for confidential treatment must 
be sent to the Assistant Secretary of 
the Commission for FOI, Privacy and 
Sunshine Acts Compliance. A copy of 
any request for confidential treatment 
shall be sent to the Commission divi-
sion or office receiving the original of 
any material for which confidential 
treatment is being sought. 

(3) A request for confidential treat-
ment shall be clearly marked ‘‘FOIA 
Confidential Treatment Request’’ and 
shall contain the name, address, and 
telephone number of the submitter. 
The submitter is responsible for in-
forming the Assistant Secretary of the 
Commission for FOI, Privacy and Sun-
shine Acts Compliance of any changes 
in his or her name, address, and tele-
phone number. 

(4) A request for confidential treat-
ment should accompany the material 
for which confidential treatment is 
being sought. If a request for confiden-
tial treatment is filed after the filing 
of such material, the submitter shall 
have the burden of showing that it was 
not possible to request confidential 
treatment for that material at the 
time the material was filed. A request 
for confidential treatment of a future 
submission will not be processed. All 
records which contain information for 
which a request for confidential treat-
ment is made or the appropriate seg-
regable portions thereof should be 
marked by the person submitting the 
records with a prominent stamp, typed 
legend, or other suitable form of notice 
on each page or segregable portion of 
each page stating ‘‘Confidential Treat-
ment Requested by [name].’’ If such 
marking is impractical under the cir-

cumstances, a cover sheet prominently 
marked ‘‘Confidential Treatment Re-
quested by [name]’’ should be securely 
attached to each group of records sub-
mitted for which confidential treat-
ment is requested. Each of the records 
transmitted in this matter should be 
individually marked with an identi-
fying number and code so that they are 
separately identifiable. In some cir-
cumstances, such as when a person is 
testifying in the course of a Commis-
sion investigation or providing docu-
ments requested in the course of a 
Commission inspection, it may be im-
practical to submit a written request 
for confidential treatment at the time 
the information is first provided to the 
Commission. In no circumstances can 
the need to comply with the require-
ments of this section justify or excuse 
any delay in submitting information to 
the Commission. Rather, in such cir-
cumstances, the person testifying or 
otherwise submitting information 
should inform the Commission em-
ployee receiving the information, at 
the time the information is submitted 
or as soon thereafter as practicable, 
that the person is requesting confiden-
tial treatment for the information. The 
person shall then submit a written re-
quest for confidential treatment within 
30 days of the submission of the infor-
mation. If access is requested under the 
Freedom of Information Act with re-
spect to material for which no timely 
request for confidential treatment has 
been made, it may be presumed that 
the submitter of the information has 
waived any interest in asserting that 
the material is confidential. 

(5) A request for confidential treat-
ment shall state the length of time for 
which confidential treatment is being 
sought. 

(6) A request for confidential treat-
ment (as distinguishing from the mate-
rial that is the subject of the request) 
shall be considered a public document. 
When a submitter deems it necessary 
to include, in its request for confiden-
tial treatment, information for which 
it seeks confidential treatment, the 
submitter shall place that information 
in an appendix to the request. 

(7) On 10 business days notice from 
the Assistant Secretary, a submitter 
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shall submit a detailed written jus-
tification of a request for confidential 
treatment, as specified in paragraph (e) 
of this section. Upon request and for 
good cause shown, the Assistant Sec-
retary may grant an extension of such 
time. The Assistant Secretary will no-
tify the submitter that failure to pro-
vide timely a detailed written jus-
tification will be deemed a waiver of 
the submitter’s opportunity to appeal 
an adverse determination. 

(8)(i) Requests for confidential treat-
ment for any reasonably segregable 
material that is not exempt from pub-
lic disclosure under the Freedom of In-
formation Act, as implemented in 
§ 145.5, shall be summarily rejected 
under § 145.9(d)(9). Requests for con-
fidential treatment of public informa-
tion contained in financial reports as 
specified in § 1.10 shall not be processed. 
A submitter has the burden of speci-
fying clearly and precisely the mate-
rial that is the subject of the confiden-
tial treatment request. A submitter 
may be able to meet this burden in var-
ious ways, including: 

(A) Segregating material for which 
confidential treatment is being sought; 

(B) Submitting two copies of the sub-
mission: a copy from which material 
for which confidential treatment is 
being sought has been obliterated, de-
leted, or clearly marked and an un-
marked copy; and 

(C) Clearly describing the material 
within a submission for which con-
fidential treatment is being sought. 

(ii) A submitter shall not employ a 
method of specifying the material for 
which confidential treatment is being 
sought if that method makes it unduly 
difficult for the Commission to read 
the full submission, including all por-
tion claimed to be confidential, in its 
entirely. 

(9) If a submitter fails to follow the 
procedures set forth in paragraphs 
(d)(1) through (d)(8) of this section, the 
Assistant Secretary of the Commission 
for FOI, Privacy and Sunshine Acts 
Compliance or his or her designee may 
summarily reject the submitter’s re-
quest for confidential treatment with 
leave to the submitter to refile a prop-
er petition. Failure of the Assistant 
Secretary or his or her designee sum-
marily to reject a confidential treat-

ment request pursuant to this para-
graph shall not be construed to indi-
cate that the submitter has complied 
with the procedures set forth in para-
graphs (d)(1) through (d)(8) of this sec-
tion. 

(10) Except as provided in paragraph 
(d)(9) of this section, no determination 
with respect to any request for con-
fidential treatment will be made until 
the Commission receives a Freedom of 
Information Act request for the mate-
rial for which confidential treatment is 
being sought. 

(e) Detailed written justification of re-
quest for confidential treatment. (1) If the 
Assistant Secretary or his or her des-
ignee determines that a FOIA request 
seeks material for which confidential 
treatment has been requested pursuant 
to § 145.9, the Assistant Secretary or his 
or her designee shall require the sub-
mitter to file a detailed written jus-
tification of the confidential request 
within ten business days (unless under 
§ 145.9(d)(7) an extension of time has 
been granted) of that determination 
unless, pursuant to an earlier FOIA re-
quest, a prior determination to release 
or withhold the material has been 
made, the submitter has already pro-
vided sufficient information to grant 
the request for confidential treatment; 
or the material is otherwise in the pub-
lic domain. The detailed written jus-
tification shall be filed with the Assist-
ant Secretary of the Commission for 
FOI, Privacy and Sunshine Acts Com-
pliance. It shall be clearly marked 
‘‘Detailed Written Justification of 
FOIA Confidential Treatment Request’’ 
and shall contain the request number 
supplied by the Commission. The sub-
mitter shall also send a copy of the de-
tailed written justification to the FOIA 
requester at the address specified by 
the Commission. 

(2) The period for filing a detailed 
written justification may be extended 
upon request and for good cause shown. 

(3) The detailed written justification 
of the confidential treatment request 
shall contain: 

(i) The reasons, referring to the spe-
cific exemptive provisions of the Free-
dom of Information Act listed in para-
graph (d)(1) of this section, why the in-
formation that is the subject of the 
FOIA request should be withheld from 
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access under the Freedom of Informa-
tion Act; 

(ii) The applicability of any specific 
statutory or regulatory provisions that 
govern or may govern the treatment of 
the information; 

(iii) The existence and applicability 
of prior determinations by the Com-
mission, other federal agencies, or 
courts concerning the specific exemp-
tive provisions of the Freedom of Infor-
mation Act pursuant to which con-
fidential treatment is being requested. 
Submitters shall satisfy any evi-
dentiary burdens imposed upon them 
by applicable Freedom of Information 
Act case law. 

(iv) Such additional facts and au-
thorities as the submitter may con-
sider appropriate. 

(4) The detailed written justification 
of a confidential treatment request 
shall be accompanied by affidavits to 
the extent necessary to establish the 
facts necessary to satisfy the submit-
ter’s evidentiary burden. 

(5) The detailed written justification 
of a confidential treatment request (as 
distinguished from the material that is 
the subject of the request) shall be con-
sidered a public document. However, a 
submitter will be permitted to submit 
to the Commission supplementary con-
fidential affidavits with his or her de-
tailed written justification if that is 
the only way in which he or she can 
convincingly demonstrate that the ma-
terial that is the subject of the con-
fidential treatment request should not 
be disclosed to the FOIA requester. 

(f) Initial determination with respect to 
petition for confidential treatment. (1) 
The Assistant Secretary for FOI, Pri-
vacy and Sunshine Acts Compliance or 
his or her designee, in consultation 
with the Office in which the record was 
located, shall issue an initial deter-
mination with respect to a confidential 
treatment request for material that is 
responsive to the FOIA request. This 
determination shall be issued at the 
same time as the initial determination 
with respect to the FOIA request. See 
§ 145.7(g). To the extent that the initial 
determination grants a confidential 
treatment request in full or in part, it 
should specify the FOIA exemptions 
upon which this determination is based 
and briefly describe the material to 

which each exemption applies. See 
§ 145.7(g)(2). To the extent that the ini-
tial determination denies confidential 
treatment to any material for which 
confidential treatment was requested, 
it should briefly describe the material 
for which confidential treatment is de-
nied. 

(2) If the Assistant Secretary or his 
or her designee determines that a con-
fidential treatment request shall be de-
nied in full or in part, the submitter 
shall be informed of his or her right to 
appeal to the Commission’s General 
Counsel in accordance with the proce-
dures set forth in paragraph (g) of this 
section. The material for which con-
fidential treatment was denied shall be 
released to the FOIA requester if the 
submitter does not file an appeal with-
in 10 business days of the date on which 
his or her request was denied. 

(3) If the Assistant Secretary or his 
or her designee determines that a con-
fidential treatment request shall be 
granted in full or in part, the FOIA re-
quester shall be informed of his or her 
right to appeal to the Commission’s 
General Counsel in accordance with the 
procedures set forth in § 145.7(h). 

(g) Appeal from initial determination 
that confidential treatment is not war-
ranted. (1) An appeal from an initial de-
termination to deny a confidential 
treatment request in full or in part 
shall be filed with the General Counsel 
of the Commission. No disclosure of the 
material that is the subject of the ap-
peal shall be made until the appeal is 
resolved. If both a submitter and a 
FOIA requester appeal to the General 
Counsel from a partial grant and par-
tial denial of a confidential treatment 
request, those appeals shall be consoli-
dated. 

(2) Any appeal of a denial of a request 
for confidential treatment shall be in 
writing, and shall be clearly marked 
‘‘FOIA Confidential Treatment Ap-
peal.’’ The appeal shall include a copy 
of the initial determination and shall 
clearly indicate the portions of the ini-
tial determination from which an ap-
peal is being taken. 

(3) The appeal shall be sent to the 
Commission’s Office of General Coun-
sel. A copy of the appeal shall be sent 
to the FOIA requester. The General 
Counsel or his or her designee shall 
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have the authority to consider all ap-
peals from initial determinations of 
the Assistant Secretary of the Commis-
sion for FOI, Privacy and Sunshine 
Acts compliance. The General Counsel 
may, in his sole and unfettered discre-
tion, refer such appeals and questions 
concerning stays under paragraph 
(g)(10) of this section to the Commis-
sion for decision. 

(4) In the appeal, the submitter may 
supply additional substantiation for 
his or her request for confidential 
treatment, including additional affida-
vits and additional legal argument. 
Such submissions shall be governed by 
paragraph (e)(5) of this section. 

(5) The FOIA requester shall have an 
opportunity to respond in writing to 
the appeal within 10 business days of 
the date of filing of the FOIA Confiden-
tial Treatment Appeal. The FOIA re-
quester need not respond, however. 
Any response shall be sent to the Com-
mission’s Office of General Counsel. A 
copy shall be sent to the submitter. 

(6) All FOIA Confidential Treatment 
Appeals and all responses thereto shall 
be considered public documents. 

(7) The General Counsel will make a 
determination with respect to any ap-
peal within twenty business days after 
receipt by the Office of General Coun-
sel of such appeal or within such ex-
tended period as may be permitted in 
accordance with the standards set 
forth in § 145.7(g)(3). Although other 
procedures may be employed, to the ex-
tent possible the General Counsel will 
decide the appeal on the basis of the af-
fidavits and other documentary evi-
dence submitted by the submitter and 
the FOIA requests. 

(8) The General Counsel or his or her 
designee shall have the authority to re-
mand any matter to the Assistant Sec-
retary of the Commission for FOI, Pri-
vacy and Sunshine Acts Compliance to 
correct deficiencies in the initial proc-
essing of the confidential treatment re-
quest. 

(9) If the General Counsel or his or 
her designee denies a confidential 
treatment appeal in full or in part, the 
information for which confidential 
treatment is denied shall be disclosed 
to the FOIA requester 10 business days 
later, subject to any stay entered pur-

suant to paragraph (g)(10) of this sec-
tion. 

(10) The General Counsel or his or 
here designee shall have the authority 
to enter and vacate stays as set forth 
below. If, within 10 business days of the 
date of issuance of a determination by 
the General Counsel or his or her des-
ignee to disclose information for which 
a submitter sought confidential treat-
ment, the submitter commences an ac-
tion in federal court concerning that 
determination, the General Counsel 
will stay the public disclosure of the 
information pending final judicial reso-
lution of the matter. The General 
Counsel or his or her designee may va-
cate a stay entered under this section, 
either on his or her own motion or at 
the request of the FOIA requester. If 
such a stay is vacated, the information 
will be released to the requester 10 
business days after the submitter is no-
tified of this action, unless a court or-
ders otherwise. 

(h) Extensions of time limits. Any time 
limit under this section may be ex-
tended for good cause shown, in the 
discretion of the Commission, the Com-
mission’s General Counsel, or the As-
sistant Secretary of the Commission 
for FOI, Privacy and Sunshine Acts 
Compliance. 

(i) A submitter whose confidential 
treatment request has been upheld by 
the Commission shall, upon request of 
the General Counsel, aid the Commis-
sion in defending a court action to 
compel the Commission to disclose the 
information subject to the confidential 
treatment request. If the submitter is 
unwilling to aid the Commission in 
this regard, the General Counsel may, 
in appropriate cases, make the infor-
mation available to the public. 

[51 FR 26871, July 28, 1986, as amended at 64 
FR 26, Jan. 4, 1999; 69 FR 67507, Nov. 18, 2004; 
74 FR 17395, Apr. 15, 2009; 77 FR 66348, Nov. 2, 
2012] 

APPENDIX A TO PART 145—COMPILATION 
OF COMMISSION RECORDS AVAILABLE 
TO THE PUBLIC 

The following documents are available, 
upon request, directly from the office indi-
cated. Unless otherwise noted, the mailing 
address for the Commission offices listed 
below is Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. 
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(a) Office of External Affairs. (1) Commit-
ments of Traders Reports. 

(2) Weekly Advisory (solely available on 
the Commission’s Web site at http:// 
www.cftc.gov/cftc/cftcpressoffice.htm). 

(3) Studies Prepared by Commission staff. 
(4) Educational material (e.g., newsletters, 

brochures, annual reports, conference or ad-
visory meetings, technical information 
about specific markets or contracts). 

(5) Press releases. 
(6) Rule enforcement and financial reviews 

(public version). 
(7) CFTC litigation documents (e.g. admin-

istrative and civil complaints, injunctions, 
initial decisions, opinions and orders). 

(8) Commission rules and regulations, FED-
ERAL REGISTER notices, interpretative let-
ters. 

(9) Speeches, Commissioner biographies 
and photographs. 

(10) Statistical data concerning the Com-
mission’s budget. 

(11) Statistical data concerning specific 
contracts and markets. 

(b) Office of the Secretariat (Public reading 
area with copying facilities available). (1) Com-
ment letters and CFTC summaries of com-
ment letters. 

(2) Terms and conditions of proposed con-
tracts. 

(3) Registered entity filings relating to 
rules as defined in § 40.1 of this chapter, un-
less covered by a request for confidential 
treatment. 

(4) National Futures Association (NFA) 
rule amendments. 

(5) Exchange and NFA disciplinary action 
notifications. 

(6) Open Commission meeting minutes. 
(7) Sunshine certificates for closed Com-

mission meetings. 
(8) CFTC Advisory Committee final re-

ports. 
(9) Opinions and orders of the Commission. 
(10) Reparations orders and enforcement 

orders index. 
(11) Rulemaking index. 
(12) Exchange membership notification. 
(13) Publicly available portions of applica-

tions to become a registered entity including 
the transmittal letter, first page of the ap-
plication cover sheet, proposed rules, pro-
posed bylaws, corporate documents, any 
overview or similar summary provided by 
the applicant, any documents pertaining to 
the applicant’s legal status and governance 
structure, including governance fitness in-
formation, and any other part of the applica-
tion not covered by a request for confidential 
treatment. 

(c) Office of Proceedings. (1) Documents con-
tained in reparations and enforcement cases, 
unless subject to protective order. 

(2) Complaint packages, which contain the 
Reparation Rules, Brochure ‘‘Questions and 
Answers About How You Can Resolve a Com-

modity-Market Related Dispute,’’ and the 
complaint form. 

(3) Rules of Practice concerning adminis-
trative enforcement proceedings. 

(d) Executive Director, Administrative Services 
Section. Information Collection requests sub-
mitted to the Office of Management and 
Budget relating to requirements under the 
Paperwork Reduction Act of 1980, Pub. L. 96– 
511. 

(e) Division of Market Oversight. (1) Weekly 
stocks of grain reports. 

(2) Weekly cotton or call reports. 
(f) Division of Enforcement. Complaint pack-

age containing Division of Enforcement 
Questionnaire and list of federal, state and 
local enforcement authorities. 

(g) Division of Swap Dealer and Intermediary 
Oversight. Publicly available portions of reg-
istration documents are available from the 
National Futures Association, 200 West 
Madison Street, Chicago, Illinois 60606. See 
Commission Rule 145.6. 

[51 FR 26874, July 28, 1986, as amended at 57 
FR 29203, July 1, 1992; 59 FR 5528, Feb. 7, 1994; 
60 FR 49335, Sept. 25, 1995; 64 FR 27, Jan. 4, 
1999; 67 FR 62353, Oct. 7, 2002; 67 FR 63539, 
Oct. 15, 2002; 69 FR 67507, Nov. 18, 2004; 77 FR 
66348, Nov. 2, 2012; 78 FR 22419, Apr. 16, 2013] 

APPENDIX B TO PART 145—SCHEDULE OF 
FEES 

(a) Charges for requests. The following 
charges may be made where applicable for 
responding to requests for records. 

(1) $4.75 for each quarter hour spent by 
clerical personnel in searching for or review-
ing records. 

(2) When a search or review cannot be per-
formed by clerical personnel, $10.25 for each 
quarter hour spent by professional personnel 
in searching or reviewing records. 

(3) When searches require the expertise of a 
computer specialist, staff time for program-
ming and performing searches will be 
charged at $10.25 per quarter hour. For 
searches of records stored on personal com-
puters used as workstations by Commission 
staff and shared access network servers, the 
computer processing time is included in the 
search time for the staff member using the 
workstation as set forth in paragraph (a) of 
this appendix. 

(4) Document duplication, including com-
puter printouts, will be charged at $0.15 per 
page. 

(5) For copies of materials other than 
paper records, the requester will be charged 
the actual cost of materials and reproduc-
tion, including the time of clerical personnel 
at a rate of $4.75 per quarter hour. 

(6) When a request has been made and 
granted to examine Commission records at 
an office of the Commission other than the 
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office in which the records are routinely 
maintained, the requester: 

(i) Will reimburse the Commission for the 
actual cost of transporting the records; and 

(ii) Will be charged at a rate of $4.75 for 
each quarter hour spent by clerical personnel 
in preparing the records for transit. 

(7) For certifying that requested records 
are true copies, the charge will be $3.00 per 
certification. 

(8) Upon request, records will be mailed by 
means of overnight or express mail at the fee 
of $10.00 per package mailed. 

(b) Waiver or reduction of fees. Fees will be 
waived or reduced by the Commission if: 

(1) The fee is less than or equal to $10.00, 
the approximate cost to the Commission of 
collecting the fee; or, 

(2) If the Commission determines that the 
disclosure of the information is likely to 
contribute significantly to public under-
standing of the operations or activities of 
the government and is not primarily in the 
commercial interest of the requester. 

(c) Applicability of fees. Fees shall be 
charged even if no records are ultimately 
furnished to the requester. Fees apply to var-
ious types of requests as follows. 

(1) Commercial use request. Fees for search 
time, review time and duplication of records 
will be charged to requests from or on behalf 
of one who seeks information for a user or 
purpose that furthers the commercial, trade 
or profit interests of the requester or the 
person on whose behalf the request is made. 

(2) Educational institution or noncommercial 
scientific institution. Only duplication fees 
will be charged to schools or to organiza-
tions which operate solely for the purpose of 
scientific research, the results of which are 
not intended to promote any particular prod-
uct or industry. No charge will be made for 
the first 100 pages duplicated or for search or 
review time. 

(3) Representative of the news media. Only 
duplication fees will be charged to any per-
son actively gathering news for an entity 
that is organized and operated to publish or 
broadcast news to the public. No charge will 
be made for the first 100 pages duplicated or 
for search or review time. 

(4) Other requesters. Fees for search time 
and duplication will be charged to requesters 
who are not covered by one of the categories 
above. No charge will be made for the first 
two hours of search time, the first 100 pages 
of duplication, or for review time. If the 
search is for records stored in a computer 
format, a combination of computer oper-
ation charges and search time charges will 
be waived up to the equivalent of two hours 
of professional search time. 

(d) Aggregation of requests. For purposes of 
determining fees, the Commission may ag-
gregate reasonably related requests if mul-
tiple requests are made within a 30-day pe-
riod or if there is a solid basis for believing 

that multiple requests were made solely to 
avoid fees. 

(e) Notification of fees. A request for Com-
mission records may state that the party is 
willing to pay fees up to a stated limit for 
services to be provided in searching, review-
ing and duplicating requested records. If 
such a statement is made, no work will be 
done that will result in fees beyond the stat-
ed limit without written authorization. If no 
limit is stated, no work will be done that 
will result in fees in excess of $25.00 without 
written authorization from the requester. 

(f) Advance payment of fees. The Commis-
sion may request advance payment of all or 
part of the fee (i) when fees are expected to 
exceed $250; or (ii) when a requester has pre-
viously failed to pay fees in a timely fashion. 

(g) Payment of fees. Payment should be 
made by check or money order payable to 
the Commodity Futures Trading Commis-
sion. 

(h) Interest on fees. The Commission will 
begin charging interest on unpaid bills start-
ing on the 31th day following the day on 
which the bill was sent. Interest will be at 
the rate prescribed in 31 U.S.C. 3717. 

(i) Collection of fees. If fees not paid, the 
Commission may disclose debts to appro-
priate authorities for collection or to con-
sumer reporting agencies. 

[52 FR 19308, May 22, 1987, as amended at 64 
FR 27, Jan. 4, 1999; 69 FR 67507, Nov. 18, 2004] 

APPENDIX C TO PART 145 [RESERVED] 

PART 146—RECORDS MAINTAINED 
ON INDIVIDUALS 

Sec. 
146.1 Purpose and scope. 
146.2 Definitions. 
146.3 Requests by an individual for informa-

tion or access. 
146.4 Procedures for identifying the indi-

vidual making the request. 
146.5 Disclosure of requested information to 

individuals; fees for copies of records. 
146.6 Disclosure to third parties. 
146.7 Content of systems of records. 
146.8 Amendment of a record. 
146.9 Appeals to the Commission. 
146.10 Information supplied by the Commis-

sion when collecting information from an 
individual. 

146.11 Public notice of records systems. 
146.12 Exemptions. 
146.13 Inspector General exemptions. 

APPENDIX A TO PART 146—FEES FOR COPIES OF 
RECORDS REQUESTED UNDER THE PRIVACY 
ACT OF 1974 

AUTHORITY: 88 Stat. 1896 (5 U.S.C. 552a), as 
amended; 88 Stat. 1389 (7 U.S.C. 4a(j)). 
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