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interest. A contributes a plant valued at $250
million and $100 million in cash. B contrib-
utes $350 million in cash. Because each is ac-
quiring non-corporate interests, valued in
excess of $50 million (as adjusted) which con-
fer control of LLP both A and B are acquiring
persons in the formation. Each must now de-
termine if the exemption in §802.4 is applica-
ble to their acquisitions of non-corporate in-
terests in LP. For A, LP’s exempt assets con-
sist of all of the cash contributed by A and
B (pursuant to §801.21) and A’s contribution
of the plant (pursuant to §802.30(c)). Because
all of the assets of LP are exempt with re-
gard to A, A’s acquisition of non-corporate
interests in LP is exempt under §802.4. For B,
LP’s exempt assets include only the cash
contributions by A and B. The plant contrib-
uted by A, valued at $250 million is not ex-
empt under §802.30(c) with regard to B. Be-
cause LP has non-exempt assets in excess of
$50 million (as adjusted) with regard to B,
B’s acquisition of non-corporate interests in
LP is not exempt under §802.4. B must now
value its acquisition of non-corporate inter-
ests pursuant to §801.10(d) and because the
value of the non-corporate interests is the
same as B’s contribution to the formation
($350 million), the value exceeds $200 million
(as adjusted) and B must file notification
prior to acquiring non-corporate interests in
LP. See additional examples following
§§802.30(c) and 802.4.

[70 FR 11512, Mar. 8, 2005]

§801.90 Transactions or devices for
avoidance.

Any transaction(s) or other device(s)
entered into or employed for the pur-
pose of avoiding the obligation to com-
ply with the requirements of the act
shall be disregarded, and the obligation
to comply shall be determined by ap-
plying the act and these rules to the
substance of the transaction.

Examples: 1. Suppose corporations A and B
wish to form a joint venture. A and B con-
template a total investment of over $100 mil-
lion (as adjusted) in the joint venture; per-
sons ‘“‘A” and ‘“B” each have total assets in
excess of $100 million (as adjusted). Instead
of filing notification pursuant to §801.40, A
creates a new subsidiary, Al, which issues
half of its authorized shares to A. Assume
that Al has total assets of $3000. “A” then
sells 50 percent of its Al stock to “B’ for
$1500. Thereafter, “A’” and ‘B’ each con-
tribute in excess of $560 million (as adjusted)
to Al in exchange for the remaining author-
ized Al stock (one-fourth each to “A’ and
“B”). A’s creation of Al was exempt under
Sec. 802.30; its $1500 sale of Al stock to “B”
did not meet the size-of-transaction filing
threshold in Section 7A(a)(2)(B); and the sec-
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ond acquisition of stock in Al by “A” and
“B” was exempt under §802.30 and Sections
TA(c)(3) and (10). Since this scheme appears
to be for the purpose of avoiding the require-
ments of the act, the sequence of trans-
actions will be disregarded. The transactions
will be viewed as the formation of a joint
venture corporation by ‘“A’” and ‘B’ having
over $10 million (as adjusted) in assets. Such
a transaction would be covered by §801.40
and ““A” and “B” must file notification and
observe the waiting period.

2. Suppose ‘A’ wholly owns and operates a
chain of twenty retail hardware stores, each
of which is separately incorporated and has
assets of less than $10 million. The aggregate
fair market value of the assets of the twenty
store corporations is in excess of $50 million
(as adjusted). ‘““A’’ proposes to sell the stores
to “B” for in excess of $50 million (as ad-
justed). For various reasons it is decided
that “B” will buy the stock of each of the
store corporations from ‘‘A.” Instead of fil-
ing notification and observing the waiting
period as contemplated by the act, “A” and
“B” enter into a series of five stock pur-
chase-sale agreements for $12 million each.
Under the terms of each contract, the stock
of four stores will pass from ‘A’ to “B”’. The
five agreements are to be consummated on
five successive days. Because after each of
these transactions the store corporations are
no longer part of the acquired person
(§801.13(a) does not apply because control has
passed, see §801.2), and because $12 million is
below the size-of-transaction filing threshold
of Section 7A(a)(2)(B), none of the con-
templated acquisitions would be subject to
the requirements of the act. However, if the
stock of all of the store corporations were to
be purchased in one transaction, no exemp-
tion would be applicable, and the act’s re-
quirements would have to be met. Because it
appears that the purpose of making five sep-
arate contracts is to avoid the requirements
of the act, this section would ignore the form
of the separate transactions and consider the
substance to be one transaction requiring
compliance with the act.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8691, Feb. 1, 2001; 67 FR 11903, Mar. 18,
2002; 70 FR 4992, Jan. 31, 2005]

PART 802—EXEMPTION RULES

Sec.

802.1 Acquisitions of goods in the ordinary
course of business.

802.2 Certain acquisitions of real property
assets.

802.3 Acquisitions of carbon-based mineral
reserves.

802.4 Acquisitions of voting securities of
issuers or non-corporate interests in un-
incorporated entities holding certain as-
sets the acquisition of which is exempt.
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802.5 Acquisitions of investment rental
property assets.

802.6 Federal agency approval.

802.8 Certain supervisory acquisitions.

802.9 Acquisition solely for the purpose of
investment.

802.10 Stock dividends and splits; reorga-
nizations.

802.20 [Reserved]

802.21 Acquisitions of voting securities not
meeting or exceeding greater notifica-
tion threshold (as adjusted).

802.23 Amended or renewed tender offers.

802.30 Intraperson transactions.

802.31 Acquisitions of convertible voting se-
curities.

802.35 Acquisitions by employee trusts.

802.40 Exempt formation of corporations or
unincorporated entities.

802.41 Corporations or unincorporated enti-
ties at time of formation.

802.42 Partial exemption for acquisitions in
connection with the formation of certain
joint ventures or other corporations.

802.50 Acquisitions of foreign assets.

802.51 Acquisitions of voting securities of a
foreign issuer.

802.52 Acquisitions by or from foreign gov-
ernmental entities.

802.53 Certain foreign banking transactions.

802.60 Acquisitions by securities under-
writers.

802.63 Certain acquisitions by creditors and
insurers.

802.64 Acquisitions of voting securities by
certain institutional investors.

802.65 Exempt acquisition of non-corporate
interests in financing transactions.

802.70 Acquisitions subject to order.

802.71 Acquisitions by gift, intestate succes-
sion or devise, or by irrevocable trust.
802.80 Transitional rule for transactions in-

vestigated by the agencies.

AUTHORITY: 15 U.S.C. 18a(d).

SOURCE: 43 FR 33544, July 31, 1978, unless
otherwise noted.

§802.1 Acquisitions of goods in the or-
dinary course of business.

Pursuant to section TA(c)(1) of the
Clayton Act (the ‘“‘Act”), acquisitions
of goods transferred in the ordinary
course of business are exempt from the
notification requirements of the Act.
This section identifies certain acquisi-
tions of goods that are exempt as
transfers in the ordinary course of
business. This section also identifies
certain acquisitions of goods that are
not in the ordinary course of business
and, therefore, do not qualify for the
exemption.

(a) Operating unit. An acquisition of
all or substantially all the assets of an

§802.1

operating unit is not an acquisition in
the ordinary course of business. Oper-
ating unit means assets that are oper-
ated by the acquired person as a busi-
ness undertaking in a particular loca-
tion or for particular products or serv-
ices, even though those assets may not
be organized as a separate legal entity.

(b) New goods. An acquisition of new
goods is in the ordinary course of busi-
ness, except when the goods are ac-
quired as part of an acquisition de-
scribed in paragraph (a) of this section.

(¢c) Current supplies. An acquisition of
current supplies is in the ordinary
course of business, except when ac-
quired as part of an acquisition de-
scribed in paragraph (a) of this section.
The term ‘‘current supplies’ includes
the following kinds of new or used as-
sets:

(1) Goods acquired and held solely for
the purpose of resale or leasing to an
entity not within the acquiring person
(e.g., inventory),

(2) Goods acquired for consumption
in the acquiring person’s business (e.g.,
office supplies, maintenance supplies
or electricity), and

(3) Goods acquired to be incorporated
in the final product (e.g., raw materials
and components).

(d) Used durable goods. A good is ‘“‘du-
rable’ if it is designed to be used re-
peatedly and has a useful life greater
than one year. An acquisition of used
durable goods is an acquisition in the
ordinary course of business if the goods
are not acquired as part of an acquisi-
tion described in paragraph (a) of this
section and any of the following cri-
teria are met:

(1) The goods are acquired and held
solely for the purpose of resale or leas-
ing to an entity not within the acquir-
ing person; or

(2) The goods are acquired from an
acquired person who acquired and has
held the goods solely for resale or leas-
ing to an entity not within the ac-
quired person; or

(3) The acquired person has replaced,
by acquisition or lease, all or substan-
tially all of the productive capacity of
the goods being sold within six months
of that sale, or the acquired person has
in good faith executed a contract to re-
place within six months after the sale,
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by acquisition or lease, all or substan-
tially all of the productive capacity of
the goods being sold; or

(4) The goods have been used by the
acquired person solely to provide man-
agement and administrative support
services for its business operations, and
the acquired person has in good faith
executed a contract to obtain substan-
tially similar services as were provided
by the goods being sold. Management
and administrative support services in-
clude services such as accounting,
legal, purchasing, payroll, billing and
repair and maintenance of the acquired
person’s own equipment. Manufac-
turing, research and development, test-
ing and distribution (i.e., warehousing
and transportation) are not considered
management and administrative sup-
port services.

Examples: 1. Greengrocer Inc. intends to
sell to ““A” all of the assets of one of the 12
grocery stores that it owns and operates
throughout the metropolitan area of City X.
Each of Greengrocer’s stores constitutes an
operating unit, i.e., a business undertaking
in a particular location. Thus ‘““A’s’’ acquisi-
tion is not exempt as an acquisition in the
ordinary course of business. However, the ac-
quisition will not be subject to the notifica-
tion requirements if the acquisition price or
fair market value of the store’s assets does
not exceed $50 million (as adjusted).

2. ““A,” a manufacturer of airplane engines,
agrees to pay in excess of $50 million (as ad-
justed) to ““B,” a manufacturer of airplane
parts, for certain new engine components to
be used in the manufacture of airplane en-
gines. The acquisition is exempt under
§802.1(b) as new goods as well as under
§802.1(c)(3) as current supplies.

3. ““A,” a power generation company, pro-
poses to purchase from ‘‘B,”” a coal company,
in excess of $560 million (as adjusted) of coal
under a long-term contract for use in its fa-
cilities to supply electric power to a regional
public utility and steam to several industrial
sites. This transaction is exempt under
§802.1(c)(2) as an acquisition of current sup-
plies. However, if ‘“A”’ proposed to purchase
coal reserves rather than enter into a con-
tract to acquire output of a coal mine, the
acquisition would not be exempt as an acqui-
sition of goods in the ordinary course of
business. The acquisition may still be ex-
empt pursuant to §802.3(b) as an acquisition
of reserves of coal if the requirements of that
section are met.

4. ““A,” a national producer of canned fruit,
preserves, jams and jellies, agrees to pur-
chase from ‘B’ for in excess of $50 million
(as adjusted) a total of 20,000 acres of or-
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chards and vineyards in several locations
throughout the U.S. ‘““A” plans to harvest
the fruit from the acreage for use in its can-
ning operations. The acquisition is not ex-
empt under this section because orchards
and vineyards are real property, not
‘‘goods.” If, on the other hand, ‘A’ had con-
tracted to acquire from ‘B’ the fruit and
grapes harvested from the orchards and vine-
yards, the acquisition would qualify for the
exemption as an acquisition of current sup-
plies under paragraph (c)(3) of this section.
Although the transfer of orchards and vine-
yards is not exempt under this section, the
acquisition could be exempt under §802.2(g)
as an acquisition of agricultural property.

5. “A,” a railcar leasing company, will pur-
chase in excess of $560 million (as adjusted) of
new railcars from a railcar manufacturer in
order to expand its existing fleet of cars
available for lease. The transaction is ex-
empt under §802.1(b) as an acquisition of new
goods and §802.1(c), as an acquisition of cur-
rent supplies. If ‘““A” subsequently sells the
railcars to ““C,” a commercial railroad com-
pany, that acquisition would be exempt
under §802.1(d)(2), provided that “A” ac-
quired and held the railcars solely for resale
or leasing to an entity not within itself.

6. ““A,” a major oil company, proposes to
sell two of its used oil tankers for in excess
of $560 million (as adjusted) to ‘“B,” a dealer
who purchases oil tankers from the major
U.S. oil companies. “B’s’ acquisition of the
used oil tankers is exempt under §802.1(d)(1)
provided that B’ is actually acquiring ben-
eficial ownership of the used tankers and is
not acting as an agent of the seller or pur-
chaser.

7. “A,”’ a cruise ship operator, plans to sell
for in excess of $560 million (as adjusted) one
of its cruise ships to ‘“B,”” another cruise ship
operator. ‘A’ has, in good faith, executed a
contract to acquire a new cruise ship with
substantially the same capacity from a man-
ufacturer. The contract specifies that “A”
will receive the new cruise ship within one
month after the scheduled date of the sale of
its used cruise ship to “B.”” Since ‘B’ is ac-
quiring a used durable good that “A’” has
contracted to replace within six months of
the sale, the acquisition is exempt under
§802.1(d)(3).

8. ““A,” a luxury cruise ship operator, pro-
poses to sell to “B,” a credit company en-
gaged in the ordinary course of its business
in lease financing transactions, its fleet of
six passenger ships under a 10-year sale/
leaseback arrangement. That acquisition is
exempt pursuant to §802.1(d)(1), used durable
goods acquired for leasing purposes. The ac-
quisition is also exempt under §802.63(a) as a
bona fide credit transaction entered into in
the ordinary course of ‘“B’s’ business. ‘“B”
now proposes to sell the ships, subject to the
current lease financing arrangement, to *“‘C,”

716



Federal Trade Commission

another lease financing company. This trans-
action is exempt under §§802.1(d)(1) and
802.1(d)(2).

9. Three months ago ‘““A,” a manufacturing
company, acquired several new machines
that will replace equipment on one of its pro-
duction lines. ‘“A’s’ capacity to produce the
same products increased modestly when the
integration of the new equipment was com-
pleted. ‘“‘B,” a manufacturing company that
produces products similar to those produced
by ‘“A,” has entered into a contract to ac-
quire for in excess of $560 million (as adjusted)
the machinery that ‘“A’ replaced. Delivery
of the equipment by ‘““A” to “B’’ is scheduled
to occur within thirty days. Since ‘A’ pur-
chased new machinery to replace the produc-
tive capacity of the used equipment, which it
sold within six months of the purchase of the
new equipment, the acquisition by ‘“B”’ is ex-
empt under §802.1(d)(3).

10. ““A” will sell to “B” for in excess of $50
million (as adjusted) all of the equipment
““A” uses exclusively to perform its billing
requirements. ““B”’ will use the equipment to
provide ‘‘A’s” billing needs pursuant to a
contract which “A” and ‘B’ executed 30
days ago in conjunction with the equipment
purchase agreement. Although the assets
“B” will acquire make up essentially all of
the assets of one of ‘“A’s” management and
administrative support services divisions,
the acquisition qualifies for the exemption
under §802.1(d)(4) because a company’s inter-
nal management and administrative support
services, however organized, are not an oper-
ating unit as defined by §802.1(a). Manage-
ment and administrative support services
are not a ‘‘business undertaking’’ as that
term is used in §802.1(a). Rather, they pro-
vide support and benefit to the company’s
operating units and support the company’s
business operations. However, if the assets
being sold also derived revenues from pro-
viding billing services for third parties, then
the transfer of these assets would not be ex-
empt under §802.1(d)(4), since the equipment
is not being used solely to provide manage-
ment and administrative support services to
CAT.

11. ““A,” a manufacturer of pharmaceutical
products, and ‘B’ have entered into a con-
tract under which “B’” will provide all of
““A’s”” research and development needs. Pur-
suant to the contract, ‘B’’ will also purchase
all of the equipment that “A” formerly used
to perform its own research and development
activities. The sale of the equipment is not
an exempt transaction under §802.1(d)(3) be-
cause ‘A’ is not replacing the productive ca-
pacity of the equipment being sold. The sale
is also not exempt under §802.1(d)(4), because
functions such as research and development
and testing are not management and admin-
istrative support services of a company but
are integral to the design, development or
production of the company’s products.

§802.2

12. ““A,” an automobile manufacturer, is
discontinuing its manufacture of metal seat
frames for its cars. ‘“A’ enters into a con-
tract with “B,” a manufacturer of various
fabricated metal products, to sell its seat
frame production lines and to purchase from
“B’ all of its metal seat frame needs for the
next five years. This transfer of productive
capacity by ‘“A” is not exempt pursuant to
§802.1(d)(3), since ‘“‘A” is not replacing the
productive capacity of the equipment being
sold. The acquisition is also not exempt
under §802.1(d)(4). ‘‘A’s” sale of production
lines is not the transfer of goods that provide
management and administrative services to
support the business operations of’A’’; this
manufacturing equipment is an integral part
of ““A’s”” production operations.

[61 FR 13684, Mar. 28, 1996, as amended at 66
FR 8691, Feb. 1, 2001; 70 FR 4993, Jan. 31, 2005;
83 FR 32770, July 16, 2018]

§802.2 Certain acquisitions of real

property assets.

(a) New facilities. An acquisition of a
new facility shall be exempt from the
requirements of the act. A new facility
is a structure that has not produced in-
come and was either constructed by
the acquired person for sale or held at
all times by the acquired person solely
for resale. The new facility may in-
clude realty, equipment or other assets
incidental to the ownership of the new
facility. In an acquisition that includes
a new facility, the transfer of any
other assets shall be subject to the re-
quirements of the act and these rules
as if they were being acquired in a sep-
arate acquisition.

(b) Used facilities. An acquisition of a
used facility shall be exempt from the
requirements of the act if the facility
is acquired from a lessor that has held
title to the facility for financing pur-
poses in the ordinary course of the les-
sor’s business by a lessee that has had
sole and continuous possession and use
of the facility since it was first built as
a new facility. The used facility may
include realty, equipment or other as-
sets associated with the operation of
the facility. In an acquisition that in-
cludes a used facility that meets the
requirements of this paragraph, the
transfer of any other assets shall be
subject to the requirements of the act
and these rules as if they were acquired
in a separate transaction.

(c) Unproductive real property. An ac-
quisition of unproductive real property
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shall be exempt from the requirements
of the act. In an acquisition that in-
cludes unproductive real property, the
transfer of any assets that are not un-
productive real property shall be sub-
ject to the requirements of the act and
these rules as if they were being ac-
quired in a separate acquisition.

(1) Subject to the limitations of
(¢)(2), unproductive real property is
any real property, including raw land,
structures or other improvements (but
excluding equipment), associated pro-
duction and exploration assets as de-
fined in §802.3(c), natural resources and
assets incidental to the ownership of
the real property, that has not gen-
erated total revenues in excess of $5
million during the thirty-six (36)
months preceding the acquisition.

(2) Unproductive real property does
not include the following:

(i) Manufacturing or non-manufac-
turing facilities that have not yet
begun operation;

(ii) Manufacturing or non-manufac-
turing facilities that were in operation
at any time during the twelve (12)
months preceding the acquisition; and

(iii) Real property that is either adja-
cent to or used in conjunction with
real property that is not unproductive
real property and is included in the ac-
quisition.

(d) Office and residential property. (1)
An acquisition of office or residential
property shall be exempt from the re-
quirements of the act. In an acquisi-
tion that includes office or residential
property, the transfer of any assets
that are not office or residential prop-
erty shall be subject to the require-
ments of the act and these rules as if
such assets were being transferred in a
separate acquisition.

(2) Office and residential property is
real property that is used primarily for
office or residential purposes. In deter-
mining whether real property is used
primarily for office or residential pur-
poses, all real property, the acquisition
of which is exempt under another pro-
vision of the act and these rules, shall
be excluded from the determination.
Office and residential property in-
cludes:

(i) Office buildings,

(ii) Residences,
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(iii) Common areas on the property,
including parking and recreational fa-
cilities, and

(iv) Assets incidental to the owner-
ship of such property, including cash,
prepaid taxes or insurance, rental re-
ceivables and the like.

(3) If the acquisition includes the
purchase of a business conducted on
the office and residential property, the
transfer of that business, including the
space in which the business is con-
ducted, shall be subject to the require-
ments of the act and these rules as if
such business were being transferred in
a separate acquisition.

(e) Hotels and motels. (1) An acquisi-
tion of a hotel or motel, its improve-
ments such as golf, swimming, tennis,
restaurant, health club or parking fa-
cilities (but excluding ski facilities),
and assets incidental to the ownership
and operation of the hotel or motel
(e.g., prepaid taxes or insurance, man-
agement contracts and licenses to use
trademarks associated with the hotel
or motel being acquired) shall be ex-
empt from the requirements of the act.
In an acquisition that includes a hotel
or motel, the transfer of any assets
that are not a hotel or motel, its im-
provements such as golf, swimming,
tennis, restaurant, health club or park-
ing facilities (but excluding ski facili-
ties) and assets incidental to the own-
ership of the hotel or motel, shall be
subject to the requirements of the act
and these rules as if they were being
acquired in a separate acquisition.

(2) Notwithstanding paragraph (1) of
the section, an acquisition of a hotel or
motel that includes a gambling casino
shall be subject to the requirements of
the act and these rules.

(f) Recreational land. An acquisition
of recreational land shall be exempt
from the requirements of the act. Rec-
reational land is real property used pri-
marily as a golf course or a swimming
or tennis club facility, and assets inci-
dental to the ownership of such prop-
erty. In an acquisition that includes
recreational land, the transfer of any
property or assets that are not rec-
reational land shall be subject to the
requirements of the act and these rules
as if they were being acquired in a sep-
arate acquisition.
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(g) Agricultural property. An acquisi-
tion of agricultural property and assets
incidental to the ownership of such
property shall be exempt from the re-
quirements of the Act. Agricultural
property is real property that pri-
marily generates revenues from the
production of crops, fruits, vegetables,
livestock, poultry, milk and eggs (cer-
tain activities within NAICS sector 11).

(1) Agricultural property does not in-
clude either:

(i) Processing facilities such as poul-
try and livestock slaughtering, proc-
essing and packing facilities; or

(ii) Any real property and assets ei-
ther adjacent to or used in conjunction
with processing facilities that are in-
cluded in the acquisition; or

(iii) Timberland or other real prop-
erty that generates revenues from ac-
tivities within NAICS subsector 113
(Forestry and logging) or NAICS indus-
try group 1153 (Support activities for
forestry and logging).

(2) In an acquisition that includes ag-
ricultural property, the transfer of any
assets that are not agricultural prop-
erty or assets incidental to the owner-
ship of such property (cash, prepaid
taxes or insurance, rentals receivable
and the like) shall be subject to the re-
quirements of the act and these rules
as if such assets were being transferred
in a separate acquisition.

(h) Retail rental space; warehouses. An
acquisition of retail rental space (in-
cluding shopping centers) or ware-
houses and assets incidental to the
ownership of retail rental space or
warehouses shall be exempt from the
requirements of the act, except when
the retail rental space or warehouse is
to be acquired in an acquisition of a
business conducted on the real prop-
erty. In an acquisition that includes re-
tail rental space or warehouses, the
transfer of any assets that are neither
retail rental space nor warehouses
shall be subject to the requirements of
the act and these rules as if such assets
were being transferred in a separate ac-
quisition.
Examples. 1. ““A,” a major automobile man-
ufacturer, builds a new automobile plant in
anticipation of increased demand for its cars.
The market does not improve and ‘“A’ never
occupies the facility. ‘““A” then sells the fa-
cility, which is fully equipped and ready for

§802.2

operation, to ‘‘B,” another automobile man-
ufacturer. The acquisition of this plant, in-
cluding any equipment and assets associated
with its operation, is not exempt as an ac-
quisition of a new facility, even though the
facility has not produced any income, since
‘“A” did not construct the facility for sale or
hold it at all times solely for resale. Also,
the acquisition is not exempt as an acquisi-
tion of unproductive property, because man-
ufacturing facilities that have not yet begun
operations are explicitly excluded from that
exemption.

2. “B,” a subsidiary of ‘“A,” a financial in-
stitution, acquired a newly constructed
power plant, which it leased to ‘X’ pursuant
to a lease financing arrangement. ‘“A’s’’ ac-
quisition of the plant through B was exempt
under §802.63(a) as a bona fide credit trans-
action entered into in the ordinary course of
“A’s” business. “X” operated the plant as
sole lessee for the next eight years and now
proposes to exercise an option to buy the
plant for in excess of $50 million (as ad-
justed). “X’s” acquisition of the plant is ex-
empt pursuant to §802.2(b). The plant is
being acquired from B, the lessor, which held
title to the plant for financing purposes, and
the purchaser, “X,” has had sole and contin-
uous possession and use of the plant since its
construction.

3. ““A” proposes to acquire a tract of wil-
derness land from ‘B’ for consideration in
excess of $560 million (as adjusted). Copper de-
posits valued in excess of $50 million (as ad-
justed) and timber reserves valued in excess
of $50 million (as adjusted) are situated on
the land and will be conveyed as part of this
transaction. During the last three fiscal
years preceding the sale, the property gen-
erated $50,000 from the sale of a small
amount of timber cut from the reserves two
years ago. ‘“‘A’s” acquisition of the wilder-
ness land from ‘B’ is exempt as an acquisi-
tion of unproductive real property because
the property did not generate revenues ex-
ceeding $5 million during the thirty-six
months preceding the acquisition. The cop-
per deposits and timber reserves are by defi-
nition unproductive real property and, thus,
are not separately subject to the notification
requirements.

4. ““A” proposes to purchase from ‘B> for
in excess of $200 million (as adjusted) an old
steel mill that is not currently operating to
add to ‘“A’s” existing steel production capac-
ity. The mill has not generated revenues dur-
ing the 36 months preceding the acquisition
but contains equipment valued in excess of
$50 million (as adjusted) that ‘““A” plans to
refurbish for use in its operations. ““A’s’ ac-
quisition of the mill and the land on which it
is located is exempt as unproductive real
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property. However, the transfer of the equip-
ment and any assets other than the unpro-
ductive property is not exempt and is sepa-
rately subject to the notification require-
ments of the act.

5. ““A”’ proposes to purchase two downtown
lots, Parcels 1 and 2, from ‘“‘B’’ for in excess
of $60 million (as adjusted). Parcel 1, located
in the southwest section, contains no struc-
tures or improvements. A hotel is located in
the northeast section on Parcel 2, and it has
generated $9 million in revenues during the
past three years. The purchase of Parcel 1 is
exempt if it qualifies as unproductive real
property, i.e., it has not generated annual
revenues in excess of $6 million in the three
fiscal years prior to the acquisition. Parcel 2
is not unproductive real property, but its ac-
quisition is exempt under §802.2(e) as the ac-
quisition of a hotel.

6. ““A” plans to purchase from ‘“‘B,”” a man-
ufacturer, a newly-constructed building that
‘B’ had intended to equip for use in its man-
ufacturing operations. ‘B’ was unable to se-
cure financing to purchase the necessary
equipment and ‘‘A”’, also a manufacturer,
will be required to invest in excess of $50 mil-
lion (as adjusted) in order to equip the build-
ing for use in its production operations. This
building is not a new facility under §802.2 (a),
because it was not constructed or held by
“B” for sale or resale. However, the acquisi-
tion of the building qualifies for exemption
as unproductive real property pursuant to
§802.2(c)(1). The building is not yet a manu-
facturing facility since it does not contain
equipment and requires significant capital
investment before it can be used as a manu-
facturing facility.

7. ““A” proposes to purchase from ‘‘B,” for
in excess of $50 million (as adjusted), a 100
acre parcel of land that includes a currently
operating factory occupying 10 acres. The
other 90 adjoining acres are vacant and un-
improved and are used by ‘B’ for storage of
supplies and equipment. The factory and the
unimproved acreage have an aggregate fair
market value of in excess of $560 million (as
adjusted). The transaction is not exempt
under §802.2(c) because the vacant property
is adjacent to property occupied by the oper-
ating factory. Moreover, if the 90 acres were
not adjacent to the 10 acres occupied by the
factory, the transaction would not be exempt
because the 90 acres are being used in con-
junction with the factory being acquired and
thus are not unproductive property.

8. “X” proposes to buy a five-story build-
ing from ‘“Y.”” The ground floor of this build-
ing houses a department store, and “X”’ cur-
rently leases the third floor to operate a
medical laboratory. The remaining three
floors are used for offices. “X’’ is not acquir-
ing the business of the department store. Be-
cause the ground floor is rental retail space,
the acquisition of which is exempt under
§802.2(h), this part of the building is excluded
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from the determination of whether the build-
ing is used primarily for office purposes. The
laboratory is therefore the only non-office
use, and, since it makes up 25 percent of the
remainder of the building, the building is
used 75 percent for offices. Thus the building
qualifies as an office building and its acquisi-
tion is therefore exempt under §802.2(d).

9. “A” intends to acquire three shopping
centers from ‘B’ for a total of in excess of
$200 million (as adjusted). The anchor stores
in two of the shopping centers are depart-
ment stores, the businesses of which “A” is
buying from ‘B’ as part of the overall trans-
action. The acquisition of the shopping cen-
ters is an acquisition of retail rental space
that is exempt under §802.2(h). However,
“A’s” acquisition of the department store
businesses, including the portion of the shop-
ping centers that the two department stores
being purchased occupy, are separately sub-
ject to the notification requirements. If the
value of these assets exceeds $50 million (as
adjusted), ““A” must comply with the re-
quirements of the act for this part of the
transaction.

10. ““A” wishes to purchase from ‘‘B’’ a par-
cel of land for in excess of $60 million (as ad-
justed). The parcel contains a race track and
a golf course. The golf course qualifies as
recreational land pursuant to §802.2(f), but
the race track is not included in the exemp-
tion. Therefore, if the value of the race track
is more than $50 million (as adjusted), ““A”’
will have to file notification for the purchase
of the race track.

11. ““A”’ intends to purchase a poultry farm
from ‘“B.” The acquisition of the poultry
farm is a transfer of agricultural property
that is exempt pursuant to §802.2(g). If, how-
ever, “B” has a poultry slaughtering and
processing facility on his farm that is in-
cluded in the acquisition, ‘“A’s” acquisition
of the farm is not exempt as an acquisition
of agricultural property because agricultural
property does not include property or assets
adjacent to or used in conjunction with a
processing facility that is included in an ac-
quisition.

12. ““A” proposes to purchase the prescrip-
tion drug wholesale distribution business of
“B” for in excess of $60 million (as adjusted).
The business includes six regional ware-
houses used for ‘‘B’s” national wholesale
drug distribution business. Since ‘A’ is ac-
quiring the warehouses in connection with
the acquisition of ‘“B’s’ prescription drug
wholesale distribution business, the acquisi-
tion of the warehouses is not exempt.

[61 FR 13686, Mar. 28, 1996, as amended at 66
FR 8692, Feb. 1, 2001; 66 FR 23565, May 9, 2001;
67 FR 11903, Mar. 18, 2002; 70 FR 4993, Jan. 31,
2005; 70 FR 11513, Mar. 8, 2005]

720



Federal Trade Commission

§802.3 Acquisitions of carbon-based

mineral reserves.

(a) An acquisition of reserves of oil,
natural gas, shale or tar sands, or
rights to reserves of oil, natural gas,
shale or tar sands together with associ-
ated exploration or production assets
shall be exempt from the requirements
of the act if the value of the reserves,
the rights and the associated explo-
ration or production assets to be held
as a result of the acquisition does not
exceed $5600 million. In an acquisition
that includes reserves of oil, natural
gas, shale or tar sands, or rights to re-
serves of oil, natural gas, shale or tar
sands and associated exploration or
production assets, the transfer of any
other assets shall be subject to the re-
quirements of the act and these rules
as if they were being acquired in a sep-
arate acquisition.

(b) An acquisition of reserves of coal,
or rights to reserves of coal and associ-
ated exploration or production assets,
shall be exempt from the requirements
of the act if the value of the reserves,
the rights and the associated explo-
ration or production assets to be held
as a result of the acquisition does not
exceed $200 million. In an acquisition
that includes reserves of coal, rights to
reserves of coal and associated explo-
ration or production assets, the trans-
fer of any other assets shall be subject
to the requirements of the act and
these rules as if they were being ac-
quired in a separate acquisition.

(c) Associated exploration or produc-
tion assets means equipment, machin-
ery, fixtures and other assets that are
integral and exclusive to current or fu-
ture exploration or production activi-
ties associated with the carbon-based
mineral reserves that are being ac-
quired. Associated exploration or pro-
duction assets do not include the fol-
lowing:

(1) Any pipeline and pipeline system
or processing facility which transports
or processes oil and gas after it passes
through the meters of a producing field
located within reserves that are being
acquired; and

(2) Any pipeline or pipeline system
that receives gas directly from gas
wells for transportation to a natural
gas processing facility or other des-
tination.

§802.4

Examples: 1. ““‘A” proposes to purchase from
“B” for $550 million gas reserves that are not
yet in production and have not generated
any income. ‘“A” will also acquire from “B”’
for $280 million producing oil reserves and
associated assets such as wells, compressors,
pumps and other equipment. The acquisition
of the gas reserves is exempt as a transfer of
unproductive property under §802.2(c). The
acquisition of the oil reserves and associated
assets is exempt pursuant to §802.3(a), since
the value of the reserves and associated as-
sets does not exceed the $500 million limita-
tion.

2. ““A,”” an oil company, proposes to acquire
for $180 million oil reserves currently in pro-
duction along with field pipelines and treat-
ing and metering facilities which serve such
reserves exclusively. The acquisition of the
reserves and the associated assets are ex-
empt. ““A” will also acquire from ‘B’ for in
excess of $60 million (as adjusted) a natural
gas processing plant and its associated gath-
ering pipeline system. This acquisition is not
exempt since §802.3(c) excludes these assets
from the exemption in §802.3 for transfers of
associated exploration or production assets.

3. ““A,” an oil company, proposes to acquire
a coal mine currently in operation and asso-
ciated production assets for $90 million from
“B,” an oil company. ‘A’ will also purchase
from “‘B” producing oil reserves valued at
$100 million and an oil refinery valued at $13
million. The acquisition of the coal mine and
the oil reserves is exempt pursuant to §802.3.
Although §802.3(c) excludes the refinery from
the exemption in §802.3 for transfers of asso-
ciated exploration and production assets,
““A’s” acquisition of the refinery is not sub-
ject to the notification requirements of the
act because its value does not exceed $50 mil-
lion (as adjusted).

4. “X” proposes to acquire from ‘‘Z’’ coal
reserves which, together with associated ex-
ploration assets, are valued at $230 million.
Since the value of the reserves and the assets
exceeds the $200 million Ilimitation in
§802.3(b), this transaction is not exempt
under §802.3. However, if the coal reserves
qualify as unproductive property under the
requirements of §802.2(c), their acquisition,
along with the acquisition of their associ-
ated assets, would be exempt.

[61 FR 13688, Mar. 28, 1996, as amended at 66
FR 8692, Feb. 1, 2001; 70 FR 4994, Jan. 31, 2005]

§802.4 Acquisitions of voting securi-
ties of issuers or non-corporate in-
terests in unincorporated entities
holding certain assets the acquisi-
tion of which is exempt.

(a) An acquisition of voting securi-
ties of an issuer or non-corporate inter-
ests in an unincorporated entity whose
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assets together with those of all enti-
ties it controls consist or will consist
of assets whose acquisition is exempt
from the requirements of the Act pur-
suant to section 7TA(c) of the Act, this
part 802, or pursuant to §801.21, is ex-
empt from the reporting requirements
if the acquired issuer or unincor-
porated entity and all entities it con-
trols do not hold non-exempt assets
with an aggregate fair market value of
more than $50 million (as adjusted).
The value of voting or non-voting secu-
rities of any other issuer or interests in
any unincorporated entity not included
within the acquired issuer or unincor-
porated entity does not count toward
the $560 million (as adjusted) limitation
for non-exempt assets.

(b) For purposes of paragraph (a) of
this section, the assets of all issuers
and unincorporated entities that are
being acquired from the same acquired
person are included in determining if
the limitation for non-exempt assets is
exceeded.

(c) In connection with paragraph (a)
of this section and §801.15 (b), the value
of the assets of an issuer whose voting
securities or an unincorporated entity
whose non-corporate interests are
being acquired pursuant to this section
shall be the fair market value, deter-
mined in accordance with §801.10(c).

Examples: 1. ““A,” a real estate investment
company, proposes to purchase 100 percent of
the voting securities of C, a wholly-owned
subsidiary of ‘““B,” a construction company.
C’s assets are a newly constructed, never oc-
cupied hotel, including fixtures, furnishings
and insurance policies. The acquisition of
the hotel would be exempt under §802.2(a) as
a new facility and under §802.2(d). Therefore,
the acquisition of the voting securities of C
is exempt pursuant to §802.4(a) since C holds
assets whose direct purchase would be ex-
empt under §802.2 and does not hold non-ex-
empt assets exceeding $50 million (as ad-
justed) in value.

2. “A” proposes to acquire 60 percent of the
voting securities of C from “B.” C’s assets
consist of a portfolio of mortgages valued at
$65 million and a small manufacturing plant
valued at $26 million. The manufacturing
plant is an operating unit for purposes of
§802.1(a). Since the acquisition of the mort-
gages would be exempt pursuant to Section
TA(c)(2) of the act and since the value of the
non-exempt manufacturing plant is less than
$60 million (as adjusted), this acquisition is
exempt under §802.4(a).
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3. ““A” proposes to acquire from ‘B’ 100
percent of the voting securities of each of
three issuers, M, N and O, simultaneously.
M’s assets consist of oil reserves worth $160
million and coal reserves worth $40 million.
N has assets consisting of $130 million of gas
reserves and $100 million of coal reserves. O’s
assets are oil shale reserves worth $140 mil-
lion and a coal mine worth $80 million. Since
““A” is simultaneously acquiring the voting
securities of three issuers from the same ac-
quired person, it must aggregate the assets
of the issuers to determine if any of the limi-
tations in §802.3 is exceeded. As a result of
aggregating the assets of M, N and O, “A’s”
holdings of oil and gas reserves are below the
$500 limitation for such assets in §802.3(a).
However, the aggregated holdings exceed the
$200 million limitation for coal reserves in
§802.3(b). ‘“‘A’s” acquisition therefore is not
exempt, and it must report the entire trans-
action.

[61 FR 13688, Mar. 28, 1996, as amended at 66
FR 8693, Feb. 1, 2001; 70 FR 4994, Jan. 31, 2005;
70 FR 11513, Mar. 8, 2005; 76 FR 42482, July 19,
2011]

§802.5 Acquisitions of investment

rental property assets.

(a) Acquisitions of investment rental
property assets shall be exempt from
the requirements of the act.

(b) Investment rental property as-
sets. ‘“‘Investment rental property as-
sets” means real property that will not
be rented to entities included within
the acquiring person except for the sole
purpose of maintaining, managing or
supervising the operation of the real
property, and will be held solely for
rental or investment purposes. In an
acquisition that includes investment
rental property assets, the transfer of
any property or assets that are not in-
vestment rental property assets shall
be subject to the requirements of the
act and these rules as if they were
being acquired in a separate trans-
action. Investment rental property as-
sets include:

(1) Property currently rented,

(2) Property held for rent but not
currently rented,

(3) Common areas on the property,
and

(4) Assets incidental to the ownership
of property, which may include cash,
prepaid taxes or insurance, rental re-
ceivables and the like.

Example: 1. “X”’, a corporation, proposes to
purchase a sports/entertainment complex
which it will rent to professional sports
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teams and promoters of special events for
concerts, ice shows, sporting events and
other entertainment activities. ““X”’ will pro-
vide office space in the complex for ‘Y, a
management company which will maintain
and manage the facility for “X.”” This acqui-
sition is an exempt acquisition of investment
rental property assets since X’ intends to
rent the facility to third parties and is pro-
viding space within the facility to a manage-
ment company solely to maintain, manage
or supervise the operation of the facility on
its behalf. If, however, *“X’’ controls Z, a con-
cert promoter to whom it also intends to
rent the complex, the acquisition would not
be exempt under §802.5, since the property
would not meet the requirements of
§802.5(b)(1).

2. “X” intends to buy from ‘Y’ a develop-
ment commonly referred to as an industrial
park. The industrial park contains a ware-
house/distribution center, a retail tire and
automobile parts store, an office building,
and a small factory. The industrial park also
contains several parcels of vacant land. If
“X” intends to acquire this industrial park
as investment rental property, the acquisi-
tion will be exempt pursuant to §802.5. If,
however, “X’’ intends to use the factory for
its own manufacturing operations, this ex-
emption would be unavailable. The exemp-
tions in §802.2 for warehouses, rental retail
space, office buildings, and undeveloped land
may still apply and, if the value of the fac-
tory is $50 million (as adjusted) or less, the
entire transaction may be exempted by that
section.

[61 FR 13688, Mar. 28, 1996, as amended at 66
FR 8693, Feb. 1, 2001; 70 FR 4994, Jan. 31, 2005]

§802.6 Federal agency approval.

(a) For the purposes of section TA
(c)(6) and (c)(8), the term information
and documentary material includes one
copy of all documents, application
forms, and all written submissions of
any type whatsoever. In lieu of pro-
viding all such information and docu-
mentary material, or any portion
thereof, one copy of an index describing
such information and documentary ma-
terial may be provided, together with a
certification that any such information
or documentary material not provided
will be provided within 10 calendar
days upon request by the Federal Trade
Commission or Assistant Attorney
General, or a delegated official of ei-
ther. Any material submitted pursuant
to this section shall be submitted to
the offices specified in §803.10(c).

(b)(1) A mixed transaction is one that
has some portion that is exempt under

§802.8

Section TA (¢)(6), (¢)(7) or (c)(8) because
it requires regulatory agency
premerger competitive review and ap-
proval, and another portion that does
not require such review.

(2) The portion of a mixed trans-
action that does not require advance
competitive review and approval by a
regulatory agency is subject to the act
and these rules as if it were being ac-
quired in a separate acquisition.

Example: Bank ‘‘A” acquires Bank ‘“B”,
which owns a financial subsidiary engaged in
securities underwriting. ‘“A’’s acquisition of
“B” requires agency approval by the Office
of the Comptroller of the Currency, the
Board of Governors of the Federal Reserve
System or Federal Deposit Insurance Cor-
poration (depending on whether ‘“A”’ is a na-
tional bank, state member bank, or state
non-member bank under section 18(c) of the
FDI Act), and therefore is exempt from filing
under Section TA (c¢)(7). However, the acqui-
sition of the financial subsidiary is subject
to HSR reporting requirements, and A’ and
B’ each must make a filing for that portion
of the transaction and observe the waiting
period if the act’s thresholds are met.

[43 FR 33544, July 31, 1978, as amended at 48
FR 34435, July 29, 1983; 66 FR 8693, Feb. 1,
2001; 67 FR 11903, Mar. 18, 2002]

§802.8 Certain
tions.

supervisory acquisi-

(a) A merger, consolidation, purchase
of assets, or acquisition requiring agen-
cy approval under sections 403 or 408(e)
of the National Housing Act, 12 U.S.C.
1726, 1730a(e), or under section 5 of the
Home Owners’ Loan Act of 1933, 12
U.S.C. 1464, shall be exempt from the
requirements of the act, including spe-
cifically the filing requirement of Sec-
tion 7A(c)(8), if the agency whose ap-
proval is required finds that approval
of such merger, consolidation, purchase
of assets, or acquisition is necessary to
prevent the probable failure of one of
the institutions involved.

(b)(1) A merger, consolidation, pur-
chase of assets, or acquisition which
requires agency approval under 12
U.S.C. 1817(j) or 12 U.S.C. 1730(q) shall
be exempt from the requirements of
the act if copies of all information and
documentary materials filed with any
such agency are contemporaneously
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filed with the Federal Trade Commis-
sion and the Assistant Attorney Gen-
eral at least 30 days prior to con-
summation of the proposed acquisition.

(2) A transaction described in para-
graph (b)(1) of this section shall be ex-
empt from the requirements of the act,
including specifically the filing re-
quirement, if the agency whose ap-
proval is required finds that approval
of such transaction is necessary to pre-
vent the probable failure of one of the
institutions involved.

[43 FR 33544, July 31, 1978, as amended at 48
FR 34436, July 29, 1983; 67 FR 11903, Mar. 18,
2002]

§802.9 Acquisition solely for the pur-
pose of investment.

An acquisition of voting securities
shall be exempt from the requirements
of the act pursuant to section 7TA(c)(9)
if made solely for the purpose of invest-
ment and if, as a result of the acquisi-
tion, the acquiring person would hold
ten percent or less of the outstanding
voting securities of the issuer, regard-
less of the dollar value of voting securi-
ties so acquired or held.

Examples: 1. Suppose that acquiring person
““A” acquires 6 percent of the voting securi-
ties of issuer X, valued in excess of $50 mil-
lion (as adjusted). If the acquisition is solely
for the purpose of investment, it is exempt
under Section TA(c)(9).

2. After the acquisition in example 1, “A”’
decides to acquire an additional 7 percent of
the voting securities of X. Regardless of
‘““A’’s intentions, the acquisition is not ex-
empt under section TA(c)(9).

3. After the acquisition in example 1, ac-
quiring person ‘‘A’’ decides to participate in
the management of issuer X. Any subsequent
acquisitions of X stock by ‘““A” would not be
exempt under section TA(c)(9).

[43 FR 33544, July 31, 1978, as amended at 66
FR 8693, Feb. 1, 2001; 70 FR 4994, Jan. 31, 2005]

§802.10 Stock dividends and splits; re-
organizations.

(a) The acquisition of voting securi-
ties pursuant to a stock split or pro
rata stock dividend is exempt from the
requirements of the Act under section
TA(c)(10).

(b) An acquisition of non-corporate
interests or voting securities as a re-
sult of the conversion of a corporation
or unincorporated entity into a new en-
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tity is exempt from the requirements
of the Act if:

(1) No new assets will be contributed
to the new entity as a result of the
conversion; and

(2) Either:

(i) As a result of the transaction the
acquiring person does not increase its
per centum holdings in the new entity
relative to its per centum holdings in
the original entity; or

(ii) The acquiring person controlled
the original entity.

Examples: 1. Partners A and B hold 60 per-
cent and 40 percent respectively of the part-
nership interests in C. C is converted to a
corporation in which A and B hold 60 percent
and 40 percent respectively of the voting se-
curities. No new assets are contributed. The
conversion to a corporation is exempt from
notification for both A and B.

2. Shareholder A holds 55% and B holds 45%
of the voting securities of corporation C. C is
converted to a limited liability company in
which A holds 60% and B holds 40% of the
membership interests. No new assets are
contributed. The conversion to a limited li-
ability company is exempt from notification
because A controlled the corporation. If how-
ever, B holds 55% and A holds 45% in the new
limited liability company, the conversion is
not exempt for B and may require notifica-
tion because control changes.

3. Shareholders A, B and C each hold one
third of the voting securities of corporation
X. Pursuant to a reorganization agreement,
A and B each contribute new assets to X and
C contributes cash. X is then being reincor-
porated in a new state. Each of A, B and C
receive one third of the voting securities of
newly reincorporated C. The reincorporation
is not exempt from notification and may be
reportable for A, B and C because of the con-
tribution of new assets.

[70 FR 11513, Mar. 8, 2005]
§802.20 [Reserved]

§802.21 Acquisitions of voting securi-
ties not meeting or exceeding great-
er notification threshold (as ad-
justed).

(a) An acquisition of voting securi-
ties shall be exempt from the require-
ments of the act if:

(1) The acquiring person and all other
persons required by the act and these
rules to file notification filed notifica-
tion with respect to an earlier acquisi-
tion of voting securities of the same
issuer;
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(2) The waiting period with respect to
the earlier acquisition has expired, or
been terminated pursuant to §803.11,
and the acquisition will be con-
summated within 5 years of such expi-
ration or termination; and

(3) The acquisition will not increase
the holdings of the acquiring person to
meet or exceed a notification threshold
(as adjusted) greater than the greatest
notification threshold met or exceeded
in the earlier acquisition.

Examples: 1. In 2004, Corporation A acquired
$63 million of the voting securities of cor-
poration B and both ‘A’ and ‘B’ filed noti-
fication as required, indicating the $50 mil-
lion threshold. Within five years of the expi-
ration of the original waiting period, ‘A’ ac-
quires additional voting securities of B but
not in an amount sufficient to meet or ex-
ceed $100 million (as adjusted) or 50 percent
of the voting securities of B. No additional
notification is required.

2. In 2004, Corporation A acquired $53 mil-
lion of the voting securities of corporation B
and both “A” and ‘B’ filed notification as
required, indicating the $50 million thresh-
old. Suppose that in year three following the
expiration of the waiting period, the $50 mil-
lion notification threshold has been adjusted
to $566 million pursuant to Section TA(a)(2)(a)
of the Act. “A” now intends to acquire an
additional $6 million of the voting securities
of B. ““A” is not required to file another noti-
fication even though it now holds voting se-
curities in excess of the $56 million notifica-
tion threshold (which is greater than the $50
million notification threshold indicated in
its filing), because it has not met or exceed-
ed a notification threshold (as adjusted)
greater than the notification threshold ex-
ceeded in the earlier acquisition (i.e. $100
million (as adjusted) or 50% notification
thresholds).

3. Same facts as in Example 2 above except
now the five year period has expired. Sup-
pose that, the $50 million notification
threshold has been adjusted to $57 million
pursuant to Section TA(a)(2)(a) of the Act.
“A” now holds $58 million of voting securi-
ties of B. Because §802.21(a)(2) is no longer
satisfied, the acquisition of any additional
voting securities of B will require a new fil-
ing because ‘A’ will hold voting securities
valued in excess of the $57 million notifica-
tion threshold. If, however, the $50 million
notification threshold had been adjusted to
$60 million at the end of the five-year period,
A could acquire up to that threshold without
a new filing.

4. This section also allows a person to
recross any of the threshold notification lev-
els that were in effect at the time of filing
notification any number of times within five
years of the expiration of the waiting period

§802.23

following notification. Thus, if in Example 1,
‘““A” had disposed of some voting securities
so that it held less than $50 million of the
voting securities of B, and thereafter had in-
creased its holdings to more than $50 million
but less than $100 million or 50 percent of B,
notification would not be required if the in-
crease occurred within 5 years of the expira-
tion of the original waiting period.

5. A files notification at the $50 million no-
tification threshold and acquires $51 million
of the voting securities of B in the year fol-
lowing expiration of the waiting period. The
next greater notification threshold at the
time of filing was $100 million. In year three,
the $100 million notification threshold has
been adjusted to $106 million. A can now ac-
quire up to, but not meet or exceed, voting
securities of B valued at $106 million. As the
original $100 million threshold is adjusted
upward in years four and five, A can acquire
up to those new thresholds as the adjust-
ments are effected.

6. A files notification at the $50 million
threshold in January of year one. In Feb-
ruary of year one, the $560 million threshold
is adjusted to $562 million. A only needs to ac-
quire in excess of $60 million of voting secu-
rities of B, not in excess of $562 million, to
have exceeded the threshold which was filed
for in the year following expiration of the
waiting period (see §803.7). It may then ac-
quire up to the next greater notification
threshold (as adjusted) during the five years
following expiration of the waiting period.

(b) [Reserved]

[43 FR 33544, July 31, 1978, as amended at 66
FR 8693, Feb. 1, 2001; 67 FR 11906, Mar. 18,
2002; 70 FR 4995, Jan. 31, 2005; 76 FR 42482,
July 19, 2011]

§802.23 Amended or renewed tender
offers.

Whenever a tender offer is amended
or renewed after notification has been
filed by the offeror, no new notification
shall be required, and the running of
the waiting period shall be unaffected,
except as follows:

(a) If the number of voting securities
to be acquired pursuant to the offer is
increased such that a greater notifica-
tion threshold would be met or exceed-
ed, only the acquiring person need
again file notification, but a new wait-
ing period must be observed;

(b) If a noncash tender offer is
amended to become a cash tender offer,
(1) one copy of the amended tender
offer shall be filed in the manner pre-
scribed by §803.10(c) with the Federal
Trade Commission and Assistant At-
torney General, and (2) subject to the
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provisions of §803.10(b)(1), the waiting
period shall expire on the 15th day
after the date of receipt (determined in
accordance with §803.10(c)) of the
amended tender offer, or on the 30th
day after filing notification, whichever
is earlier; or

(c) If a cash tender offer is amended
to become a noncash tender offer, (1)
one copy of the amended tender offer
shall be filed in the manner prescribed
by §803.10(c) with the Federal Trade
Commission and Assistant Attorney
General, and (2) subject to the provi-
sions of §803.10(b)(1), the waiting period
shall expire on the 15th day after the
date of receipt (as determined in ac-
cordance with §803.10(c)) of the amend-
ed tender offer, or on the 30th day after
filing notification, whichever is later.

Examples: 1. Assume that corporation A
makes a tender offer for 20 percent of the
voting securities of corporation B and that
‘““A” files notification. Under this section, if
A subsequently amends its tender offer only
as to the amount of consideration offered,
the waiting period so commenced is not af-
fected, and no new notification need be filed.

2. In the previous example, assume that A
makes an amended tender offer for 27 percent
of the voting securities of B, valued at great-
er than $1 billion. Since a new notification
threshold will be crossed, this section re-
quires that ‘“A” must again file notification
and observe a new waiting period. Paragraph
(a) of this section, however, provides that
‘B’ need not file notification again.

3. Assume that ““A” makes a tender offer
for shares of corporation B. ‘“A”’ includes its
voting securities as part of the consider-
ation. ‘“‘A” files notification. Five days later,
‘“A” changes its tender offer to a cash tender
offer, and on the same day files copies of its
amended tender offer with the offices des-
ignated in §803.10(c). Under paragraph (b) of
this section, the waiting period expires (un-
less extended or terminated) 15 days after
the receipt of the amended offer (on the 20th
day after filing notification), since that oc-
curs earlier than the expiration of the origi-
nal waiting period (which would occur on the
30th day after filing).

4. Assume that “A’” makes a cash tender
offer for shares of corporation B and files no-
tification. Six days later, ‘“A” amends the
tender offer and adds voting securities as
consideration, and on the same day files cop-
ies of the amended tender offer with the of-
fices designated in §803.10(c). Under para-
graph (c) of this section, the waiting period
expires (unless extended or terminated) on
the 30th day following the date of filing of
notification (determined under §803.10(c)),
since that occurs later than the 15th day
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after receipt of the amended tender offer
(which would occur on the 21st day).

[43 FR 33544, July 31, 1978; 43 FR 36054, Aug.
15, 1978, as amended at 66 FR 8694, Feb. 1,
2001]

§802.30 Intraperson transactions.

(a) An acquisition (other than the
formation of a corporation or unincor-
porated entity under §801.40 or §801.50
of this chapter) in which the acquiring
and at least one of the acquired persons
are, the same person by reason of
§801.1(b)(1) of this chapter, or in the
case of a mnot-for-profit corporation
which has no outstanding voting secu-
rities, by reason of §801.1(b)(2) of this
chapter, is exempt from the require-
ments of the Act.

Examples to paragraph (a): 1. A and B each
have the right to 50% of the profits of part-
nership X. A also holds 100% of the voting se-
curities of corporation Y. A pays B in excess
of $50 million in cash (as adjusted) and trans-
fers certain assets of X to Y. Because A is
the acquiring person through its control of
Y, pursuant to §801.1(b)(1)(i), and one of the
acquired persons through its control of X
pursuant to §801.1(b)(1)(ii), the acquisition of
assets is exempt under §802.30(a).

2. A and B each have the right to 50% of
the profits of partnership X. A contributes
assets to X valued in excess of $50 million (as
adjusted). B contributes cash to X. Because
B is an acquiring person but not an acquired
person, its acquisition of the assets contrib-
uted to X by A is not exempt under
§802.30(a). However, A is both an acquiring
and acquired person, and its acquisition of
the assets it is contributing to X is exempt
under §802.30(a).

(b) The formation of any wholly
owned entity is exempt from the re-
quirements of the Act.

(c) For purposes of applying §802.4(a)
to an acquisition that may be report-
able under §801.40 or §801.50, assets,
voting securities, or non-corporate in-
terests contributed by the acquiring
person to a new entity upon its forma-
tion are assets, voting securities, or
non- corporate interests whose acquisi-
tion by that acquiring person is exempt
from the requirements of the Act.

Examples to paragraph (c): 1. A and B form
a new partnership to which A contributes a
manufacturing plant valued at $102 million
and acquires a 51% interest in the partner-
ship. B contributes $98 million in cash and
acquires a 49% interest. B is not acquiring
non-corporate interests which confer control
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of the partnership and therefore is not mak-
ing a reportable acquisition. A is acquiring
non-corporate interests which confer control
of the partnership, however, the manufac-
turing plant it is contributing to the forma-
tion is exempt under §802.30(c) and the cash
contributed by B is excluded under §801.21,
therefore, the acquisition of non-corporate
interests by A is exempt under §802.4.

2. A and B form a new corporation to which
A contributes a plant valued at $120 million
and acquires 60% of the voting securities of
the new corporation. B contributes a plant
valued at $80 million and acquires 40% of the
voting securities of the new corporation.
While the assets contributed to the forma-
tion are exempted by §802.30(c) for each of A
and B, the new corporation holds more than
$560 million (as adjusted) in non-exempt as-
sets (the plant contributed by the other per-
son) with respect to both acquisitions. A is
now acquiring voting securities of an issuer
which holds $80 million in non-exempt assets
(the plant contributed by B), and B is acquir-
ing voting securities of an issuer which holds
$120 million in non-exempt assets (the plant
contributed by A). Therefore neither acquisi-
tion of voting securities is exempt under
§802.4. Note that in contrast to the forma-
tion of the partnership in Example 1, B is not
required to acquire a controlling interest in
the corporation in order to have a reportable
transaction.

3. A and B form a 50/50 partnership. A con-
tributes a plant valued at $100 million and B
contributes a plant valued at $40 million and
$60 million in cash. Because with respect to
A, the new partnership has non-exempt as-
sets of $40 million (the plant contributed by
B), A’s acquisition of non-corporate interests
is exempt under §802.4. With respect to B,
the new partnership holds in excess of $50
million (as adjusted) in non-exempt assets
(the plant contributed by A), therefore B’s
acquisition of non-corporate interests would
not be exempt under §802.4.

[70 FR 11513, Mar. 8, 2005, as amended at 83
FR 32771, July 16, 2018]
§802.31 Acquisitions of convertible
voting securities.

Acquisitions of convertible voting se-
curities shall be exempt from the re-
quirements of the act.

Example: This section applies regardless of
the dollar value of the convertible voting se-
curities held or to be acquired. Note, how-
ever, that subsequent conversions of convert-
ible voting securities may be subject to the
requirements of the act. See §801.32.

[43 FR 33544, July 31, 1978, as amended at 66
FR 8694, Feb. 1, 2001]
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§802.35 Acquisitions by
trusts.

An acquisition of voting securities
shall be exempt from the notification
requirements of the act if:

(a) The securities are acquired by a
trust that meets the qualifications of
section 401 of the Internal Revenue
Code;

(b) The trust is controlled by a per-
son that employs the beneficiaries and,

(c) The voting securities acquired are
those of that person or an entity with-
in that person.

employee

Examples: 1. Company A establishes a trust
for its employees that meets the qualifica-
tions of section 401 of the Internal Revenue
Code. Company A has the power to designate
the trustee of the trust. That trust then ac-
quires 30% of the voting securities of Com-
pany A for in excess of $50 million (as ad-
justed). Later, the trust acquires 20% of the
stock of Company B, a wholly-owned sub-
sidiary of Company A, for in excess of $50
million (as adjusted). Neither acquisition is
reportable.

2. Assume that in the example above, ““A”’
has total assets of $100 million (as adjusted).
“C” also has total assets of $100 million (as
adjusted) and is not controlled by Company
A. The trust controlled by Company A plans
to acquire 40 percent of the voting securities
of Company C for in excess of $50 million (as
adjusted). Since Company C is not included
within “A,” ““A” must observe the require-
ments of the act before the trust makes the
acquisition of Company C’s shares.

[62 FR 7082, Mar. 6, 1987, as amended at 66 FR
8694, Feb. 1, 2001; 70 FR 4995, Jan. 31, 2005]

§802.40 Exempt formation of corpora-
tions or unincorporated entities.

The formation of an entity is exempt
from the requirements of the Act if the
entity will be not-for-profit within the
meaning of sections 501(c)(1)-(4), (6)—
(15), (17)—(20) or (d) of the Internal Rev-
enue Code.

[70 FR 11514, Mar. 8, 2005]

§802.41 Corporations or unincor-
porated entities at time of forma-
tion.

Whenever any person(s) contributing
to the formation of an entity are sub-
ject to the requirements of the Act by
reason of §801.40 or §801.50 of this chap-
ter, the new entity need not file the no-
tification required by the Act and
§803.1 of this chapter.
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Examples: 1. Corporations A and B, each
having sales of in excess of $100 million (as
adjusted), each propose to contribute in ex-
cess of $50 million (as adjusted) in assets in
exchange for 50 percent of the voting securi-
ties of a new corporation, N. Under this sec-
tion, the new corporation need not file noti-
fication, although both A and B must do so
and observe the waiting period prior to re-
ceiving any voting securities of N.

2. In addition to the facts in Example 1 of
this section, A and B have agreed that upon
creation N will purchase 100 percent of the
voting securities of corporation C for in ex-
cess of $50 million (as adjusted). Because N’s
purchase of C is not a transaction in connec-
tion with N’s formation, and because in any
event C is not a contributor to the formation
of N, “A,” “B” and ‘““C” must file with re-
spect to the proposed acquisition of C and
must observe the waiting period.

[43 FR 33544, July 31, 1978, as amended at 52
FR 7082, Mar. 6, 1987; 70 FR 4995, Jan. 31, 2005;
70 FR 11514, Mar. 8, 2005; 83 FR 32771, July 16,
2018]

§802.42 Partial exemption for acquisi-
tions in connection with the forma-
tion of certain joint ventures or
other corporations.

(a) Whenever one or more of the con-
tributors in the formation of a joint
venture or other corporation which
otherwise would be subject to the re-
quirements of the act by reason of
§801.40 are exempt from these require-
ments under section 7TA(c)(8), any other
contributor in the formation which is
subject to the act and not exempt
under section TA(c)(8) need not file a
Notification and Report Form, pro-
vided that no less than 30 days prior to
the date of consummation any such
contributor claiming this exemption
has submitted an affidavit to the Fed-
eral Trade Commission and to the As-
sistant Attorney General stating its
good faith intention to make the pro-
posed acquisition and asserting the ap-
plicability of this exemption.

(b) Persons relieved of the require-
ment to file a Notification and Report
Form pursuant to paragraph (a) of this
section remain subject to all other pro-
visions of the act and these rules.

[48 FR 34436, July 29, 1983]

§802.50 Acquisitions of foreign assets.

(a) The acquisition of assets located
outside the United States shall be ex-
empt from the requirements of the act
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unless the foreign assets the acquiring
person would hold as a result of the ac-
quisition generated sales in or into the
U.S. exceeding $50 million (as adjusted)
during the acquired person’s most re-
cent fiscal year.

(b) Where the foreign assets being ac-
quired exceed the threshold in para-
graph (a) of this section, the acquisi-
tion nevertheless shall be exempt
where:

(1) Both acquiring and acquired per-
sons are foreign;

(2) The aggregate sales of the acquir-
ing and acquired persons in or into the
United States are less than $110 million
(as adjusted) in their respective most
recent fiscal years;

(3) The aggregate total assets of the
acquiring and acquired persons located
in the United States (other than in-
vestment assets, voting or nonvoting
securities of another person, and assets
included pursuant to §801.40(d)(2) of
this chapter) are less than $110 million
(as adjusted); and

(4) The transaction does not meet the
criteria of Section 7TA(a)(2)(A).

Example to §802.50: 1. Assume that ‘“A” and
“B’ are both U.S. persons. ‘‘A’’ proposes sell-
ing to “B” a manufacturing plant located
abroad. Sales in or into the United States at-
tributable to the plant totaled $13 million in
the most recent fiscal year. The transaction
is exempt under this paragraph (a) of this
section.

2. Sixty days after the transaction in ex-
ample 1, ““A” proposes to sell to “B” a sec-
ond manufacturing plant located abroad;
sales in or into the United States attrib-
utable to this plant, when combined with the
sales into the United States of the first
plant, totaled in excess of $50 million (as ad-
justed) in the most recent fiscal year. Since
“B” would be acquiring the second plant
within 180 days of the first plant, both plants
would be considered assets of “A’” held by
“B” as a result of the second acquisition (see
§801.13(b)(2) of this chapter). Since the total
sales in or into the United States exceed $50
million (as adjusted), the acquisition of the
second plant would not be exempt under this
paragraph (a) of this section.

3. Assume that ‘“A” and ‘“B” are foreign
persons with aggregate sales in or into the
United States of in excess of $110 million (as
adjusted). If ““A”” acquires only foreign assets
of ““B,” and if those assets generated $50 mil-
lion (as adjusted) or less in sales in or into
the United States, the transaction is exempt.

4. Assume that “A” and “B”’ are foreign
persons with aggregate sales in or into the
United States and assets located in the
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United Sates of less than $110 million (as ad-
justed). If ““A”’ acquires only foreign assets of
“B,” and those assets generated in excess of
$50 million (as adjusted) in sales in or into
the United States during the most recent fis-
cal year, the transaction is exempt from re-
porting if the assets are valued at $200 mil-
lion (as adjusted) or less, but is reportable if
valued at greater than $200 million (as ad-
justed).

[67 FR 11903, Mar. 18, 2002, as amended at 70
FR 4995, Jan. 31, 2005]

§802.51 Acquisitions of voting securi-
ties of a foreign issuer.

(a) By U.S. persons. (1) The acquisi-
tion of voting securities of a foreign
issuer by a U.S. person shall be exempt
from the requirements of the act unless
the issuer (including all entities con-
trolled by the issuer) either: holds as-
sets located in the United States (other
than investment assets, voting or non-
voting securities of another person,
and assets included pursuant to
§801.40(d)(2) of this chapter) having an
aggregate total value of over $50 mil-
lion (as adjusted); or made aggregate
sales in or into the United States of
over $50 million (as adjusted) in its
most recent fiscal year.

(2) If interests in multiple foreign
issuers are being acquired from the
same acquired person, the assets lo-
cated in the United States and sales in
or into the United States of all the
issuers must be aggregated to deter-
mine whether either $50 million (as ad-
justed) limitation is exceeded.

(b) By foreign persons. (1) The acquisi-
tion of voting securities of a foreign
issuer by a foreign person shall be ex-
empt from the requirements of the act
unless the acquisition will confer con-
trol of the issuer and the issuer (in-
cluding all entities controlled by the
issuer) either: holds assets located in
the United States (other than invest-
ment assets, voting or nonvoting secu-
rities of another person, and assets in-
cluded pursuant to §801.40(d)(2) of this
chapter) having an aggregate total
value of over $50 million (as adjusted);
or made aggregate sales in or into the
United States of over $50 million (as
adjusted) in its most recent fiscal year.

(2) If controlling interests in mul-
tiple foreign issuers are being acquired
from the same acquired person, the as-
sets located in the United States and

§802.51

sales in or into the United States of all
the issuers must be aggregated to de-
termine whether either $560 million (as
adjusted) limitation is exceeded.

(c) Where a foreign issuer whose secu-
rities are being acquired exceeds the
threshold in paragraph (b)(1) of this
section, the acquisition nevertheless
shall be exempt where:

(1) Both acquiring and acquired per-
sons are foreign;

(2) The aggregate sales of the acquir-
ing and acquired persons in or into the
United States are less than $110 million
(as adjusted) in their respective most
recent fiscal years;

(3) The aggregate total assets of the
acquiring and acquired persons located
in the United States (other than in-
vestment assets, voting or nonvoting
securities of another person, and assets
included pursuant to §801.40(d)(2) of
this chapter) are less than $110 million
(as adjusted); and

(4) The transaction does not meet the
criteria of Section 7TA(a)(2)(A).

Example to §802.51 1. ““A,” a U.S. person, is
to acquire the voting securities of C, a for-
eign issuer. C has no assets in the United
States, but made aggregate sales into the
United States of in excess of 50 million (as
adjusted) in the most recent fiscal year. The
transaction is not exempt under this section.

2. Assume that “A” and ‘“B” are foreign
persons with aggregate sales in or into the
United States in excess of $110 million (as ad-
justed), and that “A” is acquiring 100% of
the voting securities of ‘‘B.”” Included within
“B” is U.S. issuer C, whose total U.S. assets
are valued in excess of $50 million (as ad-
justed). Since ‘A’ will be acquiring control
of an issuer, C, with total U.S. assets of more
than $50 million (as adjusted), and the par-
ties’ aggregate sales in or into the U.S. in
the relevant time period exceed $110 million
(as adjusted), the acquisition is not exempt
under this section.

3. ““A,” a foreign person, intends to acquire
100 percent of the voting securities of two
wholly owned subsidiaries of ‘B’ for a total
of in excess of $50 million (as adjusted).
BSUBI is a foreign issuer with less than $50
million (as adjusted) in sales into the U.S. in
its most recent fiscal year and with assets of
less than $50 million (as adjusted) located in
the U.S. Less than $50 million (as adjusted)
of the acquisition price has been allocated to
BSUBIL. BSUB2 is a U.S. issuer with more
than $50 million (as adjusted) in U.S. sales
and more than $50 million (as adjusted) in as-
sets located in the U.S. Less than $50 million
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(as adjusted) of the acquisition price is allo-
cated to BSUB2. Since BSUB1 does not ex-
ceed the $50 million (as adjusted) limitation
for U.S. sales or assets in §802.51(b), its vot-
ing securities are not held as a result of the
acquisition (see §801.15(b) of this chapter).
Since the acquisition price for BSUB2 alone
would not result in ‘“A” holding in excess of
$60 million (as adjusted) of voting securities
of the acquired person, the transaction is
non-reportable in its entirety. Note that the
U.S. sales and assets of BSUBI are not aggre-
gated with those of BSUB2 for purposes of
determining whether the limitations in para-
graph (b) of this section are exceeded. If
BSUB2 were also a foreign issuer, such ag-
gregation would be required under paragraph
(b)(2) of this section, and the transaction in
its entirety would be reportable.

[67 FR 11904, Mar. 18, 2002; 67 FR 13716, Mar.
26, 2002, as amended at 70 FR 4996, Jan. 31,
2005]

§802.52 Acquisitions by or from for-
eign governmental entities.

An acquisition shall be exempt from
the requirements of the act if:

(a) The ultimate parent entity of ei-
ther the acquiring person or the ac-
quired person is controlled by a foreign
state, foreign government, or agency
thereof; and

(b) The acquisition is of assets lo-
cated within that foreign state or of
voting securities or non-corporate in-
terests of an entity organized under
the laws of that state.

Example: The government of foreign coun-
try X has decided to sell assets of its wholly
owned corporation, B, all of which are lo-
cated in foreign country X. The buyer is
“A,” a U.S. person. Regardless of the aggre-
gate sales in or into the United States at-
tributable to the assets of B, the transaction
is exempt under this section. (If such aggre-
gate sales were $560 million (as adjusted) or
less, the transaction would also be exempt
under §802.50).

[43 FR 33544, July 31, 1978, as amended at 67
FR 11904, Mar. 18, 2002; 70 FR 4996, Jan. 31,
2005; 76 FR 42482, July 19, 2011]

§802.53 Certain foreign banking trans-
actions.

An acquisition which requires the
consent or approval of the Board of
Governors of the Federal Reserve Sys-
tem under section 25 or section 25(a) of
the Federal Reserve Act, 12 U.S.C. 601,
615, shall be exempt from the require-
ments of the act if copies of all infor-
mation and documentary material filed
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with the Board of Governors are con-
temporaneously filed with the Federal
Trade Commission and Assistant At-
torney General at least 30 days prior to
consummation of the acquisition. In
lieu of such information and documen-
tary material or any portion thereof,
an index describing such material may
be provided in the manner authorized
by §802.6(a).

[43 FR 33544, July 31, 1978, as amended at 48
FR 34435, July 29, 1983]

§802.60 Acquisitions by securities un-
derwriters.

An acquisition of voting securities by
a person acting as a securities under-
writer, in the ordinary course of busi-
ness, and in the process of under-
writing, shall be exempt from the re-
quirements of the act.

§802.63 Certain acquisitions by credi-
tors and insurers.

(a) Creditors. An acquisition of collat-
eral or receivables, or an acquisition in
foreclosure, or upon default, or in con-
nection with the establishment of a
lease financing, or in connection with a
bona fide debt work-out shall be ex-
empt from the requirements of the act
if made by a creditor in a bona fide
credit transaction entered into in the
ordinary course of the creditor’s busi-
ness.

(b) Insurers. An acquisition pursuant
to a condition in a contract of insur-
ance relating to fidelity, surety, or cas-
ualty obligations shall be exempt from
the requirements of the act if made by
an insurer in the ordinary course of
business.

Examples: 1. A bank makes a loan and
takes actual or constructive possession of
collateral in any form. Since the bank is not
the beneficial owner of the collateral, the
bank’s receipt of it is not an acquisition
which is subject to the requirements of the
act. However, if upon default the bank be-
comes the beneficial owner of the collateral,
that acquisition is exempt under this sec-
tion.

2. This section exempts only the acquisi-
tion by the creditor or insurer, and not the
subsequent disposition of the assets or vot-
ing securities. If a creditor or insurer sells
voting securities or assets that have come
into its possession in a transaction which is
exempt under this section, the requirements
of the act may apply to that disposition.
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§802.64 Acquisitions of voting securi-
ties by certain institutional inves-
tors.

(a) Institutional investor. For purposes
of this section, the term institutional
investor means any entity of the fol-
lowing type:

(1) A bank within the meaning of 15
U.S.C. 80b-2(a)(2);

(2) Savings bank;

(3) Savings and loan or building and
loan company or association;

(4) Trust company;

(5) Insurance company;

(6) Investment company registered
with the U.S. Securities and Exchange
Commission under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.);

(7) Finance company;

(8) Broker-dealer within the meaning
of 15 U.S.C. 78c(a)(4) or (a)(b);

(9) Small Business Investment Com-
pany or Minority Enterprise Small
Business Investment Company regu-
lated by the U.S. Small Business Ad-
ministration pursuant to 15 U.S.C. 662;

(10) A stock bonus, pension, or profit-
sharing trust qualified under section
401 of the Internal Revenue Code;

(11) Bank holding company within
the meaning of 12 U.S.C. 1841;

(12) An entity which is controlled di-
rectly or indirectly by an institutional
investor and the activities of which are
in the ordinary course of business of
the institutional investor;

(13) An entity which may supply inci-
dental services to entities which it con-
trols directly or indirectly but which
performs no operating functions, and
which is otherwise engaged only in
holding controlling interests in institu-
tional investors; or

(14) A nonprofit entity within the
meaning of sections 501(c) (1) through
(4), (6) through (15), (17) through (20), or
(d) of the Internal Revenue Code.

(b) Exemption. An acquisition of vot-
ing securities shall be exempt from the
requirements of the act, except as pro-
vided in paragraph (c) of this section,
if:

(1) Made directly by an institutional
investor;

(2) Made in the ordinary course of
business;

(3) Made solely for the purpose of in-
vestment; and
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(4) As a result of the acquisition the
acquiring person would hold fifteen
percent or less of the outstanding vot-
ing securities of the issuer.

(c) Exception to exemption. Notwith-
standing paragraph (b) of this section:

(1) No acquisition of voting securities
of an institutional investor of the same
type as any entity included within the
acquiring person shall be exempt under
this section; and

(2) No acquisition by an institutional
investor shall be exempt under this
section if any entity included within
the acquiring person which is not an
institutional investor holds any voting
securities of the issuer whose voting
securities are to be acquired.

Examples: 1. Assume that A and its sub-
sidiary, B, are both institutional investors as
defined in paragraph (a) of this section, that
X is not, and that the conditions set forth in
paragraphs (b)(2), (3) and (4) of this section
are satisfied. Either A or B may acquire vot-
ing securities of X worth in excess of $50 mil-
lion (as adjusted) as long as the aggregate
amount held by person ‘A’ as a result of the
acquisition does not exceed 15 percent of X’s
outstanding voting securities. If the aggre-
gate holdings would exceed 15 percent, ‘‘A”’
may acquire no more than $50 million (as ad-
justed) worth of voting securities without
being subject to the requirements of the act.

2. In example 1, assume that B plans to
make the acquisition, but that corporation
B’s parent, corporation A, is not an institu-
tional investor and is engaged in manufac-
turing. Subparagraph (c)(2) provides that ac-
quisitions by B can never be exempt under
this section if A owns any amount of X’s vot-
ing securities.

3. In example 1, the exemption does not
apply if X is also an institutional investor of
the same type as either A or B.

4. Assume that H is a holding company
which controls a life insurance company, a
casualty insurer and a finance company. The
life insurance company controls a data proc-
essing company which performs services for
the two insurers. Any acquisition by any of
these entities could qualify for exemption
under this section.

5. In example 4, if H also controls a manu-
facturing entity, H is not an institutional in-
vestor, and only the acquisitions made by
the two insurance companies, the finance
company and the data processing company
can qualify for the exemption under this sec-
tion.

[43 FR 33544, July 31, 1978, as amended at 66
FR 8694, Feb. 1, 2001; 70 FR 4996, Jan. 31, 2005]
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§802.65 Exempt acquisition of non-cor-
porate interests in financing trans-
actions.

An acquisition of non-corporate in-
terests that confers control of a new or
existing unincorporated entity is ex-
empt from the notification require-
ments of the Act if:

(a) The acquiring person is contrib-
uting only cash to the unincorporated
entity;

(b) For the purpose of providing fi-
nancing; and

(c) The terms of the financing agree-
ment are such that the acquiring per-
son will no longer control the entity
after it realizes its preferred return.

[70 FR 11514, Mar. 8, 2005]

§802.70 Acquisitions subject to order.

An acquisition shall be exempt from
the requirements of the act if the vot-
ing securities or assets are to be ac-
quired from an entity pursuant to and
in accordance with:

(a) An order of the Federal Trade
Commission or of any Federal court in
an action brought by the Federal Trade
Commission or the Department of Jus-
tice;

(b) An Agreement Containing Con-
sent Order that has been accepted by
the Commission for public comment,
pursuant to the Commission’s Rules of
Practice; or

(c) A proposal for a consent judgment
that has been submitted to a Federal
court by the Federal Trade Commis-
sion or the Department of Justice and
that is subject to public comment.

[63 FR 34594, June 25, 1998]

§802.71 Acquisitions by gift, intestate
succession or devise, or by irrev-
ocable trust.

Acquisitions resulting from a gift, in-
testate succession, testamentary dis-
position or transfer by a settlor to an
irrevocable trust shall be exempt from
the requirements of the act.

§802.80 Transitional rule for trans-
actions investigated by the agen-
cies.

§§801.2 and 801.50 shall not apply to
any transaction that has been the sub-
ject of investigation by either the Fed-
eral Trade Commission or the Anti-
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trust Division of the Department of
Justice in which, prior to the effective
date of that section, the reviewing
agency obtained documentary material
and information under compulsory
process from all parties that would be
required to submit a Notification and
Report Form for Certain Mergers and
Acquisitions under Section 801.50 but
for this transitional rule.

[70 FR 11514, Mar. 8, 2005]
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APPENDIX A TO PART 803—NOTIFICATION AND
REPORT FORM FOR CERTAIN MERGERS AND
ACQUISITIONS

APPENDIX B TO PART 803—INSTRUCTIONS TO
THE NOTIFICATION AND REPORT FORM FOR
CERTAIN MERGERS AND ACQUISITIONS

AUTHORITY: 15 U.S.C. 18a(d).

EFFECTIVE DATE NOTE: At 89 FR 89338, Nov.
12, 2024, the authority citation to part 803
was revised, effective Feb. 10, 2025. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 15 U.S.C. 18a(d); 15 U.S.C. 18b.

SOURCE: 43 FR 33548, July 31, 1978, unless
otherwise noted.

§803.1 Notification and Report Form.

(a) The notification required by the
act shall be the Notification and Re-
port Form set forth in the appendix to
this part, as amended from time to
time. All acquiring and acquired per-
sons required to file notification by the
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