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§801.1 Definitions.

When used in the act and these
rules—

(a)(1) Person. Except as provided in
paragraphs (a) and (b) of §801.12, the
term person means an ultimate parent
entity and all entities which it con-
trols directly or indirectly.

Examples: 1. In the case of corporations,
‘“‘person’ encompasses the entire corporate
structure, including all parent corporations,
subsidiaries and divisions (whether consoli-
dated or unconsolidated, and whether incor-
porated or unincorporated), and all related
corporations under common control with
any of the foregoing.

2. Corporations A and B are each directly
controlled by the same foreign state. They
are not included within the same ‘‘person,”
although the corporations are under common
control, because the foreign state which con-
trols them is not an ‘entity” (see
§801.1(a)(2)). Corporations A and B* are the
ultimate parent entities within persons *“A’’,
and “B” which include any entities each
may control.

3. Since a natural person is an entity (see
§801.1(a)(2)), a natural person and a corpora-
tion which he or she controls are part of the
same ‘‘person.” If that natural person con-
trols two otherwise separate corporations,
both corporations and the natural person are
all part of the same ‘‘person.”

4. See the example to §801.2(a).

(2) Entity. The term entity means any
natural person, corporation, company,
partnership, joint venture, association,
joint-stock company, trust, estate of a
deceased natural person, foundation,
fund, institution, society, union, or
club, whether incorporated or not,
wherever located and of whatever citi-
zenship, or any receiver, trustee in
bankruptcy or similar official or any
liquidating agent for any of the fore-
going, in his or her capacity as such; or
any joint venture or other corporation
which has not been formed but the ac-
quisition of the voting securities or
other interest in which, if already
formed, would require notification
under the act and these rules:

Provided, however, that the term enti-
ty shall not include any foreign state,
foreign government, or agency thereof
(other than a corporation or unincor-
porated entity engaged in commerce),
nor the United States, any of the

*Throughout the examples to the rules,

persons are designated (‘‘A”’, “B,” etc.) with
quotation marks, and entities are designated
(A, B, etc.) without quotation marks.
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States thereof, or any political subdivi-
sion or agency of either (other than a
corporation or unincorporated entity
engaged in commerce).

(3) Ultimate parent entity. The term ul-
timate parent entity means an entity
which is not controlled by any other
entity.

Examples: 1. If corporation A holds 100 per-
cent of the stock of subsidiary B, and B holds
75 percent of the stock of its subsidiary C,
corporation A is the ultimate parent entity,
since it controls subsidiary B directly and
subsidiary C indirectly, and since it is the
entity within the person which is not con-
trolled by any other entity.

2. If corporation A is controlled by natural
person D, natural person D is the ultimate
parent entity.

3. P and Q are the ultimate parent entities
within persons “P”’ and “Q.” If P and Q each
own 50 percent of the voting securities of R,
then P and Q are both ultimate parents of R,
and R is part of both persons “P” and “Q.”

(b) Control. The term control (as used
in the terms control(s), controlling, con-
trolled by and wunder common control
with) means:

(1) Either. (i) Holding 50 percent or
more of the outstanding voting securi-
ties of an issuer or

(ii) In the case of an unincorporated
entity, having the right to 50 percent
or more of the profits of the entity, or
having the right in the event of dis-
solution to 50 percent or more of the
assets of the entity; or

(2) Having the contractual power
presently to designate 50 percent or
more of the directors of a for-profit or
not-for-profit corporation, or 50 per-
cent or more of the trustees in the case
of trusts that are irrevocable and/or in
which the settlor does not retain a re-
versionary interest.

Examples: 1. Corporation A holds 100 per-
cent of the stock of corporation B, 75 percent
of the stock of corporation C, 50 percent of
the stock of corporation D, and 30 percent of
the stock of corporation E. Corporation A
controls corporations B, C and D, but not
corporation E. Corporation A is the ultimate
parent entity of a person comprised of cor-
porations A, B, C and D, and each of these
corporations (but not corporation E) is ‘“‘in-
cluded within the person.”

2. A statutory limited partnership agree-
ment provides as follows: The general part-
ner ‘“A” is entitled to 50 percent of the part-
nership profits, “B’’ is entitled to 40 percent
of the profits and ““C” is entitled to 10 per-
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cent of the profits. Upon dissolution, “B” is
entitled to 75 percent of the partnership as-
sets and ‘““‘C” is entitled to 25 percent of
those assets. All limited and general part-
ners are entitled to vote on the following
matters: the dissolution of the partnership,
the transfer of assets not in the ordinary
course of business, any change in the nature
of the business, and the removal of the gen-
eral partner. The interest of each partner is
evidenced by an ownership certificate that is
transferable under the terms of the partner-
ship agreement and is subject to the Securi-
ties Act of 1933. For purposes of these rules,
control of this partnership is determined by
paragraph (1)(ii) of this section. Although
partnership interests may be securities and
have some voting rights attached to them,
they do not entitle the owner of that interest
to vote for a corporate ‘‘director’” as re-
quired by §801.1(f)(1). Thus control of a part-
nership is not determined on the basis of ei-
ther paragraph (1)(i) or (2) of this section.
Consequently, ‘A’ is deemed to control the
partnership because of its right to 50 percent
of the partnership’s profits. “B” is also
deemed to control the partnership because it
is entitled to 75 percent of the partnership’s
assets upon dissolution.

3. ““A”’ is a nonprofit charitable foundation
that has formed a partnership joint venture
with ““B,” a nonprofit university, to estab-
lish C, a nonprofit hospital corporation that
does not issue voting securities. Pursuant to
its charter “A” and ‘B’ are each entitled to
appoint three of C’s six directors. “A” and
B’ would each be deemed to control C, pur-
suant to §801.1(b)(2) because each is deemed
to have the contractual power presently to
designate 50 percent or more of the directors
of a not-for-profit corporation.

4. ““A”’ is entitled to 50 percent of the prof-
its of partnership B and 50 percent of the
profits of partnership C. B and C form a part-
nership E with ‘D’ in which each entity has
a right to one-third of the profits. When E
acquires company X, ‘“‘A” must report the
transaction (assuming it is otherwise report-
able). Pursuant to §801.1(b)(1)(ii), E is
deemed to be controlled by ‘““A,”” even though
‘A’ ultimately will receive only one-third of
the profits of E. Because B and C are consid-
ered as part of ‘““A,” the rules attribute all
profits to which B and C are entitled (two-
thirds of the profits of E in this example) to
AL

5. A is the settlor of an irrevocable trust in
which it does not retain a reversionary inter-
est in the corpus of the trust. A is entitled
under the trust indenture to designate four
of the eight trustees of the trust. A controls
the trust pursuant to §801.1(b)(2) and is
deemed to hold the assets that constitute
the corpus of the trust. Note that the right
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to designate 50 percent or more of the trust-
ees of a business trust that has equity hold-
ers entitled to profits or assets upon dissolu-
tion of the business trust does not constitute
control. Such business trusts are treated as
unincorporated entities and control is deter-
mined pursuant to §801.1(b)(1)(ii).

(c) Hold. (1) Subject to the provisions
of paragraphs (c) (2) through (8) of this
section, the term hold (as used in the
terms hold(s), holding, holder and held)
means beneficial ownership, whether
direct, or indirect through fiduciaries,
agents, controlled entities or other
means.

Example: If a stockbroker has stock in
‘‘street name”’ for the account of a natural
person, only the natural person (who has
beneficial ownership) and not the stock-
broker (which may have record title) ‘“holds”
that stock.

(2) The holdings of spouses and their
minor children shall be holdings of
each of them.

(3) Except for a common trust fund or
collective investment fund within the
meaning of 12 CFR 9.18(a) (both of
which are hereafter referred to in this
paragraph as ‘‘collective investment
funds”’), and any revocable trust or an
irrevocable trust in which the settlor
retains a reversionary interest in the
corpus, a trust, including a pension
trust, shall hold all assets and voting
securities constituting the corpus of
the trust.

Example: Under this paragraph the trust—
and not the trustee—‘‘holds’ the voting se-
curities and assets constituting the corpus of
any irrevocable trust (in which the settlor
retains no reversionary interest, and which
is not a collective investment fund). There-
fore, the trustee need not aggregate its hold-
ings of any other assets or voting securities
with the holdings of the trust for purposes of
determining whether the requirements of the
act apply to an acquisition by the trust.
Similarly, the trustee, if making an acquisi-
tion for its own account, need not aggregate
its holdings with those of any trusts for
which it serves as trustee. (However, the
trustee must aggregate any collective in-
vestment funds which it administers; see
paragraph (c)(6) of this section.)

(4) The assets and voting securities
constituting the corpus of a revocable
trust or the corpus of an irrevocable
trust in which the settlor(s) retain(s) a
reversionary interest in the corpus
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shall be holdings of the settlor(s) of
such trust.

(5) Except as provided in paragraph
(c)(4) of this section, beneficiaries of a
trust, including a pension trust or a
collective investment fund, shall not
hold any assets or voting securities
constituting the corpus of such trust.

(6) A bank or trust company which
administers one or more collective in-
vestment funds shall hold all assets
and voting securities constituting the
corpus of each such fund.

Example: Suppose A, a bank or trust com-
pany, administers collective investment
funds W, X, Y and Z. Whenever person ‘A’ is
to make an acquisition, whether of not on
behalf of one or more of the funds, it must
aggregate the holdings of W, X, Y and Z in
determining whether the requirements of the
act apply to the acquisition.

(7) An insurance company shall hold
all assets and voting securities held for
the benefit of any general account of,
or any separate account administered
by, such company.

(8) A person holds all assets and vot-
ing securities held by the entities in-
cluded within it; in addition to its own
holding, an entity holds all assets and
voting securities held by the entities
which it controls directly or indirectly.

(d)(1) Affiliate. An entity is an affil-
iate of a person if it is controlled, di-
rectly or indirectly, by the ultimate
parent entity of such person.

(2) Associate. For purposes of Items 6
and 7 of the Form, an associate of an
acquiring person shall be an entity
that is not an affiliate of such person
but:

(A) Has the right, directly or indi-
rectly, to manage the operations or in-
vestment decisions of an acquiring en-
tity (a ‘“‘managing entity’’); or

(B) Has its operations or investment
decisions, directly or indirectly, man-
aged by the acquiring person; or

(C) Directly or indirectly controls, is
controlled by, or is under common con-
trol with a managing entity; or

(D) Directly or indirectly manages, is
managed by, or is under common oper-
ational or investment decision man-
agement with a managing entity.
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Examples: 1. ABC Investment Group has or-
ganized a number of investment partner-
ships. Each of the partnerships is its own ul-
timate parent, but ABC makes the invest-
ment decisions for all of the partnerships.
One of the partnerships intends to make a
reportable acquisition. For purposes of Items
6(c) and 7, each of the other investment part-
nerships, and ABC Investment Group itself
are associates of the partnership that is the
acquiring person. In response to Item 6(c)(i),
the acquiring person will disclose any of its
5 percent or greater minority holdings that
generate revenues in any of the same NAICS
codes as the acquired entity(s) in the report-
able transaction. In Item 6(c)(ii) it would re-
port any 5 percent or greater minority hold-
ings of its associates in the acquired enti-
ty(s) and in any entities that generate reve-
nues in any of the same NAICS codes as the
acquired entity(s). In Item 7, the acquiring
person will indicate whether there are any
NAICS code overlaps between the acquired
entity(s) in the reportable transaction, on
the one hand, and the acquiring person and
all of its associates, on the other.

2. XYZ Corporation is its own ultimate
parent and intends to make a reportable ac-
quisition. Pursuant to a management con-
tract, Fund MNO has the right to manage
the investments of XYZ Corporation. For the
HSR filing by XYZ Corporation, Fund MNO
is an associate of XYZ, as is any other entity
that either controls, or is controlled by, or
manages or is managed by Fund MNO or is
under common control or common invest-
ment management with Fund MNO.

3. EFG Investment Group has the contrac-
tual power to determine the investments of
PRS Corporation, which is its own ultimate
parent. Natural person Mr. X, who is not an
employee of EFG Investment Group, has
been contracted by EFG Investment Group
as its investment manager. When PRS Cor-
poration makes an acquisition, its associates
include (i) EFG Investment Group, (ii) any
entity over which EFG Investment Group
has investment authority, (iii) any entity
that controls, or is controlled by, EFG In-
vestment Group, (iv) Natural person Mr. X,
(v) any entity over which Natural person Mr.
X has investment management authority,
and (vi) any entity which is controlled by
Natural person Mr. X, directly or indirectly.

4. CORP1 controls GP1 and GP2, the sole
general partners of private equity funds LP1
and LP2 respectively. LP1 controls GP3, the
sole general partner of MLP1, a newly
formed master limited partnership which is
its own ultimate parent entity. LP2 controls
GP4, the sole general partner of MLP2, an-
other master limited partnership that is its
own ultimate parent entity and which owns
and operates a natural gas pipeline. In addi-
tion, GP4 holds 25 percent of the voting secu-
rities of CORP2, which also owns and oper-
ates a natural gas pipeline.
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MLP1 is acquiring 100 percent of the mem-
bership interests of LLCI1, also the owner and
operator of a natural gas pipeline. MLP2,
CORP2 and LLC1 all derive revenues in the
same NAICS code (Pipeline Transportation
of Natural Gas). All of the entities under
common investment management of CORPI1,
including GP4 and MLP2, are associates of
MLP1, the acquiring person.

In Item 7 of its HSR filing, MLP1 would
identify MLP2 as an associate that has an
overlap in pipeline transportation of natural
gas with LLC1, the acquired person. Because
GP4 does not control CORP2 it would not be
listed in Item 7, however, GP4 would be list-
ed in Item 6(c)(ii) as an associate that holds
25 percent of the voting securities of CORP2.
In this example, even though there is no di-
rect overlap between the acquiring person
(MLP1) and the acquired person (LLC1),
there is an overlap reported for an associate
(MLP2) of the acquiring person in Item 7.

5. LLC is the investment manager for and
ultimate parent entity of general partner-
ships GP1 and GP2. GP1 is the general part-
ner of LP1, a limited partnership that holds
30 percent of the voting securities of CORP1.
GP2 is the general partner of LP2, which
holds 55 percent of the voting securities of
CORP1. GP2 also directly holds 2 percent of
the voting securities of CORP1l. LP1 is ac-
quiring 100 percent of the voting securities of
CORP2. CORP1 and CORP2 both derive reve-
nues in the same NAICS code (Industrial Gas
Manufacturing).

All of the entities under common invest-
ment management of the managing entity
LLC, including GP1l, GP2, LP2 and CORP1
are associates of LP1. In Item 6(c)(i) of its
HSR filing, LLP1 would report its own holding
of 30 percent of the voting securities of
CORP1. It would not report the 55 percent
holding of LLP2 in Item 6(c)(ii) because it is
greater than 50 percent. It also would not re-
port GP2’s 2 percent holding because it is
less than 5 percent. In Item 7, LP1 would
identify both LP2 and CORP1 as associates
that derive revenues in the same NAICS code
as CORP2.

6. LLC is the investment manager for GP1
and GP2 which are the general partners of
limited partnerships LP1 and LP2, respec-
tively. LLC holds no equity interests in ei-
ther general partnership but manages their
investments and the investments of the lim-
ited partnerships by contract. LP1 is newly
formed and its own ultimate parent entity.
It plans to acquire 100 percent of the voting
securities of CORP1, which derives revenues
in the NAICS code for Consumer Lending.
LP2 controls CORP2, which derives revenues
in the same NAICS code. All of the entities
under the common management of LLC, in-
cluding LP2 and CORP2, are associates of
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LP1. For purposes of Item 7, LP1 would re-
port LP2 and CORP2 as associates that de-
rive revenues in the NAICS code that over-
laps with CORPI1. Even though the invest-

§801.1

ment manager (LLC) holds no equity inter-
est in GP1 or GP2, the contractual arrange-
ment with them makes them associates of
LP1 through common management.
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7. Corporation A is its own ultimate parent
entity and is making an acquisition of Cor-
poration B. Although Corporation A is oper-
ationally managed by its officers and its in-
vestments, including the acquisition of Cor-
poration B, are managed by its directors,
neither the officers nor directors are consid-
ered associates of A.

8. Limited partnership A is an investment
partnership that is making an acquisition.
LLC B has no equity interest in A, but has a
contract to manage its investments for a fee.
LLC B has an investment committee com-
prised of twelve of its employees that makes
the actual investment decisions. LLC B is an
associate of A but none of the twelve em-
ployees are associates of A, as LLC B is a
managing entity and the twelve individuals
are merely its employees. Contrast this with
example 3 where a managing entity, EFG, is
itself managed by another entity, Mr. X, who
is thus an associate.

9. GP is the general partner of FUND. GP
has contracted with LLC to act as an invest-
ment advisor with respect to FUND’s invest-
ments. In this role, LLC acts as a consultant
who makes recommendations to GP on what
portfolio companies FUND should invest in.
The recommendations are non-binding and
GP is the only entity that has the authority
to exercise investment discretion over
FUND’s acquisitions of interests in portfolio
companies. In this example, GP is an asso-
ciate of FUND, while LLC is not.

10. GP A is the general partner and invest-
ment manager of FUND Al. Mr. X is a prin-
cipal in the A family of private equity funds
and has the contractual right to veto certain
proposed actions of GP A and FUND Al, for
example, divestitures of stock that would re-
sult in a change of control in a portfolio
company. His contractual right to veto cer-
tain proposed actions does not constitute
managing operations. Mr. X does not have
the authority under the contract to veto pro-
posed investments of FUND Al directed by
GP A or to direct GP A to authorize invest-
ments by FUND Al. In this example, GP A is
an associate of FUND Al, while Mr. X is not.

11. LLC is the general partner of LP and
has entered into a management contract to
exercise investment discretion over LP’s in-
vestments in portfolio companies as well as
to provide certain other administrative serv-
ices for LP. Mr. Y is the managing member
of LLC and as such is the person who actu-
ally makes the investment decisions on be-
half of LLC. Mr. Y has no management con-
tract with either LLC or LP. In this exam-
ple, LLC is an associate of LLP, while Mr. Y
is not. Compare with Example 7 where offi-
cers and directors of a corporation are not
associates of the corporation.

12. GP is the general partner of LP and has
entered into a management contract to exer-
cise investment discretion over LP’s invest-
ments in portfolio companies. GP has en-
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tered into a contract with CORP, under
which CORP will manage building mainte-
nance and certain back office functions (e.g.,
maintenance of phones and computers, ac-
counting, IT and human resources) for LP.
GP is an associate of LLP because it manages
LP’s investments. However, the management
services provided by CORP do not constitute
operational management, therefore, CORP is
not an associate of LP.

(e)(1)(1) United States person. The term
United States person means a person the
ultimate parent entity of which—

(A) Is incorporated in the United
States, is organized under the laws of
the United States or has its principal
offices within the United States; or

(B) If a natural person, either is a cit-
izen of the United States or resides in
the United States.

(i1) United States issuer. The term
United States issuer means an issuer
which is incorporated in the United
States, is organized under the laws of
the United States or has its principal
offices within the United States.

(2)(1) Foreign person. The term foreign
person means a person the ultimate
parent entity of which—

(A) Is not incorporated in the United
States, is not organized under the laws
of the United States and does not have
its principal offices within the United
States; or

(B) If a natural person, neither is a
citizen of the United States nor resides
in the United States.

(ii) Foreign issuer. The term foreign
issuer means an issuer which is not in-
corporated in the United States, is not
organized under the laws of the United
States and does not have its principal
offices within the United States.

()(1)([A) Voting securities. The term
voting securities means any securities
which at present or upon conversion
entitle the owner or holder thereof to
vote for the election of directors of the
issuer, or of an entity included within
the same person as the issuer.

(i1) Non-corporate interest. The term
‘“‘non-corporate interest’” means an in-
terest in any unincorporated entity
which gives the holder the right to any
profits of the entity or in the event of
dissolution of that entity the right to
any of its assets after payment of its
debts. These unincorporated entities
include, but are not limited to, general
partnerships, limited partnerships,
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limited liability partnerships, limited
liability companies, cooperatives and
business trusts; but these unincor-
porated entities do not include trusts
that are irrevocable and/or in which
the settlor does not retain a rever-
sionary interest and any interest in
such a trust is not a non-corporate in-
terest as defined by this rule.

(2) Convertible wvoting security. The
term convertible voting security means a
voting security which presently does
not entitle its owner or holder to vote
for directors of any entity.

(3) Conversion. The term conversion
means the exercise of a right inherent
in the ownership or holding of par-
ticular voting securities to exchange
such securities for securities which
presently entitle the owner or holder
to vote for directors of the issuer or of
any entity included within the same
person as the issuer.

Examples: 1. The acquisition of convertible
debentures which are convertible into com-
mon stock is an acquisition of ‘‘voting secu-
rities.” However, §802.31 exempts the acqui-
sition of such securities from the require-
ments of the act, provided that they have no
present voting rights.

2. Options and warrants are also ‘‘voting
securities’” for purposes of the act, because
they can be exchanged for securities with
present voting rights. Section 802.31 exempts
the acquisition of options and warrants as
well, since they do not themselves have
present voting rights and hence are convert-
ible voting securities. Notification may be
required prior to exercising options and war-
rants, however.

3. Assume that X has issued preferred
shares which presently entitle the holder to
vote for directors of X, and that these shares
are convertible into common shares of X. Be-
cause the preferred shares confer a present
right to vote for directors of X, they are
“‘voting securities.” (See §801.1(f)(1).) They
are not ‘‘convertible voting securities,”” how-
ever, because the definition of that term ex-
cludes securities which confer a present
right to vote for directors of any entity. (See
§801.1(f)(2).) Thus, an acquisition of these
preferred shares issued by X would not be ex-
empt as an acquisition of ‘‘convertible vot-
ing securities.” (See §802.31.) If the criteria
in section TA(a) are met, an acquisition of
X’s preferred shares would be subject to the
reporting and waiting period requirements of
the Act. Moreover, the conversion of these
preferred shares into common shares of X
would also be potentially reportable, since
the holder would be exercising a right to ex-
change particular voting securities for dif-
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ferent voting securities having a present
right to vote for directors of the issuer. Be-
cause this exchange would be a ‘‘conver-
sion,” §801.30 would apply. (See §801.30(a)(6).)

(g)(A) Tender offer. The term tender
offer means any offer to purchase vot-
ing securities which is a tender offer
within the meaning of section 14 of the
Securities HExchange Act of 1934, 15
U.S.C. 8n.

(2) Cash tender offer. The term cash
tender offer means a tender offer in
which cash is the only consideration
offered to the holders of the voting se-
curities to be acquired.

(3) Nom-cash tender offer. The term
non-cash tender offer means any tender
offer which is not a cash tender offer.

(h) Notification threshold. The term
“notification threshold” means:

(1) An aggregate total amount of vot-
ing securities of the acquired person
valued at greater than $50 million (as
adjusted) but less than $100 million (as
adjusted);

(2) An aggregate total amount of vot-
ing securities of the acquired person
valued at $100 million (as adjusted) or
greater but less than $500 million (as
adjusted);

(3) An aggregate total amount of vot-
ing securities of the acquired person
valued at $500 million (as adjusted) or
greater;

(4) Twenty-five percent of the out-
standing voting securities of an issuer
if valued at greater than $1 billion (as
adjusted); or

(5) Fifty percent of the outstanding
voting securities of an issuer if valued
at greater than $50 million (as ad-
justed).

(i)(1) Solely for the purpose of invest-
ment. Voting securities are held or ac-
quired ‘‘solely for the purpose of in-
vestment’’ if the person holding or ac-
quiring such voting securities has no
intention of participating in the formu-
lation, determination, or direction of
the basic business decisions of the
issuer.

Example: If a person holds stock ‘‘solely for
the purpose of investment’” and thereafter
decides to influence or participate in man-
agement of the issuer of that stock, the
stock is no longer held ‘‘solely for the pur-
pose of investment.”
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(2) Investment assets. The term invest-
ment assets means cash, deposits in fi-
nancial institutions, other money mar-
ket instruments, and instruments evi-
dencing government obligations.

(j) Engaged in manufacturing. A per-
son is engaged in manufacturing if it
produces and derives annual sales or
revenues in excess of $1 million from
products within industries in Sectors
31-33 as coded by the North American
Industry Classification System (2002
Edition) published by the Executive Of-
fice of the President, Office of Manage-
ment and Budget.

(k) United States. The term United
States shall include the several States,
the territories, possessions, and com-
monwealths of the United States, and
the District of Columbia.

(1) Commerce. The term commerce shall
have the meaning ascribed to that
term in section 1 of the Clayton Act, 15
U.S.C. 12, or section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44.

(m) The act. References to ‘‘the act”
refer to Section 7TA of the Clayton Act,
15 U.S.C. 18a, as added by section 201 of
the Hart-Scott-Rodino Antitrust Im-
provements Act of 1976, Public Law 94—
435, 90 Stat. 1390, and as amended by
Public Law 106-553, 114 Stat. 2762, and
Public Law 117-328, Div. GG, 136 Stat.
4459. References to ‘“‘Section TA()”’ refer
to subsections of Section 7A of the
Clayton Act. References to ‘‘this sec-
tion” refer to the section of these rules
in which the term appears.

(n) (as adjusted). The parenthetical
“‘(as adjusted)”’ refers to the adjusted
values published in the FEDERAL REG-
ISTER document titled ‘‘Revised Juris-
dictional Thresholds and Fee Amounts
under Section 7A of the Clayton Act.”
This FEDERAL REGISTER document will
be published in January of each year
and the values contained therein will
be effective as of the effective date
published in the FEDERAL REGISTER
document and will remain effective
until superseded in the next calendar
year. The document will also be avail-
able at https:/www.ftc.gov. Such ad-
justed values will be calculated in ac-
cordance with Section TA(a)(2)(A) and
the statutory note to Section TA.

(0) All commercially significant rights.
For purposes of paragraph (g) of §801.2,
the term all commercially significant
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rights means the exclusive rights to a
patent that allow only the recipient of
the exclusive patent rights to use the
patent in a particular therapeutic area
(or specific indication within a thera-
peutic area).

(p) Limited manufacturing rights. For
purposes of paragraph (o) of this sec-
tion and paragraph (g) of §801.2, the
term limited manufacturing rights
means the rights retained by a patent
holder to manufacture the product(s)
covered by a patent when all other ex-
clusive rights to the patent within a
therapeutic area (or specific indication
within a therapeutic area) have been
transferred to the recipient of the pat-
ent rights. The retained right to manu-
facture is limited in that it is retained
by the patent holder solely to provide
the recipient of the patent rights with
product(s) covered by the patent
(which either the patent holder alone
or both the patent holder and the re-
cipient may manufacture).

(q) Co-rights. For purposes of para-
graph (o) of this section and paragraph
(g) of §801.2, the term co-rights means
shared rights retained by the patent
holder to assist the recipient of the ex-
clusive patent rights in developing and
commercializing the product covered
by the patent. These co-rights include,
but are not limited to, co-development,
co-promotion, co-marketing and co-
commercialization.

[43 FR 33537, July 31, 1978, as amended at 48
FR 34429, July 29, 1983; 52 FR 20063, May 29,
1987; 66 FR 8687, Feb. 1, 2001; 66 FR 23565, May
9, 2001; 68 FR 2430, Jan. 17, 2003; 70 FR 4990,
Jan. 31, 2005; 70 FR 11510, Mar. 8, 2005; 70 FR
73372, Dec. 12, 2005; 70 FR 77313, Dec. 30, 2005;
76 FR 42479, July 19, 2011; 78 FR 68712, Nov. 15,
2013; 83 FR 32770, July 16, 2018; 88 FR 5750,
Jan. 30, 2023; 89 FR 7611, Feb. 5, 2024]

EFFECTIVE DATE NOTE: At 89 FR 89337, Nov.
12, 2024, §801.1 was amended by revising ex-
amples 1, 4, 5, and 6 in paragraph (d)(2) and
by adding paragraph (r), effective Feb. 10,
2025. For the convenience of the user, the
added and revised text is set forth as follows:

§801.1 Definitions.

* * * * *

(d)***
(2)***
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Examples: 1. ABC Investment Group has or-
ganized a number of investment partner-
ships. Each of the partnerships is its own ul-
timate parent, but ABC makes the invest-
ment decisions for all of the partnerships.
One of the partnerships intends to make a
reportable acquisition. For purposes of the
Notification and Report Form, each of the
other investment partnerships, and ABC In-
vestment Group itself, are associates of the
partnership that is the acquiring person. In
the Minority-Held Entity Overlaps section of
the Notification and Report Form, the ac-
quiring person will disclose any of its 5 per-
cent or greater minority holdings that gen-
erate revenues in any of the same NAICS
codes as the acquired entity(s) in the report-
able transaction. In this same section, the
acquiring person would also report any 5 per-
cent or greater minority holdings of its asso-
ciates in the acquired entity(s) and in any
entities that generate revenues in any of the
same NAICS codes as the acquired entity(s).
In the Controlled Entity Geographic Over-
laps section of the Notification and Report
Form, the acquiring person will indicate
whether there are any NAICS code overlaps
between the acquired entity(s) in the report-
able transaction, on the one hand, and the
acquiring person and all of its associates, on
the other.

* * * * *

4. CORP1 controls GP1 and GP2, the sole
general partners of private equity funds LP1
and LP2 respectively. LP1 controls GP3, the
sole general partner of MLP1, a newly
formed master limited partnership which is
its own ultimate parent entity. LP2 controls
GP4, the sole general partner of MLP2, an-
other master limited partnership that is its
own ultimate parent entity and which owns
and operates a natural gas pipeline. In addi-
tion, GP4 holds 25 percent of the voting secu-
rities of CORP2, which also owns and oper-
ates a natural gas pipeline.

MLP1 is acquiring 100 percent of the mem-
bership interests of LLCI1, also the owner and
operator of a natural gas pipeline. MLP2,
CORP2 and LLC1 all derive revenues in the
same NAICS code (Pipeline Transportation
of Natural Gas). All of the entities under
common investment management of CORPI1,
including GP4 and MLP2, are associates of
MLP1, the acquiring person.

In the Controlled Entity Geographic Over-
laps section of the Notification and Report
Form, MLP1 would identify MLP2 as an as-
sociate that has an overlap in pipeline trans-
portation of natural gas with LLCI1, the ac-
quired person. Because GP4 does not control
CORP2 it would not be listed in this section,
however, GP4 would be listed in the Minor-
ity-Held Entity Overlaps section of the Noti-
fication and Report Form as an associate
that holds 25 percent of the voting securities
of CORP2. In this example, even though
there is no direct overlap between the ac-
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quiring person (MLP1) and the acquired per-
son (LLC1), there is an overlap reported for
an associate (MLP2) of the acquiring person
in the Controlled Entity Geographic Over-
laps section of the Notification and Report
Form.

5. LLC is the investment manager for and
ultimate parent entity of general partner-
ships GP1 and GP2. GP1 is the general part-
ner of LLP1, a limited partnership that holds
30 percent of the voting securities of CORP1.
GP2 is the general partner of LP2, which
holds 55 percent of the voting securities of
CORP1. GP2 also directly holds 2 percent of
the voting securities of CORP1. LP1 is ac-
quiring 100 percent of the voting securities of
CORP2. CORP1 and CORP2 both derive reve-
nues in the same NAICS code (Industrial Gas
Manufacturing).

All the entities under common investment
management of the managing entity LLC,
including GP1, GP2, LP2 and CORP1 are as-
sociates of LP1. In Minority-Held Entity
Overlaps section of the Notification and Re-
port Form, LLP1 would report its own holding
of 30 percent of the voting securities of
CORP1. It would not report the 55 percent
holding of LLP2 in Minority-Held Entity Over-
laps section of the Notification and Report
Form because it is greater than 50 percent. It
also would not report GP2’s 2 percent hold-
ing because it is less than 5 percent. In the
Controlled Entity Geographic Overlaps sec-
tion, LP1 would identify both LP2 and
CORP1 as associates that derive revenues in
the same NAICS code as CORP2.

6. LLC is the investment manager for GP1
and GP2 which are the general partners of
limited partnerships LP1 and LP2, respec-
tively. LLC holds no equity interests in ei-
ther general partnership but manages their
investments and the investments of the lim-
ited partnerships by contract. LP1 is newly
formed and its own ultimate parent entity.
It plans to acquire 100 percent of the voting
securities of CORP1, which derives revenues
in the NAICS code for Consumer Lending.
LP2 controls CORP2, which derives revenues
in the same NAICS code. All of the entities
under the common management of LLC, in-
cluding LP2 and CORP2, are associates of
LP1. For purposes of the Controlled Entity
Geographic Overlaps section of the Notifica-
tion and Report Form, LLP1 would report LLP2
and CORP2 as associates that derive reve-
nues in the NAICS code that overlaps with
CORP1. Even though the investment man-
ager (LLC) holds no equity interest in GP1 or
GP2, the contractual arrangement with them
makes them associates of LP1 through com-
mon management.

* * * * *

(r)(1) Foreign entity or government of con-
cern. The term foreign entity or government of
concern means:
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(i) An entity that is a foreign entity of
concern as that term is defined in section
40207 of the Infrastructure Investment and
Jobs Act (42 U.S.C. 18741(a)(b)); or

(ii) A government, or an agency thereof, of
a foreign country that is a covered nation as
that term is defined in section 40207 of the
Infrastructure Investment and Jobs Act (42
U.S.C. 18741(a)(5)(C)).

(2) Subsidy. The term subsidy has the mean-
ing given to the term in part IV of title VII
of the Tariff Act of 1930 (19 U.S.C. 1677(5)(B)).

§801.2 Acquiring and acquired per-
sons.

(a) Any person which, as a result of
an acquisition, will hold voting securi-
ties or assets, either directly or indi-
rectly, or through fiduciaries, agents,
or other entities acting on behalf of
such person, is an acquiring person.

Example: Assume that corporations A and
B, which are each ultimate parent entitles of
their respective ‘‘persons,” created a joint
venture, corporation V, and that each holds
half of V’s shares. Therefore, A and B each
control V (see §801.1(b)), and V is included
within two persons, “A’ and ‘“‘B.”” Under this
section, if V is to acquire corporation X,
both “A” and ‘B’ are acquiring persons.

(b) Except as provided in paragraphs
(a) and (b) of §801.12, the person(s)
within which the entity whose assets
or voting securities are being acquired
is included, is an acquired person.

Examples: 1. Assume that person “‘Q’ will
acquire voting securities of corporation X
held by “P”’ and that X is not included with-
in person ‘“P.” Under this section, the ac-
quired person is the person within which X is
included, and is not “P.”

2. In the example to paragraph (a) of this
section, if V were to be acquired by X, then
both “A”’ and ‘“B”’ would be acquired persons.

(c) For purposes of the act and these
rules, a person may be an acquiring
person and an acquired person with re-
spect to separate acquisitions which
comprise a single transaction.

(d)(1)@) Mergers and consolidations
are transactions subject to the act and
shall be treated as acquisitions of vot-
ing securities.

(ii) In a merger, the person which,
after consummation, will include the
corporation in existence prior to con-
summation which is designated as the
surviving corporation in the plan,
agreement, or certificate of merger re-
quired to be filed with State authori-
ties to effectuate the transaction shall
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be deemed to have made an acquisition
of voting securities.

(2)(i) Any person party to a merger or
consolidation is an acquiring person if,
as a result of the transaction, such per-
son will hold any assets or voting secu-
rities which it did not hold prior to the
transaction.

(ii) Any person party to a merger or
consolidation is an acquired person if,
as a result of the transaction, the as-
sets or voting securities of any entity
included within such person will be
held by any other person.

(iii) All persons party to a trans-
action as a result of which all parties
will lose their separate pre-acquisition
identities or will become wholly owned
subsidiaries of a newly formed entity
shall be both acquiring and acquired
persons. This includes any combination
of corporations and unincorporated en-
tities consolidating into any newly
formed entity. In such transactions,
each consolidating entity is deemed to
be acquiring all of the voting securities
(in the case of a corporation) or inter-
ests (in the case of an unincorporated
entity) of each of the others.

Examples: 1. Corporation A (the ultimate
parent entity included within person ‘““A’")
proposes to acquire Y, a wholly-owned sub-
sidiary of B (the ultimate parent entity in-
cluded within person ‘“B’’). The transaction
is to be carried out by merging Y into X, a
wholly-owned subsidiary of A, with X sur-
viving, and by distributing the assets of X to
B, the only shareholder of Y. The assets of X
consist solely of cash and the voting securi-
ties of C, an entity unrelated to “A” or “B”’.
Since X is designated the surviving corpora-
tion in the plan or agreement of merger or
consolidation and since X will be included in
““A” after consummation of the transaction,
““A” will be deemed to have made an acquisi-
tion of voting securities. In this acquisition,
““A” is an acquiring person because it will
hold assets or voting securities it did not
hold prior to the transaction, and ‘B’ is an
acquired person because the assets or the
voting securities of an entity previously in-
cluded within it will be held by A as a result
of the acquisition. B will hold the cash and
voting securities of C as a result of the
transaction, but since §801.21 applies, this
acquisition is not reportable. ‘“A’ is there-
fore an acquiring person only, and ‘“B’’ is an
acquired person only. ‘“B” may, however,
have a separate reporting obligation as an
acquiring person in a separate transaction
involving the voting securities of C.
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2. In the above example, suppose the con-
sideration for Y consists of $8 million worth
of the voting securities of A. With regard to
the transfer of this consideration, *“B’’ is an
acquiring person because it will hold voting
securities it did not previously hold, and ‘“A”
is an acquired person because its voting se-
curities will be held by B. Since these voting
securities are worth less than $50 million (as
adjusted), the acquisition of these securities
is not reportable. ‘A’ will therefore report
as an acquiring person only and ‘“B” as an
acquired person only.

3. In the above example, suppose that, as
consideration for Y, A transfers to B a manu-
facturing plant valued in excess of $50 mil-
lion (as adjusted). ‘B’ is thus an acquiring
person and ‘‘A” an acquired person in a re-
portable acquisition of assets. ‘““‘A” and ‘“B”’
will each report as both an acquiring and an
acquired person in this transaction because
each occupies each role in a reportable ac-
quisition.

4. Corporations A (the ultimate parent en-
tity in person ‘“‘A’’) and B (the ultimate par-
ent entity in person ‘‘B’’) propose to consoli-
date into C, a newly formed corporation. All
shareholders of A and B will receive shares of
C, and both A and B will lose their separate
pre-acquisition identities. “A” and ‘B’ are
both acquiring and acquired persons because
they are parties to a transaction in which all
parties lose their separate pre-acquisition
identities

5. Partnership A and Corporation B form a
new LLC in which they combine their busi-
nesses. A and B cease to exist and partners of
A and shareholders of B receive membership
interests in the new LLC. For purposes of de-
termining reportability, A is deemed to be
acquiring 100 percent of the voting securities
of B and B is deemed to be acquiring 100 per-
cent of the interests of A. Pursuant to
§803.9(b) of this chapter, even if such a trans-
action consists of two reportable acquisi-
tions, only one filing fee is required.

(e) Whenever voting securities or as-
sets are to be acquired from an acquir-
ing person in connection with an acqui-
sition, the acquisition of voting securi-
ties or assets shall be separately sub-
ject to the act.

()(1)(i) In an acquisition of non-cor-
porate interests which results in an ac-
quiring person controlling the entity,
that person is deemed to hold all of the
assets of the entity as a result of the
acquisition. The acquiring person is
the person acquiring control of the en-
tity and the acquired person is the pre-
acquisition ultimate parent entity of
the entity.

(ii) The value of an acquisition de-
scribed in paragraph (f)(1)(i) of this sec-
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tion is determined in accordance with
§801.10(d).

(2) Any contribution of assets or vot-
ing securities to an existing unincor-
porated entity or to any successor
thereof is deemed an acquisition of
such voting securities or assets by the
ultimate parent entity of that entity
and is not subject to §801.50.

Examples: 1. A, B and C each hold 33% per-
cent of the interests in Partnership X. D con-
tributes assets valued in excess of $50 million
(as adjusted) to X and as a result D receives
40 percent of the interests in X and A, B and
C are each reduced to 20 percent. Partnership
X is deemed to be acquiring the assets from
D, in a transaction which may be reportable.
This is not treated as a formation of a new
partnership. Because no person will control
Partnership X, no additional filing is re-
quired by any of the four partners.

2. LLC X is its own ultimate parent entity.
A contributes a manufacturing plant valued
in excess of $200 million (as adjusted) to X
which issues new interests to A resulting in
A having a 50% interest in X. A is acquiring
non-corporate interests which confer control
of X and therefore will file as an acquiring
person. Because A held the plant prior to the
transaction and continues to hold it through
its acquisition of control of LLC X after the
transaction is completed no acquisition of
the plant has occurred and LLC X is there-
fore not an acquiring person.

(3) Any person who acquires control
of an existing not-for-profit corpora-
tion which has no outstanding voting
securities is deemed to be acquiring all
of the assets of that corporation.

Example: A becomes the sole corporate
member of not-for-profit corporation B and
accordingly has the right to designate all of
the directors of B. A is deemed to be acquir-
ing all of the assets of B as a result.

(g) Transfers of patent rights within
NAICS Industry Group 3254.

(1) This paragraph applies only to
patents covering products whose manu-
facture and sale would generate reve-
nues in NAICS Industry Group 3254, in-
cluding:

325411 Medical and Botanical Manu-

facturing

3256412 Pharmaceutical Preparation
Manufacturing

325413 In-Vitro Diagnostic Substance
Manufacturing

3256414 Biological Product (except Di-
agnostic) Manufacturing
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(2) The transfer of patent rights cov-
ered by this paragraph constitutes an
asset acquisition; and

(3) Patent rights are transferred if
and only if all commercially signifi-
cant rights to a patent, as defined in
§801.1(o), for any therapeutic area (or
specific indication within a therapeutic
area) are transferred to another entity.
All commercially significant rights are
transferred even if the patent holder
retains limited manufacturing rights,
as defined in §801.1(p), or co-rights, as
defined in §801.1(q).

Examples: Although these examples
refer to licenses, which are typically
used to effect the transfer of pharma-
ceutical patent rights to a recipient of
those rights, other methods of transfer-
ring patent rights, by assignment or
grant, among others, are similarly cov-
ered by these rules and examples.

1. B holds a patent relating to an ac-
tive pharmaceutical ingredient for car-
diovascular use. A will obtain a license
from B that grants A the exclusive
right to all of B’s patent rights except
that both A and B can manufacture the
active pharmaceutical ingredient to be
sold by A under the exclusive license
agreement. B retains limited manufac-
turing rights as defined in §801.1(p) be-
cause it retains the right to manufac-
ture the product covered by the patent
for cardiovascular use solely to provide
the product to A. A is still receiving all
commercially significant rights to the
patent, and the transfer of these rights
via the license constitutes an asset ac-
quisition. Further, even if B retained
all rights to manufacture (so that A
could not manufacture), B would still
retain limited manufacturing rights,
and A would still receive all commer-
cially significant rights to the patent.
Thus, the transfer of these rights via
the license would also constitute an
asset acquisition.

2. B holds a patent for an in-vitro di-
agnostic substance relating to arthri-
tis. B will grant A an exclusive license
to all of B’s patent rights for all veteri-
nary indications. B retains all patent
rights for all human indications. The
exclusive license to all commercially
significant rights for all veterinary in-
dications is an asset acquisition be-
cause A is receiving all rights to the
patent for a therapeutic area.
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3. B holds a patent relating to a bio-
logical product. B will grant A an ex-
clusive license to all of B’s patent
rights in all therapeutic areas. A and B
are also entering into a co-develop-
ment and co-commercialization agree-
ment under which B will assist A in de-
veloping, marketing and promoting the
product to physicians. B cannot sepa-
rately use the patent in the same
therapeutic area as A under the co-de-
velopment and co-commercialization
agreement. A will book all sales of the
product and will pay B a portion of the
profits resulting from those sales. De-
spite B’s retention of these co-rights, A
is still receiving all commercially sig-
nificant rights. The licensing agree-
ment is an asset acquisition. This
would be an asset acquisition even if B
also retained limited manufacturing
rights.

4. B holds a patent relating to an ac-
tive pharmaceutical ingredient and a
bulk compound that contains that ac-
tive pharmaceutical ingredient. B will
grant A an exclusive license to use the
bulk compound to manufacture and
sell a finished product in the neuro-
logical therapeutic area. B cannot
manufacture the active pharma-
ceutical ingredient or bulk compound
for any other finished products in the
neurological area, but it can manufac-
ture either for use by another party in
a different therapeutic area. Despite
B’s retention of manufacturing rights
of the active pharmaceutical ingre-
dient and bulk compound for thera-
peutic areas other than neurology, A is
still receiving all commercially signifi-
cant rights in a therapeutic area and
the licensing agreement is the acquisi-
tion of an asset.

5. B holds a patent related to a phar-
maceutical product that has been ap-
proved by the FDA. B will enter into
an exclusive distribution agreement
with A that will give A the right to dis-
tribute the product in the U.S. B will
manufacture the product for A and will
receive a portion of all revenues from
the sale of the product. A receives no
exclusive patent rights under the dis-
tribution agreement. A has not ob-
tained all commercially significant
rights to the patent because it is only
handling the logistics of selling and
distributing the product on B’s behalf.
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Therefore, the exclusive distribution
agreement is not an asset acquisition.

[43 FR 33537, July 31, 1978, as amended at 48
FR 34431, July 29, 1983; 66 FR 8688, Feb. 1,
2001; 70 FR 4990, Jan. 31, 2005; 70 FR 11510,
Mar. 8, 2005; 78 FR 68713, Nov. 15, 2013]

§801.3 Activities in or affecting com-
merce.

Section TA(a)(1) is satisfied if any en-
tity included within the acquiring per-
son, or any entity included within the
acquired person, is engaged in com-
merce or in any activity affecting
commerce.

Examples: 1. A foreign subsidiary of a U.S.
corporation seeks to acquire a foreign busi-
ness. The acquiring person includes the U.S.
parent corporation. If the U.S. corporation,
or the foreign subsidiary, or any entity con-
trolled by either one of them, is engaged in
commerce or in any activity affecting com-
merce, section TA(a)(l) is satisfied. Note,
however, that §§802.50-802.52 may exempt
certain acquisitions of foreign businesses or
assets.

2. Even if none of the entities within the
acquiring person is engaged in commerce or
in any activity affecting commerce, the ac-
quisition nevertheless satisfies section
TA(a)(1) if any entity included within the ac-
quired person is so engaged.

[43 FR 33537, July 31, 1978; 43 FR 36054, Aug.
15, 1978]

§801.4 Secondary acquisitions.

(a) Whenever as the result of an ac-
quisition (the ‘“‘primary acquisition’’)
an acquiring person controls an entity
which holds voting securities of an
issuer that entity does not control,
then the acquiring person’s acquisition
of the issuer’s voting securities is a
secondary acquisition and is separately
subject to the act and these rules.

(b) Exemptions. (1) No secondary ac-
quisition shall be exempt from the re-
quirements of the act solely because
the related primary acquisition is ex-
empt from the requirements of the act.

(2) A secondary acquisition may
itself be exempt from the requirements
of the act under section 7TA(c) or these
rules.

Examples: 1. Assume that acquiring person
“A” proposes to acquire all the voting secu-
rities of corporation B. This section provides
that the acquisition of voting securities of
issuers held but not controlled by B or by
any entity which B controls are secondary
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acquisitions by ‘“A.” Thus, if B holds more
than $50 million (as adjusted) of the voting
securities of corporation X (but does not con-
trol X), and “A”’ and “X’’ satisfy Sections 7TA
(a)(1) and (a)(2), “A” must file notification
separately with respect to its secondary ac-
quisition of voting securities of X. “X” must
file notification within fifteen days (or in
the case of a cash tender offer, 10 days) after
““A” files, pursuant to §801.30.

2. If in the previous example ‘A’ acquires
only 50 percent of the voting securities of B,
the result would remain the same. Since ‘A’
would be acquiring control of B, all of B’s
holdings in X would be attributable to “A.”

3. In the previous examples, if ““A’s’’ acqui-
sition of the voting securities of B is exempt,
““A” may still be required to file notification
with respect to its secondary acquisition of
the voting securities of X, unless that acqui-
sition is itself exempt.

4. In the previous examples, assume A’s ac-
quisition of B is accomplished by merging B
into A’s subsidiary, S, and S is designated
the surviving corporation. B’s voting securi-
ties are cancelled, and B’s shareholders are
to receive cash in return. Since S is des-
ignated the surviving corporation and A will
control S and also hold assets or voting secu-
rities it did not hold previously, ‘A’ is an
acquiring person in an acquisition of voting
securities by virtue of §§801.2 (d)(1)(ii) and
(A)(2)(1). A will be deemed to have acquired
control of B, and A’s resulting acquisition of
the voting securities of X is a secondary ac-
quisition. Since cash, the only consideration
paid for the voting securities of B, is not
considered an asset of the person from which
it is acquired, by virtue of §801.2(d)(2) “A” is
an acquiring person only. The acquisition of
the minority holding of B in X is therefore a
secondary acquisition by “A,” but since ‘“B”’
is an acquired person only, “B” is not
deemed to make any secondary acquisition
in this transaction.

5. In previous Example 4, suppose the con-
sideration paid by A for the acquisition of B
is in excess of $50 million (as adjusted) worth
of the voting securities of A. By virtue of
§801.2(d)(2), ““A”” and ‘‘B”’ are each both ac-
quiring and acquired persons. A will still be
deemed to have acquired control of B, and
therefore the resulting acquisition of the
voting securities of X is a secondary acquisi-
tion. Although “B” is now also an acquiring
person, unless B gains control of A in the
transaction, B still makes no secondary ac-
quisitions of stock held by A. If the consider-
ation paid by A is the voting securities of
one of A’s subsidiaries and B thereby gains
control of that subsidiary, B will make sec-
ondary acquisitions of any minority holdings
of that subsidiary.

6. Assume that A and B propose through
consolidation to create a new corporation, C,
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and that both A and B will lose their cor-
porate identities as a result. Since no par-
ticipating corporation in existence prior to
consummation is the designated surviving
corporation, ‘““A” and ‘B’ are each both ac-
quiring and acquired persons by virtue of
§801.2(d)(2)(iii). The acquisition of the minor-
ity holdings of entities within each are
therefore potential secondary acquisitions
by the other.

(c) Where the primary acquisition
is—

(1) A cash tender offer, the waiting
period procedures established for cash
tender offers pursuant to sections 7TA(a)
and TA(e) of the act shall be applicable
to both the primary acquisition and
the secondary acquisition;

(2) A non-cash tender offer, the wait-
ing period procedures established for
tender offers pursuant to section
TA(e)(2) of the act shall be applicable to
both the primary acquisition and the
secondary acquisition.

[43 FR 33537, July 31, 1978, as amended at 48
FR 34432, July 29, 1983; 52 FR 7080, Mar. 6,
1987; 66 FR 8688, Feb. 1, 2001; 67 FR 11902, Mar.
18, 2002; 70 FR 4990, Jan. 31, 2005; 70 FR 11511,
Mar. 8, 2005]

§801.10 Value of voting securities,
non-corporate interests and assets
to be acquired.

Except as provided in §801.13, the
value of voting securities and assets to
be acquired shall be determined as fol-
lows:

(a) Voting securities. (1) If the security
is traded on a national securities ex-
change or is authorized to be quoted in
an interdealer quotation system of a
national securities association reg-
istered with the U.S. Securities and
Exchange Commission—

(i) And the acquisition price has been
determined, the value shall be the mar-
ket price or the acquisition price,
whichever is greater; or if

(ii) The acquisition price has not
been determined, the value shall be the
market price.

(2) If paragraph (a)(1) of this section
is inapplicable—

(i) But the acquisition price has been
determined, the value shall be the ac-
quisition price; or if

(ii) The acquisition price has not
been determined, the value shall be the
fair market value.

16 CFR Ch. | (1-1-25 Edition)

(b) Assets. The value of assets to be
acquired shall be the fair market value
of the assets, or, if determined and
greater than the fair market value, the
acquisition price.

(c) For purposes of this section and
§801.13(a)(2):

(1) Market price. (i) For acquisitions
subject to §801.30, the market price
shall be the lowest closing quotation,
or, in an interdealer quotation system,
the lowest closing bid price, within the
45 calendar days prior to the receipt of
the notice required by §803.5(a) or prior
to the consummation of the acquisi-
tion.

(i) For acquisitions not subject to
§801.30, the market price shall be the
lowest closing quotation, or, in an
interdealer quotation system, the low-
est closing bid price, within the 45 or
fewer calendar days which are prior to
the consummation of the acquisition
but not earlier than the day prior to
the execution of the contract, agree-
ment in principle or letter of intent to
merge or acquire.

(iii) When the security was not trad-
ed within the period specified by this
paragraph, the last closing quotation
or closing bid price preceding such pe-
riod shall be used. If such closing
quotations are available in more than
one market, the person filing notifica-
tion may select any such quotation.

(2) Acquisition price. The acquisition
price shall include the value of all con-
sideration for such voting securities,
non-corporate interests or assets to be
acquired.

(38) Fair market value. The fair market
value shall be determined in good faith
by the board of directors of the ulti-
mate parent entity included within the
acquiring person, or, if unincorporated,
by officials exercising similar func-
tions; or by an entity delegated that
function by such board or officials.
Such determination must be made as of
any day within 60 calendar days prior
to the filing of the notification re-
quired by the act, or, if such notifica-
tion has not been filed, within 60 cal-
endar days prior to the consummation
of the acquisition.

Example: Corporation A, the ultimate par-
ent entity in person ‘‘A,” contracts to ac-
quire assets of corporation B, and the con-
tract provides that the acquisition price is
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not to be determined until after the acquisi-
tion is effected. Under paragraph (b) of this
section, for purposes of the act, the value of
the assets is to be the fair market value of
the assets. Under paragraph (c)(3), the board
of directors of corporation A must in good
faith determine the fair market value. That
determination will control for 60 days wheth-
er “A” and ‘“B” must observe the require-
ments of the act; that is, “A” and ‘B’ must
either file notification or consummate the
acquisition within that time. If ““A” and “B”’
neither file nor consummate within 60 days,
the parties would no longer be entitled to
rely on the determination of fair market
value, and, if in doubt about whether re-
quired to observe the requirements of the
act, would have to make a second determina-
tion of fair market value.

(d) Value of interests in an unincor-
porated entity. In an acquisition of non-
corporate interests that confers con-
trol of either an existing or a newly-
formed unincorporated entity, the
value of the non-corporate interests
held as a result of the acquisition is
the sum of the acquisition price of the
interests to be acquired (provided the
acquisition price has been determined),
and the fair market value of any of the
interests in the same unincorporated
entity held by the acquiring person
prior to the acquisition; or, if the ac-
quisition price has not been deter-
mined, the fair market value of inter-
ests held as a result of the acquisition.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8688, Feb. 1, 2001; 70 FR 11511, Mar. 8, 2005;
76 FR 42482, July 19, 2011]

§801.11 Annual net sales and total as-
sets.

(a) The annual net sales and total as-
sets of a person shall include all net
sales and all assets held, whether for-
eign or domestic, except as provided in
paragraphs (d) and (e) of this section.

(b) Except for the total assets of a
corporation or unincorporated entity
at the time of its formation which
shall be determined pursuant to Sec.
801.40(d) or 801.50(c) the annual net
sales and total assets of a person shall
be as stated on the financial state-
ments specified in paragraph (c) of this
section: Provided:

(1) That the annual net sales and
total assets of each entity included
within such person are consolidated
therein. If the annual net sales and
total assets of any entity included

§801.11

within the person are not consolidated
in such statements, the annual net
sales and total assets of the person fil-
ing notification shall be recomputed to
include the nonduplicative annual net
sales and nonduplicative total assets of
each such entity; and

(2) That such statements, and any re-
statements pursuant to paragraph
(b)(1) of this section (insofar as pos-
sible), have been prepared in accord-
ance with the accounting principles
normally used by such person, and are
of a date not more than 15 months
prior to the date of filing of the notifi-
cation required by the act, or the date
of consummation of the acquisition.

Example: Person ‘“A’’ is composed of entity
A, subsidiaries B1 and B2 which A controls,
subsidiaries C1 and C2 which B1 controls, and
subsidiary C3 which B2 controls. Suppose
that A’s most recent financial statement
consolidates the annual net sales and total
assets of B1, C1, and C2, but not B2 or C3. In
order to determine whether person ‘“A”
meets the criteria of Section TA(a)(2)(B), as
either an acquiring or an acquired person, A
must recompute its annual net sales and
total assets to reflect consolidation of the
nonduplicative annual net sales and non-
duplicative total assets of B2 and C3.

(c) Subject to the provisions of para-
graph (b) of this section:

(1) The annual net sales of a person
shall be as stated on the last regularly
prepared annual statement of income
and expense of that person; and

(2) The total assets of a person shall
be as stated on the last regularly pre-
pared balance sheet of that person.

Example: Suppose “A” sells assets to “B”
on January 1. ‘““A’s’ next regularly prepared
balance sheet, dated February 1, reflects
that sale. On March 1, ‘“A”’ proposes to sell
more assets to “B.” ‘““A’s” total assets on
March 1 are ‘“A’s’ total assets as stated on
its February 1 balance sheet.

(d) No assets of any natural person or
of any estate of a deceased natural per-
son, other than investment assets, vot-
ing securities and other income-pro-
ducing property, shall be included in
determining the total assets of a per-
son.

(e) Subject to the limitations of para-
graph (d) of this section, the total as-
sets of:

(1) An acquiring person that does not
have the regularly prepared balance
sheet described in paragraph (c)(2) of
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this section shall be, for acquisitions of
each acquired person:

(i) All assets held by the acquiring
person at the time of the acquisition,

(ii) Less all cash that will be used by
the acquiring person as consideration
in an acquisition of assets from, or in
an acquisition of voting securities
issued by, or in an acquisition of non-
corporate interests of, that acquired
person (or an entity within that ac-
quired person) and less all cash that
will be used for expenses incidental to
the acquisition, and less all securities
of the acquired person (or an entity
within that acquired person); and

(2) An acquired person that does not
have the regularly prepared balance
sheet described in paragraph (c)(2) of
this section shall be either

(i) All assets held by the acquired
person at the time of the acquisition,
or

(ii) Where applicable, its assets as de-
termined in accordance with §801.40(d).

Examples: For examples 1-4, assume that A
is a newly-formed company which is not con-
trolled by any other entity. Assume also
that A has no sales and does not have the
balance sheet described in paragraph (c)(2) of
this section.

1. A will borrow $105 million in cash and
will purchase assets from B for $100 million.
In order to establish whether A’s acquisition
of B’s assets is reportable, A’s total assets
are determined by subtracting the $100 mil-
lion that it will use to acquire B’s assets
from the $105 million that A will have at the
time of the acquisition. Therefore, A has
total assets of less than $10 million (as ad-
justed) and does not meet any size-of-person
test of Section 7TA(a)(2).

2. Assume that A will acquire assets from
B and that, at the time it acquires B’s assets,
A will have $85 million in cash and a factory
valued at $60 million. A will exchange the
factory and $80 million cash for B’s assets.
To determine A’s total assets, A should sub-
tract from the $85 million cash the $80 mil-
lion that will be used to acquire assets from
B and add the remainder to the value of the
factory. Thus, A has total assets of $65 mil-
lion. Even though A will use the factory as
part of the consideration for the acquisition,
the value of the factory must still be in-
cluded in A’s total assets. Note that A and B
may also have to report the acquisition by B
of A’s non-cash assets (i.e., the factory). For
that acquisition, the value of the cash A will
use to buy B’s assets is not excluded from A’s
total assets. Thus, in the acquisition by B,
A’s total assets are $145 million.

16 CFR Ch. | (1-1-25 Edition)

3. Assume that company A will make a $150
million acquisition and that it must pay a
loan origination fee of $6 million. A borrows
$161 million. A does not meet the size-of-per-
son test in Section 7A(a)(2) because its total
assets are less than $10 million (as adjusted).
$150 million is excluded because it will be
consideration for the acquisition and $5 mil-
lion is excluded because it is an expense inci-
dental to the acquisition. Therefore, A is
only a $6 million person. Note that if A were
making an acquisition valued at over $200
million (as adjusted), the acquisition would
be reportable without regard to the sizes of
the persons involved.

4. Assume that ‘““A’” borrows $195 million to
acquire $100 million of assets from ‘B’ and
$60 million of voting securities of ‘‘C.”” The
balance of the loan will be used for working
capital. To determine its size for purposes of
its acquisition from ‘“B,” ‘““A” subtracts the
$100 million that it will use for that acquisi-
tion. Therefore, A has total assets of $95 mil-
lion for purposes of its acquisition from *“B.”
To determine its size with respect to its ac-
quisition from ¢C,” “A” subtracts the $60
million that will be paid for “C’s” voting se-
curities. Thus, for purposes of its acquisition
from “C”, “A” has total assets of $135 mil-
lion. In the first acquisition ‘““A’’ meets the
$10 million (as adjusted) size-of-person test
and in the second acquisition ‘“A’’ meets the
$100 million (as adjusted) size-of-person test
of Section 7TA(a)(2).

[43 FR 33537, July 31, 1978, as amended at 48
FR 34429, July 29, 1983; 52 FR 7080, Mar. 6,
1987; 66 FR 8688, Feb. 1, 2001; 70 FR 4990, Jan.
31, 2005; 70 FR 11511, Mar. 8, 2005; 70 FR 73372,
Dec. 12, 2005]

§801.12 Calculating percentage of vot-
ing securities.

(a) Voting securities. Whenever the act
or these rules require calculation of
the percentage of voting securities to
be held or acquired, the issuer whose
voting securities are being acquired
shall be deemed the ‘‘acquired per-
sons.”’

Example: Person ‘A’ is composed of cor-
poration Al and subsidiary A2; person ‘B’ is
composed of corporation Bl and subsidiary
B2. Assume that A2 proposes to sell assets to
Bl in exchange for common stock of B2.
Under this paragraph, for purposes of calcu-
lating the percentage of voting securities to
be held, the ‘‘acquired person’ is B2. For all
other purposes, the acquired person is ‘“B.”
(For all purposes, the ‘‘acquiring persons’
are “A” and “B.”)

(b) Percentage of voting securities. (1)
Whenever the act or these rules require
calculation of the percentage of voting
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securities of an issuer to be held or ac-
quired, the percentage shall be the sum
of the separate ratios for each class of
voting securities, expressed as a per-
centage. The ratio for each class of vot-
ing securities equals:

(i)(A) The number of votes for direc-
tors of the issuer which the holder of a
class of voting securities is presently
entitled to cast, and as a result of the
acquisition, will become entitled to
cast, divided by,

(B) The total number of votes for di-
rectors of the issuer which presently
may be cast by that class, and which
will be entitled to be cast by that class
after the acquisition, multiplied by,

(ii)(A) The number of directors that
class is entitled to elect, divided by (B)
the total number of directors.

Examples: In each of the following examples
company X has two classes of voting securi-
ties, class A, consisting of 1000 shares with
each share having one vote, and class B, con-
sisting of 100 shares with each share having
one vote. The class A shares elect four of the
ten directors and the class B shares elect six
of the ten directors.

In this situation, §801.12(b) requires cal-
culations of the percentage of voting securi-
ties held to be made according to the fol-
lowing formula:

Number of votes of class A held divided by
Total votes of class A times Directors elect-
ed by class A stock divided by Total number
of directors

Plus

Number of votes of class B held divided by
Total votes of class B times Directors elect-
ed by class B stock divided by Total number
of directors

1. Assume that company Y holds all 100
shares of class B stock and no shares of class
A stock. By virtue of its class B holdings, Y
has all 100 of the votes which may be cast by
class B stock and can elect six of company
X’s ten directors. Applying the formula
which results from the rule, Y calculates
that it holds 100/100 x 6/10 or 60 percent of the
voting securities of company X because of its
holdings of class B stock and no additional
percentage derived from holdings of class A
stock. Consequently, Y holds a total of 60
percent of the voting securities of company
X.

2. Assume that company Y holds 500 shares
of class A stock and no shares of class B
stock. By virtue of its class A holdings, Y
has 500 of the 1000 votes which may be cast
by class A to elect four of company X’s ten
directors. Applying the formula, Y calculates
that it holds 500/1000 x 4/10 or 20 percent of
the voting securities of company X from its

§801.12

holdings of class A stock and no additional
percentage derived from holdings of class B
stock. Consequently, Y holds a total of 20
percent of the voting securities of company
X.

3. Assume that company Y holds 500 shares
of class A stock and 60 shares of class B
stock. Y calculates that it holds 20 percent
of the voting securities of company X be-
cause of its holdings of class A stock (see ex-
ample 2). Additionally, as a result of its class
B holdings Y has 60 of the 100 votes which
may be cast by class B stock to elect six of
company X’s ten directors. Applying the for-
mula, Y calculates that it holds 60/100 x 6/10
or 36 percent of the voting securities of com-
pany X because of its holdings of class B
stock. Since the formula requires that a per-
son that holds different classes of voting se-
curities of the same issuer add together the
separate percentages calculated for each
class, Y holds a total of 56 percent (20 per-
cent plus 36 percent) of the voting securities
of company X.

(2) Authorized but unissued voting
securities and treasury voting securi-
ties shall not be considered securities
presently entitled to vote for directors
of the issuer.

(3) For purposes of determining the
number of outstanding voting securi-
ties of an issuer, a person may rely
upon the most recent information set
forth in filings with the U.S. Securities
and Exchange Commission, unless such
person knows or has reason to believe
that the information contained therein
is inaccurate.

Examples: 1. In the example to paragraph
(a), to determine the percentage of B2’s vot-
ing securities which will be held by “A”
after the transaction, all voting securities of
B2 held by ‘““A,” the ‘‘acquiring person’’ (in-
cluding A2 and all other entities included in
person ‘““A’’), must be aggregated. If “A”
holds convertible securities of B2 which meet
the definition of voting securities in §801.1(f),
these securities are to be disregarded in cal-
culating the percentage of voting securities
held by ““A.”

2. Under this formula, any votes obtained
by means of proxies from other persons are
also disregarded in calculating the percent-
age of voting securities to be held or ac-
quired.

[43 FR 33537, July 31, 1978; 43 FR 36054, Aug.
15, 1978, as amended at 52 FR 7081, Mar. 6,
1987; 66 FR 8689, Feb. 1, 2001]
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§801.13 Aggregation of voting securi-
ties, assets and non-corporate inter-
ests.

(a) Voting securities. (1) Subject to the
provisions of §801.15, and paragraph
(a)(3) of this section, all voting securi-
ties of the issuer which will be held by
the acquiring person after the con-
summation of an acquisition shall be
deemed voting securities held as a re-
sult of the acquisition. The value of
such voting securities shall be the sum
of the value of the voting securities to
be acquired, determined in accordance
with §801.10(a), and the value of the
voting securities held by the acquiring
person prior to the acquisition, deter-
mined in accordance with paragraph
(a)(2) of this section.

(2) The value of voting securities of
an issuer held prior to an acquisition
shall be—

(i) If the security is traded on a na-
tional securities exchange or is author-
ized to be quoted in an interdealer
quotation system of a national securi-
ties association registered with the
United States Securities and Exchange
Commission, the market price cal-
culated in accordance with §801.10(c)(1);
or

(ii) If paragraph (a)(2)(i) of this sec-
tion is not applicable, the fair market
value determined in accordance with
§801.10(c)(3).

Examples: 1. Assume that acquiring person
‘““A”” holds in excess of $560 million (as ad-
justed) of the voting securities of X, and is to
acquire another $1 million of the same vot-
ing securities. Since under paragraph (a) of
this section all voting securities ‘““A” will
hold after the acquisition are held ‘“‘as a re-
sult of”’ the acquisition, ‘“A”’ will hold in ex-
cess of $50 million (as adjusted) of the voting
securities of X as a result of the acquisition.
““A” must therefore observe the require-
ments of the act before making the acquisi-
tion, unless the present acquisition is ex-
empt under Section TA(c), §802.21 or any
other rule.

2. See §801.15 and the examples to that
rule.

3. See §801.20 and the examples to that
rule.

4. On January 1, company A acquired in ex-
cess of $50 million (as adjusted) of voting se-
curities of company B. ‘A’ and ‘B’ filed no-
tification and observed the waiting period
for that acquisition. Company A plans to ac-
quire $1 million of assets from company B on
May 1 of the same year. Under §801.13(a)(3),

16 CFR Ch. | (1-1-25 Edition)

““A” and ‘“‘B” do not aggregate the value of
the earlier acquired voting securities to de-
termine whether the acquisition is subject to
the act. Therefore, the value of the acquisi-
tion is $1 million and it is not reportable.

(3) Voting securities held by the ac-
quiring person prior to an acquisition
shall not be deemed voting securities
held as a result of that subsequent ac-
quisition if:

(i) The acquiring person is, in the
subsequent acquisition, acquiring only
assets; and

(ii) The acquisition of the previously
acquired voting securities was subject
to the filing and waiting requirements
of the act (and such requirements were
observed) or was exempt pursuant to
§802.21.

(b) Assets. (1) All assets to be acquired
from the acquired person shall be as-
sets held as a result of the acquisition.
The value of such assets shall be deter-
mined in accordance with §801.10(b).

(2) If the acquiring person signs a let-
ter of intent or agreement in principle
to acquire assets from an acquired per-
son, and within the previous 180 days
the acquiring person has

(i) Signed a letter of intent or agree-
ment in principle to acquire assets
from the same acquired person, which
is still in effect but has not been con-
summated, or has acquired assets from
the same acquired person which it still
holds; and

(ii) The previous acquisition (whether
consummated or still contemplated)
was not subject to the requirements of
the Act; then for purposes of the size-
of-transaction test of Section 7TA(a)(2),
both the acquiring and the acquired
persons shall treat the assets that were
the subject of the earlier letter of in-
tent or agreement in principal as
though they are being acquired as part
of the present acquisition. The value of
any assets which are subject to this
paragraph is determined in accordance
with §801.10(b).

Examples: 1. On day 1, A enters into an
agreement with B to acquire assets valued at
$45 million. On day 90, A and B sign a letter
of intent pursuant to which A will acquire
additional assets from B, valued at $45 mil-
lion. The original transaction has not closed,
however, the agreement is still in effect. For
purposes of the size-of-transaction test in
Section 7TA(a)(2), A must aggregate the value
of both of its acquisitions and file prior to
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acquiring the assets if the aggregate value
exceeds $50 million (as adjusted).

2. On March 30, A enters into a letter of in-
tent to acquire assets of B valued at $45 mil-
lion. On January 31, earlier the same year, A
closed on an acquisition of assets of B valued
at $45 million. For purposes of the size-of-
transaction test in Section 7TA(a)(2), A must
aggregate the value of both of its acquisi-
tions and file prior to acquiring the assets of
B if the aggregate value exceeds $560 million
(as adjusted).

3. On day 1, A enters into an agreement
with B to acquire assets valued in excess of
$60 million (as adjusted). A and B file notifi-
cation and observe the waiting period. On
day 60, A signs a letter of intent to acquire
an additional $40 million of assets from B.
Because the earlier acquisition was subject
to the requirements of the Act, A does not
aggregate the two acquisitions of assets and
is free to acquire the additional assets of B
without filing an additional notification.

4. On day 1, A consummates an acquisition
of assets of B valued at $45 million. On day
60, A consummates a sale of the same assets
to an unrelated third party. On day 120, A en-
ters into an agreement to acquire additional
assets of B valued at $45 million. Because A
no longer holds the assets from the previous
acquisition, no aggregation of the two asset
acquisitions is required and A may acquire
all of the additional assets without filing no-
tification.

(c)(1) Non-corporate interests. In an ac-
quisition of non-corporate interests,
any previously acquired non-corporate
interests in the same unincorporated
entity is aggregated with the newly ac-
quired interests. The value of such an
acquisition is determined in accord-
ance with §801.10(d) of these rules.

(2) Other assets or voting securities of
the same acquired person. An acquisition
of non-corporate interests which does
not confer control of the unincor-
porated entity is not aggregated with
any other assets or voting securities
which have been or are currently being
acquired from the same acquired per-
son.

Examples: 1. A currently has the right to 30
percent of the profits in LLC. B has the right
to the remaining 70 percent. A acquires an
additional 30 percent interest in LLC from B
for $90 million in cash. As a result of the ac-
quisition, A is deemed to now have a 60 per-
cent interest in LLC. The current acquisi-
tion is valued at $90 million, the acquisition
price. The value of the 30 percent interest
that A already holds is the fair market value
of that interest. The value for size-of-trans-
action purposes is the sum of the two.
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2. A acquires the following from B: (1) All
of the assets of a subsidiary of B; (2) all of
the voting securities of another subsidiary of
B; and (3) a 30 percent interest in an LLC
which is currently wholly-owned by B. In de-
termining the size-of-transaction, A aggre-
gates the value of the voting securities and
assets of the subsidiaries that it is acquiring
from B, but does not include the value of the
30 percent interest in the LLC, pursuant to
§801.13(c)(2).

[43 FR 33537, July 31, 1978, as amended at 52
FR 7081, Mar. 6, 1987; 66 FR 8689, Feb. 1, 2001;
70 FR 4991, Jan. 31, 2005; 70 FR 11513, Mar. 8,
2005]

§801.14 Aggregate total amount of vot-
ing securities and assets.

For purposes of Section 7A(a)(2) and
§801.1(h), the aggregate total amount
of voting securities and assets shall be
the sum of:

(a) The value of all voting securities
of the acquired person which the ac-
quiring person would hold as a result of
the acquisition, determined in accord-
ance with §801.13(a); and

(b) The value of all assets of the ac-
quired person which the acquiring per-
son would hold as a result of the acqui-
sition, determined in accordance with
§801.13(b).

Examples: 1. Acquiring person ‘A’ pre-
viously acquired less than $50 million (as ad-
justed) of the voting securities (not convert-
ible voting securities) of corporation X. ‘“A”’
now intends to acquire additional assets of
X. Under paragraph (a) of this section, ‘A’
looks to §801.13(a) and determines that the
voting securities are to be held ‘“‘as a result
of”” the acquisition. Section 801.13(a) also
provides that ‘“A” must determine the
present value of the previously acquired se-
curities. Under paragraph (b) of this section,
“A” looks to §801.13(b)(1) and determines
that the assets to be acquired will be held
‘‘as a result of”” the acquisition, and are val-
ued under §801.10(b). Therefore, if the voting
securities have a present value which when
combined with the value of the assets would
exceed $560 million (as adjusted), the asset ac-
quisition is subject to the requirements of
the act since, as a result of it, “A” would
hold an aggregate total amount of the voting
securities and assets of *“X’ in excess of $50
million (as adjusted) .

2. In the previous example, assume that
the assets acquisition occurred first, and
that the acquisition of the voting securities
is to occur within 180 days of the first acqui-
sition. “A” now looks to §801.13(b)(2) and de-
termines that because the second acquisition
is of voting securities and not assets, the
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asset and voting securities acquisitions are
not treated as one transaction. Therefore,
the second acquisition would not be subject
to the requirements of the act since the
value of the securities to be acquired does
not exceed the $50 million (as adjusted) size-
of-transaction test.

(c) The value of all non-corporate in-
terests of the acquired person which
the acquiring person would hold as a
result of the acquisition, determined in
accordance with §801.13(c).

[43 FR 33537, July 31, 1978, as amended at 66
FR 8689, Feb. 1, 2001; 67 FR 11902, Mar. 18,
2002; 70 FR 4991, Jan. 31, 2005; 70 FR 73372,
Dec. 12, 2005]

§801.15 Aggregation of voting securi-
ties, non-corporate interests and as-
sets the acquisition of which was
exempt.

Notwithstanding §801.13, for purposes
of determining the aggregate total
amount of voting securities, non-cor-
porate interests and assets of the ac-
quired person held by the acquiring
person under Section T7A(a)(2) and
§801.1(h), none of the following will be
held as a result of an acquisition:

(a) Assets, non-corporate interests or
voting securities the acquisition of
which was exempt at the time of acqui-
sition (or would have been exempt, had
the act and these rules been in effect),
or the present acquisition of which is
exempt, under—

(1) Sections TA(c)(1), (3), (b), (&), (7),
(8), and (11)(B);

(2) Sections 802.1, 802.2, 802.5,
802.6(b)(1), 802.8, 802.30, 802.31, 802.35,
802.52, 802.53, 802.63, and 802.70 of this
chapter;

(b) Assets, non-corporate interests or
voting securities the acquisition of
which was exempt at the time of acqui-
sition (or would have been exempt, had
the Act and these rules been in effect),
or the present acquisition of which is
exempt, under Section T7A(c)(9) and
§§802.3, 802.4, and 802.64 of this chapter
unless the limitations contained in
Section TA(c)(9) or those sections do
not apply or as a result of the acquisi-
tion would be exceeded, in which case
the assets or voting securities so ac-
quired will be held; and

(c) Voting securities the acquisition
of which was exempt at the time of ac-
quisition (or would have been exempt,
had the Act and these rules been in ef-
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fect), or the present acquisition of
which is exempt, under section
TA(c)(11)(A) unless additional voting
securities of the same issuer have been
or are being acquired; and

(d) Assets or voting securities the ac-
quisition of which was exempt at the
time of acquisition (or would have been
exempt, had the Act and these rules
been in effect), or the present acquisi-
tion of which 1is exempt, under
§§802.50(a), 802.51(a), 802.51(b) of this
chapter unless the limitations, in ag-
gregate for §§802.50(a), 802.51(a),
802.51(b) , do not apply or as a result of
the acquisition would be exceeded, in
which case the assets or voting securi-
ties so acquired will be held.

Examples: 1. Assume that acquiring person
‘A’ is simultaneously to acquire in excess of
$60 million (as adjusted) of the convertible
voting securities of X and less than $50 mil-
lion (as adjusted) of the voting common
stock of X. Although the acquisition of the
convertible voting securities is exempt under
§802.31, since the overall value of the securi-
ties to be acquired is greater than $50 million
(as adjusted), “A” must determine whether
it is obliged to file notification and observe
a waiting period before acquiring the securi-
ties. Because §802.31 is one of the exemptions
listed in paragraph (a)(2) of this section, “A”’
would not hold the convertible voting securi-
ties as a result of the acquisition. Therefore,
since as a result of the acquisition “A”
would hold only the common stock, the size-
of-transaction tests of Section 7TA(a)(2) would
not be satisfied, and ‘“A” need not observe
the requirements of the act before acquiring
the common stock. (Note, however, that the
value of the convertible voting securities
would be reflected in ‘““A’s” next regularly
prepared balance sheet, for purposes of
§801.11).

2. In the previous example, the rule was ap-
plied to voting securities the present acquisi-
tion of which is exempt. Assume instead that
“A” had acquired the convertible voting se-
curities prior to its acquisition of the com-
mon stock. ““A” still would not hold the con-
vertible voting securities as a result of the
acquisition of the common stock, because
the rule states that voting securities the pre-
vious acquisition of which was exempt also
fall within the rule. Thus, the size-of-trans-
action tests of Section 7A(a)(2) would again
not be satisfied, and ‘“A” need not observe
the requirements of the act before acquiring
the common stock.

3. In example 2, assume instead that ‘A’
acquired the convertible voting securities in
1975, before the act and rules went into ef-
fect. Since the rule applies to voting securi-
ties the acquisition of which would have
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been exempt had the act and rules been in ef-
fect, the result again would be identical. If
the rules had been in effect in 1975, the ac-
quisition of the convertible voting securities
would have been exempt under §802.31.

4. Assume that acquiring person “B,” a
United States person, acquired from corpora-
tion “X” two manufacturing plants located
abroad, and assume that the acquisition
price was in excess of $50 million (as ad-
justed). In the most recent year, sales into
the United States attributable to the plants
were less than $50 million (as adjusted), and
thus the acquisition was exempt under
§802.50(a)(2). Within 180 days of that acquisi-
tion, ‘B’ seeks to acquire a third plant from
“X,” to which United States sales were at-
tributable in the most recent year. Since
under §801.13(b)(2), as a result of the acquisi-
tion, “B” would hold all three plants of
“X,”if the $560 million (as adjusted) limita-
tion in §802.50(a)(2) would be exceeded, under
paragraph (b) of this section, ‘B’ would hold
the previously acquired assets for purposes
of the second acquisition. Therefore, as a re-
sult of the second acquisition, “B”’ would
hold assets of “X’ exceeding $50 million (as
adjusted) in value, would not qualify for the
exemption in §802.50(a)(2), and must observe
the requirements of the act and file notifica-
tion for the acquisition of all three plants
before acquiring the third plant

5. ““A” acquires producing oil reserves val-
ued at $400 million from ‘““B.” Two months
later, ‘A’ agrees to acquire oil and gas
rights valued at $75 million from ‘“B.” Para-
graph (b) of this section and §801.13(b)(2) re-
quire aggregating the previously exempt ac-
quisition of oil reserves with the second ac-
quisition. If the two acquisitions, when ag-
gregated, exceed the $500 million limitation
on the exemption for oil and gas reserves in
§802.3(a), “A”’ and ‘B’ will be required to file
notification for the latter acquisition, in-
cluding within the filings the earlier acquisi-
tion. Since, in this example, the total value
of the assets in the two acquisitions, when
aggregated, is less than $500 million, both ac-
quisitions are exempt from the notification
requirements. In determining whether the
value of the assets in the two acquisitions
exceeds $500 million, ‘A’ need not determine
the current fair market value of the oil re-
serves acquired in the first transaction, since
these assets are now within the person of
AL Instead, CA” is directed by
§801.13(b)(2)(ii) to use the value of the oil re-
serves at the time of their prior acquisition
in accordance with §801.10(b).

6. ‘X’ acquired 55 percent of the voting se-
curities of M, an entity controlled by ‘“Z,”
six months ago and now proposes to acquire
50 percent of the voting stock of N, another
entity controlled by ‘“‘Z.” M’s assets consist
of $150 million worth of producing coal re-
serves plus less than $50 million (as adjusted)
worth of non-exempt assets and N’s assets

§801.15

consist of a producing coal mine worth $100
million together with non-exempt assets
with a fair market value of less than $50 mil-
lion (as adjusted). “X’s” acquisition of the
voting securities of M was exempt under
§802.4(a) because M held exempt assets pur-
suant to §802.3(b) and less than $50 million
(as adjusted) of non-exempt assets. Because
“X” acquired control of M in the earlier
transaction, M is now within the person of
“X,” and the assets of M need not be aggre-
gated with those of N to determine if the
subsequent acquisition of N will exceed the
limitation for coal reserves or for non-ex-
empt assets. Since the assets of N alone do
not exceed these limitations, “X’s” acquisi-
tion of N also is not reportable.

7. In previous Example 6, assume that “X”’
acquired 30 percent of the voting securities
of M and proposes to acquire 40 percent of
the voting securities of N, another entity
controlled by ““Z.” Assume also that M’s as-
sets at the time of “X’s” acquisition of M’s
voting securities consisted of $90 million
worth of producing coal reserves and non-ex-
empt assets with a fair market value of less
than $50 million (as adjusted), and that N’s
assets currently consist of $60 million worth
of producing coal reserves and non-exempt
assets with a fair market value which when
aggregated with M’s non-exempt assets
would exceed $50 million (as adjusted). Since
“X’ acquired a minority interest in M and
intends to acquire a minority interest in N,
and since M and N are controlled by ““Z,” the
assets of M and N must be aggregated, pursu-
ant to Secs. 801.15(b) and 801.13, to determine
whether the acquisition of N’s voting securi-
ties is exempt. “X”’ is required to determine
the current fair market value of M’s assets.
If the fair market value of M’s coal reserves
is unchanged, the aggregated exempt assets
do not exceed the limitation for coal re-
serves. However, if the present fair market
value of N’s non-exempt assets also is un-
changed, the present fair market value of the
non-exempt assets of M and N when aggre-
gated is greater than $50 million. Thus the
acquisition of the voting securities of N is
not exempt. If “X’’ proposed to acquire 50
percent or more of the voting securities of
both M and N in the same acquisition, the
assets of M and N must be aggregated to de-
termine if the acquisition of the voting secu-
rities of both issuers is exempt. Since the
fair market value of the aggregated non-ex-
empt assets exceeds $50 million (as adjusted),
the acquisition would not be exempt.

8. ““A” acquired 49 percent of the voting se-
curities of M and 45 percent of the voting se-
curities of N. Both M and N are controlled by
“B.” At the time of the acquisition, M held
rights to producing coal reserves worth $90
million and N held a producing coal mine
worth $90 million. This acquisition was ex-
empt since the aggregated holdings fell
below the $200 million limitation for coal in
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§802.3(b) of this chapter. A year later, “A”
proposes to acquire an additional 10 percent
of the voting securities of both M and N. In
the intervening year, M has acquired coal re-
serves so that its holdings are now valued at
$140 million, and the value of N’s assets re-
mained unchanged. ‘“‘A’s”’ second acquisition
would not be exempt. ‘A’ is required to de-
termine the value of the exempt assets and
any non-exempt assets held by any issuer
whose voting securities it intends to acquire
before each proposed acquisition (unless ““A”’
already owns 50 percent or more of the vot-
ing securities of the issuer) to determine if
the value of those holdings of the issuer falls
below the limitation of the applicable ex-
emption. Here, the holdings of M and N now
exceed the $200 million exemption for acqui-
sitions of coal reserves in §802.3 of this chap-
ter, and thus do not qualify for the exemp-
tion of voting securities provided by §802.4(a)
of this chapter.

9. A acquires assets of B located outside of
the U.S. with sales into the U.S. of $45 mil-
lion. It also acquires voting securities of B’s
foreign subsidiary X which has sales into the
U.S. of $45 million. Both the assets and the
voting securities of X are exempt under
§§802.50 and 802.51 respectively when ana-
lyzed separately. However, because §801.15(d)
requires that the sales into the U.S. for both
the assets and the voting securities be aggre-
gated to determine whether the $50 million
(as adjusted) limitation has been exceeded,
both are held as a result of the acquisition
because the aggregate sales into the U.S.
total in excess of $560 million (as adjusted).

[43 FR 33537, July 31, 1978, as amended at 52
FR 7081, Mar. 6, 1987; 61 FR 13684, Mar. 28,
1996; 66 FR 8689, Feb. 1, 2001; 67 FR 11902, Mar.
18, 2002; 70 FR 11512, Mar. 8, 2005; 76 FR 42482,
July 19, 2011]

§801.20 Acquisitions subsequent to ex-
ceeding threshold.

Acquisitions meeting the criteria of
section 7A(a), and not otherwise ex-
empted by section 7A(c) or §802.21 or
any other of these rules, are subject to
the requirements of the act even
though:

(a) Earlier acquisitions of assets or
voting securities may have been sub-
ject to the requirements of the act;

(b) The acquiring person’s holdings
initially may have met or exceeded a
notification threshold before the effec-
tive date of these rules; or

(c) The acquiring person’s holdings
initially may have met or exceeded a
notification threshold by reason of in-
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creases in market values or events
other than acquisitions.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8690, Feb. 1, 2001; 70 FR 4992, Jan. 31, 2005]

§801.21 Securities and cash not con-
sidered assets when acquired.

For purposes of determining the ag-
gregate total amount of assets under
Section TA(a)(2)(A), Section
TA(a)(2)(B)(i), Sec. 801.13(b), and Sec.
802.4:

(a) Cash shall not be considered an
asset of the person from which it is ac-
quired; and

(b) Neither voting or nonvoting secu-
rities nor obligations referred to in sec-
tion 7A(c)(2) shall be considered assets
of another person from which they are
acquired.

Examples: 1. Assume that acquiring person
““A” acquires voting securities of issuer X
from ‘““B,” a person unrelated to X. Under
this paragraph, the acquisition is treated
only as one of voting securities, requiring
“A” and “X” to comply with the require-
ments of the act, rather than one in which
‘““A” acquires the assets of ‘“B,” requiring
“A” and “B” to comply. See also example 2
to §801.30. Note that for purposes of section
TA(a)(2)—that is, for the next regularly pre-
pared balance sheet of ‘““A” referred to in
§801.11—the voting securities of X must be
reflected after their acquisition; see
§801.11(c)(2).

2. In the previous example, if ‘“‘A’’ acquires
nonvoting securities of X from ‘‘B,” then
under this section the acquisition would be
treated only as one of nonvoting securities of
X (and would be exempt under section
TA(c)(2)), rather than one in which “A” ac-
quires assets of ‘‘B,”” requiring ‘“‘A”’ and ‘“B”’
to comply. Again, the nonvoting securities of
X would have to be reflected in ‘“A’s’ next
regularly prepared balance sheet for pur-
poses of section 7TA(a)(2).

3. In example 1, assume that ‘B’ receives
only cash from ‘““A” in exchange for the vot-
ing securities of X. Under this section, “B’s”’
acquisition of cash is not an acquisition of
the ‘“‘assets’ of ““A,” and ‘B’ is not required
to file notification as an acquiring person.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8690, Feb. 1, 2001; 68 FR 2430, Jan. 17, 2003;
70 FR 4992, Jan. 31, 2005]

§801.30 Tender offers and acquisitions
of voting securities and non-cor-
porate interests from third parties.

(a) This section applies to:
(1) Acquisitions on a national securi-
ties exchange or through an interdealer
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quotation system registered with the
United States Securities and Exchange
Commission;

(2) Acquisitions described by §801.31;

(3) Tender offers;

(4) Secondary acquisitions;

(5) All acquisitions (other than merg-
ers and consolidations) in which voting
securities or non-corporate interests
are to be acquired from a holder or
holders other than the issuer or unin-
corporated entity or an entity included
within the same person as the issuer or
unincorporated entity;

(6) Conversions; and

(7) Acquisitions of voting securities
resulting from the exercise of options
or warrants which are—

(1) Issued by the issuer whose voting
securities are to be acquired (or by any
entity included within the same person
as the issuer); and

(ii) The subject of a currently effec-
tive registration statement filed with
the United States Securities and Ex-
change Commission under the Securi-
ties Act of 1933.

(b) For acquisitions described by
paragraph (a) of this section:

(1) The waiting period required under
the act shall commence upon the filing
of notification by the acquiring person
as provided in §803.10(a); and

(2) The acquired person shall file the
notification required by the act, in ac-
cordance with these rules, no later
than 5 p.m. Eastern Time on the 15th
(or, in the case of cash tender offers,
the 10th) calendar day following the
date of receipt, as defined by §803.10(a),
by the Federal Trade Commission and
Assistant Attorney General of the noti-
fication filed by the acquiring person.
Should the 15th (or, in the case of cash
tender offers, the 10th) calendar day
fall on a weekend day or federal holi-
day, the notification shall be filed no
later than 5 p.m. Eastern Time on the
next following business day.

Examples: 1. Acquiring person ‘‘A’’ proposes
to acquire from corporation B the voting se-
curities of B’s wholly owned subsidiary, cor-
poration S. Since ‘A’ is acquiring the shares
of S from its parent, this section does not
apply, and the waiting period does not begin
until both “A” and ‘B’ file notification.

2. Acquiring person ‘‘A’’ proposes to ac-
quire in excess of $50 million (as adjusted) of
the voting securities of corporation X on a
securities exchange. The waiting period be-

§801.31

gins when ‘“A” files notification. “X” must
file notification within 15 calendar days
thereafter. The seller of the X shares is not
subject to any obligations under the act.

3. Suppose that acquiring person ‘A’ pro-
poses to acquire 50 percent of the voting se-
curities of corporation B which in turn owns
30 percent of the voting securities of corpora-
tion C. Thus ““A’s” acquisition of C’s voting
securities is a secondary acquisition (see
§801.4) to which this section applies because
“A” is acquiring C’s voting securities from a
third party (B). Therefore, the waiting period
with respect to ‘“A’s” acquisition of C’s vot-
ing securities begins when ““A” files its sepa-
rate Notification and Report Form with re-
spect to C, and ‘“‘C”” must file within 15 days
(or in the case of a cash tender offer, 10 days)
thereafter. ‘“‘A’s” primary and secondary ac-
quisitions of the voting securities of B and C
are subject to separate waiting periods; see
§801.4.

[43 FR 33537, July 31, 1978; 43 FR 36054, Aug.
15, 1978, as amended at 52 FR 7082, Mar. 6,
1987; 66 FR 8690, Feb. 1, 2001; 70 FR 4992, Jan.
31, 2005; 76 FR 42482, July 19, 2011]

§801.31 Acquisitions of voting securi-
ties by offerees in tender offers.

Whenever an offeree in a noncash
tender offer is required to, and does,
file notification with respect to an ac-
quisition described in §801.2(e):

(a) The waiting period with respect
to such acquisition shall begin upon fil-
ing of notification by the offeree, pur-
suant to §§801.30 and 803.10(a)(1);

(b) The person within which the
issuer of the shares to be acquired by
the offeree is included shall file notifi-
cation as required by §801.30(b);

(c) Any request for additional infor-
mation or documentary material pur-
suant to section 7A(e) and §803.20 shall
extend the waiting period in accord-
ance with §803.20(c); and

(d) The voting securities to be ac-
quired by the offeree may be placed
into escrow, for the benefit of the
offeree, pending expiration or termi-
nation of the waiting period with re-
spect to the acquisition of such securi-
ties; Provided however, That no person
may vote any voting securities placed
into escrow pursuant to this paragraph.

Example: Assume that ‘“A,” which has an-
nual net sales exceeding $100 million (as ad-
justed), makes a tender offer for voting secu-
rities of corporation X. The consideration for
the tender offer is to be voting securities of
A. ““S,” a shareholder of X with total assets
exceeding $10 million (as adjusted), wishes to
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tender its holdings of X and in exchange
would receive shares of A valued in excess of
$60 million (as adjusted). Under this section,
““8’s”” acquisition of the shares of A would be
an acquisition separately subject to the re-
quirements of the act. Before ‘S’ may ac-
quire the voting securities of A, “S” must
first file notification and observe a waiting
period—which is separate from any waiting
period that may apply with respect to “A”
and “X.” Since §801.30 applies, the waiting
period applicable to ‘““A” and ‘S’ begins
upon filing by “S,” and ‘“A” must file with
respect to ‘“‘S’s” acquisition within 15 days
pursuant to §801.30(b). Should the waiting
period with respect to “A’’ and ‘X’ expire or
be terminated prior to the waiting period
with respect to “S” and “A.,” *‘S” may wish
to tender its X-shares and place the A-shares
into a nonvoting escrow until the expiration
or termination of the latter waiting period.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8690, Feb. 1, 2001; 70 FR 4992, Jan. 31, 2005]

§801.32 Conversion and acquisition.

A conversion is an acquisition within
the meaning of the act.

Example: Assume that acquiring person
‘“A” wishes to convert convertible voting se-
curities of issuer X, and is to receive com-
mon stock of X valued in excess of $50 mil-
lion (as adjusted). If ““A” and ‘X’ satisfy the
criteria of Section T7A(a)(1) and Section
TA(a)(2)(B)(@i), then “A” and “X” must file
notification and observe the waiting period
before ‘“A’’ completes the acquisition of the
X common stock, unless exempted by Sec-
tion TA(c) or the regulations in this part.
Since §801.30 applies, the waiting period be-
gins upon notification by ““A,” and “X’ must
file notification within 15 days.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8690, Feb. 1, 2001; 70 FR 4992, Jan. 31, 2005]

§801.33 Consummation of an acquisi-
tion by acceptance of tendered
shares of payment.

The acceptance for payment of any
shares tendered in a tender offer is the
consummation of an acquisition of
those shares within the meaning of the
act.

[48 FR 34433, July 29, 1983]

§801.40 Formation of joint venture or
other corporations.

(a) In the formation of a joint ven-
ture or other corporation (other than
in connection with a merger or consoli-
dation), even though the persons con-
tributing to the formation of a joint
venture or other corporation and the
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joint venture or other corporation
itself may, in the formation trans-
action, be both acquiring and acquired
persons within the meaning of §801.2,
the contributors shall be deemed ac-
quiring persons only, and the joint ven-
ture or other corporation shall be
deemed the acquired person only.

(b) Unless exempted by the act or any
of these rules, upon the formation of a
joint venture or other corporation, in a
transaction meeting the criteria of
Section TA(a)(1) and 7A(a)(2)(A) (other
than in connection with a merger or
consolidation), an acquiring person
shall be subject to the requirements of
the act.

(c) Unless exempted by the act or any
of these rules, upon the formation of a
joint venture or other corporation, in a
transaction meeting the criteria of
Section 7TA(a)(1) and the criteria of Sec-
tion 7TA(a)(2)(B)(i) (other than in con-
nection with a merger or consolida-
tion), an acquiring person shall be sub-
ject to the requirements of the act if:

(1)(i) The acquiring person has an-
nual net sales or total assets of $100
million (as adjusted) or more;

(ii) The joint venture or other cor-
poration will have total assets of $10
million (as adjusted) or more; and

(iii) At least one other acquiring per-
son has annual net sales or total assets
of $10 million (as adjusted) or more; or

(2)(1) The acquiring person has an-
nual net sales or total assets of $10 mil-
lion (as adjusted) or more;

(ii) The joint venture or other cor-
poration will have total assets of $100
million (as adjusted) or more; and

(iii) At least one other acquiring per-
son has annual net sales or total assets
of $10 million (as adjusted) or more.

(d) For purposes of paragraphs (b)
and (c) of this section and determining
whether any exemptions provided by
the act and these rules apply to its for-
mation, the assets of the joint venture
or other corporation shall include:

(1) All assets which any person con-
tributing to the formation of the joint
venture or other corporation has
agreed to transfer or for which agree-
ments have been secured for the joint
venture or other corporation to obtain
at any time, whether or not such per-
son is subject to the requirements of
the act; and
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(2) Any amount of credit or any obli-
gations of the joint venture or other
corporation which any person contrib-
uting to the formation has agreed to
extend or guarantee, at any time.

(e) The commerce criterion of Sec-
tion TA(a)(1) is satisfied if either the
activities of any acquiring person are
in or affect commerce, or the person
filing notification should reasonably
believe that the activities of the joint
venture or other corporation will be in
or will affect commerce.

Examples: 1. Persons “A,” “B,” and “C”
agree to create new corporation ‘“N,” a joint
venture. ‘“A,” “B,” and ‘“C” will each hold
one third of the shares of “N.”” ““A’’ has more
than $100 million (as adjusted) in annual net
sales. ‘B’ has more than $10 million (as ad-
justed) in total assets but less than $100 mil-
lion (as adjusted) in annual net sales and
total assets. Both ““C’s” total assets and its
annual net sales are less than $10 million (as
adjusted). “A,” “B,” and ‘“C” are each en-
gaged in commerce. ‘‘A,” “B,” and ‘“‘C’’ have
agreed to make an aggregate initial con-
tribution to the new entity of $18 million in
assets and each to make additional contribu-
tions of $21 million in each of the next three
years. Under paragraph (d) of this section,
the assets of the new corporation are $207
million. Under paragraph (c) of this section,
“A” and ‘“B” must file notification. Note
that “A” and ““B” also meet the criterion of
Section TA(a)(2)(B)(i) since they will be ac-
quiring one third of the voting securities of
the new entity for in excess of $50 million (as
adjusted). N need not file notification; see
§802.41.

2. In the preceding example ‘“A’’ has over
$10 million (as adjusted) but less than $100
million (as adjusted) in sales and assets, “‘B”’
and “C” have less than $10 million (as ad-
justed) in sales and assets. “N”’ has total as-
sets of $500 million. Assume that “A” will
acquire 50 percent of the voting securities of
“N” and “B” and “C” will each acquire 25
percent. Since ‘A’ will acquire in excess of
$200 million (as adjusted) in voting securities
of “N”’, the size-of-person test in §801.40(c) is
inapplicable and ‘A’ is required to file noti-
fication.

[43 FR 33537, July 31, 1978, as amended at 48
FR 34434, July 29, 1983; 52 FR 7082, Mar. 6,
1987; 66 FR 8690, Feb. 1, 2001; 70 FR 4992, Jan.
31, 2005]

§801.50 Formation of unincorporated
entities.

(a) In the formation of an unincor-
porated entity (other than in connec-
tion with a consolidation), even though
the persons contributing to the forma-

§801.50

tion of the unincorporated entity and
the unincorporated entity itself may,
in the formation transaction, be both
acquiring and acquired persons within
the meaning of §801.2, the contributors
shall be deemed acquiring persons only
and the unincorporated entity shall be
deemed the acquired person only.

(b) Unless exempted by the Act or
any of these rules, upon the formation
of an unincorporated entity, in a trans-
action meeting the criteria of Section
TA(a)(1) and 7A(a)(2)(A) (other than in
connection with a consolidation), a
person is subject to the requirements
of the Act if it acquires control of the
newly-formed entity. Unless exempted
by the Act or any of these rules, upon
the formation of an unincorporated en-
tity, in a transaction meeting the cri-
teria of Section 7TA(a)(1), the criteria of
Section TA(a)(2)(B)(i) (other than in
connection with a consolidation), a
person is subject to the requirements
of the Act if:

(1)(i) The acquiring person has an-
nual net sales or total assets of $100
million (as adjusted) or more;

(ii) The newly-formed entity has
total assets of $10 million (as adjusted)
or more; and

(iii) The acquiring person acquires
control of the newly-formed entity; or

(2)(i) The acquiring person has an-
nual net sales or total assets of $10 mil-
lion (as adjusted) or more;

(ii) The newly-formed entity has
total assets of $100 million (as ad-
justed) or more; and

(iii) The acquiring person acquires
control of the newly-formed entity.

(c) For purposes of paragraph (b) of
this section, the total assets of the
newly-formed entity is determined in
accordance with §801.40(d).

(d) Any person acquiring control of
the newly-formed entity determines
the value of its acquisition in accord-
ance with §801.10(d).

(e) The commerce criterion of Sec-
tion TA(a)(1) is satisfied if either the
Activities of any acquiring person are
in or affect commerce, or the person
filing notification should reasonably
believe that the Activities of the
newly-formed entity will be in or will
affect commerce.

Example: A and B form a new partnership
(LP) in which each will acquire a 50 percent
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interest. A contributes a plant valued at $250
million and $100 million in cash. B contrib-
utes $350 million in cash. Because each is ac-
quiring non-corporate interests, valued in
excess of $50 million (as adjusted) which con-
fer control of LLP both A and B are acquiring
persons in the formation. Each must now de-
termine if the exemption in §802.4 is applica-
ble to their acquisitions of non-corporate in-
terests in LP. For A, LP’s exempt assets con-
sist of all of the cash contributed by A and
B (pursuant to §801.21) and A’s contribution
of the plant (pursuant to §802.30(c)). Because
all of the assets of LP are exempt with re-
gard to A, A’s acquisition of non-corporate
interests in LP is exempt under §802.4. For B,
LP’s exempt assets include only the cash
contributions by A and B. The plant contrib-
uted by A, valued at $250 million is not ex-
empt under §802.30(c) with regard to B. Be-
cause LP has non-exempt assets in excess of
$50 million (as adjusted) with regard to B,
B’s acquisition of non-corporate interests in
LP is not exempt under §802.4. B must now
value its acquisition of non-corporate inter-
ests pursuant to §801.10(d) and because the
value of the non-corporate interests is the
same as B’s contribution to the formation
($350 million), the value exceeds $200 million
(as adjusted) and B must file notification
prior to acquiring non-corporate interests in
LP. See additional examples following
§§802.30(c) and 802.4.

[70 FR 11512, Mar. 8, 2005]

§801.90 Transactions or devices for
avoidance.

Any transaction(s) or other device(s)
entered into or employed for the pur-
pose of avoiding the obligation to com-
ply with the requirements of the act
shall be disregarded, and the obligation
to comply shall be determined by ap-
plying the act and these rules to the
substance of the transaction.

Examples: 1. Suppose corporations A and B
wish to form a joint venture. A and B con-
template a total investment of over $100 mil-
lion (as adjusted) in the joint venture; per-
sons ‘“‘A” and ‘“B” each have total assets in
excess of $100 million (as adjusted). Instead
of filing notification pursuant to §801.40, A
creates a new subsidiary, Al, which issues
half of its authorized shares to A. Assume
that Al has total assets of $3000. “A” then
sells 50 percent of its Al stock to “B’ for
$1500. Thereafter, “A’” and ‘B’ each con-
tribute in excess of $560 million (as adjusted)
to Al in exchange for the remaining author-
ized Al stock (one-fourth each to “A’ and
“B”). A’s creation of Al was exempt under
Sec. 802.30; its $1500 sale of Al stock to “B”
did not meet the size-of-transaction filing
threshold in Section 7A(a)(2)(B); and the sec-
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ond acquisition of stock in Al by “A” and
“B” was exempt under §802.30 and Sections
TA(c)(3) and (10). Since this scheme appears
to be for the purpose of avoiding the require-
ments of the act, the sequence of trans-
actions will be disregarded. The transactions
will be viewed as the formation of a joint
venture corporation by ‘“A’” and ‘B’ having
over $10 million (as adjusted) in assets. Such
a transaction would be covered by §801.40
and ““A” and “B” must file notification and
observe the waiting period.

2. Suppose ‘A’ wholly owns and operates a
chain of twenty retail hardware stores, each
of which is separately incorporated and has
assets of less than $10 million. The aggregate
fair market value of the assets of the twenty
store corporations is in excess of $50 million
(as adjusted). ‘““A’’ proposes to sell the stores
to “B” for in excess of $50 million (as ad-
justed). For various reasons it is decided
that “B” will buy the stock of each of the
store corporations from ‘‘A.” Instead of fil-
ing notification and observing the waiting
period as contemplated by the act, “A” and
“B” enter into a series of five stock pur-
chase-sale agreements for $12 million each.
Under the terms of each contract, the stock
of four stores will pass from ‘A’ to “B”’. The
five agreements are to be consummated on
five successive days. Because after each of
these transactions the store corporations are
no longer part of the acquired person
(§801.13(a) does not apply because control has
passed, see §801.2), and because $12 million is
below the size-of-transaction filing threshold
of Section 7A(a)(2)(B), none of the con-
templated acquisitions would be subject to
the requirements of the act. However, if the
stock of all of the store corporations were to
be purchased in one transaction, no exemp-
tion would be applicable, and the act’s re-
quirements would have to be met. Because it
appears that the purpose of making five sep-
arate contracts is to avoid the requirements
of the act, this section would ignore the form
of the separate transactions and consider the
substance to be one transaction requiring
compliance with the act.

[43 FR 33537, July 31, 1978, as amended at 66
FR 8691, Feb. 1, 2001; 67 FR 11903, Mar. 18,
2002; 70 FR 4992, Jan. 31, 2005]

PART 802—EXEMPTION RULES

Sec.

802.1 Acquisitions of goods in the ordinary
course of business.

802.2 Certain acquisitions of real property
assets.

802.3 Acquisitions of carbon-based mineral
reserves.

802.4 Acquisitions of voting securities of
issuers or non-corporate interests in un-
incorporated entities holding certain as-
sets the acquisition of which is exempt.
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