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§254.7

(b) It is deceptive for an Industry
Member to offer or confer an academic,
professional, or occupational degree, if
the award of such degree has not been
Approved by the appropriate State edu-
cational agency or Accredited by a na-
tionally recognized accrediting agency,
unless it clearly and conspicuously dis-
closes, in all advertising and pro-
motional materials that contain a ref-
erence to such degree, that its award
has not been Approved or Accredited
by such an agency.

(c) It is deceptive for an Industry
Member to offer or confer a high school
diploma unless the program of instruc-
tion to which it pertains is substan-
tially equivalent to that offered by a
resident secondary school, and unless
the student is informed, by a clear and
conspicuous disclosure in writing prior
to enrollment, that the Industry Mem-
ber cannot guarantee or otherwise con-
trol the recognition that will be ac-
corded the diploma by institutions of
higher education, other schools, or pro-
spective employers, and that such rec-
ognition is a matter solely within the
discretion of those entities.

[78 FR 68991, Nov. 18, 2013]

§254.7 Deceptive sales practices.

(a) It is deceptive for an Industry
Member to use advertisements or pro-
motional materials that misrepresent,
directly or indirectly, expressly or by
implication, that employment is being
offered or that a talent hunt or contest
is being conducted. For example, cap-
tions such as, ‘“Men/women wanted to
train for * * * [ “Help Wanted,” “Em-
ployment,” ‘“‘Business Opportunities,”
and words or terms of similar import,
may falsely convey that employment is
being offered and therefore should be
avoided.

(b) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, the
total cost of the program of instruction
and the school’s refund policy if the
student does not complete the program
of instruction.

(c) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, all
requirements for successfully com-
pleting the course or program of in-
struction and the circumstances that

16 CFR Ch. | (1-1-23 Edition)

would constitute grounds for termi-
nating the student’s enrollment prior
to completion of the program of in-
struction.

[78 FR 68991, Nov. 18, 2013]
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§255.0 Purpose and definitions.

(a) The Guides in this part represent
administrative interpretations of laws
enforced by the Federal Trade Commis-
sion for the guidance of the public in
conducting its affairs in conformity
with legal requirements. Specifically,
the Guides address the application of
Section 5 of the FTC Act (15 U.S.C. 45)
to the use of endorsements and
testimonials in advertising. The Guides
provide the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
these Guides may result in corrective
action by the Commission under Sec-
tion b5 if, after investigation, the Com-
mission has reason to believe that the
practices fall within the scope of con-
duct declared unlawful by the statute.
The Guides set forth the general prin-
ciples that the Commission will use in
evaluating endorsements and
testimonials, together with examples
illustrating the application of those
principles. The Guides do not purport
to cover every possible use of endorse-
ments in advertising. Whether a par-
ticular endorsement or testimonial is
deceptive will depend on the specific
factual circumstances of the advertise-
ment at issue.

(b) For purposes of this part, an en-
dorsement means any advertising mes-
sage (including verbal statements,
demonstrations, or depictions of the
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name, signature, likeness or other
identifying personal characteristics of
an individual or the name or seal of an
organization) that consumers are like-
ly to believe reflects the opinions, be-
liefs, findings, or experiences of a party
other than the sponsoring advertiser,
even if the views expressed by that
party are identical to those of the
sponsoring advertiser. The party whose
opinions, beliefs, findings, or experi-
ence the message appears to reflect
will be called the endorser and may be
an individual, group, or institution.

(c) The Commission intends to treat
endorsements and testimonials identi-
cally in the context of its enforcement
of the Federal Trade Commission Act
and for purposes of this part. The term
endorsements is therefore generally
used hereinafter to cover both terms
and situations.

(d) For purposes of this part, the
term product includes any product,
service, company or industry.

(e) For purposes of this part, an ex-
pert is an individual, group, or institu-
tion possessing, as a result of experi-
ence, study, or training, knowledge of a
particular subject, which knowledge is
superior to what ordinary individuals
generally acquire.

Example 1: A film critic’s review of a movie
is excerpted in an advertisement. When so
used, the review meets the definition of an
endorsement because it is viewed by readers
as a statement of the critic’s own opinions
and not those of the film producer, dis-
tributor, or exhibitor. Any alteration in or
quotation from the text of the review that
does not fairly reflect its substance would be
a violation of the standards set by this part
because it would distort the endorser’s opin-
ion. [See §255.1(b).]

Example 2: A TV commercial depicts two
women in a supermarket buying a laundry
detergent. The women are not identified out-
side the context of the advertisement. One
comments to the other how clean her brand
makes her family’s clothes, and the other
then comments that she will try it because
she has not been fully satisfied with her own
brand. This obvious fictional dramatization
of a real life situation would not be an en-
dorsement.

Example 3: In an advertisement for a pain
remedy, an announcer who is not familiar to
consumers except as a spokesman for the ad-
vertising drug company praises the drug’s
ability to deliver fast and lasting pain relief.
He purports to speak, not on the basis of his
own opinions, but rather in the place of and

§255.0

on behalf of the drug company. The announc-
er’'s statements would not be considered an
endorsement.

Example 4: A manufacturer of automobile
tires hires a well-known professional auto-
mobile racing driver to deliver its adver-
tising message in television commercials. In
these commercials, the driver speaks of the
smooth ride, strength, and long life of the
tires. Even though the message is not ex-
pressly declared to be the personal opinion of
the driver, it may nevertheless constitute an
endorsement of the tires. Many consumers
will recognize this individual as being pri-
marily a racing driver and not merely a
spokesperson or announcer for the adver-
tiser. Accordingly, they may well believe the
driver would not speak for an automotive
product unless he actually believed in what
he was saying and had personal knowledge
sufficient to form that belief. Hence, they
would think that the advertising message re-
flects the driver’s personal views. This attri-
bution of the underlying views to the driver
brings the advertisement within the defini-
tion of an endorsement for purposes of this
part.

Example 5: A television advertisement for a
particular brand of golf balls shows a promi-
nent and well-recognized professional golfer
practicing numerous drives off the tee. This
would be an endorsement by the golfer even
though she makes no verbal statement in the
advertisement.

Example 6: An infomercial for a home fit-
ness system is hosted by a well-known enter-
tainer. During the infomercial, the enter-
tainer demonstrates the machine and states
that it is the most effective and easy-to-use
home exercise machine that she has ever
tried. Even if she is reading from a script,
this statement would be an endorsement, be-
cause consumers are likely to believe it re-
flects the entertainer’s views.

Example 7: A television advertisement for a
housewares store features a well-known fe-
male comedian and a well-known male base-
ball player engaging in light-hearted banter
about products each one intends to purchase
for the other. The comedian says that she
will buy him a Brand X, portable, high-defi-
nition television so he can finally see the
strike zone. He says that he will get her a
Brand Y juicer so she can make juice with
all the fruit and vegetables thrown at her
during her performances. The comedian and
baseball player are not likely to be deemed
endorsers because consumers will likely real-
ize that the individuals are not expressing
their own views.

Example 8: A consumer who regularly pur-
chases a particular brand of dog food decides
one day to purchase a new, more expensive
brand made by the same manufacturer. She
writes in her personal blog that the change
in diet has made her dog’s fur noticeably
softer and shinier, and that in her opinion,
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the new food definitely is worth the extra
money. This posting would not be deemed an
endorsement under the Guides.

Assume that rather than purchase the dog
food with her own money, the consumer gets
it for free because the store routinely tracks
her purchases and its computer has gen-
erated a coupon for a free trial bag of this
new brand. Again, her posting would not be
deemed an endorsement under the Guides.

Assume now that the consumer joins a net-
work marketing program under which she
periodically receives various products about
which she can write reviews if she wants to
do so. If she receives a free bag of the new
dog food through this program, her positive
review would be considered an endorsement
under the Guides.

§255.1 General considerations.

(a) Endorsements must reflect the
honest opinions, findings, beliefs, or ex-
perience of the endorser. Furthermore,
an endorsement may not convey any
express or implied representation that
would be deceptive if made directly by
the advertiser. [See §255.2(a) and (b) re-
garding substantiation of representa-
tions conveyed by consumer endorse-
ments.

(b) The endorsement message need
not be phrased in the exact words of
the endorser, unless the advertisement
affirmatively so represents. However,
the endorsement may not be presented
out of context or reworded so as to dis-
tort in any way the endorser’s opinion
or experience with the product. An ad-
vertiser may use an endorsement of an
expert or celebrity only so long as it
has good reason to believe that the en-
dorser continues to subscribe to the
views presented. An advertiser may
satisfy this obligation by securing the
endorser’s views at reasonable inter-
vals where reasonableness will be de-
termined by such factors as new infor-
mation on the performance or effec-
tiveness of the product, a material al-
teration in the product, changes in the
performance of competitors’ products,
and the advertiser’s contract commit-
ments.

(c) When the advertisement rep-
resents that the endorser uses the en-
dorsed product, the endorser must have
been a bona fide user of it at the time
the endorsement was given. Addition-
ally, the advertiser may continue to
run the advertisement only so long as
it has good reason to believe that the

16 CFR Ch. | (1-1-23 Edition)

endorser remains a bona fide user of
the product. [See §255.1(b) regarding the
““‘good reason to believe” require-
ment.]J(d)Advertisers are subject to li-
ability for false or unsubstantiated
statements made through endorse-
ments, or for failing to disclose mate-
rial connections between themselves
and their endorsers [see §255.5]. Endors-
ers also may be liable for statements
made in the course of their endorse-
ments.

Example 1: A building contractor states in
an advertisement that he uses the adver-
tiser’s exterior house paint because of its re-
markable quick drying properties and dura-
bility. This endorsement must comply with
the pertinent requirements of §255.3 (Expert
Endorsements). Subsequently, the advertiser
reformulates its paint to enable it to cover
exterior surfaces with only one coat. Prior to
continued use of the contractor’s endorse-
ment, the advertiser must contact the con-
tractor in order to determine whether the
contractor would continue to specify the
paint and to subscribe to the views presented
previously.

Example 2: A television advertisement por-
trays a woman seated at a desk on which
rest five unmarked computer keyboards. An
announcer says, ‘“‘We asked X, an adminis-
trative assistant for over ten years, to try
these five unmarked keyboards and tell us
which one she liked best.””The advertisement
portrays X typing on each keyboard and then
picking the advertiser’s brand. The an-
nouncer asks her why, and X gives her rea-
sons. This endorsement would probably not
represent that X actually uses the adver-
tiser’s keyboard at work. In addition, the en-
dorsement also may be required to meet the
standards of §255.3 (expert endorsements).

Example 3: An ad for an acne treatment fea-
tures a dermatologist who claims that the
product is ‘“‘clinically proven’’ to work. Be-
fore giving the endorsement, she received a
write-up of the clinical study in question,
which indicates flaws in the design and con-
duct of the study that are so serious that
they preclude any conclusions about the effi-
cacy of the product. The dermatologist is
subject to liability for the false statements
she made in the advertisement. The adver-
tiser is also liable for misrepresentations
made through the endorsement. [See Section
2565.3 regarding the product evaluation that
an expert endorser must conduct.

Example 4: A well-known celebrity appears
in an infomercial for an oven roasting bag
that purportedly cooks every chicken per-
fectly in thirty minutes. During the shooting
of the infomercial, the celebrity watches five
attempts to cook chickens using the bag. In
each attempt, the chicken is undercooked
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after thirty minutes and requires sixty min-
utes of cooking time. In the commercial, the
celebrity places an uncooked chicken in the
oven roasting bag and places the bag in one
oven. He then takes a chicken roasting bag
from a second oven, removes from the bag
what appears to be a perfectly cooked chick-
en, tastes the chicken, and says that if you
want perfect chicken every time, in just
thirty minutes, this is the product you need.
A significant percentage of consumers are
likely to believe the celebrity’s statements
represent his own views even though he is
reading from a script. The celebrity is sub-
ject to liability for his statement about the
product. The advertiser is also liable for mis-
representations made through the endorse-
ment.

Example 5: A skin care products advertiser
participates in a blog advertising service.
The service matches up advertisers with
bloggers who will promote the advertiser’s
products on their personal blogs. The adver-
tiser requests that a blogger try a new body
lotion and write a review of the product on
her blog. Although the advertiser does not
make any specific claims about the lotion’s
ability to cure skin conditions and the
blogger does not ask the advertiser whether
there is substantiation for the claim, in her
review the blogger writes that the lotion
cures eczema and recommends the product to
her blog readers who suffer from this condi-
tion. The advertiser is subject to liability for
misleading or unsubstantiated representa-
tions made through the blogger’s endorse-
ment. The blogger also is subject to liability
for misleading or unsubstantiated represen-
tations made in the course of her endorse-
ment. The blogger is also liable if she fails to
disclose clearly and conspicuously that she
is being paid for her services. [See §255.5.]

In order to limit its potential liability, the
advertiser should ensure that the advertising
service provides guidance and training to its
bloggers concerning the need to ensure that
statements they make are truthful and sub-
stantiated. The advertiser should also mon-
itor bloggers who are being paid to promote
its products and take steps necessary to halt
the continued publication of deceptive rep-
resentations when they are discovered.

§255.2 Consumer endorsements.

(a) An advertisement employing en-
dorsements by one or more consumers
about the performance of an advertised
product or service will be interpreted
as representing that the product or
service is effective for the purpose de-
picted in the advertisement. Therefore,
the advertiser must possess and rely
upon adequate substantiation, includ-
ing, when appropriate, competent and
reliable scientific evidence, to support

§255.2

such claims made through endorse-
ments in the same manner the adver-
tiser would be required to do if it had
made the representation directly, i.e.,
without using endorsements. Consumer
endorsements themselves are not com-
petent and reliable scientific evidence.

(b) An advertisement containing an
endorsement relating the experience of
one or more consumers on a central or
key attribute of the product or service
also will likely be interpreted as rep-
resenting that the endorser’s experi-
ence 1is representative of what con-
sumers will generally achieve with the
advertised product or service in actual,
albeit variable, conditions of use.
Therefore, an advertiser should possess
and rely upon adequate substantiation
for this representation. If the adver-
tiser does not have substantiation that
the endorser’s experience is representa-
tive of what consumers will generally
achieve, the advertisement should
clearly and conspicuously disclose the
generally expected performance in the
depicted circumstances, and the adver-
tiser must possess and rely on adequate
substantiation for that representa-
tion. 105

(c) Advertisements presenting en-
dorsements by what are represented,
directly or by implication, to be ‘“‘ac-
tual consumers’ should utilize actual

105The Commission tested the communica-
tion of advertisements containing
testimonials that clearly and prominently
disclosed either ‘‘Results not typical” or the
stronger ‘‘These testimonials are based on
the experiences of a few people and you are
not likely to have similar results.”’Neither
disclosure adequately reduced the commu-
nication that the experiences depicted are
generally representative. Based upon this re-
search, the Commission believes that similar
disclaimers regarding the limited applica-
bility of an endorser’s experience to what
consumers may generally expect to achieve
are unlikely to be effective.

Nonetheless, the Commission cannot rule
out the possibility that a strong disclaimer
of typicality could be effective in the con-
text of a particular advertisement. Although
the Commission would have the burden of
proof in a law enforcement action, the Com-
mission notes that an advertiser possessing
reliable empirical testing demonstrating
that the net impression of its advertisement
with such a disclaimer is non-deceptive will
avoid the risk of the initiation of such an ac-
tion in the first instance.
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consumers in both the audio and video,
or clearly and conspicuously disclose
that the persons in such advertise-
ments are not actual consumers of the
advertised product.

Example 1: A brochure for a baldness treat-
ment consists entirely of testimonials from
satisfied customers who say that after using
the product, they had amazing hair growth
and their hair is as thick and strong as it
was when they were teenagers. The adver-
tiser must have competent and reliable sci-
entific evidence that its product is effective
in producing new hair growth.

The ad will also likely communicate that
the endorsers’ experiences are representative
of what new users of the product can gen-
erally expect. Therefore, even if the adver-
tiser includes a disclaimer such as, ‘‘Notice:
These testimonials do not prove our product
works. You should not expect to have similar
results,” the ad is likely to be deceptive un-
less the advertiser has adequate substan-
tiation that new users typically will experi-
ence results similar to those experienced by
the testimonialists.

Example 2: An advertisement disseminated
by a company that sells heat pumps presents
endorsements from three individuals who
state that after installing the company’s
heat pump in their homes, their monthly
utility bills went down by $100, $125, and $150,
respectively. The ad will likely be inter-
preted as conveying that such savings are
representative of what consumers who buy
the company’s heat pump can generally ex-
pect. The advertiser does not have substan-
tiation for that representation because, in
fact, less than 20% of purchasers will save
$100 or more. A disclosure such as, ‘‘Results
not typical”’ or, ‘“‘These testimonials are
based on the experiences of a few people and
you are not likely to have similar results’ is
insufficient to prevent this ad from being de-
ceptive because consumers will still inter-
pret the ad as conveying that the specified
savings are representative of what con-
sumers can generally expect. The ad is less
likely to be deceptive if it clearly and con-
spicuously discloses the generally expected
savings and the advertiser has adequate sub-
stantiation that homeowners can achieve
those results. There are multiple ways that
such a disclosure could be phrased, e.g., ‘‘the
average homeowner saves $35 per month,”
‘“‘the typical family saves $50 per month dur-
ing cold months and $20 per month in warm
months,” or ‘“most families save 10% on
their utility bills.”

Example 3: An advertisement for a choles-
terol-lowering product features an individual
who claims that his serum cholesterol went
down by 120 points and does not mention
having made any lifestyle changes. A well-
conducted clinical study shows that the
product reduces the cholesterol levels of in-

16 CFR Ch. | (1-1-23 Edition)

dividuals with elevated cholesterol by an av-
erage of 156% and the advertisement clearly
and conspicuously discloses this fact. De-
spite the presence of this disclosure, the ad-
vertisement would be deceptive if the adver-
tiser does not have adequate substantiation
that the product can produce the specific re-
sults claimed by the endorser (i.e., a 120-
point drop in serum cholesterol without any
lifestyle changes).

Example 4: An advertisement for a weight-
loss product features a formerly obese
woman. She says in the ad, “Every day, I
drank 2 WeightAway shakes, ate only raw
vegetables, and exercised vigorously for six
hours at the gym. By the end of six months,
I had gone from 250 pounds to 140
pounds.”’The advertisement accurately de-
scribes the woman’s experience, and such a
result is within the range that would be gen-
erally experienced by an extremely over-
weight individual who consumed
WeightAway shakes, only ate raw vegeta-
bles, and exercised as the endorser did. Be-
cause the endorser clearly describes the lim-
ited and truly exceptional circumstances
under which she achieved her results, the ad
is not likely to convey that consumers who
weigh substantially less or use WeightAway
under less extreme circumstances will lose
110 pounds in six months. (If the advertise-
ment simply says that the endorser lost 110
pounds in six months using WeightAway to-
gether with diet and exercise, however, this
description would not adequately alert con-
sumers to the truly remarkable cir-
cumstances leading to her weight loss.)The
advertiser must have substantiation, how-
ever, for any performance claims conveyed
by the endorsement (e.g., that WeightAway
is an effective weight loss product).

If, in the alternative, the advertisement
simply features ‘‘before” and ‘‘after’” pic-
tures of a woman who says ‘I lost 50 pounds
in 6 months with WeightAway,” the ad is
likely to convey that her experience is rep-
resentative of what consumers will generally
achieve. Therefore, if consumers cannot gen-
erally expect to achieve such results, the ad
should clearly and conspicuously disclose
what they can expect to lose in the depicted
circumstances (e.g., ‘“‘most women who use
WeightAway for six months lose at least 15
pounds’’).

If the ad features the same pictures but the
testimonialist simply says, ‘I lost 50 pounds
with WeightAway,” and WeightAway users
generally do not lose 50 pounds, the ad
should disclose what results they do gen-
erally achieve (e.g., ‘“‘most women who use
WeightAway lose 15 pounds’).

Example 5: An advertisement presents the
results of a poll of consumers who have used
the advertiser’s cake mixes as well as their
own recipes. The results purport to show
that the majority believed that their fami-
lies could not tell the difference between the
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advertised mix and their own cakes baked
from scratch. Many of the consumers are ac-
tually pictured in the advertisement along
with relevant, quoted portions of their state-
ments endorsing the product. This use of the
results of a poll or survey of consumers rep-
resents that this is the typical result that
ordinary consumers can expect from the ad-
vertiser’s cake mix.

Example 6: An advertisement purports to
portray a ‘‘hidden camera’ situation in a
crowded cafeteria at breakfast time. A
spokesperson for the advertiser asks a series
of actual patrons of the cafeteria for their
spontaneous, honest opinions of the adver-
tiser’s recently introduced breakfast cereal.
Even though the words ‘‘hidden camera’ are
not displayed on the screen, and even though
none of the actual patrons is specifically
identified during the advertisement, the net
impression conveyed to consumers may well
be that these are actual customers, and not
actors. If actors have been employed, this
fact should be clearly and conspicuously dis-
closed.

Example 7: An advertisement for a recently
released motion picture shows three individ-
uals coming out of a theater, each of whom
gives a positive statement about the movie.
These individuals are actual consumers ex-
pressing their personal views about the
movie. The advertiser does not need to have
substantiation that their views are rep-
resentative of the opinions that most con-
sumers will have about the movie. Because
the consumers’ statements would be under-
stood to be the subjective opinions of only
three people, this advertisement is not likely
to convey a typicality message.

If the motion picture studio had ap-
proached these individuals outside the the-
ater and offered them free tickets if they
would talk about the movie on camera after-
wards, that arrangement should be clearly
and conspicuously disclosed. [See §255.5.]

§255.3 Expert endorsements.

(a) Whenever an advertisement rep-
resents, directly or by implication,
that the endorser is an expert with re-
spect to the endorsement message,
then the endorser’s qualifications must
in fact give the endorser the expertise
that he or she is represented as pos-
sessing with respect to the endorse-
ment.

(b) Although the expert may, in en-
dorsing a product, take into account
factors not within his or her expertise
(e.g., matters of taste or price), the en-
dorsement must be supported by an ac-
tual exercise of that expertise in evalu-
ating product features or characteris-
tics with respect to which he or she is

§255.3

expert and which are relevant to an or-
dinary consumer’s use of or experience
with the product and are available to
the ordinary consumer. This evalua-
tion must have included an examina-
tion or testing of the product at least
as extensive as someone with the same
degree of expertise would normally
need to conduct in order to support the
conclusions presented in the endorse-
ment. To the extent that the advertise-
ment implies that the endorsement was
based upon a comparison, such com-
parison must have been included in the
expert’s evaluation; and as a result of
such comparison, the expert must have
concluded that, with respect to those
features on which he or she is expert
and which are relevant and available to
an ordinary consumer, the endorsed
product is at least equal overall to the
competitors’ products. Moreover,
where the net impression created by
the endorsement is that the advertised
product is superior to other products
with respect to any such feature or fea-
tures, then the expert must in fact
have found such superiority. [See
§2565.1(d) regarding the liability of en-
dorsers.]

Example 1: An endorsement of a particular
automobile by one described as an ‘‘engi-
neer’”’ implies that the endorser’s profes-
sional training and experience are such that
he is well acquainted with the design and
performance of automobiles. If the endors-
er’s field is, for example, chemical engineer-
ing, the endorsement would be deceptive.

Example 2: An endorser of a hearing aid is
simply referred to as ‘‘Doctor’ during the
course of an advertisement. The ad likely
implies that the endorser is a medical doctor
with substantial experience in the area of
hearing. If the endorser is not a medical doc-
tor with substantial experience in audiology,
the endorsement would likely be deceptive.
A non-medical ‘‘doctor’ (e.g., an individual
with a Ph.D. in exercise physiology) or a
physician without substantial experience in
the area of hearing can endorse the product,
but if the endorser is referred to as ‘‘doctor,”
the advertisement must make clear the na-
ture and limits of the endorser’s expertise.

Example 3: A manufacturer of automobile
parts advertises that its products are ap-
proved by the ‘‘American Institute of
Science.”From its name, consumers would
infer that the ‘‘American Institute of
Science’ is a bona fide independent testing
organization with expertise in judging auto-
mobile parts and that, as such, it would not
approve any automobile part without first
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testing its efficacy by means of valid sci-
entific methods. If the American Institute of
Science is not such a bona fide independent
testing organization (e.g., if it was estab-
lished and operated by an automotive parts
manufacturer), the endorsement would be
deceptive. Even if the American Institute of
Science is an independent bona fide expert
testing organization, the endorsement may
nevertheless be deceptive unless the Insti-
tute has conducted valid scientific tests of
the advertised products and the test results
support the endorsement message.

Example 4: A manufacturer of a non-pre-
scription drug product represents that its
product has been selected over competing
products by a large metropolitan hospital.
The hospital has selected the product be-
cause the manufacturer, unlike its competi-
tors, has packaged each dose of the product
separately. This package form is not gen-
erally available to the public. Under the cir-
cumstances, the endorsement would be de-
ceptive because the basis for the hospital’s
choice—convenience of packaging—is neither
relevant nor available to consumers, and the
basis for the hospital’s decision is not dis-
closed to consumers.

Example 5: A woman who is identified as
the president of a commercial ‘“home clean-
ing service’” states in a television advertise-
ment that the service uses a particular brand
of cleanser, instead of leading competitors it
has tried, because of this brand’s perform-
ance. Because cleaning services extensively
use cleansers in the course of their business,
the ad likely conveys that the president has
knowledge superior to that of ordinary con-
sumers. Accordingly, the president’s state-
ment will be deemed to be an expert endorse-
ment. The service must, of course, actually
use the endorsed cleanser. In addition, be-
cause the advertisement implies that the
cleaning service has experience with a rea-
sonable number of leading competitors to
the advertised cleanser, the service must, in
fact, have such experience, and, on the basis
of its expertise, it must have determined
that the cleaning ability of the endorsed
cleanser is at least equal (or superior, if such
is the net impression conveyed by the adver-
tisement) to that of leading competitors’
products with which the service has had ex-
perience and which remain reasonably avail-
able to it. Because in this example the clean-
ing service’s president makes no mention
that the endorsed cleanser was ‘‘chosen,”
‘‘selected,” or otherwise evaluated in side-
by-side comparisons against its competitors,
it is sufficient if the service has relied solely
upon its accumulated experience in evalu-
ating cleansers without having performed
side-by-side or scientific comparisons.

Example 6: A medical doctor states in an
advertisement for a drug that the product
will safely allow consumers to lower their
cholesterol by 50 points. If the materials the
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doctor reviewed were merely letters from
satisfied consumers or the results of a rodent
study, the endorsement would likely be de-
ceptive because those materials are not what
others with the same degree of expertise
would consider adequate to support this con-
clusion about the product’s safety and effi-
cacy.

§255.4 Endorsements by
tions.

Endorsements by organizations, espe-
cially expert ones, are viewed as rep-
resenting the judgment of a group
whose collective experience exceeds
that of any individual member, and
whose judgments are generally free of
the sort of subjective factors that vary
from individual to individual. There-
fore, an organization’s endorsement
must be reached by a process sufficient
to ensure that the endorsement fairly
reflects the collective judgment of the
organization. Moreover, if an organiza-
tion is represented as being expert,
then, in conjunction with a proper ex-
ercise of its expertise in evaluating the
product under §255.3 (expert endorse-
ments), it must utilize an expert or ex-
perts recognized as such by the organi-
zation or standards previously adopted
by the organization and suitable for
judging the relevant merits of such
products. [See §255.1(d) regarding the li-
ability of endorsers.]

organiza-

Example: A mattress seller advertises that
its product is endorsed by a chiropractic as-
sociation. Because the association would be
regarded as expert with respect to judging
mattresses, its endorsement must be sup-
ported by an evaluation by an expert or ex-
perts recognized as such by the organization,
or by compliance with standards previously
adopted by the organization and aimed at
measuring the performance of mattresses in
general and not designed with the unique
features of the advertised mattress in mind.

§255.5 Disclosure of material connec-
tions.

When there exists a connection be-
tween the endorser and the seller of the
advertised product that might materi-
ally affect the weight or credibility of
the endorsement (i.e., the connection is
not reasonably expected by the audi-
ence), such connection must be fully
disclosed. For example, when an en-
dorser who appears in a television com-
mercial is neither represented in the
advertisement as an expert nor is
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known to a significant portion of the
viewing public, then the advertiser
should clearly and conspicuously dis-
close either the payment or promise of
compensation prior to and in exchange
for the endorsement or the fact that
the endorser knew or had reason to
know or to believe that if the endorse-
ment favored the advertised product
some benefit, such as an appearance on
television, would be extended to the en-
dorser. Additional guidance, including
guidance concerning endorsements
made through other media, is provided
by the examples below.

Example 1: A drug company commissions
research on its product by an outside organi-
zation. The drug company determines the
overall subject of the research (e.g., to test
the efficacy of a newly developed product)
and pays a substantial share of the expenses
of the research project, but the research or-
ganization determines the protocol for the
study and is responsible for conducting it. A
subsequent advertisement by the drug com-
pany mentions the research results as the
“findings’ of that research organization. Al-
though the design and conduct of the re-
search project are controlled by the outside
research organization, the weight consumers
place on the reported results could be mate-
rially affected by knowing that the adver-
tiser had funded the project. Therefore, the
advertiser’s payment of expenses to the re-
search organization should be disclosed in
this advertisement.

Example 2: A film star endorses a particular
food product. The endorsement regards only
points of taste and individual preference.
This endorsement must, of course, comply
with §255.1; but regardless of whether the
star’s compensation for the commercial is a
$1 million cash payment or a royalty for
each product sold by the advertiser during
the next year, no disclosure is required be-
cause such payments likely are ordinarily
expected by viewers.

Example 3: During an appearance by a well-
known professional tennis player on a tele-
vision talk show, the host comments that
the past few months have been the best of
her career and during this time she has risen
to her highest level ever in the rankings. She
responds by attributing the improvement in
her game to the fact that she is seeing the
ball better than she used to, ever since hav-
ing laser vision correction surgery at a clinic
that she identifies by name. She continues
talking about the ease of the procedure, the
kindness of the clinic’s doctors, her speedy
recovery, and how she can now engage in a
variety of activities without glasses, includ-
ing driving at night. The athlete does not
disclose that, even though she does not ap-

§255.5

pear in commercials for the clinic, she has a
contractual relationship with it, and her
contract pays her for speaking publicly
about her surgery when she can do so. Con-
sumers might not realize that a celebrity
discussing a medical procedure in a tele-
vision interview has been paid for doing so,
and knowledge of such payments would like-
ly affect the weight or credibility consumers
give to the celebrity’s endorsement. Without
a clear and conspicuous disclosure that the
athlete has been engaged as a spokesperson
for the clinic, this endorsement is likely to
be deceptive. Furthermore, if consumers are
likely to take away from her story that her
experience was typical of those who undergo
the same procedure at the clinic, the adver-
tiser must have substantiation for that
claim.

Assume that instead of speaking about the
clinic in a television interview, the tennis
player touts the results of her surgery—men-
tioning the clinic by name—on a social net-
working site that allows her fans to read in
real time what is happening in her life.
Given the nature of the medium in which her
endorsement is disseminated, consumers
might not realize that she is a paid endorser.
Because that information might affect the
weight consumers give to her endorsement,
her relationship with the clinic should be
disclosed.

Assume that during that same television
interview, the tennis player is wearing
clothes bearing the insignia of an athletic
wear company with whom she also has an en-
dorsement contract. Although this contract
requires that she wear the company’s clothes
not only on the court but also in public ap-
pearances, when possible, she does not men-
tion them or the company during her appear-
ance on the show. No disclosure is required
because no representation is being made
about the clothes in this context.

Example 4: An ad for an anti-snoring prod-
uct features a physician who says that he
has seen dozens of products come on the
market over the years and, in his opinion,
this is the best ever. Consumers would ex-
pect the physician to be reasonably com-
pensated for his appearance in the ad. Con-
sumers are unlikely, however, to expect that
the physician receives a percentage of gross
product sales or that he owns part of the
company, and either of these facts would
likely materially affect the credibility that
consumers attach to the endorsement. Ac-
cordingly, the advertisement should clearly
and conspicuously disclose such a connection
between the company and the physician.

Example 5: An actual patron of a res-
taurant, who is neither known to the public
nor presented as an expert, is shown seated
at the counter. He is asked for his ‘‘sponta-
neous’ opinion of a new food product served
in the restaurant. Assume, first, that the ad-
vertiser had posted a sign on the door of the
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restaurant informing all who entered that
day that patrons would be interviewed by
the advertiser as part of its TV promotion of
its new soy protein ‘‘steak.” This notifica-
tion would materially affect the weight or
credibility of the patron’s endorsement, and,
therefore, viewers of the advertisement
should be clearly and conspicuously in-
formed of the circumstances under which the
endorsement was obtained.

Assume, in the alternative, that the adver-
tiser had not posted a sign on the door of the
restaurant, but had informed all interviewed
customers of the ‘‘hidden camera’ only after
interviews were completed and the cus-
tomers had no reason to know or believe
that their response was being recorded for
use in an advertisement. Even if patrons
were also told that they would be paid for al-
lowing the use of their opinions in adver-
tising, these facts need not be disclosed.

Example 6: An infomercial producer wants
to include consumer endorsements for an
automotive additive product featured in her
commercial, but because the product has not
yvet been sold, there are no consumer users.
The producer’s staff reviews the profiles of
individuals interested in working as ‘‘ex-
tras’ in commercials and identifies several
who are interested in automobiles. The ex-
tras are asked to use the product for several
weeks and then report back to the producer.
They are told that if they are selected to en-
dorse the product in the producer’s info-
mercial, they will receive a small payment.
Viewers would not expect that these ‘‘con-
sumer endorsers’’ are actors who were asked
to use the product so that they could appear
in the commercial or that they were com-
pensated. Because the advertisement fails to
disclose these facts, it is deceptive.

Example 7: A college student who has
earned a reputation as a video game expert
maintains a personal weblog or ‘‘blog’’ where
he posts entries about his gaming experi-
ences. Readers of his blog frequently seek his
opinions about video game hardware and
software. As it has done in the past, the
manufacturer of a newly released video game
system sends the student a free copy of the
system and asks him to write about it on his
blog. He tests the new gaming system and
writes a favorable review. Because his review
is disseminated via a form of consumer-gen-
erated media in which his relationship to the
advertiser is not inherently obvious, readers
are unlikely to know that he has received
the video game system free of charge in ex-
change for his review of the product, and
given the value of the video game system,
this fact likely would materially affect the
credibility they attach to his endorsement.
Accordingly, the blogger should clearly and
conspicuously disclose that he received the
gaming system free of charge. The manufac-
turer should advise him at the time it pro-
vides the gaming system that this connec-
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tion should be disclosed, and it should have
procedures in place to try to monitor his
postings for compliance.

Example 8: An online message board des-
ignated for discussions of new music
download technology is frequented by MP3
player enthusiasts. They exchange informa-
tion about new products, utilities, and the
functionality of numerous playback devices.
Unbeknownst to the message board commu-
nity, an employee of a leading playback de-
vice manufacturer has been posting messages
on the discussion board promoting the manu-
facturer’s product. Knowledge of this post-
er’s employment likely would affect the
weight or credibility of her endorsement.
Therefore, the poster should clearly and con-
spicuously disclose her relationship to the
manufacturer to members and readers of the
message board.

Example 9: A young man signs up to be part
of a ‘“‘street team’ program in which points
are awarded each time a team member talks
to his or her friends about a particular ad-
vertiser’s products. Team members can then
exchange their points for prizes, such as con-
cert tickets or electronics. These incentives
would materially affect the weight or credi-
bility of the team member’s endorsements.
They should be clearly and conspicuously
disclosed, and the advertiser should take
steps to ensure that these disclosures are
being provided.

PART 259—GUIDE CONCERNING
FUEL ECONOMY ADVERTISING
FOR NEW AUTOMOBILES

Sec.

259.1 Purpose.

259.2 Definitions.

259.3 Qualifications and disclosures.
259.4 Advertising guidance.

AUTHORITY: 15 U.S.C. 41-58.

SOURCE: 82 FR 43687, Sept. 19, 2017, unless
otherwise noted.

§259.1 Purpose.

The Guide in this part contains ad-
ministrative interpretations of laws
enforced by the Federal Trade Commis-
sion. Specifically, the Guide addresses
the application of Section 5 of the FTC
Act (15 U.S.C. 45) to the use of fuel
economy information in advertising for
new automobiles. This guidance pro-
vides the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
this Guide may result in corrective ac-
tion by the Commission under Section

210

14:57 Sep 25,2023 Jkt 259054 PO 00000 Frm 00220 Fmt8010 Sfmt8010 Q:\16\259054.XXX PC31



		Superintendent of Documents
	2023-11-01T12:57:17-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




