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having of knowledge deemed to be pos-
sessed by a reasonable person who acts
in the circumstances, including knowl-
edge obtainable upon the exercise of
due care to ascertain the truth of rep-
resentations. Section 20(d) of the
CPSA, 15 U.S.C. 2069(d).

(d) Any person who knowingly and
willfully violates section 19 of this Act
after having received notice of non-
compliance from the Commission may
be subject to criminal penalties under
section 21 of the CPSA, 15 U.S.C. 2070.
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§1118.1

Subpart A—Procedures for Inves-
tigations, Inspections, and In-
quiries

§1118.1 Definitions, initiation of inves-
tigations, inspections, and inquiries
and delegations.

(a) Definitions. For the purpose of
these rules, the following definitions
apply:

(1) Act means the Consumer Product
Safety Act (156 U.S.C. 2051, et seq.).

(2) Commission means the Consumer
Product Safety Commission.

(3) Firm means a manufacturer, pri-
vate labeler, distributor, or retailer of
a consumer product, except as other-
wise provided by section 16(b) of the
Act.

(4) Investigation is an undertaking by
the Commission to obtain information
for implementing, enforcing, or deter-
mining compliance with the Consumer
Product Safety Act and the regula-
tions, rules, and orders issued under
the Act. The term investigation in-
cludes, but is not limited to, inspec-
tions (§1118.2), investigational hearings
(§1118.5), and inquiries; employing sub-
poenas (§1118.4), depositions (§1118.6),
and general or special orders (§1118.9).

(5) The definition of the terms set
forth in section 3 of the Consumer
Product Safety Act (15 U.S.C. 2052)
shall apply to this part 1118.

(b) Initiation of Investigations and In-
quiries. Investigations and inquiries
will be initiated by the Commission in
any manner authorized by law.

(c) Initiation of Inspections. An inspec-
tion as described in §1118.2 is initiated
when the Commission or its delegate
authorizes the issuance of a written no-
tice of inspection, described in
§1118.2(c).

(d) Delegations of Authority. The Com-
mission hereby delegates to the Asso-
ciate Executive Director for Compli-
ance and Enforcement; the Solicitor,
the Directors of the Divisions of En-
forcement; the Solicitor, the Directors
of the Divisions of Enforcement, Prod-
uct Defect Correction, and Regulatory
Management; and the directors of area
offices, the power to initiate inspec-
tions in the same manner as the Com-
mission.
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§1118.2

§1118.2 Conduct and scope of inspec-
tions.

(a) After an inspection is initiated as
set forth in §1118.1, an officer or em-
ployee duly designated by the Commis-
sion shall issue the notice of inspection
(hereinafter referred to as ‘‘notice’’).
Upon presenting the notice, along with
appropriate credentials, to the person
or agent in charge of the firm to be in-
spected, the Commission officer or em-
ployee is authorized for the purposes
set forth in §1118.1(a):

(1) To enter, at reasonable times, any
factory, warehouse, firewalled third
party conformity assessment body, or
establishment in which products are
manufactured, tested, or held, in con-
nection with distribution in commerce,
or any conveyance being used to trans-
port products in connection with dis-
tribution in commerce; and

(2) To inspect, at reasonable times
and in a reasonable manner, any con-
veyance or those areas of the factory,
warehouse, firewalled third party con-
formity assessment body, or establish-
ment where products are manufac-
tured, tested, held, or transported and
that may relate to the safety of those
products; and

(3) To have access to and to copy all
relevant records, books, documents, pa-
pers, packaging, or labeling which:

(i) Are required by the Commission
to be established, made or maintained,
or

(ii) Show or relate to the production,
inventory, testing, distribution, sale,
transportation, importation, or receipt
of any product, or that are otherwise
relevant to determining whether any
person or firm has acted or is acting in
compliance with the Act and regula-
tions, rules, and orders promulgated
under the Act, and

(4) To obtain:

(i) Information, both oral and writ-
ten, concerning the production, inven-
tory, testing, distribution, sale, trans-
portation, importation, or receipt of
any product, and the organization,
business, conduct, practices, and man-
agement of any person or firm being in-
spected and its relation to any other
person or firm;

(ii) Samples of items, materials, sub-
stances, products, containers, packages
and packaging, and labels and labeling,

16 CFR Ch. Il (1-1-25 Edition)

or any component at manufacturer’s,
distributor’s, third party conformity
assessment body’s, or retailer’s cost,
unless voluntarily provided; and

(iii) Information, both oral and writ-
ten, concerning any matter referred to
in the Act and these rules.

(b) A separate notice shall be given
for each inspection, but a notice is not
required for each entry made during
the course of the same inspection. Each
inspection shall be commenced at and
completed within a reasonable period
of time.

(c) The notice of inspection shall in-
clude the name and address of the per-
son or firm being inspected; the name
and title of the Commission officer or
employee; the date and time of the an-
ticipated entry; pertinent extracts
from the statutory provisions upon
which the right to access is based; per-
tinent extracts from §1118.2 of these
rules setting forth the authority of
Commission officers or employees and
the types of information and items
they are authorized to obtain; a state-
ment that the inspection will be con-
ducted and the information will be pro-
vided with the cooperation of the per-
son or firm being inspected; a state-
ment which sets forth the purposes of
the inspection and the nature of the in-
formation and items to be obtained
and/or copied; and a statement that
those from whom information is re-
quested should state in writing wheth-
er any of the information submitted is
believed to contain or relate to a trade
secret or other matter which should be
considered by the Commission to be
confidential in accordance with section
6(a)(2) of the Act (15 U.S.C. 2055(a)(2))
and whether any of the information is
believed to be entitled to exemption
from disclosure by the Commission
under the provisions of the Freedom of
Information Act (5 U.S.C. 552) and the
Commission’s regulations under that
Act, 16 CFR part 1015 (42 FR 10496, Feb-
ruary 22, 1977) or as amended. Any
statement asserting this claim of con-
fidentiality must be in writing, and
any request for exemption of the infor-
mation from disclosure must be made
in accordance with the Commission’s
Freedom of Information Act regula-
tions, 16 CFR part 1015 (42 FR 10490,
February 22, 1977) or as amended.
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(d) If upon being presented with a no-
tice by an officer or employee duly des-
ignated by the Commission, the person
or agent-in-charge of the firm being in-
spected refuses to allow entry or in-
spection, the Commission may then
seek a search warrant or take other ap-
propriate legal action. If the person re-
fuses to provide information, to allow
access to or the copying of records, or
to supply samples as provided in these
rules, the officer or employee of the
Commission shall complete the inves-
tigation to the extent that voluntary
cooperation is provided. The Commis-
sion may take such additional action,
including but not limited to seeking an
ex parte search warrant, employing the
compulsory process provided for in
these rules, and/or taking other suit-
able legal action. If the person or agent
in charge refuses to accept the notice
upon its presentation, the officer or
employee may affix the notice to a
public entrance way on the premises
and this shall constitute presentation
of the notice.

[44 FR 34929, June 18, 1979, as amended at 78
FR 15868, Mar. 12, 2013]

§1118.3 Compulsory processes and

service.

(a) In addition to or in lieu of author-
izing the issuance of a notice, the Com-
mission may elect either to seek an ex
parte search warrant and/or use any
other reasonable means authorized by
law to initiate investigations, inspec-
tions, or inquires to obtain information
for the purposes set forth in §1118.1(a),
including but not limited to the fol-
lowing compulsory processes:

(1) Subpoenas;

(2) Investigational hearings;

(3) Depositions; and

(4) General or special orders.

(b) Service in connection with any of
the compulsory processes in §1118.3(a)
shall be effected:

(1) By personal service upon the per-
son or agent in charge of the firm being
investigated, inspected or inquired of;
or

(2) By certified mail or delivery to
the last known residence or business
address of anyone being investigated,
inspected or inquired of; or

(3) In the case of general or special
orders where personal service, mailing

§1118.4

or delivery has been unsuccessful, serv-
ice may also be effected by publication
in the FEDERAL REGISTER.

(c) The date of service of any form of
compulsory process shall be the date
on which the document is received by
mail, delivered in person or published
in the FEDERAL REGISTER. In com-
puting a period of time in which a
party is required or permitted to act,
the day from which the time begins to
run shall not be included. The last day
of the period shall be included, unless
it is a Saturday, Sunday or legal holi-
day, in which event the period runs
until the end of the next day that is
not a Saturday, Sunday or legal holi-
day.

(d) These rules shall be referred to in
any notice of compulsory process
served upon a person or firm.

(e) Anyone submitting information in
response to any of the compulsory
processes referred to in §1118.3(a)
should state whether any of the infor-
mation submitted is believed to con-
tain or relate to a trade secret or other
matter which should be considered by
the Commission to be confidential in
accordance with section 6(a)(2) of the
Consumer Product Safety Act (156
U.S.C. 2055(a)(2)) and whether any of
the information is believed to be ex-
empt from disclosure by the Commis-
sion under the provisions of the Free-
dom of Information Act (b U.S.C. 552)
and the Commission’s regulations
under that Act, 16 CFR part 1015 (42 FR
10490, February 22, 1977) or as amended.
Any claim of confidentiality must be in
writing, and any request for exemption
from disclosure must be made in ac-
cordance with the Commission’s Free-
dom of Information Act regulations, 16
CFR part 1015 (42 FR 10490, February 22,
1977), or as amended.

§1118.4 Subpoenas.

The Commission may issue to any
person or firm a subpoena requiring the
production of documentary evidence
(subpoena duces tecum) and/or attend-
ance and testimony of witnesses (sub-
poena ad testificandum) relating to
any matter under investigation. Proce-
dures regarding compliance with sub-
poenas and motions to limit or quash
subpoenas are provided for in §1118.9.
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§1118.5

§1118.5 Investigational hearings.

(a) The Commission by subpoena may
require any person or firm to provide
information at an investigational hear-
ing. These hearings shall be for the
purpose of taking the testimony, under
oath, of witnesses and receiving docu-
ments and other data relating to any
subject under investigation. The hear-
ings shall be presided over by the Com-
mission, by one or more of the Com-
missioners, by an administrative law
judge, or by a duly designated officer
or employee, who shall be referred to
as the presiding official. The hearings
shall be stenographically reported, and
the transcript shall be made a part of
the record.

(b) A Commissioner who participates
in a hearing or other investigation, in-
spection, or inquiry shall not be dis-
qualified solely by reason of that par-
ticipation from subsequently partici-
pating in a Commission decision in the
same matter.

(c) Investigational hearings shall be
closed to the public, unless otherwise
ordered by the Commission.

(d) The release of the record of the
hearing shall be governed by the Free-
dom of Information Act (6 U.S.C. 552),
the Commission’s regulations under
that Act, 16 CFR part 1015 (42 FR 10490,
February 22, 1977) or as amended and/or
other applicable laws or regulations,
except that a person required to give
testimony or a deposition may, in ac-
cordance with §1118.7(d), obtain a copy
of his or her testimony or deposition.

§1118.6 Depositions.

(a) The Commission by subpoena may
require testimony to be taken by depo-
sition at any stage of any investiga-
tion. Depositions may be taken before
any person who is designated by the
Commission and has the power to ad-
minister oaths. The person before
whom the deposition is taken shall put
the deponent under oath. The testi-
mony given shall be reduced to writing
by the person taking the deposition or
under that person’s direction and shall
then be submitted to the deponent for
signature unless the deponent waives
the right to sign the deposition. All
depositions shall be closed to the pub-
lic, unless otherwise ordered by the
Commission. The release of the record
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of such depositions shall be governed
by the Freedom of Information Act (b
U.S.C. 552), the Commission’s regula-
tions under that Act, 16 CFR part 1015
(42 FR 10490, February 22, 1977) or as
amended and/or other applicable laws
or regulations, except that the depo-

nent may, in accordance with
§1118.7(d), obtain a copy of his or her
deposition.

(b) Any changes which the deponent
desires to make shall be entered on the
face of the deposition and shall state
the reasons for such changes. The depo-
sition shall then be signed by the depo-
nent, unless the deponent waives the
right to sign, cannot be found, or is un-
able or refuses to sign. The deponent
must sign the deposition within 30 days
of its submission to him or her, or
within such shorter time period as the
Commission may designate. Whenever
a deponent is required to sign in less
than ten days, the Commission shall
notify the deponent of the reasons for
such shorter time period.

If the deponent does not sign the depo-
sition within the prescribed time pe-
riod, the Commission designee shall
sign it and state on the record the fact
of the waiver of the right to sign or of
the illness or absence of the deponent,
or the deponent’s inability or refusal to
sign, together with the reason if any is
given. The deposition may be used in
any administrative proceeding, as pro-
vided by these rules, or any other pro-
ceeding, as allowed by applicable rules.

§1118.7 Rights of witnesses at inves-
tigational hearings and of depo-
nents at depositions.

(a) Any person, agent, or officer of a
firm, who is required to produce docu-
mentary evidence or give testimony as
a witness at an investigational hearing
conducted under provisions of §1118.5
or as a deponent at a deposition taken
under provisions of §1118.6 may be ac-
companied by an attorney, or an officer
or partner of the firm, who may act as
representative for the witness or the
deponent. However, a person who is
subpoenaed to produce documentary
evidence or give testimony at an inves-
tigational hearing or deposition cannot
act as attorney or representative for
another witness or deponent at the
same proceeding. The term attorney
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refers to members of the bar of a Fed-
eral court or the courts of any State or
Territory of the United States, the
Commonwealth of Puerto Rico, or the
District of Columbia. The witness or
deponent and his or her attorney or
representative may act as follows dur-
ing the course of an investigational
hearing or deposition:

(1) A witness or deponent may confer,
in confidence, with his or her attorney
or representative concerning any ques-
tions asked of the witness or deponent.
If the witness, deponent, or his or her
attorney or representative objects to a
question or any other matter relevant
to the investigational hearing or depo-
sition, the objection and basis for it
shall be stated on the record. In the
case of an objection based upon self-in-
crimination, the privilege must be as-
serted by the witness or deponent. If a
witness at an investigational hearing
refuses to answer a question or provide
other information, the presiding offi-
cial shall have the authority to imme-
diately order the witness to answer the
question or provide the information re-
quested, except in circumstances
where, in the discretion of the pre-
siding official an immediate ruling
would be unwarranted and except
where a refusal is based upon the privi-
lege against self-incrimination. Other-
wise all objections shall be ruled upon
by presiding official at the time the ob-
jection is made.

(2) Objections timely made under the
provisions of §1118.7(a) shall be noted
on the record, shall be treated as con-
tinuing, and shall be preserved
throughout the proceeding without the
necessity of repetition during similar
lines of inquiry.

(3) Except as provided by §1118.7(a),
counsel for a witness or deponent may
not interrupt the examination of the
witness or the deponent by making ob-
jections or statements on the record.

(4) Upon completion of the examina-
tion, any witness at an investigational
hearing may clarify on the record any
of his or her answers, or, if the witness
is accompanied by an attorney or rep-
resentative, the attorney or represent-
ative may examine the witness on the
record as to answers previously given.
In addition, the witness or his or her
attorney or representative may make a

§1118.7

brief statement at the conclusion of
the hearing giving his, her or the firm’s
position with regard to matters under
investigation. In order to prevent
abuse of the investigational process,
the presiding official shall have the au-
thority to impose reasonable limita-
tions on the period of time allowed for
objections, clarification of answers,
and statements of position.

(5) Upon completion of all testimony,
a deponent may clarify on the record
any of his or her answers. The attorney
or representative for a deponent may
examine that deponent on the record to
clarify answers previously given.

(b) Any person, agent, or officer who
is required to appear in person at an in-
vestigational hearing or at a deposition
shall testify as to matters and informa-
tion known and/or reasonably available
to the person or firm involved.

(c) Any person, agent or officer who
is compelled by subpoena to appear in
person at an investigational hearing or
at a deposition shall receive the same
fees and mileage allowances as are paid
witnesses in the courts of the United
States.

(d) Any person, agent, or officer who
is required to appear at an investiga-
tional hearing or at a deposition shall
be entitled to retain a copy of any doc-
ument submitted by him or her and,
upon payment of lawfully prescribed
costs, in accordance with the Commis-
sion’s regulations under the Freedom
of Information Act, shall be entitled to
procure a copy of his or her own testi-
mony as recorded.

(e) The presiding official shall take
all necessary action to regulate the
course of the hearing, to avoid delay
and to assure that reasonable stand-
ards of orderly and ethical conduct are
maintained. The presiding official, for
reasons stated on the record, shall im-
mediately report to the Commission
any instance in which a witness or his
or her attorney or representative has
refused to comply with the presiding
official’s directions or to adhere to rea-
sonable standards of orderly and eth-
ical conduct in the course of the hear-
ing. The Commission shall take what-
ever action is appropriate under the
circumstances.

247



§1118.8

§1118.8 General or special orders

seeking information.

The Commission may require by the
issuance of general or special orders
any person or firm to submit in writing
any reports and answers to questions
as the Commission may prescribe. The
reports or answers shall be made under
oath, and shall be filed within the time
prescribed by the Commission. Proce-
dures regarding compliance with gen-
eral or special orders and motions to
limit or quash such orders are provided
for in §1118.9.

§1118.9 Motions to limit or quash sub-
poenas and general or special or-
ders and delegation to modify terms
for compliance.

(a) The Commission hereby delegates
to the Associate Executive Director for
Compliance and Enforcement; the So-
licitor; the Directors of Divisions of
Enforcement, Product Defect Correc-
tion, and Regulatory Management; and
the General Counsel the authority:

(1) To negotiate and approve the
terms of satisfactory compliance with
subpoenas and general or special or-
ders;

(2) To impose conditions upon com-
pliance with such compulsory proc-
esses; and

(3) To extend the time for compliance
and the time for filing motions to limit
or quash.

(b) The person or firm served with a
subpoena or general or special order
may file a motion to limit or quash the
subpoena or order. Any motion to limit
or quash shall set forth the reasons
why the subpoena or order should be
limited or quashed and may be accom-
panied by memoranda, affidavits, or
other documents submitted in support
of the motion. The motion must be re-
ceived in the Office of the Secretary of
the Commission within 10 calendar
days of receipt of the subpoena or order
unless:

(1) The subpoena or order provides for
a different time; or

(2) The Commission, for good cause
shown, grants an extension of time to
file a motion.

(c) Upon receipt of a motion to limit
or quash, the Office of the Secretary
shall immediately notify and transmit
a copy to the appropriate staff mem-
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ber. Unless a different period of time is
specified in the subpoena or order, the
staff shall file an answer with the Of-
fice of the Secretary within 10 calendar
days after receipt of the motion. A
copy of the answer shall be served upon
the moving party or the counsel of the
moving party. No reply to the answer
will be permitted.

(d) All motions to limit or quash
shall be ruled upon by the Commission.
The Office of the Secretary shall serve
the decision on a motion to limit or
quash upon the moving party or the
counsel for the moving party and shall
furnish a copy of the decision to the
appropriate staff member. The Com-
mission’s decision is a final decision.
Motions for reconsideration will not be
received.

§1118.10 Remedies for failure to per-
mit authorized investigations.

In the event a person or firm fails to
comply with any investigative process
authorized by these rules, the Commis-
sion may seek appropriate action with-
in its authority under the Consumer
Product Safety Act (156 U.S.C. 2051, et
seq.)

§1118.11 Nonexclusive delegation of
power.

No provision contained herein dele-
gating any of the Commission’s powers
shall be construed as limiting the au-
thority of the Commission to exercise
the same powers.

Subpart B—Consent Order
Agreements

§1118.20 Procedures for consent order
agreements.

(a) For the procedure to be followed
regarding consent order agreements in-
volving section 15 of the Act (15 U.S.C.
2064), refer to the Commission’s regula-
tions relating to substantial product
hazards (16 CFR part 1115). For all
other consent order agreements under
the Consumer Product Safety Act, the
provisions set forth below are applica-
ble.

(b) The consent order agreement is a
document executed by a person, or firm
(consenting party) and a Commission
staff representative which incorporates
both a proposed complaint setting
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forth the staff’s charges and a proposed
order by which such charges are re-
solved. A consent order agreement
shall contain the following provisions,
as appropriate:

(1) An admission of all jurisdictional
facts by the consenting parties;

(2) A waiver of any rights to an ad-
ministrative or judicial hearing and of
any other procedural steps including
any rights to seek judicial review or
otherwise challenge or contest the va-
lidity of the Commission’s order;

(3) A statement that the agreement
is in settlement of the staff’s charges
and does not constitute an admission
by the consenting party that the law
has been violated;

(4) A statement describing the al-
leged hazard, non-compliance or viola-
tion.

(6) A statement that the Commis-
sion’s order is issued under the provi-
sions of the Act (156 U.S.C. 2051, et seq.);
and that a violation of such order may
subject the consenting party to appro-
priate legal action.

(6) An acknowledgment that the con-
sent order agreement only becomes ef-
fective upon its final acceptance by the
Commission and its service upon the
consenting party;

(7)Y An acknowledgment that the
Commission may disclose terms of the
consent order agreement to the public;

(8) A statement that the consenting
party shall comply with the provisions
of the agreement and order;

(9) A statement that the require-
ments of the order are in addition to
and not to the exclusion of other rem-
edies under the Act.

(c) At any time in the course of an
investigation, the staff, with the ap-
proval of the Commission, may propose
to the person or firm being inves-
tigated that any alleged violation be
resolved by an agreement containing a
consent order. Additionally, such a
proposal may be made to the Commis-
sion staff by such person or firm.

(d) Upon receiving an executed agree-
ment, the Commission may:

(1) Provisionally accept it;

(2) Reject it and issue the complaint
(in which case the matter will be
scheduled for hearing in accordance
with the Commission’s Rules of Prac-
tice for Adjudicative Proceedings, 16

§1118.20

CFR part 1025, June 21, 1977 or as
amended) and/or

(3) Take such other action as it may
deem appropriate.

(e) If the agreement is provisionally
accepted, the Commission shall place
the agreement on the public record and
shall announce provisional acceptance
of the agreement in the FEDERAL REG-
ISTER. Any interested person may ask
the Commission not to accept the
agreement by filing a written request
in the Office of the Secretary. Any re-
quest must be received in the Office of
the Secretary no later than the close of
business of the 15th calendar day fol-
lowing the date of announcement in
the FEDERAL REGISTER.

(f) If no requests are received, the
agreement shall be deemed finally ac-
cepted by the Commission on the 16th
calendar day after the date of the an-
nouncement in the FEDERAL REGISTER.
Notice of final acceptance will be given
and the order issued within a reason-
able time.

(g) If the Commission receives one or
more requests that it not finally accept
an agreement, it shall, within a reason-
able time, either finally accept or re-
ject the agreement after considering
the requests. The Commission shall
promptly issue and serve an order indi-
cating its decision.

(1) If the agreement is accepted, the
Commission shall issue the complaint
and order. The order is a final order in
disposition of the proceeding and is ef-
fective immediately upon its service on
the consenting party under these rules.
The consenting party shall thereafter
be bound by and take immediate action
in accordance with the final order.

(2) If the agreement is rejected, the
order so notifying the consenting party
shall constitute withdrawal of the
Commission’s provisional acceptance.
The Commission may then issue its
complaint, may order further inves-
tigation, or may take any action it
considers appropriate.

(h) An agreement that has been fi-
nally accepted may be vacated or
modified upon petition of any party or
the Commission’s own initiative. The
petition shall state the proposed
changes in the agreement and the rea-
sons for granting the petition. The
Commission may modify or vacate
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where (1) false statements were relied
upon in accepting the agreement or (2)
there are changed conditions of fact or
law. In deciding whether to grant a pe-
tition, the Commission shall consider
the public interest. A petitioner, or the
Commission when acting on its own
initiative, shall serve a copy of the pe-
tition or notice of reconsideration, re-
spectively, on all parties. Parties af-
fected by the petition or notice of re-
consideration may file a response with-
in 10 calendar days. No replies shall be
accepted. The Commission shall decide
the petition or notice of reconsider-
ation within a reasonable time and, by
order, shall indicate its decision and its
reasons.

PART 1119—CIVIL PENALTY
FACTORS

Sec.
1119.1
1119.2

Purpose.

Applicability.

1119.3 Definitions.

1119.4 Factors considered
civil penalties.

1119.5 Enforcement notification.

AUTHORITY: 15 TU.S.C. 2058, 2063, 2064,
2067(b), 2068, 2069, 2076(e), 2084, 1261, 1263, 1264,
1270, 1273, 1278, 1191, 1192, 1193, 1194, 1195, 1196.

SOURCE: 75 FR 15998, Mar. 31, 2010, unless
otherwise noted.

in determining

§1119.1 Purpose.

This part sets forth the Consumer
Product Safety Commission’s (Com-
mission) interpretation of the statu-
tory factors considered in determining
the amount of civil penalties that the
Commission may seek or compromise.
The policies behind, and purposes of,
civil penalties include the following:
Deterring violations; providing just
punishment; promoting respect for the
law; promoting full compliance with
the law; reflecting the seriousness of
the violation; and protecting the pub-
lic.

§1119.2 Applicability.

This part applies to all civil penalty
determinations the Commission may
seek or compromise under the Con-
sumer Product Safety Act (CPSA) (156
U.S.C. 2051-2089), the Federal Haz-
ardous Substances Act (FHSA) (15
U.S.C. 1261-1278), and the Flammable
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Fabrics Act (FFA) (156 U.S.C. 1191-1204).
Any person who Kknowingly violates
section 19 of the CPSA, section 4 of the
FHSA, or section 5(e) of the FFA, is
subject to a civil penalty.

§1119.3 Definitions.

For purposes of this rule, the fol-
lowing definitions apply:

(a) Product defect means a defect as
referenced in the CPSA and defined in
Commission regulations at 16 CFR
1115.4.

(b) Violation means a violation com-
mitted knowingly, as the term ‘‘know-
ingly” is defined in section 19 of the
CPSA, section 4 of the FHSA, or sec-
tion 5 of the FFA.

(c) Person means any manufacturer
(including importer), distributor, or re-
tailer, as those terms are defined in the
CPSA, FHSA, or FFA, and any other
legally responsible party.

§1119.4 Factors considered in deter-
mining civil penalties.

(a) Statutory Factors. (1) Section 20(b)
of the CPSA, section 5(c)(3) of the
FHSA, and section 5(e)(2) of the FFA,
specify factors considered by the Com-
mission in determining the amount of
a civil penalty to be sought upon com-
mencing an action for knowing viola-
tions of each act. These factors are:

(i) CPSA (15 U.S.C. 2069(b)). The na-
ture, circumstances, extent, and grav-
ity of the violation, including:

(A) The nature of the product defect;

(B) The severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The number of defective products
distributed;

(E) The appropriateness of such pen-
alty in relation to the size of the busi-
ness of the person charged, including
how to mitigate undue adverse eco-
nomic impacts on small businesses; and

(F) Such other factors as appropriate.

(i) FHSA (15 U.S.C. 1264 (c)(3)). The
nature, circumstances, extent, and
gravity of the violation, including:

(A) The nature of the substance;

(B) Severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The amount of substance distrib-
uted;
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