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§1118.8 General or special orders
seeking information.

The Commission may require by the
issuance of general or special orders
any person or firm to submit in writing
any reports and answers to questions
as the Commission may prescribe. The
reports or answers shall be made under
oath, and shall be filed within the time
prescribed by the Commission. Proce-
dures regarding compliance with gen-
eral or special orders and motions to
limit or quash such orders are provided
for in §1118.9.

§1118.9 Motions to limit or quash sub-
poenas and general or special or-
ders and delegation to modify terms
for compliance.

(a) The Commission hereby delegates
to the Associate Executive Director for
Compliance and Enforcement; the So-
licitor; the Directors of Divisions of
Enforcement, Product Defect Correc-
tion, and Regulatory Management; and
the General Counsel the authority:

(1) To negotiate and approve the
terms of satisfactory compliance with
subpoenas and general or special or-
ders;

(2) To impose conditions upon com-
pliance with such compulsory proc-
esses; and

(3) To extend the time for compliance
and the time for filing motions to limit
or quash.

(b) The person or firm served with a
subpoena or general or special order
may file a motion to limit or quash the
subpoena or order. Any motion to limit
or quash shall set forth the reasons
why the subpoena or order should be
limited or quashed and may be accom-
panied by memoranda, affidavits, or
other documents submitted in support
of the motion. The motion must be re-
ceived in the Office of the Secretary of
the Commission within 10 calendar
days of receipt of the subpoena or order
unless:

(1) The subpoena or order provides for
a different time; or

(2) The Commission, for good cause
shown, grants an extension of time to
file a motion.

(c) Upon receipt of a motion to limit
or quash, the Office of the Secretary
shall immediately notify and transmit
a copy to the appropriate staff mem-
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ber. Unless a different period of time is
specified in the subpoena or order, the
staff shall file an answer with the Of-
fice of the Secretary within 10 calendar
days after receipt of the motion. A
copy of the answer shall be served upon
the moving party or the counsel of the
moving party. No reply to the answer
will be permitted.

(d) All motions to limit or quash
shall be ruled upon by the Commission.
The Office of the Secretary shall serve
the decision on a motion to limit or
quash upon the moving party or the
counsel for the moving party and shall
furnish a copy of the decision to the
appropriate staff member. The Com-
mission’s decision is a final decision.
Motions for reconsideration will not be
received.

§1118.10 Remedies for failure to per-
mit authorized investigations.

In the event a person or firm fails to
comply with any investigative process
authorized by these rules, the Commis-
sion may seek appropriate action with-
in its authority under the Consumer
Product Safety Act (156 U.S.C. 2051, et
seq.)

§1118.11 Nonexclusive delegation of
power.

No provision contained herein dele-
gating any of the Commission’s powers
shall be construed as limiting the au-
thority of the Commission to exercise
the same powers.

Subpart B—Consent Order
Agreements

§1118.20 Procedures for consent order
agreements.

(a) For the procedure to be followed
regarding consent order agreements in-
volving section 15 of the Act (15 U.S.C.
2064), refer to the Commission’s regula-
tions relating to substantial product
hazards (16 CFR part 1115). For all
other consent order agreements under
the Consumer Product Safety Act, the
provisions set forth below are applica-
ble.

(b) The consent order agreement is a
document executed by a person, or firm
(consenting party) and a Commission
staff representative which incorporates
both a proposed complaint setting
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forth the staff’s charges and a proposed
order by which such charges are re-
solved. A consent order agreement
shall contain the following provisions,
as appropriate:

(1) An admission of all jurisdictional
facts by the consenting parties;

(2) A waiver of any rights to an ad-
ministrative or judicial hearing and of
any other procedural steps including
any rights to seek judicial review or
otherwise challenge or contest the va-
lidity of the Commission’s order;

(3) A statement that the agreement
is in settlement of the staff’s charges
and does not constitute an admission
by the consenting party that the law
has been violated;

(4) A statement describing the al-
leged hazard, non-compliance or viola-
tion.

(6) A statement that the Commis-
sion’s order is issued under the provi-
sions of the Act (156 U.S.C. 2051, et seq.);
and that a violation of such order may
subject the consenting party to appro-
priate legal action.

(6) An acknowledgment that the con-
sent order agreement only becomes ef-
fective upon its final acceptance by the
Commission and its service upon the
consenting party;

(7)Y An acknowledgment that the
Commission may disclose terms of the
consent order agreement to the public;

(8) A statement that the consenting
party shall comply with the provisions
of the agreement and order;

(9) A statement that the require-
ments of the order are in addition to
and not to the exclusion of other rem-
edies under the Act.

(c) At any time in the course of an
investigation, the staff, with the ap-
proval of the Commission, may propose
to the person or firm being inves-
tigated that any alleged violation be
resolved by an agreement containing a
consent order. Additionally, such a
proposal may be made to the Commis-
sion staff by such person or firm.

(d) Upon receiving an executed agree-
ment, the Commission may:

(1) Provisionally accept it;

(2) Reject it and issue the complaint
(in which case the matter will be
scheduled for hearing in accordance
with the Commission’s Rules of Prac-
tice for Adjudicative Proceedings, 16

§1118.20

CFR part 1025, June 21, 1977 or as
amended) and/or

(3) Take such other action as it may
deem appropriate.

(e) If the agreement is provisionally
accepted, the Commission shall place
the agreement on the public record and
shall announce provisional acceptance
of the agreement in the FEDERAL REG-
ISTER. Any interested person may ask
the Commission not to accept the
agreement by filing a written request
in the Office of the Secretary. Any re-
quest must be received in the Office of
the Secretary no later than the close of
business of the 15th calendar day fol-
lowing the date of announcement in
the FEDERAL REGISTER.

(f) If no requests are received, the
agreement shall be deemed finally ac-
cepted by the Commission on the 16th
calendar day after the date of the an-
nouncement in the FEDERAL REGISTER.
Notice of final acceptance will be given
and the order issued within a reason-
able time.

(g) If the Commission receives one or
more requests that it not finally accept
an agreement, it shall, within a reason-
able time, either finally accept or re-
ject the agreement after considering
the requests. The Commission shall
promptly issue and serve an order indi-
cating its decision.

(1) If the agreement is accepted, the
Commission shall issue the complaint
and order. The order is a final order in
disposition of the proceeding and is ef-
fective immediately upon its service on
the consenting party under these rules.
The consenting party shall thereafter
be bound by and take immediate action
in accordance with the final order.

(2) If the agreement is rejected, the
order so notifying the consenting party
shall constitute withdrawal of the
Commission’s provisional acceptance.
The Commission may then issue its
complaint, may order further inves-
tigation, or may take any action it
considers appropriate.

(h) An agreement that has been fi-
nally accepted may be vacated or
modified upon petition of any party or
the Commission’s own initiative. The
petition shall state the proposed
changes in the agreement and the rea-
sons for granting the petition. The
Commission may modify or vacate
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where (1) false statements were relied
upon in accepting the agreement or (2)
there are changed conditions of fact or
law. In deciding whether to grant a pe-
tition, the Commission shall consider
the public interest. A petitioner, or the
Commission when acting on its own
initiative, shall serve a copy of the pe-
tition or notice of reconsideration, re-
spectively, on all parties. Parties af-
fected by the petition or notice of re-
consideration may file a response with-
in 10 calendar days. No replies shall be
accepted. The Commission shall decide
the petition or notice of reconsider-
ation within a reasonable time and, by
order, shall indicate its decision and its
reasons.

PART 1119—CIVIL PENALTY
FACTORS

Sec.
1119.1
1119.2

Purpose.

Applicability.

1119.3 Definitions.

1119.4 Factors considered
civil penalties.

1119.5 Enforcement notification.

AUTHORITY: 15 TU.S.C. 2058, 2063, 2064,
2067(b), 2068, 2069, 2076(e), 2084, 1261, 1263, 1264,
1270, 1273, 1278, 1191, 1192, 1193, 1194, 1195, 1196.

SOURCE: 75 FR 15998, Mar. 31, 2010, unless
otherwise noted.

in determining

§1119.1 Purpose.

This part sets forth the Consumer
Product Safety Commission’s (Com-
mission) interpretation of the statu-
tory factors considered in determining
the amount of civil penalties that the
Commission may seek or compromise.
The policies behind, and purposes of,
civil penalties include the following:
Deterring violations; providing just
punishment; promoting respect for the
law; promoting full compliance with
the law; reflecting the seriousness of
the violation; and protecting the pub-
lic.

§1119.2 Applicability.

This part applies to all civil penalty
determinations the Commission may
seek or compromise under the Con-
sumer Product Safety Act (CPSA) (156
U.S.C. 2051-2089), the Federal Haz-
ardous Substances Act (FHSA) (15
U.S.C. 1261-1278), and the Flammable
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Fabrics Act (FFA) (156 U.S.C. 1191-1204).
Any person who Kknowingly violates
section 19 of the CPSA, section 4 of the
FHSA, or section 5(e) of the FFA, is
subject to a civil penalty.

§1119.3 Definitions.

For purposes of this rule, the fol-
lowing definitions apply:

(a) Product defect means a defect as
referenced in the CPSA and defined in
Commission regulations at 16 CFR
1115.4.

(b) Violation means a violation com-
mitted knowingly, as the term ‘‘know-
ingly” is defined in section 19 of the
CPSA, section 4 of the FHSA, or sec-
tion 5 of the FFA.

(c) Person means any manufacturer
(including importer), distributor, or re-
tailer, as those terms are defined in the
CPSA, FHSA, or FFA, and any other
legally responsible party.

§1119.4 Factors considered in deter-
mining civil penalties.

(a) Statutory Factors. (1) Section 20(b)
of the CPSA, section 5(c)(3) of the
FHSA, and section 5(e)(2) of the FFA,
specify factors considered by the Com-
mission in determining the amount of
a civil penalty to be sought upon com-
mencing an action for knowing viola-
tions of each act. These factors are:

(i) CPSA (15 U.S.C. 2069(b)). The na-
ture, circumstances, extent, and grav-
ity of the violation, including:

(A) The nature of the product defect;

(B) The severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The number of defective products
distributed;

(E) The appropriateness of such pen-
alty in relation to the size of the busi-
ness of the person charged, including
how to mitigate undue adverse eco-
nomic impacts on small businesses; and

(F) Such other factors as appropriate.

(i) FHSA (15 U.S.C. 1264 (c)(3)). The
nature, circumstances, extent, and
gravity of the violation, including:

(A) The nature of the substance;

(B) Severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The amount of substance distrib-
uted;
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