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§906.1

§906.1 Purpose and scope.

(a) This part sets forth the proce-
dures governing administrative adju-
dications before the National Appeals
Office (NAO).

(b) NAO will adjudicate appeals of
initial administrative determinations
in limited access privilege programs
developed under section 303A of the
Magnuson-Stevens Fishery Conserva-
tion and Management Act (MSA) and
approved after the effective date of
these regulations. Those appeals are in-
formal proceedings.

(c) The procedures in this part may
be incorporated by reference in regula-
tions other than those promulgated
pursuant to section 303A of the MSA.

(d) The Secretary of Commerce may
request that NAO adjudicate appeals in
any matter in controversy that re-
quires findings of fact and conclusions
of law, and other quasi-judicial matters
that the Secretary deems appropriate,
consistent with existing regulations.
The Secretary will provide notice to
potential appellants and to any af-
fected party in these other matters
through regulations or actual notice.

(e) The procedures in this part may
not be used to seek review of the valid-
ity of statutes or regulations.

§906.2 Definitions.

As used in this part:

Agency record means all material and
information, including electronic, the
office that issued the initial adminis-
trative determination relied on or con-
sidered in reaching its initial adminis-
trative determination, or which other-
wise is related to the initial adminis-
trative determination.

Appeal means an appellant’s petition
to appeal an initial administrative de-
termination and all administrative
processes of the National Appeals Of-
fice related thereto.

Appellant means a person who is the
named recipient of an initial adminis-
trative determination and appeals it to
the National Appeals Office.

Appellate officer means an individual
designated by the Chief of the National
Appeals Office to adjudicate the ap-
peal. The term may include the Chief
of the National Appeals Office.

Day means calendar day unless oth-
erwise specified by the Chief of the Na-
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tional Appeals Office. When computing
any time period specified under these
rules, count every day, including inter-
mediate Saturdays, Sundays, and legal
holidays. If the date that ordinarily
would be the last day for filing with
NAO falls on a Saturday, Sunday, or
Federal holiday, or a day NAO is
closed, the filing period will include
the first NAO workday after that date.

Department or DOC means the De-
partment of Commerce.

Initial Administrative Determination or
IAD means a determination made by an
official of the National Marine Fish-
eries Service that directly and ad-
versely affects a person’s ability to
hold, acquire, use, or be issued a lim-
ited access privilege. The term also in-
cludes determinations issued pursuant
to other federal law, for which review
has been assigned to the National Ap-
peals Office by the Secretary.

NAO means the National Appeals Of-
fice, an adjudicatory body within the
Office of Management and Budget, Na-
tional Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce. The term generally means all
NAO personnel, including appellate of-
ficers.

NAO case record means the agency
record and all additional documents
and other materials related to an ap-
peal and maintained by NAO in a case
file.

NMFS means the National Marine
Fisheries Service, National Oceanic
and Atmospheric Administration, De-
partment of Commerce.

National Oceanic and Atmospheric Ad-
ministration or NOAA means the Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce.

Party means a person who files a peti-
tion for appeal with NAO and an office
that issued the IAD if that office par-
ticipates in the NAO appeal.

Regional Administrator means the ad-
ministrator of one of five regions of
NMFS: Northeast, Southeast, West
Coast, Alaska, or Pacific Islands. The
term also includes an official with
similar authority within the DOC, such
as the Director of NMFS Office of Sus-
tainable Fisheries.
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Representative means an individual
properly authorized by an appellant in
writing to act for the appellant in con-
junction with an appeal pending in
NAO. The representative does not need
to be a licensed attorney.

§906.3 Requesting an appeal and agen-
cy record.

(a) Who may file. Any person who is
the named recipient of an initial ad-
ministrative determination.

(b) Petition to appeal. (1) To request
an appeal, a person shall submit a writ-
ten petition of appeal to NAO.

(2) The petition shall include a copy
of the initial administrative deter-
mination the person wishes to appeal.

(3) In the petition, the person shall
state how the initial administrative de-
termination directly and adversely af-
fects him or her, why he or she believes
the initial administrative determina-
tion is inconsistent with the law and
regulations governing the initial ad-
ministrative determination, and
whether he or she requests a hearing or
prefers that an appellate officer make
a decision based on the NAO case
record and without a hearing.

(i) Arguments not raised by the per-
son in his or her petition to appeal will
be deemed waived unless NAO permits
amendments to the petition based on
good cause for not raising the argu-
ments in the original petition.

(ii) The petition may include addi-
tional documentation in support of the
appeal.

(4) If a person requests a hearing, the
written request must include a concise
statement raising genuine and substan-
tial issues of a material fact or law
that cannot be resolved based on the
documentary evidence.

(5) In the petition, a person shall
state whether the person has a rep-
resentative, and if so, the name, ad-
dress, and telephone number for the
representative.

(c) Address of record. In the petition,
the person shall identify the address of
record. Documents directed to the ap-
pellant will be mailed to the address of
record, unless the appellant provides
NAO and other parties with any
changes to his or her address in writ-
ing.
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(1) The address of record may include
a representative’s address.

(2) NAO bears no responsibility if the
appellant or his or her representative
does not receive documents because ap-
pellant or his or her representative
changed his or her address and did not
notify NAO.

(3) NAO bears no responsibility if the
appellant or his or her representative
fails to retrieve documents upon notifi-
cation from the United States Postal
Service or commercial carrier.

(4) NAO will presume that documents
addressed to an address of record and
properly mailed or given to a commer-
cial carrier for delivery are received.

(d) Place of filing. The petition must
be transmitted via facsimile. The fac-
simile number is: 301-713-2384. If the
person filing the petition does not have
access to a fax machine, he or she may
file the petition by mail or commercial
carrier addressed to Chief, National
Appeals Office, 1315 East-West Hwy.,
Silver Spring, MD 20910.

(e) Time limitations. (1) A petition
must be filed within 45 days after the
date the initial administrative deter-
mination is issued unless a shorter or
longer filing timeframe is explicitly
specified in the regulations governing
the initial administrative determina-
tion.

(2) A person may not request an ex-
tension of time to file a petition to ap-
peal.

(f) Agency record. (1) Within 20 days of
receipt of the copy of the petition to
appeal, the office that issued the ini-
tial administrative determination that
is the subject of the appeal shall trans-
mit the agency record to NAO.

(2) The office that issued the initial
administrative determination shall or-
ganize the documents of the agency
record in chronological order. Pages at-
tached to a primary submission shall
remain with the primary submission.

(g) Agency participation in appeal.
Within 20 days of receipt of the copy of
the petition to appeal, the office that
issued the initial administrative deter-
mination that is the subject of the ap-
peal may provide written notice to
NAO that it will be a party to the ap-
peal. An office issuing the initial ad-
ministrative determination is not re-
quired to be a party.
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