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(v) Precluding the party from making
a late filing or conditioning a late fil-
ing on any terms that are just;

(vi) Assessing reasonable expenses,
incurred by any other party as a result
of the improper action or failure to act;
and

(vii) Taking any other action, or im-
posing any restriction or sanction, au-
thorized by applicable statute or regu-
lation, deemed appropriate by the
Judge.

(3) No sanction authorized by this
section, other than refusal to accept
late filings, shall be imposed without
prior notice to all parties and an oppor-
tunity for any party against whom
sanctions would be imposed to be
heard. Such opportunity to be heard
may be on such notice, and the re-
sponse may be in such form as the
Judge directs and may be limited to an
opportunity for a party or a party’s
representative to respond orally imme-
diately after the act or inaction is
noted by the Judge.

(4) The imposition of sanctions is
subject to interlocutory review pursu-
ant to §904.254 in the same manner as
any other ruling.

(5) Nothing in this section shall be
read as precluding the Judge from tak-
ing any other action, or imposing any
restriction or sanction, authorized by
applicable statute or regulation.

[71 FR 12448, Mar. 10, 2006, as amended at 75
FR 35632, June 23, 2010; 87 FR 38938, June 30,
2022]

§904.205 Disqualification of Judge.

(a) The Judge may withdraw volun-
tarily from an administrative pro-
ceeding when the Judge deems himself/
herself disqualified.

(b) A party may in good faith request
the Judge to withdraw on the grounds
of personal bias or other disqualifica-
tion. The party seeking the disquali-
fication must file with the Judge a
timely affidavit or statement setting
forth in detail the facts alleged to con-
stitute the grounds for disqualifica-
tion, and the Judge will rule on the
matter. If the Judge rules against dis-
qualification, the Judge will place all
matters relating to such claims of dis-
qualification in the record.
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§904.206 Pleadings, motions, and serv-
ice.

(a) The original of all pleadings and
documents must be filed with the
Judge and a copy served on the Office
of Administrative Law Judges and each
party. All pleadings or documents
when submitted for filing must show
that service has been made upon all
parties. Such service must be made in
accordance with §904.3(b).

(b) Pleadings and documents to be
filed may be reproduced by printing or
any other process, provided the copies
are clear and legible; must be dated,
signed; and must show the docket de-
scription and title of the proceeding,
and the title, if any, address, and tele-
phone number of the signatory. If type-
written, the impression may be on only
one side of the paper and must be dou-
ble spaced, if possible, except that
quotations may be single spaced and
indented.

(c) Motions must normally be made
in writing and must state clearly and
concisely the purpose of and relief
sought by the motion, the statutory or
principal authority relied upon, and
the facts claimed to constitute the
grounds requiring the relief requested.

(d) Unless otherwise provided, the an-
swer to any written motion, pleading,
or petition must be served within 20
days after service of the motion. If a
motion states that opposing counsel
has no objection, it may be acted upon
as soon as practicable, without await-
ing the expiration of the 20-day period.
Answers must be in writing, unless
made in response to an oral motion
made at a hearing; must fully and com-
pletely advise the parties and the
Judge concerning the nature of the op-
position; must admit or deny specifi-
cally and in detail each material alle-
gation of the pleading answered; and
must state clearly and concisely the
facts and matters of law relied upon.
Any new matter raised in an answer
will be deemed controverted.

(e) A response to an answer will be
called a reply. A short reply restricted
to new matters raised in the answer
may be served within 15 days after
service of an answer. The Judge has
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discretion to dispense with the reply.
No further responses are permitted.

[71 FR 12448, Mar. 10, 2006, as amended at 87
FR 38938, June 30, 2022]

§904.207 Amendment of pleading or
record.

(a) A party may amend its pleading
as a matter of course at least 20 days
prior to a hearing. Within 20 days prior
to a hearing a party may amend its
pleading only by leave of the Judge or
by written consent of the adverse
party; leave shall be freely given when
justice so requires. A party shall plead
in response to an amended pleading
within the time remaining for response
to the original pleading or within 10
days after service of the amended
pleading, whichever period is longer,
unless the Judge otherwise orders.

(b) The Judge, upon his or her own
initiative or upon application by a
party, may order a party to make a
more definite statement of any plead-
ing.

(c) Harmless errors in pleadings or
elsewhere in the record may be cor-
rected (by deletion or substitution of
words or figures), and broad discretion
will be exercised by the Judge in per-
mitting such corrections.

§904.208 Extensions of time.

If appropriate and justified, the
Judge may grant any request for an ex-
tension of time. Requests for exten-
sions of time must, except in extraor-
dinary circumstances, be made in writ-
ing.

§904.209 Expedited
proceedings.

In the interests of justice and admin-
istrative efficiency, the Judge, on his
or her own initiative or upon the appli-
cation of any party, may expedite the
administrative proceeding. A motion
by a party to expedite the administra-
tive proceeding may, at the discretion
of the Judge, be made orally or in writ-
ing with concurrent actual notice to
all parties. Upon granting a motion to
expedite the scheduling of an adminis-
trative proceeding, the Judge may ex-
pedite pleading schedules, prehearing
conferences and the hearing, as appro-
priate. If a motion for an expedited ad-
ministrative proceeding is granted, a

administrative
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hearing on the merits may not be
scheduled with less than 5 business
days’ notice, unless all parties consent
to an earlier hearing.

[87 FR 38938, June 30, 2022]

§904.210 Summary decision.

The Judge may render a summary de-
cision disposing of all or part of the ad-
ministrative proceeding if:

(a) Jointly requested by every party
to the administrative proceeding; and

(b) There is no genuine issue as to
any material fact and a party is enti-
tled to summary decision as a matter
of law.

§904.211 Failure to appear.

(a) If, after proper service of notice,
any party appears at the hearing and
an opposing party fails to appear, the
Judge is authorized to:

(1) Dismiss the case with prejudice,
where the Agency is a non-appearing
party; or

(2) Where the respondents have failed
to appear, find the facts as alleged in
the NOVA, NOPS and/or NIDP and
enter a default judgment against the
respondents.

(b) Following an order of default
judgment, a non-appearing party may
file a petition for reconsideration, in
accordance with §904.272. Only peti-
tions citing reasons for non-appear-
ance, as opposed to arguing the merits
of the case, will be considered.

(c) The Judge will place in the record
all the facts concerning the issuance
and service of the notice of time and
place of hearing.

(d) The Judge may deem a failure of
a party to appear after proper notice a
waiver of any right to a hearing and
consent to the making of a decision on
the record.

(e) Failure to appear at a hearing
shall not be deemed to be a waiver of
the right to be served with a copy of
the Judge’s decision.

§904.212
fend.

(a) Whenever the record discloses the
failure of any party to file documents,
respond to orders or notices from the
Judge, or otherwise indicates an inten-
tion on the part of any party not to

Failure to prosecute or de-
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