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upon termination shall be distributed 
in the following order of priority: 

(1) First, for any third party liquida-
tion costs; 

(2) Second, for the payment of EDA’s 
Federal Share; and 

(3) Third, if any proceeds remain, to 
the RLF Recipient. 

(f) RLF Recipient’s request to terminate. 
EDA may approve a request from an 
RLF Recipient to terminate an RLF 
Grant. The RLF Recipient must com-
pensate the Federal Government for 
the pro rata Federal Share of the RLF 
Capital Base. 

(g) Distribution of proceeds upon termi-
nation. Upon termination, distribution 
of proceeds shall occur in accordance 
with § 307.21(e). 

[82 FR 57058, Dec. 1, 2017] 

§ 307.22 Variances. 
EDA may approve variances to the 

requirements contained in this sub-
part, provided such variances: 

(a) Are consistent with the goals of 
the Economic Adjustment Assistance 
program and with an RLF Plan; 

(b) Are necessary and reasonable for 
the effective implementation of the 
RLF; 

(c) Are economically and financially 
sound; and 

(d) Do not conflict with any applica-
ble legal requirements, including Fed-
eral, State and local law. 

PART 308—PERFORMANCE 
INCENTIVES 

Sec. 
308.1 Use of funds in Projects constructed 

under projected cost. 
308.2 Performance awards. 
308.3 Planning performance awards. 

AUTHORITY: 42 U.S.C. 3151; 42 U.S.C. 3154a; 
42 U.S.C. 3154b; Department of Commerce 
Delegation Order 10–4. 

SOURCE: 71 FR 56675, Sept. 27, 2006, unless 
otherwise noted. 

§ 308.1 Use of funds in Projects con-
structed under projected cost. 

(a) If the Assistant Secretary deter-
mines before closeout of a construction 
Project funded under parts 305 or 307 of 
this chapter that the cost of the 
Project, based on the designs and speci-
fications that were the basis of the In-

vestment Assistance, has decreased be-
cause of a decrease in costs, EDA may 
in its discretion approve the use of the 
excess funds (or a portion of the excess 
funds) by the Recipient to: 

(1) Increase the Investment Rate of 
the Project to the maximum percent-
age allowable under § 301.4 of this chap-
ter for which the Project was eligible 
at the time of the Investment award; 
or 

(2) Further improve the Project con-
sistent with its purpose. 

(b) EDA, in its sole discretion, may 
use any amount of excess funds re-
maining after application of paragraph 
(a) of this section for other eligible In-
vestments. 

(c) In the case of Projects involving 
funds transferred from other Federal 
Agencies, EDA will consult with the 
transferring Agency regarding the use 
of any excess funds. 

§ 308.2 Performance awards. 

(a) A Recipient of Investment Assist-
ance under parts 305 or 307 of this chap-
ter may receive a performance award 
in connection with an Investment 
made on or after the date of enactment 
of section 215 of PWEDA in an amount 
not to exceed 10 percent of the amount 
of the Investment award. 

(b) To receive a performance award, a 
Recipient must demonstrate Project 
performance in one or more of the 
areas listed in this paragraph, weighted 
at the discretion of the Assistant Sec-
retary: 

(1) Meet or exceed the Recipient’s 
projection of jobs created; 

(2) Meet or exceed the Recipient’s 
projection of private sector capital in-
vested; 

(3) Meet or exceed target dates for 
Project start and completion stated at 
the time of Investment approval; 

(4) Fulfill the application evaluation 
criteria set forth in § 301.8 of this chap-
ter; or 

(5) Demonstrate other unique Project 
performance characteristics as deter-
mined by the Assistant Secretary. 

(c) A Recipient may receive a per-
formance award no later than three 
years following the Project’s closeout. 

(d) A performance award may fund up 
to 100 percent of the cost of an eligible 
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Project or any other authorized activ-
ity under PWEDA. For the purpose of 
meeting the non-Federal share require-
ment of PWEDA or any other statute, 
the amount of a performance award 
shall be treated as non-Federal funds. 

(e) The applicable FFO will set forth 
the requirements, qualifications, 
guidelines and procedures for perform-
ance awards to be made during the ap-
plicable fiscal year, with all perform-
ance awards being subject to the avail-
ability of funds. 

[71 FR 56675, Sept. 27, 2006, as amended at 75 
FR 4265, Jan. 27, 2010; 79 FR 76136, Dec. 19, 
2014] 

§ 308.3 Planning performance awards. 

(a) A Recipient of Investment Assist-
ance awarded on or after the date of 
enactment of section 216 of PWEDA for 
a Project located in an EDA-funded 
Economic Development District may, 
at the discretion of the Assistant Sec-
retary, receive a planning performance 
award in an amount not to exceed five 
percent of the amount of the applicable 
Investment award if EDA determines 
before closeout of the Project that: 

(1) The Recipient, through the 
Project, actively participated in the 
economic development activities of the 
District; 

(2) The Project demonstrated excep-
tional fulfillment of one or more com-
ponents of, and is otherwise in accord-
ance with, the applicable CEDS, in-
cluding any job creation or job reten-
tion requirements; and 

(3) The Recipient demonstrated ex-
ceptional collaboration with Federal, 
State, and local economic development 
entities throughout the development of 
the Project. 

(b) The Recipient shall use the plan-
ning performance award to increase, up 
to 100 percent, the Federal share of the 
cost of a Project under this chapter. 

(c) The applicable FFO may set forth 
additional requirements, qualifications 
and guidelines for planning perform-
ance awards. 

[71 FR 56675, Sept. 27, 2006, as amended at 73 
FR 62869, Oct. 22, 2008; 79 FR 76136, Dec. 19, 
2014] 

PART 309—REDISTRIBUTIONS OF 
INVESTMENT ASSISTANCE 

Sec. 
309.1 Redistributions under parts 303, 305 

and 306. 
309.2 Redistributions under part 307. 

AUTHORITY: 42 U.S.C. 3154c; 42 U.S.C. 3211; 
Department of Commerce Delegation Order 
10–4. 

SOURCE: 71 FR 56675, Sept. 27, 2006, unless 
otherwise noted. 

§ 309.1 Redistributions under parts 
303, 305 and 306. 

(a) General. Except as provided in 
paragraph (b) of this section, a Recipi-
ent of Investment Assistance under 
parts 303, 305 or 306 of this chapter may 
directly expend such Investment As-
sistance or, with prior EDA approval, 
may redistribute such Investment As-
sistance in the form of a subgrant to 
another Eligible Recipient, generally 
referred to as a Subrecipient, that 
qualifies for Investment Assistance 
under the same part of this chapter as 
the Recipient, to fund required compo-
nents of the scope of work approved for 
the Project. All subgrants made pursu-
ant to this section shall be subject to 
the same terms and conditions applica-
ble to the Recipient under the original 
Investment Assistance award and must 
satisfy the requirements of PWEDA 
and of this chapter. EDA may require 
the Eligible Recipient under the origi-
nal Investment award to agree to spe-
cial award conditions and the Sub-
recipient to provide appropriate certifi-
cations to ensure the Subrecipient’s 
compliance with legal requirements. 

(b) Exception. A Recipient may not 
make a subgrant of Investment Assist-
ance received under parts 303 or 305 of 
this chapter to a for-profit entity. 

[71 FR 56675, Sept. 27, 2006, as amended at 82 
FR 57059, Dec. 1, 2017] 

§ 309.2 Redistributions under part 307. 

(a) A Recipient of Investment Assist-
ance under part 307 of this chapter may 
directly expend such Investment As-
sistance or, with prior EDA approval, 
may redistribute such Investment As-
sistance in the form of: 
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